
1 

DEPARTMENT OF HEALTH & HUMAN SERVICES Office of the Secretary 

Washington, D.C. 20201 

MEMORANDUM FOR: Heads of the Contracting Activities 

FROM:  H. Katrina Brisbon 
Deputy Assistant Secretary for the Office of Acquisitions Senior 
Procurement Executive 

SUBJECT:  Federal Acquisition Regulation (FAR) Class Deviation (2024-01)  Small 
Business Administration (SBA) 8(a) Program Offer and Acceptance and 
Eligibility Verification 

1. EFFECTIVE DATE: Immediately Upon Signature 

2. EXPIRATION DATE: This class deviation remains in effect until the statutory change is 
incorporated in the FAR or this deviation is rescinded. 

3. PURPOSE:  
This memorandum approves a class deviation from the FAR regarding SBA 8(a) Program offer 
and acceptance, specifically the deviations to FAR 19.804-3(a)(1) and (a)(2). This 
memorandum applies in lieu of the HHS and SBA Partnership Agreement (Attachment C) with 
respect to the verification of 8(a) Participant eligibility for the purposes of offer and 
acceptance. 

4. BACKGROUND:  
Civilian Agency Acquisition Council (CAAC) Letter 2023-04 authorizes agencies to issue a 
class deviation to implement the SBA Memorandum dated August 18, 2023 (SBA 
Memorandum), which provides guidance to agencies in light of the injunction put in place by a 

. 
 
On July 19, 2023, the United States District Court for the Eastern District of Tennessee 

the 8(a) Business Development Program (8(a) Program). The rebuttable presumption assumes, 
unless there is evidence to the contrary, that members of certain racial and ethnic groups 
qualify as socially disadvantaged within the meaning of the 8(a) Program requirements. 
 

-owned small 
businesses which used the rebuttable presumption of social disadvantage to establish 

-

-
Native Corporations, Native Hawaiian Organizations, or Community Development 
corporations. 
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SBA, in conjunction with the Department of Justice (DOJ), prepared the SBA Memorandum 
(Attachment B) which provides guidance for agencies to follow. Compliance with that 
guidance will require agencies to deviate from certain FAR requirements for the 8(a) Program. 
 
SBA is maintaining a list of 8(a) participants that it has determined are eligible for award 
because: (1) SBA has made an affirmative determination that the individual-owned small 
business participant is socially disadvantaged, (2) the small business participant did not use the 
rebuttable presumption of social disadvantage and does not require affirmation, or (3) an 

-own
government- SBA Office of Policy, 
Planning and Liaison (OPPL) Collaboration page. SBA is also sending qualification letters to 
every current 8(a) Program participant that is eligible for award. 
 

The SBA maintained list of 8(a) participants that have been determined to be eligible for award is to be 
used by HHS contracting officers for market research purposes only. If required, as described in 
Section 5  GUIDANCE, HHS contracting personnel must follow the SBA offer and acceptance process 
even if the apparent successful offeror is on the list. 
 
5. GUIDANCE:  
When a contract action proposed for award as part of the 8(a) Program applies to an 
individual-owned small business participant that has not received an affirmative determination 
of social disadvantage by SBA, agencies should follow the procedures at FAR subpart 19.8 
regarding offer and acceptance under the 8(a) Program, including the FAR deviations to 
paragraphs 19.804(a)(1) and (a)(2) as shown in Attachment A. 
 
As a general rule, the following guidelines apply: 
 
  Major Categories of 
Covered Contract 
Actions Utilizing 8(a) 
Authority 

Contract Action Sub-Categories       
(i.e., Specific Types of Actions) 

Affirmative Determinations of 
Social Disadvantage by the SBA 
for the Apparent Successful 
Offerors are.. 

Required NOT Required 

New 8(a) Contracts 
and Orders  
(Awarded After 
07/19/2023)  

Directed or Sole Source 8(a) Awards                                  X   
8(a) Set-aside Awards, both partially or in whole X   
8(a) Sole-Source Orders against Non-8(a) Multiple Award 
Contracts (MACs) or Governmentwide Acquisition 
Contracts (GWACs)  

X   

Competitive 8(a) Orders against Non-8(a) MACs or GWACs X   

New Orders Against 
Existing 8(a) Awards 
(Awarded Prior to 
07/19/2023)  

8(a) Sole-Source Orders against 8(a) MACs or GWACs (e.g., 
STARS III) 

X   

Competitive Task Orders against 8(a) MACs or GWACs   X 
8(a) Orders against Blanket Purchase Agreements (BPAs) or 
Basic Ordering Agreements (BOAs) 

X   

 

https://community.max.gov/x/z1sjhw
https://community.max.gov/x/z1sjhw
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Major Categories of 
Covered Contract 
Actions Utilizing 8(a) 
Authority 

Contract Action Sub-Categories       
(i.e., Specific Types of Actions) 

Affirmative Determinations of 
Social Disadvantage by the SBA 
for the Apparent Successful 
Offerors are.. 

Required NOT Required 

Modifications to 
Existing 8(a) Contracts 
or Agreements 
(Awarded Prior to 
07/19/2023)  

To exercise priced options   X 
To exercise unpriced options X   
To honor novation requests X   
For in-scope changes   X 
For out-of-scope changes X   

If the apparently successful offeror(s) is found to be ineligible for award based on the current 
qualification requirements, the contracting officer must identify an alternate 8(a) firm. 

6. AUTHORITY: 
This class deviation is issued under the authority of FAR 1.404 and the Department of Health and 
Human Services Acquisition Regulation (HHSAR) 301.401. CAAC Letter 2023-04, CAAC 
Consultation to Issue a Class Deviation f

Program,  issued August 25, 2023 (Attachment 1) by the CAAC, constitutes consultation with 
the Chair of the CAAC as required by FAR 1.404(a)(1). 

7. DEVIATION: 
This class deviation amends the FAR text at FAR 19.804-3(a)(1) and (a)(2). The FAR 
Deviation text is included in Attachment A to this memorandum. 

8. ATTACHMENTS: 
Attachment A: FAR Deviation Text from CAAC Letter 2023-04  
 
Attachment B: SBA Memorandum on Recent Court Decision Dated August 18, 2023 
 
Attachment C: Partnership Agreement Between the U.S. Small Business Administration  
And U.S. Department of Health and Human Services for the 8(a) Business Development 
Program 

 



 

Attachment A  FAR Deviation Text  

Baseline is accurate through FAC 2023-05, to be effective September 22, 2023.  
Changes to baseline shown as [bolded, bracketed additions] and struckthrough deletions. FAR text 
unchanged shown as asterisks.  

Part 19 - Small Business Programs 

* * * * *  

Subpart 19.8 - Contracting with the Small Business Administration (The 8(a) 
Program)  

* * * * *  

19.804 Evaluation, offering, and acceptance.  

* * * * *  

19.804-3 SBA acceptance.  

(a) Upon receipt of the contracting office's offering letter, SBA will 
d  
decision whether to accept the requirement will be transmitted to the 
contracting office in writing within 10 working days of receipt of the offer 
if the contract is likely to exceed the simplified acquisition threshold and 
within two working days of receipt if the contract is at or below the 
simplified acquisition threshold. The contracting office may grant an 
extension of these time periods, if requested by SBA.  

(1) For acquisitions exceeding the simplified acquisition threshold, if 
SBA does not respond to an offering letter within ten working days, the 

 
Administrator for Business Development. The contracting office [must receive 

 
may assume that SBA has accepted the requirement into the 8(a) program if it 
does not receive a reply from the Associate Administrator for Business 
Development within five calendar days of receipt of the contracting office's 
request.  

(2) For acquisitions not exceeding the simplified acquisition threshold, 
 

proceeding with award of an 8(a) contract]when the contracting office makes an 
offer to the 8(a) program on behalf of a specific 8(a) participant and does 
not receive a reply to its offering letter within two working days, the 
contracting office may assume the offer is accepted and proceed with award of 
an 8(a) contract.  

 
* * * * * 
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