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U.S. Department of Homeland 
Security Washington, DC 20528 

 

 
 
MEMORANDUM FOR: Heads of Contracting Activities 
 
FROM:   Paul Courtney 
    Chief Procurement Officer   
 
SUBJECT: FAR Class Deviation (Number 26-09) for FAR Part 25 in Support 

of Executive Order on Restoring Common Sense to Federal 
Procurement 

 
1. Purpose.  This memorandum approves a class deviation to Federal Acquisition Regulation 

(FAR) Part 25 for purposes of implementing the FAR Council’s model deviation text to FAR 
Part 25 and rescinds FAR Class Deviation 22-04 Requirements for Nonavailability 
Determinations Under the Buy American Statute. 
 

2. Background.  Executive Order (E.O.) 14275, Restoring Common Sense to Federal 
Procurement, signed April 15, 2025, mandates a comprehensive review and simplification of 
the FAR. 
 

The FAR is being updated to: 
• Eliminate non-statutory language 
• Remove redundant or obsolete language 
• Enhance clarity through plain language 
• Align with the new FAR framework  
• Preserve essential governmentwide acquisition standards 

  
This project is referred to as the Revolutionary FAR Overhaul (RFO) initiative. This 
initiative will make the FAR more concise, understandable, and focused on core 
procurement requirements. 

 
3. Summary of Changes.  FAR Part 25, Foreign Acquisition, has been updated and 

reorganized to improve clarity, remove obsolete material, and logically group related 
content for enhanced usability by acquisition professionals. 
 
Key highlights include: 

• Adopting the centralized waiver process for nonavailability determinations 
including submission to the Made In America Office (MIAO), posting the 
waiver to the public-facing website, MadeinAmerica.gov, and using a digital 

https://www.federalregister.gov/documents/2025/04/18/2025-06839/restoring-common-sense-to-federal-procurement
https://www.federalregister.gov/documents/2025/04/18/2025-06839/restoring-common-sense-to-federal-procurement
http://madeinamerica.gov/
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waiver portal managed by the MIAO. 
• Moving evaluation examples for foreign offers from the FAR. They are 

expected to be moved to the FAR Companion. 
 
Statutory requirements and presidential directives retained in the RFO FAR Part 25 model 
deviation include, but may not be limited to, the following: 
 

• 19 U.S.C. §§ 2501 et seq, Trade Agreements Act of 1979 
• 22 U.S.C. § 3305, The American Institute in Taiwan 
• 41 U.S.C. §§ 8301 et seq, Buy American 
• E.O. 10582, Prescribing Uniform Procedures for Certain Determinations Under 

the Buy-American Act 
• E.O. 13881, Maximizing Use of American-Made Goods, Products, and 

Materials 
• E.O. 14005, Ensuring the Future Is Made in All of America by All of America's 

Workers 
• Pub. L. 103-465, World Trade Organization Government Procurement 

Agreement (WTO GPA), as approved in the Uruguay Round Agreements Act 
• Free Trade Agreements (FTA) and Other International Agreements 

o Pub. L. 98-67, Caribbean Basin Economic Recovery Act 
o Pub. L. 99-47, United States-Israel Free Trade Area Implementation Act 

of 1985 
o Pub. L. 108-77, United States-Chile Free Trade Agreement 

Implementation Act 
o Pub. L. 108-78, United States-Singapore Free Trade Agreement 

Implementation Act 
o Pub. L. 108-286, United States-Australia Free Trade Agreement 

Implementation Act 
o Pub. L. 108-302, Morocco Free Trade Agreement Implementation Act 
o Pub. L. 109-53, Dominican Republic-Central America-United States 

Free Trade Agreement Implementation Act 
o Pub. L. 109-169, United States-Bahrain Free Trade Agreement 

Implementation Act 
o Pub. L. 109-283, United States-Oman Free Trade Agreement 

Implementation Act 
o Pub. L. 110-138, United States-Peru Trade Promotion Agreement 

Implementation Act 
o Pub. L. 112-41, United States-Korea Free Trade Agreement 

Implementation Act 
o Pub. L. 112-42, United States-Columbia Trade Promotion Agreement 

Implementation Act 
o Pub. L. 112-43, United States-Panama Trade Promotion Agreement 

Implementation Act 
o Pub. L. 116-113, United States-Mexico-Canada Agreement (USMCA) 

Implementation Act 
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Change Description 

Retained • Section 25.001, “General”, is retained with minor updates to remove 
reference to the American Recovery and Reinvestment Act (ARRA) of 
2009 (Pub. L. 111-5), which is no longer active. 

• Section 25.003, “Definitions”, is retained with minor edits throughout. 
• Subpart 25.8, “Other International Agreements and Coordination”, 

is retained because it is anchored in international treaties and 
agreements that are part of international law. 

• Subpart 25.9, “Customs and Duties”, is retained in full because it 
implements statutory customs requirements and duty requirements. 

• Subpart 25.10, “Additional Foreign Acquisition Regulations”, is 
mostly retained as statutorily required. 
o Section 25.1003, “Tax on Certain Foreign Procurements”, is 

deleted as this content is implemented in part 29. The FAR 
Companion is expected to include best practice information on tax 
on foreign procurements. 

• The following provisions and clauses are retained (or remain 
reserved) with no changes: 52.225-2 (Provision), Buy American 
Certificate  
o 52.225-5 (Clause), Trade Agreements  
o 52.225-6 (Provision), Trade Agreements Certificate  
o 52.225-7 (Provision), Waiver of Buy American Statute for Civil 

Aircraft and Related Articles  
o 52.225-8 (Clause), Duty-Free Entry  
o 52.225-10 (Provision), Notice of Buy American Requirement—

Construction Materials  
o 52.225-12 (Provision), Notice of Buy American Requirement—

Construction Materials Under Trade Agreements  
o 52.225-14 (Clause), Inconsistency between English Version and 

Translation of Contract  
o 52.225-15 & 52.225-16 remain reserved  
o 52.225-17 (Provision), Evaluation of Foreign Currency Offers  
o 52.225-18 (Provision), Place of Manufacture  
o 52.225-19 (Clause), Contractor Personnel in a Designated 

Operational Area or Supporting a Diplomatic or Consular Mission 
Outside the United States  

o 52.225-26 (Clause), Contractors Performing Private Security 
Functions Outside the United States.  

 
Moved/Updated • Section 25.002, “Applicability of Subparts”, has been updated to 

align with the part 25 organizational structure and is expected to be 
moved to the FAR Companion.  

• Subpart 25.1, “Buy American— Supplies”, is retained and updated. 
o Section 25.103 adopts the centralized waiver process for 
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individual nonavailability determinations.  
 Submission to MIAO: The new 25.103(b)(2)(iii) 

requires contracting officers to submit a proposed 
individual nonavailability waiver for review and posting 
to the public-facing website, MadeinAmerica.gov, using 
a digital waiver portal managed by the MIAO. 

 Prohibition on Award: The contracting officer may not 
make an award until: (1) the MIAO has completed its 
review of the proposed waiver; (2) the MIAO has 
waived the review requirement; or (3) a specific 
exception to the posting requirement applies.  

 Procedural Details: Subparagraphs (b)(2)(iii)(A) 
through (D) require the use of a standardized digital 
form, specify that certain information will be made 
public, establish MIAO review times, and outline 
exceptions for urgent requirements. In cases of urgency, 
a report must be filed within 30 days of award.  

• Subpart 25.2, “Buy American—Construction Materials”, is retained 
and revised to align with the changes in subpart 25.1 and to streamline 
its content.  

• Section 25.203, “Preaward Determinations” 
 Section 25.203(a) has been streamlined. The 

instructions for offerors are more appropriately located 
within the solicitation provisions (e.g., 52.225-10 and 
52.225-12). 

o Section 25.204, “Evaluating Offers of Foreign Construction 
Material”, has been revised for clarity and restructured. 

• Subpart 25.4, “Trade Agreements”, is updated to remove the specific 
requirement for post-award notices previously at 25.408(a)(5), as it is 
redundant of content in other FAR parts. 

• Subpart 25.5, “Evaluating Foreign Offers—Supply Contracts” 
o The examples and tables formerly at section 25.504, 

“Evaluation Examples” are removed and expected to be 
included in the FAR Companion. 

• Subpart 25.6, “Solicitation Provisions and Contract Clauses”, is a 
relocation of the former Subpart 25.11. The content and structure are 
largely identical. Subpart 25.11 is now reserved. 

• Subpart 25.7, “Contracts Performed Outside the United States”, is a 
relocation of the former Subpart 25.3. The content and structure are 
largely identical. Subpart 25.3 is now reserved. 

• The following provision and clauses have been updated to reflect 
plain language, update cross-references, or make corresponding 
updates within the part: 

o 52.225-1 (Clause), Buy American—Supplies 
o 52.225-3 (Clause), Buy American—Free Trade Agreements—

Israeli Trade Act 
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o 52.225-4 (Provision), Buy American—Free Trade 
Agreements—Israeli Trade Act Certificate 

o 52.225-9 (Clause), Buy American—Construction Materials 
o 52.225-11 (Clause), Buy American—Construction Materials 

Under Trade Agreement 
 

Removed • Subpart 25.6, “American Recovery and Reinvestment Act-Buy 
American statute-Construction Materials”, is deleted as obsolete because 
the content was specific to construction projects funded by the ARRA of 
2009 which is no longer active. 

• Subpart 25.7, “Prohibited Sources”, is deleted, along with the following 
provisions and clauses, because this content has been moved to RFO FAR 
part 40. 

o 52.225-13 (Clause), Restrictions on Certain Foreign Purchases 
o 52.225-20 (Provision), Prohibition on Conducting Restricted 

Business Operations in Sudan—Certification. 
o 52.225-25 (Provision), Prohibition on Contracting with Entities 

Engaging in Certain Activities or Transactions Relating to Iran—
Representation and Certifications. 

• The following provisions and clauses were deleted as obsolete because the 
content was specific to construction projects funded by the ARRA of 2009 
which is no longer active:  

o 52.225-21 (Clause), Required Use of American Iron, Steel, and 
Manufactured Goods—Buy American Statute—Construction 
Materials. 

o 52.225-22 (Provision), Notice of Required Use of American Iron, 
Steel, and Manufactured Goods—Buy American Statute—
Construction Materials 

o 52.225-23 (Clause), Required Use of American Iron, Steel, and 
Manufactured Goods—Buy American Statute—Construction 
Materials Under Trade Agreements. 

o 52.225-24 (Provision), Notice of Required Use of American Iron, 
Steel, and Manufactured Goods—Buy American Statute—
Construction Materials Under Trade Agreements. 

 
 
This table is not an exhaustive list.  
 
4. Instructions.   

 
• The Department of Homeland Security (DHS) acquisition workforce shall follow the 

RFO Part 25 as codified at 48 CFR chapter 1.  The Council’s RFO Part 25 model 
deviation text is available at https://www.acquisition.gov/far-overhaul/far-part-deviation-
guide/far-overhaul-part-25 and is incorporated as into this class deviation.  
 

https://www.acquisition.gov/far-overhaul/far-part-deviation-guide/far-overhaul-part-25
https://www.acquisition.gov/far-overhaul/far-part-deviation-guide/far-overhaul-part-25
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• For new solicitations or contracts, when using any provisions or clauses that have been 
revised, utilize the RFO model deviation language in Attachment 1.  

 
• For open solicitations or awarded contracts, the contracting officer has discretion 

regarding the need to enforce or amend the provisions or clauses. Note that without some 
of the removed provisions or clauses, the contracting officer may be required to 
separately address certain aspects in the contract.  

 
• Contracting activities must review templates and related standard operating procedures to 

align with this class deviation and remove unnecessary processes and steps.  
 

5. Applicability.  This class deviation applies to all DHS procurements.  
 

6. Authority.  This class deviation is issued under the authority of E.O. 14275, OMB Memo M-
25-26, 48 CFR 1.4, and RFO FAR 1.304.  
 

7. Effective Date.  This class deviation is effective November 3, 2025, and remains in effect 
until rescinded or incorporated into the FAR.  
 

8. Points of Contact.  Questions regarding this class deviation may be directed to Acquisition 
Policy and Legislation Branch at Acquisition.Policy@hq.dhs.gov. 

 
Attachment: 
 

1. FAR Part 25 Solicitation Provisions and Contract Clauses Revisions 

https://www.whitehouse.gov/wp-content/uploads/2025/02/M-25-26-Overhauling-the-Federal-Acquisition-Regulation-002.pdf
https://www.whitehouse.gov/wp-content/uploads/2025/02/M-25-26-Overhauling-the-Federal-Acquisition-Regulation-002.pdf
mailto:Acquisition.Policy@hq.dhs.gov
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PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES  
 
***** 
 
Subpart 52.2—Text of Provisions and Clauses  
 
***** 
 
52.225-1 Buy American-Supplies 
 
As prescribed in 25.601(a)(1)(i), insert the following clause: 
 

Buy American-Supplies (OCT 2025) (DEVIATION 26-09) 
(effective November 3, 2025) 

 
(a) Definitions. As used in this clause— 
 
Commercially available off-the-shelf (COTS) item— 
 

(1) Means any item of supply (including construction material) that is– 
 

(i) A commercial product (as defined in paragraph (1) of the definition of 
“commercial product” at Federal Acquisition Regulation (FAR) 2.101); 
 
(ii) Sold in substantial quantities in the commercial marketplace; and 
 
(iii) Offered to the Government, under a contract or subcontract at any tier, 
without modification, in the same form in which it is sold in the commercial 
marketplace; and 

 
(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural 
products and petroleum products. 

 
Component means an article, material, or supply incorporated directly into an end product. 
 
Cost of components means— 
 

(1) For components purchased by the Contractor, the acquisition cost, including 
transportation costs to the place of incorporation into the end product (whether or not 
such costs are paid to a domestic firm), and any applicable duty (whether or not a duty-
free entry certificate is issued); or 
 
(2) For components manufactured by the Contractor, all costs associated with the 
manufacture of the component, including transportation costs as described in paragraph 
(1) of this definition, plus allocable overhead costs, but excluding profit. Cost of 
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components does not include any costs associated with the manufacture of the end 
product. 

 
Critical component means a component that is mined, produced, or manufactured in the United 
States and deemed critical to the U.S. supply chain. The list of critical components is at FAR 
25.105 . 
 
Domestic end product means— 
 

(1) For an end product that does not consist wholly or predominantly of iron or steel or a 
combination of both- 

 
(i) An unmanufactured end product mined or produced in the United States; 
 
(ii) An end product manufactured in the United States, if- 

 
(A) The cost of its components mined, produced, or manufactured in the 
United States exceeds 60 percent of the cost of all its components, except 
that the percentage will be 65 percent for items delivered in calendar years 
2024 through 2028 and 75 percent for items delivered starting in calendar 
year 2029. Components of foreign origin of the same class or kind as those 
that the agency determines are not mined, produced, or manufactured in 
sufficient and reasonably available commercial quantities of a satisfactory 
quality are treated as domestic. Components of unknown origin are treated 
as foreign. Scrap generated, collected, and prepared for processing in the 
United States is considered domestic; or 
 
(B) The end product is a COTS item; or 

 
(2) For an end product that consists wholly or predominantly of iron or steel or a 
combination of both, an end product manufactured in the United States, if the cost of 
foreign iron and steel constitutes less than 5 percent of the cost of all the components 
used in the end product. The cost of foreign iron and steel includes but is not limited to 
the cost of foreign iron or steel mill products (such as bar, billet, slab, wire, plate, or 
sheet), castings, or forgings utilized in the manufacture of the end product and a good 
faith estimate of the cost of all foreign iron or steel components excluding COTS 
fasteners. Iron or steel components of unknown origin are treated as foreign. If the end 
product contains multiple components, the cost of all the materials used in such end 
product is calculated in accordance with the definition of “cost of components”. 

 
End product means those articles, materials, and supplies to be acquired under the contract for 
public use. 
 
Fastener means a hardware device that mechanically joins or affixes two or more objects 
together. Examples of fasteners are nuts, bolts, pins, rivets, nails, clips, and screws. 
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Foreign end product means an end product other than a domestic end product. 
 
Foreign iron and steel means iron or steel products not produced in the United States. Produced 
in the United States means that all manufacturing processes of the iron or steel must take place in 
the United States, from the initial melting stage through the application of coatings, except 
metallurgical processes involving refinement of steel additives. The origin of the elements of the 
iron or steel is not relevant to the determination of whether it is domestic or foreign. 
 
Predominantly of iron or steel or a combination of both means that the cost of the iron and steel 
content exceeds 50 percent of the total cost of all its components. The cost of iron and steel is the 
cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), castings, or 
forgings utilized in the manufacture of the product and a good faith estimate of the cost of iron or 
steel components excluding COTS fasteners. 
 
Steel means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent carbon, 
and may include other elements. 
 
United States means the 50 States, the District of Columbia, and outlying areas. 
 
(b) 41 U.S.C. chapter 83, Buy American, provides a preference for domestic end products for 
supplies acquired for use in the United States. In accordance with 41 U.S.C. 1907, the domestic 
content test of the Buy American statute is waived for an end product that is a COTS item (see 
(a)(1)), except that for an end product that consists wholly or predominantly of iron or steel or a 
combination of both, the domestic content test is applied only to the iron and steel content of the 
end product, excluding COTS fasteners. 
 
(c) Offerors may obtain from the Contracting Officer a list of foreign articles that the Contracting 
Officer will treat as domestic for this contract. 
 
(d) The Contractor shall deliver only domestic end products except to the extent that it specified 
delivery of foreign end products in the provision of the solicitation entitled "Buy American 
Certificate." 
 

(End of clause) 
 
Alternate I (Oct 2022). As prescribed in 25.1101 (a)(1)(ii) substitute the following sentence for 
the first sentence of paragraph (1)(ii)(A) of the definition of “domestic end product” in paragraph 
(a): 
 
(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
__ percent of the cost of all its components. [Contracting officer to insert the percentage.] 
 
52.225-2 Buy American Certificate. 
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As prescribed in 25.601(a)(2), insert the following provision: 
 

Buy American Certificate (Oct 2022) 
 
(a)(1) The Offeror certifies that each end product, except those listed in paragraph (b) of this 
provision, is a domestic end product and that each domestic end product listed in paragraph (c) 
of this provision contains a critical component. 
 

(2) The Offeror shall list as foreign end products those end products manufactured in the 
United States that do not qualify as domestic end products. For those foreign end 
products that do not consist wholly or predominantly of iron or steel or a combination of 
both, the Offeror shall also indicate whether these foreign end products exceed 55 percent 
domestic content, except for those that are COTS items. If the percentage of the domestic 
content is unknown, select “no”. 
 
(3) The Offeror shall separately list the line item numbers of domestic end products that 
contain a critical component (see FAR 25.105). 
 
(4) The terms “commercially available off-the-shelf (COTS) item,” “critical component,” 
“domestic end product,” “end product,” and “foreign end product” are defined in the 
clause of this solicitation entitled “Buy American-Supplies.” 

 
(b) Foreign End Products: 
 
Line Item No.  Country of Origin  Exceeds 55% domestic content (yes/no) 
 
______________ _________________  _________________ 
 
______________ _________________  _________________ 
 
______________ _________________  _________________ 
 
(b) [List as necessary] 
 
(c) Domestic end products containing a critical component: 
 
Line Item No. ___ 
[List as necessary] 
 
(d) The Government will evaluate offers in accordance with the policies and procedures of part 
25 of the Federal Acquisition Regulation. 
 

(End of provision) 
 
52.225-3 Buy American-Free Trade Agreements-Israeli Trade Act. 
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As prescribed in 25.601(b)(1)(i), insert the following clause: 
 

Buy American-Free Trade Agreements-Israeli Trade Act (OCT 2025) (DEVIATION 26-09) 
(effective November 3, 2025) 

 
(a) Definitions. As used in this clause— 
 
Bahraini, Moroccan, Omani, Panamanian, or Peruvian end product means an article that— 
 

(1) Is wholly the growth, product, or manufacture of Bahrain, Morocco, Oman, Panama, 
or Peru; or 
 
(2) In the case of an article that consists in whole or in part of materials from another 
country, has been substantially transformed in Bahrain, Morocco, Oman, Panama, or Peru 
into a new and different article of commerce with a name, character, or use distinct from 
that of the article or articles from which it was transformed. The term refers to a product 
offered for purchase under a supply contract, but for purposes of calculating the value of 
the end product includes services (except transportation services) incidental to the article, 
provided that the value of those incidental services does not exceed that of the article 
itself. 

 
Commercially available off-the-shelf (COTS) item— 
 

(1) Means any item of supply (including construction material) that is- 
 

(i) A commercial product (as defined in paragraph (1) of the definition of 
“commercial product” at Federal Acquisition Regulation (FAR) 2.101); 
 
(ii) Sold in substantial quantities in the commercial marketplace; and 
 
(iii) Offered to the Government, under a contract or subcontract at any tier, 
without modification, in the same form in which it is sold in the commercial 
marketplace; and 

 
(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural 
products and petroleum products. 

Component means an article, material, or supply incorporated directly into an end product. 
 
Cost of components means— 
 

(1) For components purchased by the Contractor, the acquisition cost, including 
transportation costs to the place of incorporation into the end product (whether or not 
such costs are paid to a domestic firm), and any applicable duty (whether or not a duty-
free entry certificate is issued); or 
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(2) For components manufactured by the Contractor, all costs associated with the 
manufacture of the component, including transportation costs as described in paragraph 
(1) of this definition, plus allocable overhead costs, but excluding profit. Cost of 
components does not include any costs associated with the manufacture of the end 
product. 

 
Critical component means a component that is mined, produced, or manufactured in the United 
States and deemed critical to the U.S. supply chain. The list of critical components is at FAR 
25.105. 
 
Domestic end product means— 
 

(1) For an end product that does not consist wholly or predominantly of iron or steel or a 
combination of both– 

 
(i) An unmanufactured end product mined or produced in the United States; 
 
(ii) An end product manufactured in the United States, if— 

 
(A) The cost of its components mined, produced, or manufactured in the 
United States exceeds 60 percent of the cost of all its components, except 
that the percentage will be 65 percent for items delivered in calendar years 
2024 through 2028 and 75 percent for items delivered starting in calendar 
year 2029. Components of foreign origin of the same class or kind as those 
that the agency determines are not mined, produced, or manufactured in 
sufficient and reasonably available commercial quantities of a satisfactory 
quality are treated as domestic. Components of unknown origin are treated 
as foreign. Scrap generated, collected, and prepared for processing in the 
United States is considered domestic; or 
 
(B) The end product is a COTS item; or 

 
(2) For an end product that consists wholly or predominantly of iron or steel or a 
combination of both, an end product manufactured in the United States, if the cost of 
foreign iron and steel constitutes less than 5 percent of the cost of all the components 
used in the end product. The cost of foreign iron and steel includes but is not limited to 
the cost of foreign iron or steel mill products (such as bar, billet, slab, wire, plate, or 
sheet), castings, or forgings utilized in the manufacture of the end product and a good 
faith estimate of the cost of all foreign iron or steel components excluding COTS 
fasteners. Iron or steel components of unknown origin are treated as foreign. If the end 
product contains multiple components, the cost of all the materials used in such end 
product is calculated in accordance with the definition of “cost of components”. 

 
End product means those articles, materials, and supplies to be acquired under the contract for 
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public use. 
 
Fastener means a hardware device that mechanically joins or affixes two or more objects 
together. Examples of fasteners are nuts, bolts, pins, rivets, nails, clips, and screws. 
 
Foreign end product means an end product other than a domestic end product. 
 
Foreign iron and steel means iron or steel products not produced in the United States. Produced 
in the United States means that all manufacturing processes of the iron or steel must take place in 
the United States, from the initial melting stage through the application of coatings, except 
metallurgical processes involving refinement of steel additives. The origin of the elements of the 
iron or steel is not relevant to the determination of whether it is domestic or foreign. 
 
Free Trade Agreement country means Australia, Bahrain, Chile, Colombia, Costa Rica, 
Dominican Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), Mexico, 
Morocco, Nicaragua, Oman, Panama, Peru, or Singapore. 
 
Free Trade Agreement country end product means an article that- 
 

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement country; or 
 
(2) In the case of an article that consists in whole or in part of materials from another 
country, has been substantially transformed in a Free Trade Agreement country into a 
new and different article of commerce with a name, character, or use distinct from that of 
the article or articles from which it was transformed. The term refers to a product offered 
for purchase under a supply contract, but for purposes of calculating the value of the end 
product includes services (except transportation services) incidental to the article, 
provided that the value of those incidental services does not exceed that of the article 
itself. 

 
Israeli end product means an article that— 

(1) Is wholly the growth, product, or manufacture of Israel; or 
 
(2) In the case of an article that consists in whole or in part of materials from another 
country, has been substantially transformed in Israel into a new and different article of 
commerce with a name, character, or use distinct from that of the article or articles from 
which it was transformed. 

 
Predominantly of iron or steel or a combination of both means that the cost of the iron and steel 
content exceeds 50 percent of the total cost of all its components. The cost of iron and steel is the 
cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), castings, or 
forgings utilized in the manufacture of the product and a good faith estimate of the cost of iron or 
steel components excluding COTS fasteners. 
Steel means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent carbon, 
and may include other elements. 
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United States means the 50 States, the District of Columbia, and outlying areas. 
 
(b) Components of foreign origin. Offerors may obtain from the Contracting Officer a list of 
foreign articles that the Contracting Officer will treat as domestic for this contract. 
 
(c) Delivery of end products. 41 U.S.C. chapter 83, Buy American statute, provides a preference 
for domestic end products for supplies acquired for use in the United States. In accordance with 
41 U.S.C. 1907, the domestic content test of the Buy American statute is waived for an end 
product that is a COTS item (see (a)(1)), except that for an end product that consists wholly or 
predominantly of iron or steel or a combination of both, the domestic content test is applied only 
to the iron and steel content of the end product, excluding COTS fasteners. Unless otherwise 
specified, these trade agreements apply to all items in the Schedule. The Contractor shall deliver 
under this contract only domestic end products except to the extent that, in its offer, it specified 
delivery of foreign end products in the provision entitled "Buy American-Free Trade 
Agreements-Israeli Trade Act Certificate." If the Contractor specified in its offer that the 
Contractor would supply a Free Trade Agreement country end product (other than a Bahraini, 
Moroccan, Omani, Panamanian, or Peruvian end product) or an Israeli end product, then the 
Contractor shall supply a Free Trade Agreement country end product (other than a Bahraini, 
Moroccan, Omani, Panamanian, or Peruvian end product), an Israeli end product or, at the 
Contractor’s option, a domestic end product. 
 

(End of clause) 
 
Alternate I [Reserved] 
 
Alternate II (OCT 2025) (DEVIATION 26-09) (effective November 3, 2025). As prescribed in 
25.601(b)(1)(ii), substitute the following paragraph (c) for paragraph (c) of the basic clause: 
 
(c) Delivery of end products. 41 U.S.C. chapter 83 provides a preference for domestic end 
products for supplies acquired for use in the United States. In accordance with 41 U.S.C. 1907, 
the domestic content test of the Buy American statute is waived for an end product that is a 
COTS item (see 12.505(a)(1)), except that for an end product that consists wholly or 
predominantly of iron or steel or a combination of both, the domestic content test is applied only 
to the iron and steel content of the end product, excluding COTS fasteners. In addition, the 
Contracting Officer has determined that the Israeli Trade Act applies to this acquisition. Unless 
otherwise specified, this trade agreement applies to all items in the Schedule. The Contractor 
shall deliver under this contract only domestic end products except to the extent that, in its offer, 
it specified delivery of foreign end products in the provision entitled “Buy American—Free 
Trade Agreements—Israeli Trade Act Certificate.” If the Contractor specified in its offer that the 
Contractor would supply an Israeli end product, then the Contractor shall supply an Israeli end 
product or, at the Contractor's option, a domestic end product. 
 
Alternate III (OCT 2025) (DEVIATION 26-09) (effective November 3, 2025). As prescribed 
in 25.601(b)(1)(iii), delete the definition of "Bahraini, Moroccan, Omani, Panamanian, or 
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Peruvian end product" and add in its place the following definition of "Korean end product" in 
paragraph (a) of the basic clause; and substitute the following paragraph (c) for paragraph (c) of 
the basic clause: 
 
Korean end product means an article that— 
 

(1) Is wholly the growth, product, or manufacture of Korea (Republic of); or 
 
(2) In the case of an article that consists in whole or in part of materials from another 
country, has been substantially transformed in Korea (Republic of) into a new and 
different article of commerce with a name, character, or use distinct from that of the 
article or articles from which it was transformed. The term refers to a product offered for 
purchase under a supply contract, but for purposes of calculating the value of the end 
product includes services (except transportation services) incidental to the article, 
provided that the value of those incidental services does not exceed that of the article 
itself. 

 
(c) Delivery of end products. 41 U.S.C. chapter 83 provides a preference for domestic end 
products for supplies acquired for use in the United States. In accordance with 41 U.S.C.1907, 
the domestic content test of the Buy American statute is waived for an end product that is a 
COTS item, except that for an end product that consists wholly or predominantly of iron or steel 
or a combination of both, the domestic content test is applied only to the iron and steel content of 
the end product, excluding COTS fasteners. In addition, the Contracting Officer has determined 
that the Korea (Republic of) FTA and the Israeli Trade Act apply to this acquisition. Unless 
otherwise specified, these trade agreements apply to all items in the Schedule. The Contractor 
shall deliver under this contract only domestic end products except to the extent that, in its offer, 
it specified delivery of foreign end products in the provision entitled “Buy American—Free 
Trade Agreements—Israeli Trade Act Certificate.” If the Contractor specified in its offer that the 
Contractor would supply a Korean end product or an Israeli end product, then the Contractor 
shall supply a Korean end product, an Israeli end product, or at the Contractor’s option, a 
domestic end product. 
 
Alternate IV (Oct 2022). As prescribed in 25.601(b)(1)(iv) substitute the following sentence for 
the first sentence of paragraph (1)(ii)(A) of the definition of domestic end product in paragraph 
(a): 
 
(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
__ percent of the cost of all its components. [Contracting officer to insert the percentage.] 
52.225-4 Buy American-Free Trade Agreements-Israeli Trade Act Certificate. 
 
As prescribed in 25.601(b)(2)(i), insert the following provision: 
 

Buy American-Free Trade Agreements-Israeli Trade Act Certificate (OCT 2025) 
(DEVIATION 26-09) (effective November 3, 2025) 
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(a)(1) The Offeror certifies that each end product, except those listed in paragraph (b) or (c)(1) of 
this provision, is a domestic end product and that each domestic end product listed in paragraph 
(c)(2) of this provision contains a critical component. 
 

(2) The terms “Bahraini, Moroccan, Omani, Panamanian, or Peruvian end product,” 
“commercially available off-the-shelf (COTS) item,” “critical component,” “domestic 
end product,” “end product,” “foreign end product,” “Free Trade Agreement country,” 
“Free Trade Agreement country end product,” “Israeli end product,” and “United States” 
are defined in the clause of this solicitation entitled “Buy American-Free Trade 
Agreements-Israeli Trade Act.” 

 
(b) The Offeror certifies that the following supplies are Free Trade Agreement country end 
products (other than Bahraini, Moroccan, Omani, Panamanian, or Peruvian end products) or 
Israeli end products as defined in the clause of this solicitation entitled “Buy American-Free 
Trade Agreements-Israeli Trade Act”: 
 
Free Trade Agreement Country End Products (Other than Bahraini, Moroccan, Omani, 
Panamanian, or Peruvian End Products) or Israeli End Products: 
 

Line Item No.    Country of Origin 
 
______________   _________________ 
 
______________   _________________ 

 
______________   _________________ 

 
[List as necessary] 
 
(c)(1) The Offeror shall list those supplies that are foreign end products (other than those listed in 
paragraph (b) of this provision) as defined in the clause of this solicitation entitled "Buy 
American-Free Trade Agreements-Israeli Trade Act." The Offeror shall list as other foreign end 
products those end products manufactured in the United States that do not qualify as domestic 
end products. For those foreign end products that do not consist wholly or predominantly of iron 
or steel or a combination of both, the Offeror shall also indicate whether these foreign end 
products exceed 55 percent domestic content, except for those that are COTS items. If the 
percentage of the domestic content is unknown, select “no”. Other Foreign End Products: 
 
Line Item No.  Country of Origin  Exceeds 55% domestic content (yes/no) 
______________ _________________  _________________ 
 
______________ _________________  _________________ 
 
______________ _________________  _________________ 
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[List as necessary]  
 

(2) The Offeror shall list the line item numbers of domestic end products that contain a 
critical component (see FAR 25.105). 

 
Line Item No. ___ 

 
[List as necessary] 

 
(d) The Government will evaluate offers in accordance with the policies and procedures of part  
25 of the Federal Acquisition Regulation. 
 

(End of provision) 
 
Alternate I [Reserved] 
 
Alternate II (Jan 2025). As prescribed in 25.601(b)(2)(ii), substitute the following paragraph (b) 
for paragraph (b) of the basic provision: 
 
(b) The offeror certifies that the following supplies are Israeli end products as defined in the 
clause of this solicitation entitled “Buy American—Free Trade Agreements—Israeli Trade Act”. 
 

Israeli End Products: 
 

Line Item No. 
 

______________ 
 

______________ 
 

______________ 
       
[List as necessary] 
 
Alternate III (Jan 2025). As prescribed in 25.601(b)(2)(iii), substitute the following paragraph (b) 
for paragraph (b) of the basic provision: 
 
(b) The Offeror certifies that the following supplies are Korean end products or Israeli end 
products as defined in the clause of this solicitation entitled “Buy American—Free Trade 
Agreements—Israeli Trade Act”. 
 
Korean End Products or Israeli End Products: 
 

Line Item No.    Country of Origin 
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______________   _________________ 
 
______________   _________________ 

 
______________   _________________ 

 
[List as necessary] 

 
52.225-5 Trade Agreements. 
 
As prescribed in 25.601(c)(1), insert the following clause: 
 

Trade Agreements (Nov 2023) 
 
(a) Definitions. As used in this clause- 
 
Caribbean Basin country end product— 
 

(1) Means an article that- 
 

(i)(A) Is wholly the growth, product, or manufacture of a Caribbean Basin 
country; or 
(B) In the case of an article that consists in whole or in part of materials from 
another country, has been substantially transformed in a Caribbean Basin country 
into a new and different article of commerce with a name, character, or use 
distinct from that of the article or articles from which it was transformed; and 

 
(ii) Is not excluded from duty-free treatment for Caribbean countries under 19 
U.S.C.2703(b). 

 
(A) For this reason, the following articles are not Caribbean Basin country 
end products: 

 
(1) Tuna, prepared or preserved in any manner in airtight 
containers; 
 
(2) Petroleum, or any product derived from petroleum; 
(3) Watches and watch parts (including cases, bracelets, and 
straps) of whatever type including, but not limited to, mechanical, 
quartz digital, or quartz analog, if such watches or watch parts 
contain any material that is the product of any country to which the 
Harmonized Tariff Schedule of the United States (HTSUS) 
column2 rates of duty apply (i.e., Afghanistan, Cuba, Laos, North 
Korea, and Vietnam); and 
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(4) Certain of the following: textiles and apparel articles; footwear, 
handbags, luggage, flat goods, work gloves, and leather wearing 
apparel; or handloomed, handmade, and folklore articles; 

 
(B) Access to the HTSUS to determine duty-free status of articles of these 
types is available at https://usitc.gov/tata/hts/index.htm. In particular, see 
the following: 

 
(1) General Note3(c), Products Eligible for Special Tariff 
treatment. 
 
(2) General Note17, Products of Countries Designated as 
Beneficiary Countries under the United States-Caribbean Basin 
Trade Partnership Act of 2000. 
 
(3) Section XXII, Chapter 98, Subchapter II, Articles Exported and 
Returned, Advanced or Improved Abroad, U.S. Note7(b). 
 
(4) Section XXII, Chapter 98, Subchapter XX, Goods Eligible for 
Special Tariff Benefits under the United States-Caribbean Basin 
Trade Partnership Act; and 

 
(2) Refers to a product offered for purchase under a supply contract, but for purposes of 
calculating the value of the acquisition, includes services (except transportation services) 
incidental to the article, provided that the value of those incidental services does not 
exceed that of the article itself. 

 
Designated country means any of the following countries: 
 

(1) A World Trade Organization Government Procurement Agreement (WTO GPA) 
country (Armenia, Aruba, Australia, Austria, Belgium, Bulgaria, Canada, Croatia, 
Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hong 
Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, 
Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, Montenegro, Netherlands, New 
Zealand, North Macedonia, Norway, Poland, Portugal, Romania, Singapore, Slovak 
Republic, Slovenia, Spain, Sweden, Switzerland, Taiwan (known in the World Trade 
Organization as "the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu 
(Chinese Taipei)"), Ukraine, or United Kingdom); 
 
(2) A Free Trade Agreement (FTA) country (Australia, Bahrain, Chile, Colombia, Costa 
Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), 
Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or Singapore); 
 
(3) A least developed country (Afghanistan, Angola, Bangladesh, Benin, Bhutan, Burkina 
Faso, Burundi, Cambodia, Central African Republic, Chad, Comoros, Democratic 
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Republic of Congo, Djibouti, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, 
Guinea-Bissau, Haiti, Kiribati, Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, 
Mauritania, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome and Principe, 
Senegal, Sierra Leone, Solomon Islands, Somalia, South Sudan, Tanzania, Timor-Leste, 
Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zambia); or 
 
(4) A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas, Barbados, 
Belize, Bonaire, British Virgin Islands, Curacao, Dominica, Grenada, Guyana, Haiti, 
Jamaica, Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, 
Sint Eustatius, Sint Maarten, or Trinidad and Tobago). 

 
Designated country end product means a WTO GPA country end product, an FTA country end 
product, a least developed country end product, or a Caribbean Basin country end product. 
 
End product means those articles, materials, and supplies to be acquired under the contract for 
public use. 
 
Free Trade Agreement country end product means an article that- 
 

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement (FTA) 
country; or 
 
(2) In the case of an article that consists in whole or in part of materials from another 
country, has been substantially transformed in an FTA country into a new and different 
article of commerce with a name, character, or use distinct from that of the article or 
articles from which it was transformed. The term refers to a product offered for purchase 
under a supply contract, but for purposes of calculating the value of the end product 
includes services (except transportation services) incidental to the article, provided that 
the value of those incidental services does not exceed that of the article itself. 

 
Least developed country end product means an article that- 
 

(1) Is wholly the growth, product, or manufacture of a least developed country; or 
 
(2) In the case of an article that consists in whole or in part of materials from another 
country, has been substantially transformed in a least developed country into a new and 
different article of commerce with a name, character, or use distinct from that of the 
article or articles from which it was transformed. The term refers to a product offered for 
purchase under a supply contract, but for purposes of calculating the value of the end 
product, includes services (except transportation services) incidental to the article, 
provided that the value of those incidental services does not exceed that of the article 
itself. 

 
United States means the 50 States, the District of Columbia, and outlying areas. 
 



FAR Class Deviation 26-09 for FAR Part 25 in Support of Executive Order on Restoring Common Sense 
to Federal Procurement, Attachment 1:  FAR Part 25 Solicitation Provisions and Contract Clauses 
Revisions 
 

FAR Class Deviation 26-09 
Page 15 of 50  

U.S.-made end product means an article that is mined, produced, or manufactured in the United 
States or that is substantially transformed in the United States into a new and different article of 
commerce with a name, character, or use distinct from that of the article or articles from which it 
was transformed. 
 
WTO GPA country end product means an article that- 
 

(1) Is wholly the growth, product, or manufacture of a WTO GPA country; or 
 
(2) In the case of an article that consists in whole or in part of materials from another 
country, has been substantially transformed in a WTO GPA country into a new and 
different article of commerce with a name, character, or use distinct from that of the 
article or articles from which it was transformed. The term refers to a product offered for 
purchase under a supply contract, but for purposes of calculating the value of the end 
product includes services, (except transportation services) incidental to the article, 
provided that the value of those incidental services does not exceed that of the article 
itself. 

 
(b) Delivery of end products. The Contracting Officer has determined that the WTO GPA and 
FTAs apply to this acquisition. Unless otherwise specified, these trade agreements apply to all 
items in the Schedule. The Contractor shall deliver under this contract only U.S.-made or 
designated country end products except to the extent that, in its offer, it specified delivery of 
other end products in the provision entitled “Trade Agreements Certificate.” 
 

(End of clause) 
 
52.225-6 Trade Agreements Certificate. 
 
As prescribed in 25.601(c)(2), insert the following provision: 
 

Trade Agreements Certificate (Feb 2021) 
 
(a) The offeror certifies that each end product, except those listed in paragraph (b) of this 
provision, is a U.S.-made or designated country end product, as defined in the clause of this 
solicitation entitled "Trade Agreements." 
 
(b) The offeror shall list as other end products those supplies that are not U.S.-made or 
designated country end products. 
 
Other End Products: 
 

 
 
Line Item No.    Country of Origin 
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______________   _________________ 
 
______________   _________________ 

 
______________   _________________ 

 
 
[List as necessary] 
 
(c) The Government will evaluate offers in accordance with the policies and procedures of part 
25 of the Federal Acquisition Regulation. For line items covered by the WTO GPA, the 
Government will evaluate offers of U.S.-made or designated country end products without regard 
to the restrictions of the Buy American statute. The Government will consider for award only 
offers of U.S.-made or designated country end products unless the Contracting Officer 
determines that there are no offers for such products or that the offers for those products are 
insufficient to fulfill the requirements of this solicitation. 
 

(End of provision) 
 
52.225-7 Waiver of Buy American Statute for Civil Aircraft and Related Articles. 
 
As prescribed in 25.601(d), insert the following provision: 
 

Waiver of Buy American Statute for Civil Aircraft and Related Articles (Feb 2016) 
 
(a) Definition. “Civil aircraft and related articles,” as used in this provision, means- 
 

(1) All aircraft other than aircraft to be purchased for use by the Department of Defense 
or the U.S. Coast Guard; 
 
(2) The engines (and parts and components for incorporation into the engines) of these 
aircraft; 
(3) Any other parts, components, and subassemblies for incorporation into the aircraft; 
and 
 
(4) Any ground flight simulators, and parts and components of these simulators, for use 
with respect to the aircraft, whether to be used as original or replacement equipment in 
the manufacture, repair, maintenance, rebuilding, modification, or conversion of the 
aircraft, and without regard to whether the aircraft or articles receive duty-free treatment 
under section 601(a)(2) of the Trade Agreements Act. 

 
(b) The U.S. Trade Representative has waived the Buy American statute for acquisitions of civil 
aircraft and related articles from countries that are parties to the Agreement on Trade in Civil 
Aircraft. Those countries are Albania, Austria, Belgium, Bulgaria, Canada, Croatia, Cyprus, 
Czech Republic, Denmark, Egypt, Estonia, Finland, France, Georgia, Germany, Greece, 



FAR Class Deviation 26-09 for FAR Part 25 in Support of Executive Order on Restoring Common Sense 
to Federal Procurement, Attachment 1:  FAR Part 25 Solicitation Provisions and Contract Clauses 
Revisions 
 

FAR Class Deviation 26-09 
Page 17 of 50  

Hungary, Ireland, Italy, Japan, Latvia, Lithuania, Luxembourg, Macao China, Malta, 
Montenegro, the Netherlands, Norway, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, 
Sweden, Switzerland, Taiwan (Chinese Taipei), and the United Kingdom. 
 
(c) For the purpose of this waiver, an article is a product of a country only if- 
 

(1) It is wholly the growth, product, or manufacture of that country; or 
 
(2) In the case of an article that consists in whole or in part of materials from another 
country, it has been substantially transformed into a new and different article of 
commerce with a name, character, or use distinct from that of the article or articles from 
which it was transformed. 

 
(d) The waiver is subject to modification or withdrawal by the U.S. Trade Representative. 
 

(End of provision) 
 
52.225-8 Duty-Free Entry. 
 
As prescribed in 25.904(e), insert the following clause: 
 

Duty-Free Entry (Oct 2010) 
 
(a) Definition. “Customs territory of the United States” means the States, the District of 
Columbia, and Puerto Rico. 
 
(b) Except as otherwise approved by the Contracting Officer, the Contractor shall not include in 
the contract price any amount for duties on supplies specifically identified in the Schedule to be 
accorded duty-free entry. 
 
(c) Except as provided in paragraph (d) of this clause or elsewhere in this contract, the following 
procedures apply to supplies not identified in the Schedule to be accorded duty-free entry: 
 

(1) The Contractor shall notify the Contracting Officer in writing of any purchase of 
foreign supplies (including, without limitation, raw materials, components, and 
intermediate assemblies) in excess of $20,000 that are to be imported into the customs 
territory of the United States for delivery to the Government under this contract, either as 
end products or for incorporation into end products. The Contractor shall furnish the 
notice to the Contracting Officer at least 20 calendar days before the importation. The 
notice shall identify the- 

 
(i) Foreign supplies; 
 
(ii) Estimated amount of duty; and 
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(iii) Country of origin. 
 

(2) The Contracting Officer will determine whether any of these supplies should be 
accorded duty-free entry and will notify the Contractor within 10 calendar days after 
receipt of the Contractor’s notification. 
 
(3) Except as otherwise approved by the Contracting Officer, the contract price shall be 
reduced by (or the allowable cost shall not include) the amount of duty that would be 
payable if the supplies were not entered duty-free. 

 
(d) The Contractor is not required to provide the notification under paragraph (c) of this clause 
for purchases of foreign supplies if- 
 

(1) The supplies are identical in nature to items purchased by the Contractor or any 
subcontractor in connection with its commercial business; and 
 
(2) Segregation of these supplies to ensure use only on Government contracts containing 
duty-free entry provisions is not economical or feasible. 

 
(e) The Contractor shall claim duty-free entry only for supplies to be delivered to the 
Government under this contract, either as end products or incorporated into end products, and 
shall pay duty on supplies, or any portion of them, other than scrap, salvage, or competitive sale 
authorized by the Contracting Officer, diverted to nongovernmental use. 
 
(f) The Government will execute any required duty-free entry certificates for supplies to be 
accorded duty-free entry and will assist the Contractor in obtaining duty-free entry for these 
supplies. 
 
(g) Shipping documents for supplies to be accorded duty-free entry shall consign the shipments 
to the contracting agency in care of the Contractor and shall include the- 

(1) Delivery address of the Contractor (or contracting agency, if appropriate); 
 
(2) Government prime contract number; 
 
(3) Identification of carrier; 
 
(4) Notation "UNITED STATES GOVERNMENT, _____ [agency] _____, Duty-free 
entry to be claimed pursuant to Item No(s) _____ [from Tariff Schedules] _____, 
Harmonized Tariff Schedules of the United States. Upon arrival of shipment at port of 
entry, District Director of Customs, please release shipment under 19 CFR Part 142 and 
notify [cognizant contract administration office] for execution of Customs Forms7501 
and 7501-A and any required duty-free entry certificates."; 
 
(5) Gross weight in pounds (if freight is based on space tonnage, state cubic feet in 
addition to gross shipping weight); and 
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(6) Estimated value in United States dollars. 

 
(h) The Contractor shall instruct the foreign supplier to- 
 

(1) Consign the shipment as specified in paragraph (g) of this clause; 
 
(2) Mark all packages with the words “UNITED STATES GOVERNMENT” and the title 
of the contracting agency; and 
 
(3) Include with the shipment at least two copies of the bill of lading (or other shipping 
document) for use by the District Director of Customs at the port of entry. 

 
(i) The Contractor shall provide written notice to the cognizant contract administration office 
immediately after notification by the Contracting Officer that duty-free entry will be accorded 
foreign supplies or, for duty-free supplies identified in the Schedule, upon award by the 
Contractor to the overseas supplier. The notice shall identify the- 
 

(1) Foreign supplies; 
 
(2) Country of origin; 
 
(3) Contract number; and 
 
(4) Scheduled delivery date(s). 

 
(j) The Contractor shall include the substance of this clause in any subcontract if- 
 

(1) Supplies identified in the Schedule to be accorded duty-free entry will be imported 
into the customs territory of the United States; or 
 
(2) Other foreign supplies in excess of $20,000 may be imported into the customs 
territory of the United States. 

 
(End of clause) 

 
52.225-9 Buy American-Construction Materials. 
 
As prescribed in 25.602(a), insert the following clause: 
 

Buy American-Construction Materials (OCT 2025) (DEVIATION 26-09) 
(effective November 3, 2025) 

 
(a) Definitions. As used in this clause— 
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Commercially available off-the-shelf (COTS) item— 
 

(1) Means any item of supply (including construction material) that is– 
 

(i) A commercial product (as defined in paragraph (1) of the definition of 
“commercial product” at Federal Acquisition Regulation (FAR) 2.101); 
 
(ii) Sold in substantial quantities in the commercial marketplace; and 
 
(iii) Offered to the Government, under a contract or subcontract at any tier, 
without modification, in the same form in which it is sold in the commercial 
marketplace; and 

 
(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural 
products and petroleum products. 

 
“Construction material” means an article, material, or supply brought to the construction site by 
the Contractor or a subcontractor for incorporation into the building or work. The term also 
includes an item brought to the site preassembled from articles, materials, or supplies. However, 
emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation 
systems, that are discrete systems incorporated into a public building or work and that are 
produced as complete systems, are evaluated as a single and distinct construction material 
regardless of when or how the individual parts or components of those systems are delivered to 
the construction site. Materials purchased directly by the Government are supplies, not 
construction material. 
 
Cost of components means— 
 

(1) For components purchased by the Contractor, the acquisition cost, including 
transportation costs to the place of incorporation into the construction material (whether 
or not such costs are paid to a domestic firm), and any applicable duty (whether or not a 
duty-free entry certificate is issued); or 
 
(2) For components manufactured by the Contractor, all costs associated with the 
manufacture of the component, including transportation costs as described in paragraph 
(1) of this definition, plus allocable overhead costs, but excluding profit. Cost of 
components does not include any costs associated with the manufacture of the 
construction material. 

 
Critical component means a component that is mined, produced, or manufactured in the United 
States and deemed critical to the U.S. supply chain. The list of critical components is at FAR 
25.105. 
 
Critical item means a domestic construction material or domestic end product that is deemed 
critical to U.S. supply chain resiliency. The list of critical items is at FAR 25.105. 
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Domestic construction material means— 
 

(1) For construction material that does not consist wholly or predominantly of iron or 
steel or a combination of both- 

 
(i) An unmanufactured construction material mined or produced in the United 
States; or 
 
(ii) A construction material manufactured in the United States, if– 

 
(A) The cost of its components mined, produced, or manufactured in the 
United States exceeds 60 percent of the cost of all its components, except 
that the percentage will be 65 percent for items delivered in calendar years 
2024 through 2028 and 75 percent for items delivered starting in calendar 
year 2029. Components of foreign origin of the same class or kind for 
which nonavailability determinations have been made are treated as 
domestic. Components of unknown origin are treated as foreign; or 
 
(B) The construction material is a COTS item; or 

 
(2) For construction material that consists wholly or predominantly of iron or steel or a 
combination of both, a construction material manufactured in the United States if the cost 
of foreign iron and steel constitutes less than 5 percent of the cost of all components used 
in such construction material. The cost of foreign iron and steel includes but is not limited 
to the cost of foreign iron or steel mill products (such as bar, billet, slab, wire, plate, or 
sheet), castings, or forgings utilized in the manufacture of the construction material and a 
good faith estimate of the cost of all foreign iron or steel components excluding COTS 
fasteners. Iron or steel components of unknown origin are treated as foreign. If the 
construction material contains multiple components, the cost of all the materials used in 
such construction material is calculated in accordance with the definition of “cost of 
components”. 

 
Fastener means a hardware device that mechanically joins or affixes two or more objects 
together. Examples of fasteners are nuts, bolts, pins, rivets, nails, clips, and screws. 
 
Foreign construction material means a construction material other than a domestic construction 
material. 
 
Foreign iron and steel means iron or steel products not produced in the United States. Produced 
in the United States means that all manufacturing processes of the iron or steel must take place in 
the United States, from the initial melting stage through the application of coatings, except 
metallurgical processes involving refinement of steel additives. The origin of the elements of the 
iron or steel is not relevant to the determination of whether it is domestic or foreign. 
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Predominantly of iron or steel or a combination of both means that the cost of the iron and steel 
content exceeds 50 percent of the total cost of all its components. The cost of iron and steel is the 
cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), castings, or 
forgings utilized in the manufacture of the product and a good faith estimate of the cost of iron or 
steel components excluding COTS fasteners. 
 
Steel means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent carbon, 
and may include other elements. 
 
"United States" means the 50 States, the District of Columbia, and outlying areas. 
 
(b) Domestic preference. (1) This clause implements 41 U.S.C. chapter 83, Buy American, by 
providing a preference for domestic construction material. In accordance with 41 U.S.C. 1907, 
the domestic content test of the Buy American statute is waived for construction material that is a 
COTS item, except that for construction material that consists wholly or predominantly of iron or 
steel or a combination of both, the domestic content test is applied only to the iron and steel 
content of the construction materials, excluding COTS fasteners. (See FAR (a)(2)). The 
Contractor shall use only domestic construction material in performing this contract, except as 
provided in paragraphs (b)(2) and (b)(3) of this clause. 
 

(2) This requirement does not apply to information technology that is a commercial 
product or to the construction materials or components listed by the Government as 
follows: 
 
________________________________________________[Contracting Officer to list 
applicable excepted materials or indicate “none”] 
 
(3) The Contracting Officer may add other foreign construction material to the list in 
paragraph (b)(2) of this clause if the Government determines that- 

 
(i) The cost of domestic construction material would be unreasonable. 

 
(A) For domestic construction material that is not a critical item or does 
not contain critical components. 

 
(1) The cost of a particular domestic construction material subject 
to the requirements of the Buy American statute is unreasonable 
when the cost of such material exceeds the cost of foreign material 
by more than 20 percent; 
 
(2) For construction material that is not a COTS item and does not 
consist wholly or predominantly of iron or steel or a combination 
of both, if the cost of a particular domestic construction material is 
determined to be unreasonable or there is no domestic offer 
received, and the low offer is for foreign construction material that 



FAR Class Deviation 26-09 for FAR Part 25 in Support of Executive Order on Restoring Common Sense 
to Federal Procurement, Attachment 1:  FAR Part 25 Solicitation Provisions and Contract Clauses 
Revisions 
 

FAR Class Deviation 26-09 
Page 23 of 50  

is manufactured in the United States and does not exceed 55 
percent domestic content, the Contracting Officer will treat the 
lowest offer of foreign construction material that exceeds 55 
percent domestic content as a domestic offer and determine 
whether the cost of that offer is unreasonable by applying the 
evaluation factor listed in paragraph (b)(3)(i)(A)(1) of this clause. 
 
(3) The procedures in paragraph (b)(3)(i)(A)(2) of this clause will 
no longer apply as of January 1, 2030. 

 
(B) For domestic construction material that is a critical item or contains 
critical components.(1) The cost of a particular domestic construction 
material that is a critical item or contains critical components, subject to 
the requirements of the Buy American statute, is unreasonable when the 
cost of such material exceeds the cost of foreign material by more than 20 
percent plus the additional preference factor identified for the critical item 
or construction material containing critical components listed at FAR 
25.105. 

 
(2) For construction material that does not consist wholly or predominantly of iron or 
steel or a combination of both, if the cost of a particular domestic construction material is 
determined to be unreasonable or there is no domestic offer received, and the low offer is 
for foreign construction material that does not exceed 55 percent domestic content, the 
Contracting Officer will treat the lowest foreign offer of construction material that is 
manufactured in the United States and exceeds 55 percent domestic content as a domestic 
offer, and determine whether the cost of that offer is unreasonable by applying the 
evaluation factor listed in paragraph (b)(3)(i)(B)(1) of this clause. 

 
(3) The procedures in paragraph (b)(3)(i)(B)(2) of this clause will no longer apply as of 
January 1, 2030. 

 
(ii) The application of the restriction of the Buy American statute to a particular 
construction material would be impracticable or inconsistent with the public 
interest; or 
 
(iii) The construction material is not mined, produced, or manufactured in the 
United States in sufficient and reasonably available commercial quantities of a 
satisfactory quality. 

 
(c) Request for determination of inapplicability of the Buy American statute. (1)(i) Any 
Contractor request to use foreign construction material in accordance with paragraph (b)(3) of 
this clause shall include adequate information for Government evaluation of the request, 
including- 
 

(A) A description of the foreign and domestic construction materials; 
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(B) Unit of measure; 
 
(C) Quantity; 
 
(D) Price; 
 
(E) Time of delivery or availability; 
 
(F) Location of the construction project; 
 
(G) Name and address of the proposed supplier; and 
 
(H) A detailed justification of the reason for use of foreign construction 
materials cited in accordance with paragraph (b)(3) of this clause. 

 
(ii) A request based on unreasonable cost shall include a reasonable survey of the 
market and a completed price comparison table in the format in paragraph (d) of 
this clause. 
 
(iii) The price of construction material shall include all delivery costs to the 
construction site and any applicable duty (whether or not a duty-free certificate 
may be issued). 
 
(iv) Any Contractor request for a determination submitted after contract award 
shall explain why the Contractor could not reasonably foresee the need for such 
determination and could not have requested the determination before contract 
award. If the Contractor does not submit a satisfactory explanation, the 
Contracting Officer need not make a determination. 

 
(2) If the Government determines after contract award that an exception to the Buy 
American statute applies and the Contracting Officer and the Contractor negotiate 
adequate consideration, the Contracting Officer will modify the contract to allow use of 
the foreign construction material. However, when the basis for the exception is the 
unreasonable price of a domestic construction material, adequate consideration is not less 
than the differential established in paragraph (b)(3)(i) of this clause. 
 
(3) Unless the Government determines that an exception to the Buy American statute 
applies, use of foreign construction material is noncompliant with the Buy American 
statute. 

 
(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on 
unreasonable cost, the Contractor shall include the following information and any applicable 
supporting data based on the survey of suppliers: 
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Foreign and Domestic Construction Materials Price Comparison 
 
_Construction Material Description   _Unit of Measure _Quantity _Price (dollars)* 
   
Item1: 
     

Foreign construction material  _______ _______ _______   
   

Domestic construction material _______ _______ _______   
            
Item 2: 
     

Foreign construction material  _______ _______ _______   
   

Domestic construction material _______ _______ _______ 
   
[* Include all delivery costs to the construction site and any applicable duty (whether or not a 
duty-free entry certificate is issued)]. 
 
[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of 
response; if oral, attach summary.] 
 
[Include other applicable supporting information.] 
 

(End of clause) 
Alternate I (Oct 2022). As prescribed in 25.602(a)(3) substitute the following sentence for the 
first sentence in paragraph (1)(ii)(A) of the definition of “domestic construction material” in 
paragraph (a): 
 
(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
__ percent of the cost of all its components. [ Contracting officer to insert the percentage. ] 
 
52.225-10 Notice of Buy American Requirement-Construction Materials. 
 
As prescribed in 25.602(b)(1), insert the following provision: 
 

Notice of Buy American Requirement-Construction Materials (May 2014) 
 
(a) Definitions. “Commercially available off-the-shelf (COTS) item,” “construction material,” 
“domestic construction material,” and “foreign construction material,” as used in this provision, 
are defined in the clause of this solicitation entitled “Buy American-Construction Materials” 
(Federal Acquisition Regulation (FAR) clause 52.225-9). 
 
(b) Requests for determinations of inapplicability. An offeror requesting a determination 
regarding the inapplicability of the Buy American statute should submit the request to the 
Contracting Officer in time to allow a determination before submission of offers. The offeror 
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shall include the information and applicable supporting data required by paragraphs (c) and (d) 
of the clause at FAR 52.225-9 in the request. If an offeror has not requested a determination 
regarding the inapplicability of the Buy American statute before submitting its offer, or has not 
received a response to a previous request, the offeror shall include the information and 
supporting data in the offer. 
 
(c) Evaluation of offers. (1) The Government will evaluate an offer requesting exception to the 
requirements of the Buy American statute, based on claimed unreasonable cost of domestic 
construction material, by adding to the offered price the appropriate percentage of the cost of 
such foreign construction material, as specified in paragraph (b)(3)(i) of the clause at FAR 
52.225-9. 
 

(2) If evaluation results in a tie between an offeror that requested the substitution of 
foreign construction material based on unreasonable cost and an offeror that did not 
request an exception, the Contracting Officer will award to the offeror that did not 
request an exception based on unreasonable cost. 

 
(d) Alternate offers. (1) When an offer includes foreign construction material not listed by the 
Government in this solicitation in paragraph (b)(2) of the clause at FAR 52.225-9, the offeror 
also may submit an alternate offer based on use of equivalent domestic construction material. 
 

(2) If an alternate offer is submitted, the offeror shall submit a separate Standard Form 
1442 for the alternate offer, and a separate price comparison table prepared in accordance 
with paragraphs (c) and (d) of the clause at FAR 52.225-9 for the offer that is based on 
the use of any foreign construction material for which the Government has not yet 
determined an exception applies. 
 
(3) If the Government determines that a particular exception requested in accordance with 
paragraph (c) of the clause at FAR 52.225-9 does not apply, the Government will 
evaluate only those offers based on use of the equivalent domestic construction material, 
and the offeror shall be required to furnish such domestic construction material. An offer 
based on use of the foreign construction material for which an exception was requested- 

 
(i) Will be rejected as nonresponsive if this acquisition is conducted by sealed 
bidding; or 
 
(ii) May be accepted if revised during negotiations. 

 
(End of Provision) 

 
Alternate I (May 2014). As prescribed in 25.602(b)(2), substitute the following paragraph (b) for 
paragraph (b) of the basic provision: 
 
(b) Requests for determinations of inapplicability. An offeror requesting a determination 
regarding the inapplicability of the Buy American statute shall submit the request with its offer, 
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including the information and applicable supporting data required by paragraphs (c) and (d) of 
the clause at FAR 52.225-9. 
 
52.225-11 Buy American-Construction Materials under Trade Agreements. 
 
As prescribed in 25.602(c), insert the following clause: 
 

Buy American-Construction Materials under Trade Agreements  
(OCT 2025) (DEVIATION 26-09) (effective November 3, 2025) 

 
(a) Definitions. As used in this clause— 
 
Caribbean Basin country construction material means a construction material that— 
 

(1) Is wholly the growth, product, or manufacture of a Caribbean Basin country; or 
 
(2) In the case of a construction material that consists in whole or in part of materials 
from another country, has been substantially transformed in a Caribbean Basin country 
into a new and different construction material distinct from the materials from which it 
was transformed. 

 
Commercially available off-the-shelf (COTS) item— 
 

(1) Means any item of supply (including construction material) that is– 
 

(i) A commercial product (as defined in paragraph (1) of the definition of 
“commercial product” at Federal Acquisition Regulation (FAR) 2.101); 
 
(ii) Sold in substantial quantities in the commercial marketplace; and 
 
(iii) Offered to the Government, under a contract or subcontract at any tier, 
without modification, in the same form in which it is sold in the commercial 
marketplace; and 

 
(2) Does not include bulk cargo, as defined in 46 U.S.C. 40102(4), such as agricultural 
products and petroleum products. 

 
Component means an article, material, or supply incorporated directly into a construction 
material. 
 
Construction material means an article, material, or supply brought to the construction site by 
the Contractor or subcontractor for incorporation into the building or work. The term also 
includes an item brought to the site preassembled from articles, materials, or supplies. However, 
emergency life safety systems, such as emergency lighting, fire alarm, and audio evacuation 
systems, that are discrete systems incorporated into a public building or work and that are 
produced as complete systems, are evaluated as a single and distinct construction material 
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regardless of when or how the individual parts or components of those systems are delivered to 
the construction site. Materials purchased directly by the Government are supplies, not 
construction material. 
 
Cost of components means— 
 

(1) For components purchased by the Contractor, the acquisition cost, including 
transportation costs to the place of incorporation into the construction material (whether 
or not such costs are paid to a domestic firm), and any applicable duty (whether or not a 
duty-free entry certificate is issued); or 
 
(2) For components manufactured by the Contractor, all costs associated with the 
manufacture of the component, including transportation costs as described in paragraph 
(1) of this definition, plus allocable overhead costs, but excluding profit. Cost of 
components does not include any costs associated with the manufacture of the 
construction material. 

 
Critical component means a component that is mined, produced, or manufactured in the United 
States and deemed critical to the U.S. supply chain. The list of critical components is at FAR 
25.105. 
 
Critical item means a domestic construction material or domestic end product that is deemed 
critical to U.S. supply chain resiliency. The list of critical items is at FAR 25.105. 
 
Designated country means any of the following countries: 
 

(1) A World Trade Organization Government Procurement Agreement (WTO GPA) 
country (Armenia, Aruba, Australia, Austria, Belgium, Bulgaria, Canada, Croatia, 
Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hong 
Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, 
Liechtenstein, Lithuania, Luxembourg, Malta, Moldova, Montenegro, Netherlands, New 
Zealand, North Macedonia, Norway, Poland, Portugal, Romania, Singapore, Slovak 
Republic, Slovenia, Spain, Sweden, Switzerland, Taiwan, Ukraine, or United Kingdom); 
 
(2) A Free Trade Agreement (FTA) country (Australia, Bahrain, Chile, Colombia, Costa 
Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Korea (Republic of), 
Mexico, Morocco, Nicaragua, Oman, Panama, Peru, or Singapore); 
 
(3) A least developed country (Afghanistan, Angola, Bangladesh, Benin, Bhutan, Burkina 
Faso, Burundi, Cambodia, Central African Republic, Chad, Comoros, Democratic 
Republic of Congo, Djibouti, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, 
Guinea-Bissau, Haiti, Kiribati, Laos, Lesotho, Liberia, Madagascar, Malawi, Mali, 
Mauritania, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome and Principe, 
Senegal, Sierra Leone, Solomon Islands, Somalia, South Sudan, Tanzania, Timor-Leste, 
Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zambia); or 
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(4) A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas, Barbados, 
Belize, Bonaire, British Virgin Islands, Curacao, Dominica, Grenada, Guyana, Haiti, 
Jamaica, Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, 
Sint Eustatius, Sint Maarten, or Trinidad and Tobago). 

 
Designated country construction material means a construction material that is a WTO GPA 
country construction material, an FTA country construction material, a least developed country 
construction material, or a Caribbean Basin country construction material. 
 
Domestic construction material means— 
 

(1) For construction material that does not consist wholly or predominantly of iron or 
steel or a combination of both- 

 
(i) An unmanufactured construction material mined or produced in the United 
States; or 
 
(ii) A construction material manufactured in the United States, if— 

 
(A) The cost of its components mined, produced, or manufactured in the 
United States exceeds 60 percent of the cost of all its components, except 
that the percentage will be 65 percent for items delivered in calendar years 
2024 through 2028 and 75 percent for items delivered starting in calendar 
year 2029. 
 
(B) The construction material is a COTS item; or 

 
(2) For construction material that consists wholly or predominantly of iron or steel or a 
combination of both, a construction material manufactured in the United States if the cost 
of foreign iron and steel constitutes less than 5 percent of the cost of all components used 
in such construction material. The cost of foreign iron and steel includes but is not limited 
to the cost of foreign iron or steel mill products (such as bar, billet, slab, wire, plate, or 
sheet), castings, or forgings utilized in the manufacture of the construction material and a 
good faith estimate of the cost of all foreign iron or steel components excluding COTS 
fasteners. Iron or steel components of unknown origin are treated as foreign. If the 
construction material contains multiple components, the cost of all the materials used in 
such construction material is calculated in accordance with the definition of “cost of 
components”. 

 
Fastener means a hardware device that mechanically joins or affixes two or more objects 
together. Examples of fasteners are nuts, bolts, pins, rivets, nails, clips, and screws. 
 
Foreign construction material means a construction material other than a domestic construction 
material. 
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Foreign iron and steel means iron or steel products not produced in the United States. Produced 
in the United States means that all manufacturing processes of the iron or steel must take place in 
the United States, from the initial melting stage through the application of coatings, except 
metallurgical processes involving refinement of steel additives. The origin of the elements of the 
iron or steel is not relevant to the determination of whether it is domestic or foreign. 
Free Trade Agreement country construction material means a construction material that- 
 

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement (FTA) 
country; or 
 
(2) In the case of a construction material that consists in whole or in part of materials 
from another country, has been substantially transformed in a FTA country into a new 
and different construction material distinct from the materials from which it was 
transformed. 

 
Least developed country construction material means a construction material that- 
 

(1) Is wholly the growth, product, or manufacture of a least developed country; or 
(2) In the case of a construction material that consists in whole or in part of materials 
from another country, has been substantially transformed in a least developed country 
into a new and different construction material distinct from the materials from which it 
was transformed. 

 
Predominantly of iron or steel or a combination of both means that the cost of the iron and steel 
content exceeds 50 percent of the total cost of all its components. The cost of iron and steel is the 
cost of the iron or steel mill products (such as bar, billet, slab, wire, plate, or sheet), castings, or 
forgings utilized in the manufacture of the product and a good faith estimate of the cost of iron or 
steel components excluding COTS fasteners. 
 
Steel means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent carbon, 
and may include other elements. 
 
United States means the 50 States, the District of Columbia, and outlying areas. 
 
WTO GPA country construction material means a construction material that- 
 

(1) Is wholly the growth, product, or manufacture of a WTO GPA country; or 
 
(2) In the case of a construction material that consists in whole or in part of materials 
from another country, has been substantially transformed in a WTO GPA country into a 
new and different construction material distinct from the materials from which it was 
transformed. 

 
(b) Construction materials. (1) This clause implements 41 U.S.C. chapter 83, Buy American, by 
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providing a preference for domestic construction material. In accordance with 41 U.S.C.1907, 
the domestic content test of the Buy American statute is waived for construction material that is a 
COTS item, except that for construction material that consists wholly or predominantly of iron or 
steel or a combination of both, the domestic content test is applied only to the iron and steel 
content of the construction material, excluding COTS fasteners. (See FAR (a)(2)). In addition, 
the Contracting Officer has determined that the WTO GPA and Free Trade Agreements (FTAs) 
apply to this acquisition. Therefore, the Buy American restrictions are waived for designated 
country construction materials. 
 

(2) The Contractor shall use only domestic or designated country construction material in 
performing this contract, except as provided in paragraphs (b)(3) and (b)(4) of this clause. 
 
(3) The requirement in paragraph (b)(2) of this clause does not apply to information 
technology that is a commercial product or to the construction materials or components 
listed by the Government as follows: 
 
[Contracting Officer to list applicable excepted materials or indicate “none”] 

 
(4) The Contracting Officer may add other foreign construction material to the list in 
paragraph (b)(3) of this clause if the Government determines that- 

 
(i) The cost of domestic construction material would be unreasonable. 

 
(A) For domestic construction material that is not a critical item or does 
not contain critical components. (1) The cost of a particular domestic 
construction material subject to the restrictions of the Buy American 
statute is unreasonable when the cost of such material exceeds the cost of 
foreign material by more than 20 percent; 

 
(2) For construction material that is not a COTS item and does not 
consist wholly or predominantly of iron or steel or a combination 
of both, if the cost of a particular domestic construction material is 
determined to be unreasonable or there is no domestic offer 
received, and the low offer is for foreign construction material that 
does not exceed 55 percent domestic content, the Contracting 
Officer will treat the lowest offer of foreign construction material 
that is manufactured in the United States and exceeds 55 percent 
domestic content as a domestic offer and determine whether the 
cost of that offer is unreasonable by applying the evaluation factor 
listed in paragraph (b)(4)(i)(A)(1) of this clause. 
 
(3) The procedures in paragraph (b)(4)(i)(A)(2) of this clause will 
no longer apply as of January 1, 2030. 

 
(B) For domestic construction material that is a critical item or contains 
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critical components.(1) The cost of a particular domestic construction 
material that is a critical item or contains critical components, subject to 
the requirements of the Buy American statute, is unreasonable when the 
cost of such material exceeds the cost of foreign material by more than 20 
percent plus the additional preference factor identified for the critical item 
or construction material containing critical components listed at FAR 
25.105. 

 
(2) For construction material that does not consist wholly or predominantly of iron or 
steel or a combination of both, if the cost of a particular domestic construction material is 
determined to be unreasonable or there is no domestic offer received, and the low offer is 
for foreign construction material that does not exceed 55 percent domestic content, the 
Contracting Officer will treat the lowest offer of foreign construction material that is 
manufactured in the United States and exceeds 55 percent domestic content as a domestic 
offer, and determine whether the cost of that offer is unreasonable by applying the 
evaluation factor listed in paragraph (b)(4)(i)(B)(1) of this clause. 

 
(3) The procedures in paragraph (b)(4)(i)(B)(2) of this clause will no longer apply as of 
January 1, 2030. 

 
(ii) The application of the restriction of the Buy American Act to a particular 
construction material would be impracticable or inconsistent with the public 
interest; or 
 
(iii) The construction material is not mined, produced, or manufactured in the 
United States in sufficient and reasonably available commercial quantities of a 
satisfactory quality. 

 
(c) Request for determination of inapplicability of the Buy American statute. (1)(i) Any 
Contractor request to use foreign construction material in accordance with paragraph (b)(4) of 
this clause shall include adequate information for Government evaluation of the request, 
including- 
 

(A) A description of the foreign and domestic construction materials; 
 
(B) Unit of measure; 
 
(C) Quantity; 
 
(D) Price; 
 
(E) Time of delivery or availability; 
 
(F) Location of the construction project; 
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(G) Name and address of the proposed supplier; and 
 
(H) A detailed justification of the reason for use of foreign construction 
materials cited in accordance with paragraph (b)(3) of this clause. 

 
(ii) A request based on unreasonable cost shall include a reasonable survey of the 
market and a completed price comparison table in the format in paragraph (d) of 
this clause. 
 
(iii) The price of construction material shall include all delivery costs to the 
construction site and any applicable duty (whether or not a duty-free certificate 
may be issued). 
 
(iv) Any Contractor request for a determination submitted after contract award 
shall explain why the Contractor could not reasonably foresee the need for such 
determination and could not have requested the determination before contract 
award. If the Contractor does not submit a satisfactory explanation, the 
Contracting Officer need not make a determination. 

 
(2) If the Government determines after contract award that an exception to the Buy 
American statute applies and the Contracting Officer and the Contractor negotiate 
adequate consideration, the Contracting Officer will modify the contract to allow use of 
the foreign construction material. However, when the basis for the exception is the 
unreasonable price of a domestic construction material, adequate consideration is not less 
than the differential established in paragraph (b)(4)(i) of this clause. 
 
(3) Unless the Government determines that an exception to the Buy American statute 
applies, use of foreign construction material is noncompliant with the Buy American 
statute. 

 
(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on 
unreasonable cost, the Contractor shall include the following information and any applicable 
supporting data based on the survey of suppliers: 
 
Construction Material Description    Unit of Measure Quantity Price (dollars)* 
   
Item1: 
     

Foreign construction material  _______ _______ _______   
   

Domestic construction material _______ _______ _______   
            
   
Item 2: 
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Foreign construction material  _______ _______ _______   
   

Domestic construction material _______ _______ _______ 
 
[* Include all delivery costs to the construction site and any applicable duty (whether or not a 
duty-free entry certificate is issued)]. 
 
[ List name, address, telephone number, and contact for suppliers surveyed. Attach copy of 
response; if oral, attach summary. ] 
 
[ Include other applicable supporting information. ] 
 

(End of clause) 
 
Alternate I (OCT 2025) (DEVIATION 26-09) (effective November 3, 2025). As prescribed in 
25.602 (c)(3), add the following definition of "Bahraini, Mexican, or Omani construction 
material" to paragraph (a) of the basic clause, and substitute the following paragraphs (b)(1) and 
(b)(2) for paragraphs (b)(1) and (b)(2) of the basic clause: 
 
“Bahraini, Mexican, or Omani construction material” means a construction material that- 
 

(1) Is wholly the growth, product, or manufacture of Bahrain, Mexico, or Oman; or 
 
(2) In the case of a construction material that consists in whole or in part of materials 
from another country, has been substantially transformed in Bahrain, Mexico, or Oman 
into a new and different construction material distinct from the materials from which it 
was transformed. 

 
(b) Construction materials. (1) This clause implements 41 U.S.C. chapter 83, Buy American, by 
providing a preference for domestic construction material. In accordance with 41 U.S.C. 1907, 
the domestic content test of the Buy American statute is waived for construction material that is a 
COTS item, except that for construction material that consists wholly or predominantly of iron or 
steel or a combination of both, the domestic content test is applied only to the iron and steel 
content of the construction material, excluding COTS fasteners. In addition, the Contracting 
Officer has determined that the WTO GPA and all the Free Trade Agreements except the 
Bahrain FTA, United States-Mexico-Canada Agreement, and the Oman FTA apply to this 
acquisition. Therefore, the Buy American statute restrictions are waived for designated country 
construction materials other than Bahraini, Mexican, or Omani construction materials. 
 

(2) The Contractor shall use only domestic or designated country construction material 
other than Bahraini, Mexican, or Omani construction material in performing this contract, 
except as provided in paragraphs (b)(3) and (b)(4) of this clause. 

 
Alternate II (Oct 2022). As prescribed in 25.602(c)(4) substitute the following sentence for the 
first sentence of paragraph (1)(ii)(A) of the definition of domestic construction material in 

http://uscode.house.gov/view.xhtml?req=granuleid%3AUSC-prelim-title41-chapter83&saved=%7CZ3JhbnVsZWlkOlVTQy1wcmVsaW0tdGl0bGU0MC1jaGFwdGVyMzctZnJvbnQ%3D%7C%7C%7C0%7Cfalse%7Cprelim&edition=prelim
http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title41-section1907&num=0&edition=prelim
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paragraph (a): 
 
(A) The cost of its components mined, produced, or manufactured in the United States exceeds 
__ percent of the cost of all its components. [ Contracting officer to insert the percentage. ] 
 
52.225-12 Notice of Buy American Requirement-Construction Materials Under Trade 
Agreements. 
 
As prescribed in 25.602(d)(1), insert the following provision: 
 

Notice of Buy American Requirement-Construction Materials Under Trade Agreements 
(May 2014) 

 
(a) Definitions. “Commercially available off-the-shelf (COTS) item,” “construction material,” 
“designated country construction material,” “domestic construction material,” and “foreign 
construction material,” as used in this provision, are defined in the clause of this solicitation 
entitled “Buy American-Construction Materials Under Trade Agreements” (Federal Acquisition 
Regulation (FAR) clause 52.225-11). 
 
(b) Requests for determination of inapplicability. An offeror requesting a determination 
regarding the inapplicability of the Buy American statute should submit the request to the 
Contracting Officer in time to allow a determination before submission of offers. The offeror 
shall include the information and applicable supporting data required by paragraphs (c) and (d) 
of FAR clause 52.225-11 in the request. If an offeror has not requested a determination regarding 
the inapplicability of the Buy American statute before submitting its offer, or has not received a 
response to a previous request, the offeror shall include the information and supporting data in 
the offer. 
 
(c) Evaluation of offers. (1) The Government will evaluate an offer requesting exception to the 
requirements of the Buy American statute, based on claimed unreasonable cost of domestic 
construction materials, by adding to the offered price the appropriate percentage of the cost of 
such foreign construction material, as specified in paragraph (b)(4)(i) of FAR clause 52.225-11. 
 

(2) If evaluation results in a tie between an offeror that requested the substitution of 
foreign construction material based on unreasonable cost and an offeror that did not 
request an exception, the Contracting Officer will award to the offeror that did not 
request an exception based on unreasonable cost. 

 
(d) Alternate offers. (1) When an offer includes foreign construction material, other than 
designated country construction material, that is not listed by the Government in this solicitation 
in paragraph (b)(3) of FAR clause 52.225-11, the offeror also may submit an alternate offer 
based on use of equivalent domestic or designated country construction material. 
 

(2) If an alternate offer is submitted, the offeror shall submit a separate Standard Form 
1442 for the alternate offer, and a separate price comparison table prepared in accordance 
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with paragraphs (c) and (d) of FAR clause 52.225-11 for the offer that is based on the use 
of any foreign construction material for which the Government has not yet determined an 
exception applies. 
 
(3) If the Government determines that a particular exception requested in accordance with 
paragraph (c) of FAR clause 52.225-11 does not apply, the Government will evaluate 
only those offers based on use of the equivalent domestic or designated country 
construction material, and the offeror shall be required to furnish such domestic or 
designated country construction material. An offer based on use of the foreign 
construction material for which an exception was requested- 

 
(i) Will be rejected as nonresponsive if this acquisition is conducted by sealed 
bidding; or 
 
(ii) May be accepted if revised during negotiations. 

 
(End of Provision) 

 
Alternate I (May 2014). As prescribed in 25.602(d)(2), substitute the following paragraph (b) for 
paragraph (b) of the basic provision: 
 
(b) Requests for determination of inapplicability. An offeror requesting a determination 
regarding the inapplicability of the Buy American statute shall submit the request with its offer, 
including the information and applicable supporting data required by paragraphs (c) and (d) of 
FAR clause 52.225-11. 
 
Alternate II (Nov 2023). As prescribed in 25.602(d)(3), add the definition of "Bahraini, Mexican, 
or Omani construction material" to paragraph (a) and substitute the following paragraph (d) for 
paragraph (d) of the basic provision: 
 
(d) Alternate offers. (1) When an offer includes foreign construction material, except foreign 
construction material from a designated country other than Bahrain, Mexico, or Oman that is not 
listed by the Government in this solicitation in paragraph (b)(3) of FAR clause 52.225-11, the 
offeror also may submit an alternate offer based on use of equivalent domestic or designated 
country construction material other than Bahraini, Mexican, or Omani construction material. 
 

(2) If an alternate offer is submitted, the offeror shall submit a separate Standard Form 
1442 for the alternate offer, and a separate price comparison table prepared in accordance 
with paragraphs (c) and (d) of FAR clause 52.225-11 for the offer that is based on the use 
of any foreign construction material for which the Government has not yet determined an 
exception applies. 
 
(3) If the Government determines that a particular exception requested in accordance with 
paragraph (c) of FAR clause 52.225-11 does not apply, the Government will evaluate 
only those offers based on use of the equivalent domestic or designated country 
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construction material other than Bahraini, Mexican, or Omani construction material. An 
offer based on use of the foreign construction material for which an exception was 
requested- 

 
(i) Will be rejected as nonresponsive if this acquisition is conducted by sealed 
bidding; or 
 
(ii) May be accepted if revised during negotiations. 

 
***** 
 
52.225-14 Inconsistency between English Version and Translation of Contract. 
 
As prescribed at 25.603(b), insert the following clause: 

 
Inconsistency Between English Version and Translation of Contract (Feb 2000) 

 
In the event of inconsistency between any terms of this contract and any translation into another 
language, the English language meaning shall control. 
 

(End of clause) 
 
***** 
 
52.225-17 Evaluation of Foreign Currency Offers. 
 
As prescribed in 25.1002-2, insert the following provision: 
 

Evaluation of Foreign Currency Offers (Feb 2000) 
 
If the Government receives offers in more than one currency, the Government will evaluate 
offers by converting the foreign currency to United States currency using [Contracting Officer to 
insert source of rate] in effect as follows: 
 
(a) For acquisitions conducted using sealed bidding procedures, on the date of bid opening. 
 
(b) For acquisitions conducted using negotiation procedures- 
 

(1) On the date specified for receipt of offers, if award is based on initial offers; 
otherwise 
 
(2) On the date specified for receipt of proposal revisions. 

 
(End of provision) 
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52.225-18 Place of Manufacture. 
 
As prescribed in 25.601(f), insert the following provision: 
 

Place of Manufacture (Aug 2018) 
 

(a) Definitions. As used in this provision— 
 
Manufactured end product means any end product in product and service codes (PSCs) 1000-
9999, except- 

(1) FPSC 5510, Lumber and Related Basic Wood Materials; 
 
(2) Product or Service Group (PSG) 87, Agricultural Supplies; 
 
(3) PSG 88, Live Animals; 
 
(4) PSG 89, Subsistence; 
 
(5) PSC 9410, Crude Grades of Plant Materials; 
 
(6) PSC 9430, Miscellaneous Crude Animal Products, Inedible; 
 
(7) PSC 9440, Miscellaneous Crude Agricultural and Forestry Products; 
 
(8) PSC 9610, Ores; 
 
(9) PSC 9620, Minerals, Natural and Synthetic; and 
 
(10) PSC 9630, Additive Metal Materials. 

 
Place of manufacture means the place where an end product is assembled out of components, or 
otherwise made or processed from raw materials into the finished product that is to be provided 
to the Government. If a product is disassembled and reassembled, the place of reassembly is not 
the place of manufacture. 
 
(b) For statistical purposes only, the offeror shall indicate whether the place of manufacture of 
the end products it expects to provide in response to this solicitation is predominantly- 
 

(1) □ In the United States (Check this box if the total anticipated price of offered end 
products manufactured in the United States exceeds the total anticipated price of offered 
end products manufactured outside the United States); or 
 
(2) □ Outside the United States. 

 
(End of provision) 
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52.225-19 Contractor Personnel in a Designated Operational Area or Supporting a 
Diplomatic or Consular Mission Outside the United States. 
 
As prescribed in 25.701, insert the following clause: 
 

Contractor Personnel in a Designated Operational Area or Supporting a Diplomatic or 
Consular Mission Outside the United States (May 2020) 

 
(a) Definitions. As used in this clause- 
 
Chief of mission means the principal officer in charge of a diplomatic mission of the United 
States or of a United States office abroad which is designated by the Secretary of State as 
diplomatic in nature, including any individual assigned under section 502(c) of the Foreign 
Service Act of 1980 (Public Law 96-465) to be temporarily in charge of such a mission or office. 
 
Combatant commander means the commander of a unified or specified combatant command 
established in accordance with 10 U.S.C. 161. 
 
Designated operational area means a geographic area designated by the combatant commander 
or subordinate joint force commander for the conduct or support of specified military operations. 
 
"Supporting a diplomatic or consular mission" means performing outside the United States under 
a contract administered by Federal agency personnel who are subject to the direction of a chief of 
mission. 
 
(b) General. (1) This clause applies when Contractor personnel are required to perform outside 
the United States- 
 

(i) In a designated operational area during- 
 

(A) Contingency operations; 
 
(B) Humanitarian or peacekeeping operations; or 
 
(C) Other military operations; or military exercises, when designated by 
the Combatant Commander; or 

 
(ii) When supporting a diplomatic or consular mission- 
 

(A) That has been designated by the Department of State as a danger pay 
post (see https://aoprals.state.gov/); or 
 
(B) That the Contracting Officer has indicated is subject to this clause. 
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(2) Contract performance may require work in dangerous or austere conditions. Except as 
otherwise provided in the contract, the Contractor accepts the risks associated with 
required contract performance in such operations. 
 
(3) Contractor personnel are civilians. 

 
(i) Except as provided in paragraph (b)(3)(ii) of this clause, and in accordance 
with paragraph (i)(3) of this clause, Contractor personnel are only authorized to 
use deadly force in self-defense. 
 
(ii) Contractor personnel performing security functions are also authorized to use 
deadly force when use of such force reasonably appears necessary to execute their 
security mission to protect assets/persons, consistent with the terms and 
conditions contained in the contract or with their job description and terms of 
employment. 

 
(4) Service performed by Contractor personnel subject to this clause is not active duty or 
service under 38 U.S.C. 106 note. 

 
(c) Support. Unless specified elsewhere in the contract, the Contractor is responsible for all 
logistical and security support required for Contractor personnel engaged in this contract. 
 
(d) Compliance with laws and regulations. The Contractor shall comply with, and shall ensure 
that its personnel in the designated operational area or supporting the diplomatic or consular 
mission are familiar with and comply with, all applicable- 
 

(1) United States, host country, and third country national laws; 
 
(2) Treaties and international agreements; 
 
(3) United States regulations, directives, instructions, policies, and procedures; and 
 
(4) Force protection, security, health, or safety orders, directives, and instructions issued 
by the Chief of Mission or the Combatant Commander; however, only the Contracting 
Officer is authorized to modify the terms and conditions of the contract. 

 
(e) Preliminary personnel requirements. (1) Specific requirements for paragraphs (e)(2)(i) 
through (e)(2)(vi) of this clause will be set forth in the statement of work, or elsewhere in the 
contract. 
 

(2) Before Contractor personnel depart from the United States or a third country, and 
before Contractor personnel residing in the host country begin contract performance in 
the designated operational area or supporting the diplomatic or consular mission, the 
Contractor shall ensure the following: 

 



FAR Class Deviation 26-09 for FAR Part 25 in Support of Executive Order on Restoring Common Sense 
to Federal Procurement, Attachment 1:  FAR Part 25 Solicitation Provisions and Contract Clauses 
Revisions 
 

FAR Class Deviation 26-09 
Page 41 of 50  

(i) All required security and background checks are complete and acceptable. 
 
(ii) All personnel are medically and physically fit and have received all required 
vaccinations. 
 
(iii) All personnel have all necessary passports, visas, entry permits, and other 
documents required for Contractor personnel to enter and exit the foreign country, 
including those required for in-transit countries. 

 
(iv) All personnel have received- 

 
(A) A country clearance or special area clearance, if required by the chief 
of mission; and 
 
(B) Theater clearance, if required by the Combatant Commander. 

 
(v) All personnel have received personal security training. The training must at a 
minimum- 

 
(A) Cover safety and security issues facing employees overseas; 
 
(B) Identify safety and security contingency planning activities; and 
 
(C) Identify ways to utilize safety and security personnel and other 
resources appropriately. 

 
(vi) All personnel have received isolated personnel training, if specified in the 
contract. Isolated personnel are military or civilian personnel separated from their 
unit or organization in an environment requiring them to survive, evade, or escape 
while awaiting rescue or recovery. 
 
(vii) All personnel who are U.S. citizens are registered with the U.S. Embassy or 
Consulate with jurisdiction over the area of operations on-line at 
http://www.travel.state.gov. 

 
(3) The Contractor shall notify all personnel who are not a host country national or 
ordinarily resident in the host country that- 

 
(i) If this contract is with the Department of Defense, or the contract relates to 
supporting the mission of the Department of Defense outside the United States, 
such employees, and dependents residing with such employees, who engage in 
conduct outside the United States that would constitute an offense punishable by 
imprisonment for more than one year if the conduct had been engaged in within 
the special maritime and territorial jurisdiction of the United States, may 
potentially be subject to the criminal jurisdiction of the United States (see the 
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Military Extraterritorial Jurisdiction Act of 2000 ( 18 U.S.C. 3261 et seq.); 
 
(ii) Pursuant to the War Crimes Act, 18 U.S.C. 2441, Federal criminal jurisdiction 
also extends to conduct that is determined to constitute a war crime when 
committed by a civilian national of the United States; and 
 
(iii) Other laws may provide for prosecution of U.S. nationals who commit 
offenses on the premises of United States diplomatic, consular, military or other 
United States Government missions outside the United States (18 U.S.C. 7(9)). 

 
(f) Processing and departure points. The Contractor shall require its personnel who are arriving 
from outside the area of performance to perform in the designated operational area or supporting 
the diplomatic or consular mission to- 
 

(1) Process through the departure center designated in the contract or complete another 
process as directed by the Contracting Officer; 
 
(2) Use a specific point of departure and transportation mode as directed by the 
Contracting Officer; and 
 
(3) Process through a reception center as designated by the Contracting Officer upon 
arrival at the place of performance. 

 
(g) Personnel data. (1) Unless personnel data requirements are otherwise specified in the 
contract, the Contractor shall establish and maintain with the designated Government official a 
current list of all Contractor personnel in the areas of performance. The Contracting Officer will 
inform the Contractor of the Government official designated to receive this data and the 
appropriate system to use for this effort. 
 

(2) The Contractor shall ensure that all employees on this list have a current record of 
emergency data, for notification of next of kin, on file with both the Contractor and the 
designated Government official. 

 
(h) Contractor personnel. The Contracting Officer may direct the Contractor, at its own expense, 
to remove and replace any Contractor personnel who fail to comply with or violate applicable 
requirements of this contract. Such action may be taken at the Government’s discretion without 
prejudice to its rights under any other provision of this contract, including termination for default 
or cause. 
 
(i) Weapons. (1) If the Contracting Officer, subject to the approval of the Combatant Commander 
or the Chief of Mission, authorizes the carrying of weapons- 
 

(i) The Contracting Officer may authorize an approved Contractor to issue 
Contractor-owned weapons and ammunition to specified employees; or 
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(ii) The________ [Contracting Officer to specify individual, e.g., Contracting 
Officer Representative, Regional Security Officer, etc,] may issue Government-
furnished weapons and ammunition to the Contractor for issuance to specified 
Contractor employees. 

 
(2) The Contractor shall provide to the Contracting Officer a specific list of personnel for 
whom authorization to carry a weapon is requested. 

 
(3) The Contractor shall ensure that its personnel who are authorized to carry weapons- 

 
(i) Are adequately trained to carry and use them- 

 
(A) Safely; 
 
(B) With full understanding of, and adherence to, the rules of the use of 
force issued by the Combatant Commander or the Chief of Mission; and 
 
(C) In compliance with applicable agency policies, agreements, rules, 
regulations, and other applicable law; 

 
(ii) Are not barred from possession of a firearm by 18 U.S.C. 922; and 
 
(iii) Adhere to all guidance and orders issued by the Combatant Commander or 
the Chief of Mission regarding possession, use, safety, and accountability of 
weapons and ammunition. 

 
(4) Upon revocation by the Contracting Officer of the Contractor’s authorization to 
possess weapons, the Contractor shall ensure that all Government-furnished weapons and 
unexpended ammunition are returned as directed by the Contracting Officer. 
 
(5) Whether or not weapons are Government-furnished, all liability for the use of any 
weapon by Contractor personnel rests solely with the Contractor and the Contractor 
employee using such weapon. 

 
(j) Vehicle or equipment licenses. Contractor personnel shall possess the required licenses to 
operate all vehicles or equipment necessary to perform the contract in the area of performance. 
 
(k) Military clothing and protective equipment. (1) Contractor personnel are prohibited from 
wearing military clothing unless specifically authorized by the Combatant Commander. If 
authorized to wear military clothing, Contractor personnel must wear distinctive patches, 
armbands, nametags, or headgear, in order to be distinguishable from military personnel, 
consistent with force protection measures. 
 

(2) Contractor personnel may wear specific items required for safety and security, such as 
ballistic, nuclear, biological, or chemical protective equipment. 
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(l) Evacuation. (1) If the Chief of Mission or Combatant Commander orders a mandatory 
evacuation of some or all personnel, the Government will provide to United States and third 
country national Contractor personnel the level of assistance provided to private United States 
citizens. 

 
(2) In the event of a non-mandatory evacuation order, the Contractor shall maintain 
personnel on location sufficient to meet contractual obligations unless instructed to 
evacuate by the Contracting Officer. 

 
(m) Personnel recovery. (1) In the case of isolated, missing, detained, captured or abducted 
Contractor personnel, the Government will assist in personnel recovery actions. 
 

(2) Personnel recovery may occur through military action, action by non-governmental 
organizations, other Government-approved action, diplomatic initiatives, or through any 
combination of these options. 
 
(3) The Department of Defense has primary responsibility for recovering DoD contract 
service employees and, when requested, will provide personnel recovery support to other 
agencies in accordance with DoD Directive 2310.2, Personnel Recovery. 

 
(n) Notification and return of personal effects. (1) The Contractor shall be responsible for 
notification of the employee-designated next of kin, and notification as soon as possible to the 
U.S. Consul responsible for the area in which the event occurred, if the employee- 
 

(i) Dies; 
 
(ii) Requires evacuation due to an injury; or 
 
(iii) Is isolated, missing, detained, captured, or abducted. 

 
(2) The Contractor shall also be responsible for the return of all personal effects of 
deceased or missing Contractor personnel, if appropriate, to next of kin. 

 
(o) Mortuary affairs. Mortuary affairs for Contractor personnel who die in the area of 
performance will be handled as follows: 
 

(1) If this contract was awarded by DoD, the remains of Contractor personnel will be 
handled in accordance with DoD Directive 1300.22, Mortuary Affairs Policy. 
 
(2)(i) If this contract was awarded by an agency other than DoD, the Contractor is 
responsible for the return of the remains of Contractor personnel from the point of 
identification of the remains to the location specified by the employee or next of kin, as 
applicable, except as provided in paragraph (o)(2)(ii) of this clause. 
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(ii) In accordance with 10 U.S.C. 1486, the Department of Defense may provide, 
on a reimbursable basis, mortuary support for the disposition of remains and 
personal effects of all U.S. citizens upon the request of the Department of State. 

(p) Changes. In addition to the changes otherwise authorized by the Changes clause of this 
contract, the Contracting Officer may, at any time, by written order identified as a change order, 
make changes in place of performance or Government-furnished facilities, equipment, material, 
services, or site. Any change order issued in accordance with this paragraph shall be subject to 
the provisions of the Changes clause of this contract. 
 
(q) Subcontracts. The Contractor shall incorporate the substance of this clause, including this 
paragraph (q), in all subcontracts that require subcontractor personnel to perform outside the 
United States- 
 

(1) In a designated operational area during- 
 

(i) Contingency operations; 
 
(ii) Humanitarian or peacekeeping operations; or 
 
(iii) Other military operations; or military exercises, when designated by the 
Combatant Commander; or 

 
(2) When supporting a diplomatic or consular mission- 

 
(i) That has been designated by the Department of State as a danger pay post (see 
https://aoprals.state.gov/); or 
 
(ii) That the Contracting Officer has indicated is subject to this clause. 

 
(End of clause) 

 
52.225-20 [Reserved (OCT 2025) (DEVIATION 26-09)] (effective November 3, 2025) 
  
52.225-21 [Reserved (OCT 2025) (DEVIATION 26-09)] (effective November 3, 2025) 
 
52.225-22 [Reserved (OCT 2025) (DEVIATION 26-09)] (effective November 3, 2025) 
 
52.225-23 [Reserved (OCT 2025) (DEVIATION 26-09)] (effective November 3, 2025) 
 
52.225-24 [Reserved (OCT 2025) (DEVIATION 26-09)] (effective November 3, 2025) 
 
52.225-25 [Reserved (OCT 2025) (DEVIATION 26-09)] (effective November 3, 2025) 
  
52.225-26 Contractors Performing Private Security Functions Outside the United States. 
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As prescribed in 25.702-6 insert the following clause: 
 
Contractors Performing Private Security Functions Outside The United States (Oct 2016) 

 
(a) Definitions. As used in this clause- 
 
Area of combat operations means an area of operations designated as such by the Secretary of 
Defense when enhanced coordination of contractors performing private security functions 
working for Government agencies is required 
 
Full cooperation– 
 

(1) Means disclosure to the Government of the information sufficient to identify the 
nature and extent of the incident and the individuals responsible for the conduct. It 
includes providing timely and complete responses to Government auditors' and 
investigators' requests for documents and access to employees with information; 
 
(2) Does not foreclose any Contractor rights arising in law, the FAR, or the terms of the 
contract. It does not require– 

 
(i) The Contractor to waive its attorney-client privilege or the protections afforded 
by the attorney work product doctrine; or 
 
(ii) Any officer, director, owner, or employee of the Contractor, including a sole 
proprietor, to waive his or her attorney-client privilege or Fifth Amendment 
rights; and 

 
(3) Does not restrict the Contractor from– 

 
(i) Conducting an internal investigation; or 
 
(ii) Defending a proceeding or dispute arising under the contract or related to a 
potential or disclosed violation. 

 
Other significant military operations means activities, other than combat operations, as part of a 
contingency operation outside the United States that is carried out by United States Armed 
Forces in an uncontrolled or unpredictable high-threat environment where personnel performing 
security functions may be called upon to use deadly force. 
 
Private security functions means activities engaged in by a Contractor, as follows: 
 

(1) Guarding of personnel, facilities, designated sites, or property of a Federal agency, the 
Contractor or subcontractor, or a third party. 
 
(2) Any other activity for which personnel are required to carry weapons in the 
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performance of their duties in accordance with the terms of this contract. 
(b) Applicability. If this contract is performed both in a designated area and in an area that is not 
designated, the clause only applies to performance in the following designated areas- 
 

(1) Combat operations, as designated by the Secretary of Defense; or 
 
(2) Other significant military operations, as designated by the Secretary of Defense, and 
only upon agreement of the Secretary of Defense and the Secretary of State. 

 
(c) Requirements. The Contractor is required to- 
 

(1) Ensure that all employees of the Contractor who are responsible for performing 
private security functions under this contract comply with 32 CFR part 159, and with any 
orders, directives, and instructions to Contractors performing private security functions 
that are identified in the contract for-- 

 
(i) Registering, processing, accounting for, managing, overseeing, and keeping 
appropriate records of personnel performing private security functions; 
 
(ii) Authorizing and accounting for weapons to be carried by or available to be 
used by personnel performing private security functions; 
 
(iii) Registering and identifying armored vehicles, helicopters, and other military 
vehicles operated by Contractors performing private security functions; and 
 
(iv) Reporting incidents in which- 

 
(A) A weapon is discharged by personnel performing private security 
functions; 
 
(B) Personnel performing private security functions are attacked, killed, or 
injured; 
 
(C) Persons are killed or injured or property is destroyed as a result of 
conduct by Contractor personnel; 
 
(D) A weapon is discharged against personnel performing private security 
functions or personnel performing such functions believe a weapon was so 
discharged; or 
 
(E) Active, non-lethal countermeasures (other than the discharge of a 
weapon) are employed by personnel performing private security functions 
in response to a perceived immediate threat; 

 
(2) Ensure that the Contractor and all employees of the Contractor who are responsible 



FAR Class Deviation 26-09 for FAR Part 25 in Support of Executive Order on Restoring Common Sense 
to Federal Procurement, Attachment 1:  FAR Part 25 Solicitation Provisions and Contract Clauses 
Revisions 
 

FAR Class Deviation 26-09 
Page 48 of 50  

for performing private security functions under this contract are briefed on and 
understand their obligation to comply with- 

 
(i) Qualification, training, screening (including, if applicable, thorough 
background checks), and security requirements established by 32 CFR part 159, 
Private Security Contractors Operating in Contingency Operations; 
 
(ii) Applicable laws and regulations of the United States and the host country and 
applicable treaties and international agreements regarding performance of private 
security functions; 
 
(iii) Orders, directives, and instructions issued by the applicable commander of a 
combatant command or relevant Chief of Mission relating to weapons, equipment, 
force protection, security, health, safety, or relations and interaction with locals; 
and 
 
(iv) Rules on the use of force issued by the applicable commander of a combatant 
command or relevant Chief of Mission for personnel performing private security 
functions; and 

 
(3) Provide full cooperation with any Government-authorized investigation of incidents 
reported pursuant to paragraph (c)(1)(iv) of this clause and incidents of alleged 
misconduct by personnel performing private security functions under this contract by 
providing- 

 
(i) Access to employees performing private security functions; and 
 
(ii) Relevant information in the possession of the Contractor regarding the incident 
concerned. 

 
(d) Remedies. In addition to other remedies available to the Government- 
 

(1) The Contracting Officer may direct the Contractor, at its own expense, to remove and 
replace any Contractor or subcontractor personnel performing private security functions 
who fail to comply with or violate applicable requirements of this clause or 32 CFR part 
159. Such action may be taken at the Government's discretion without prejudice to its 
rights under any other provision of this contract. 
 
(2) The Contractor’s failure to comply with the requirements of this clause will be 
included in appropriate databases of past performance and considered in any 
responsibility determination or evaluation of past performance; and 
 
(3) If this is an award-fee contract, the Contractor's failure to comply with the 
requirements of this clause shall be considered in the evaluation of the Contractor's 
performance during the relevant evaluation period, and the Contracting Officer may treat 
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such failure to comply as a basis for reducing or denying award fees for such period or 
for recovering all or part of award fees previously paid for such period. 

 
(e) Rule of construction. The duty of the Contractor to comply with the requirements of this 
clause shall not be reduced or diminished by the failure of a higher- or lower-tier Contractor or 
subcontractor to comply with the clause requirements or by a failure of the contracting activity to 
provide required oversight. 
 
(f) Subcontracts. The Contractor shall include the substance of this clause, including this 
paragraph (f), in all subcontracts that will be performed outside the United States in areas of- 
 

(1) Combat operations, as designated by the Secretary of Defense; or 
 
(2) Other significant military operations, upon agreement of the Secretaries of Defense 
and State that the clause applies in that area. 

 
(End of clause) 
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