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27.000 Scope of part.
This part prescribes policies, procedures, and contract
clauses pertaining to patents and directs agencies to develo
coverage for Rights in Data and Copyrights.

Subpart 27.1—General

27.101 Applicability.

The policies, procedures, and clauses prescribed by this
Part 27 are applicable to all agencies. Agencies are autho
rized to adopt alternate policies, procedures, and clauses
but only to the extent determined necessary to meet the spe
cific requirements of laws, executive orders, treaties, or
international agreements. Any agency action adopting such
alternate policies, procedures, and clauses shall be covere
in published agency regulations.

27.102 [Reserved]
27.103 Policy.

The policies pertaining to patents, data, and copyrights
are set forth in this Part 27 and the related clauses in Part 52

27-1



27.104 FEDERAL ACQUISITION REGULATION

27.104 General guidance. facture or use of the invention by or for the United States by
(a) The Government encourages the maximum practicala contractor (including a subcontractor at any tier) can be
commercial use of inventions made while performing maintained only against the Government in the U.S. Claims
Government contracts. Court and not against the contractor or subcontractor (28
(b) Generally, the Government will not refuse to award a U.S.C. 1498). To ensure that work by a contractor or sub-
contract on the grounds that the prospective contractor mayontractor under a Government contract may not be
infringe a patent. enjoined by reason of patent infringement, the Government
(c) Generally, the Government encourages the use ofshall give authorization and consent in accordance with this
inventions in performing contracts and, by appropriate con-regulation. The liability of the Government for damages in
tract clauses, authorizes and consents to such use, eveghy such suit against it may, however, ultimately be borne
though the inventions may be covered by U.S. patents andyy the contractor or subcontractor in accordance with the
indemnification against infringement may be appropriate. terms of any patent indemnity clause also included in the
(d) Generally, the Government should be indemnified contract, and an authorization and consent clause does not
against infringement of U.S. patents resulting from per- getract from any patent indemnification commitment by the
forming contracts when the supplies or services acquiredcontractor or subcontractor. Therefore, both a patent indem-

under the contracts normally are or have been sold oryjty clause and an authorization and consent clause may be
offered for sale by any supplier to the public in the com- i, juded in the same contract.

mergial open mar!(et or are the Same as such supplies or (b) The contracting officer shall not include in any solic-
services with relatively minor _modlflcatpns. . itation or contract—

€) T.h.e Govgmment acquires gupphes or Services on a (1) Any clause whereby the Government expressly
tcon:ptertltltveﬂl])assf:(n ?ccc()jr.dantc%w;th Pa(rjt i ﬁut it Ids impor- agrees to indemnify the contractor against liability for
an a e efforts directed toward full and open patent infringement; or

competition not improperly demand or use data relating to (2) Any authorization and consent clause when both

private developments. . . )
. . . complete performance and delivery are outside the United
() The Government honors the rights in data resulting piete p . ya
States, its possessions, and Puerto Rico.

from private developments and limits its demands for such
rights to those essential for Government purposes.

(g) The Government honors rights in patents, data, and
copyrights, and complies with the stipulations of law in
using or acquiring such rights.

(h) Generally, the Government requires that contractors
obtain permission from copyright owners before including
privately-owned copyrighted works in data required to be
delivered under Government contracts.

27.201-2 Clauses on authorization and consent.

(&) The contracting officer shall insert the clause at
52.227-1, Authorization and Consent, in solicitations and
contracts (including those for construction; architect-engi-
neer services; dismantling, demolition, or removal of
improvements; and honcommon carrier communication ser-
vices), except when using simplified acquisition procedures
or both complete performance and delivery are outside the

Subpart 27.2—Patents United States, its possessions, and Puerto Rico. Although
the clause is not required when simplified acquisition pro-
27.200 Scope of subpart. cedures are used, it may be used with them.

This subpart prescribes policy with respect to— (b) The contracting officer shall insert the clause with its
(a) Patent infringement liability resulting from work per- Alternate Iin all R&D solicitations and contracts (including
formed by or for the Government; those for construction and architect-engineer services call-
(b) Royalties payable in connection with performing ing exclusively for R&D work or exclusively for
Government contracts; and experimental work), unless both complete performance and

(c) Security requirements covering patent applications delivery are outside the United States, its possessions, and

containing classified subject matter filed by contractors. ~ Puerto Rico. When a proposed contract involves both R&D
work and supplies or services, and the R&D work is the pri-

27.201 Authorization and consent. mary purpose of the contract, the contracting officer shall
use this alternate. In all other proposed contracts involving
27.201-1 General. both R&D work and supplies or services, the contracting

(a) In those cases where the Government has authorizedfficer shall use the basic clause. Also, when a proposed
or consented to the manufacture or use of an inventioncontract involves either R&D or supplies and materials, in
described in and covered by a patent of the United Statesaddition to construction or architect-engineer work, the con-
any suit for infringement of the patent based on the manu-tracting officer shall use the basic clause.
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PART 27—PATENTS, DATA, AND COPYRIGHTS 27.203-2

(c) If the solicitation or contract is for communication (2) When the contract is for supplies or services (or
services with a common carrier and the services are unregsuch items with relatively minor modifications) that clearly
ulated and not priced by a tariff schedule set by a regulatoryare not or have not been sold or offered for sale by any sup-
body, the contracting officer shall use the clause with its plier to the public in the commercial open market. However,

Alternate II. a patent indemnity clause may be included in (i) sealed bid
contracts to obtain an indemnity regarding specific compo-
27.202 Notice and assistance. nents, spare parts, or services so sold or offered for sale (se
27.203-2(b) below), and (ii) contracts to be awarded (either
27.202-1 General. by sealed bidding or negotiation) if a patent owner contends

The contractor is required to notify the contracting offi- that the acquisition would result in patent infringement and
cer of all claims of infringement that come to the the prospective contractor, after responding to a solicitation
contractor’s attention in connection with performing a that did not contain an indemnity clause, is willing to
Government contract. The contractor is also required, whenindemnify the Government against such infringement
requested, to assist the Government with any evidence anéither—

information in its possession in connection with any suit (A) Without increase in price on the basis that
against the Government, or any claims against thethe patent is invalid or not infringed, or
Government made before suit has been instituted, on (B) For other good reasons.
account of any alleged patent or copyright infringement (3) When both performance and delivery are to be

arising out of or resulting from the contract performance. outside the United States, its possessions, and Puerto Ricc
unless the contract indicates that the supplies or other deliv-

27.202-2 Clause on notice and assistance. erables are ultimately to be shipped into one of those areas

The contracting officer shall insert the clause at 52.227- (4) When the contract is awarded using simplified

2, Notice and Assistance Regarding Patent and Copyrightacquisition procedures.

Infringement, in supply, service, or research and develop- (5) When the contract is solely for architect-engineer

ment solicitations and contracts (including construction and work (see Part 36).

architect-engineer contracts) which anticipate a contract

value above the simplified acquisition threshold, except 27.203-2 Clauses for sealed bid contracts (excluding

when complete performance and delivery are outside the construction).

United States, its possessions, and Puerto Rico, unless the (a) Except when prohibited by 27.203-1(b) above, the

contracts indicate that the supplies or other deliverables areontracting officer shall insert the clause at 52.227-3, Patent

ultimately to be shipped into one of those areas. Indemnity, in sealed bid contracts for supplies or services
(excluding construction and dismantling, demolition, and

27.203 Patent indemnification of Government by  removal of improvements), if the contracting officer deter-

contractor. mines that the supplies or services (or such items with
relatively minor modifications) normally are or have been
27.203-1 General. sold or offered for sale by any supplier to the public in the

(a) To the extent set forth in this section, the Governmentcommercial open market. Also, the clause may be included
requires reimbursement for liability for patent infringement as authorized in 27.203-1(b)(2)(i).
arising out of or resulting from performing construction (b) In solicitations and contracts (excluding those for
contracts or contracts for supplies or services that normallyconstruction) that call in part for specific components, spare
are or have been sold or offered for sale by any supplier toparts, or services (or such items with relatively minor mod-
the public in the commercial open market or that are theifications) that normally are or have been sold or offered for
same as such supplies or services with relatively minorsale by any supplier to the public in the commercial open
modifications. Appropriate clauses for indemnification of market, the contracting officer may use the clause with its
the Government are prescribed in the following subsections.Alternate | or I, as appropriate. The choice between
(b) A patent indemnity clause shall not be used in the fol- Alternate | (identification of excluded items) and Alternate
lowing situations: Il (identification of included items) should be based upon
(1) When the clause at 52.227-1, Authorization and simplicity, Government administrative convenience and
Consent, with its Alternate |, is included in the contract, ease of identification of the items.
except that in contracts calling also for supplies of the kind  (c) In solicitations and contracts for communication ser-
described in paragraph (a) above, a patent indemnity clause@ices and facilities where performance is by a common
may be used solely with respect to such supplies. carrier, and the services are unregulated and are not pricel
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27.203-3 FEDERAL ACQUISITION REGULATION
by a tariff schedule set by a regulatory body, use the basi27.203-5 Clause for construction contracts and for
clause with its Alternate IlI. dismantling, demolition, and removal of
improvements contracts.
27.203-3 Negotiated contracts (excluding Except as prohibited by 27.203-1(b), the contracting offi-
construction). cer shall insert the clause at 52.227-4, Patent

d Indemnity—Construction Contracts, in solicitations and

A patent indemnity clause is not required in negotiate ¢ i h fixed-orice for di
contracts, (except construction contracts covered at 27.20390ntra_cts or co_n_structlon or that are fixed-price for dis-
mantling, demolition, or removal of improvements. If it is

5), but may be used as discussed in 27.203-4 below. A ; . . S
. . , i , i determined that the construction will necessarily involve the
decision to omit a patent indemnity clause in a negotiated

’ ) ) R ) use of structures, products, materials, equipment, processes,
fixed-price contract described in this subsection should beqr methods that are nonstandard, noncommercial, or special
based on a price consideration to the Government for forgothe contracting officer may expressly exclude them from the
ing the indemnification rights normally received by patent indemnification by using the basic clause with its
commercial purchasers of the same supplies or services. Alternate I.

27.203-4 Clauses for negotiated contracts (excluding 27.203-6 Clause for Government waiver of indemnity.

construction). If, in the Government’s interest, it is appropriate to
(a) The contracting officer may insert the clause at €xemptone or more specific United States patents from the

52.227-3, Patent Indemnity— patent indemnity clause, the contracting officer shall obtain
(1) As authorized in 27.203-1(b)(2)(ii); and written approval from the agency head or designee and shall

insert the clause at 52.227-5, Waiver of Indemnity, in solic-

. 2) .E.xcelpt as prohlblted by 27.203-1(b), in solicita- itations and contracts in addition to the appropriate patent
tions anticipating negotiated contracts (and such contracts}ndemnity clause. The contracting officer shall document

for supplies or services (excluding construction and dis- e contract file with a copy of the written approval
mantling, demolition, and removal of improvements), if the

contracting officer determines that the supplies or servicesp7.204 Reporting of royalties—anticipated or paid.

(or such items with relatively minor modifications) nor-

mally are or have been sold or offered for sale by any27.204-1 General.

supplier to the public in the commercial open market.  (a)(1) To determine whether royalties anticipated or actu-
Ordinarily, the contracting officer, in consultation with the ally paid under Government contracts are excessive,
prospective contractor, should be able to determine whethe#MProper, or inconsistent with any Government rights in
the supplies or services being purchased normally are ofP@rticular inventions, patents, or patent applications, con-
have been sold or offered for sale by any supplier to thetractlng officers shall require prospective contractors to

o . . furnish certain royalty information and shall require con-
public in the commercial open market. (For negotiated con- : . .
i tractors to furnish certain royalty reports. Contracting
struction contracts, see 27.203-5.)

e ] officers shall take appropriate action to reduce or eliminate
(b) In solicitations and contracts that call in part for spe- oycessive or improper royalties.

cific components, spare parts, or services (or such items (2) Royalty information shall not be required (except
with relatively minor modifications) that normally are or for information under 27.204-3) in sealed bid contracts
have been sold or offered for sale by any supplier to theunless the need for such information is approved at a level
public in the commercial open market, the contracting offi- above that of the contracting officer as being necessary for
cer may use the clause with its Alternate | or I, as proper protection of the Government's interests.
appropriate. The choice between Alternate | (identification () Any solicitation that may result in a negotiated con-
of excluded items) and Alternate Il (identification of tract for V\_/h_ich royal_ty infor_mation is desired or for which_
included items) should be based upon simplicity, cost or pricing data is obtained (see 15.403) should contain

Government administrative convenience, and the ease of’i provision requesting information relating to any proposed
identification of the items ' charge for royalties. If the response to a solicitation

o o includes a charge for royalties, the contracting officer shall,

(c) In solicitations and contracts for communication Ser- pefore award of the contract, forward the information relat-
vices and facilities where performance is by a ComMMON jng to the proposed payments of royalties to the office
carrier, and the services are unregulated and are not priceflaving cognizance of patent matters for the contracting
by a tariff schedule set by a regulatory body, the clause shalbctivity concerned. The cognizant office shall promptly
be used with its Alternate Ill. advise the contracting officer of appropriate action. Before
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PART 27—PATENTS, DATA, AND COPYRIGHTS 27.206-1

award, the contracting officer shall take action to protect thethe provision at 52.227-7, Patents—Notice of Government
Government’s interest with respect to such royalties, giving Licensee.

due regard to all pertinent factors relating to the proposed

contract and the advice of the cognizant office. 27.205 Adjustment of royalties.

(c) The contracting officer, when considering the  (a) If at any time the contracting officer has reason to
approval of a subcontract, shall require and obtain the samgelieve that any royalties paid, or to be paid, under an exist-
royalty information and take the same action with respect t0ing or prospective contract or subcontract are inconsistent
su_ch subcontracts in relation to royalties as reqwred_forwith Government rights, excessive, or otherwise improper,
prime contracts under paragraph (b) of this subsection.ihe facts shall be promptly reported to the office having
However, consent need not be withheld pending receipt ofognizance of patent matters for the contracting activity
advice in reg?rd to such royalties from the office having ¢ erned. The cognizant office shall review the royalties
cognizance o pateqt mattgrs. thus reported and such royalties as are reported undel

(d) The contracting officer shall forward the royalty . . _
. . . .7 27.204 and 27.206 and, in accordance with agency proce
information and/or royalty reports received to the office : : .

dures, shall either recommend appropriate action to the

having cognizance of patent matters for the contracting tracti i if authorized. shall tak it
activity concerned for advice as to appropriate action. Z?:tr']orr?c INg officer or, 1T authorized, shall take appropriate
ion.

27.204-2  Solicitation provision for  royalty (b) In coordination with the cognizant office, the con-
information. tracting officer shall promptly act to protect the Government
The contracting officer shall insert a solicitation provision @dainst payment of royalties on supplies or services—

substantially as shown in 52.227-6, Royalty Information, in (1) With respect to which the Government has a roy-

any solicitation that may result in a negotiated contract for alty-free license;

which royalty information is desired or for which cost or (2) At a rate in excess of the rate at which the

pricing data is obtained under 15.403. If the solicitation is for Government is licensed; or

communication services and facilities by a common carrier, (3) When the royalties in whole or in part otherwise

use the provision with its Alternate |. constitute an improper charge.

(c) In appropriate cases, the contracting officer in coor-

27.204-3 Patents—notice of Government as a licensee. dination with the cognizant office shall obtain a refund
(@) When the Government is obligated to pay a royalty pursuant to any refund of royalties clause in the contract

on a patent because of a license agreement between th@ee 27.206) or negotiate for a reduction of royalties.

Government and a patent owner and the contracting officer (d) For guidance in evaluating information furnished

knows (or has reason to believe) that the licensed patent Wi”pursuant to 27.204 and 27.205(a) above, see 31.205-37 an

be applicable to a prospective contract, the Governmentsy 31734 See also 31.109 regarding advance understanc
should furmsh mformatlo_n relating t0 the royalty to ings on particular cost items, including royalties.
prospective offerors since it serves the interest of both the

Government and the offerors. In such situations, the CON-52 506 Refund of royalties.
tracting officer should include in the solicitation a notice of
the license, the number of the patent, and the royalty rat(227_206_1 General.
recited in the license.

(b) When the Government is obligated to pay such a roy-
alty, the solicitation should also require offerors to furnish
information indicating whether or not each offeror is a

When a fixed-price contract is negotiated under circum-
stances that make it questionable whether or not substantia
amounts of royalties will have to be paid by the contractor

licensee under the patent or the patent owner. This informa0r @ subcontractor, such royalties may be included in the tar-

tion is necessary so that the Government may either— get or contract price, provided the contract specifies that the
(1) Evaluate an offeror’s price by adding an amount Government will be reimbursed the amount of such royal-

equal to the royalty; or ties if they are not paid. Such circumstances might include,
(2) Negotiate a price reduction with an offeror- for example, either a pending Government anti-trust action
licensee when the offeror is licensed under the same paterfl pProspective litigation on the validity of a patent or patents
at a lower royalty rate. or on the enforceability of an agreement (upon which the
(c) If the Government is obligated to pay a royalty on a contractor or subcontractor bases the asserted obligation) tc
patent involved in the prospective contract, the contractingpay the royalties to be included in the target or contract
officer shall insert in the solicitation, substantially as shown, price.
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27.206-2 FEDERAL ACQUISITION REGULATION

27.206-2 Clause for refund of royalties. the work or classified subject matter involved in the work
The contracting officer shall insert the clause at reasonably might be expected to result in a patent appli-

52.227-9, Refund of Royalties, in negotiated fixed-price cation containing classified subject matter.

contracts and solicitations contemplating such contracts if

the contracting officer determines that circumstances27.208 Use of patented technology under the North
make it questionable whether or not substantial amounts  American Free Trade Agreement.

of royalties will ha\{e to be paid by the contractor or a sub- (a) The requirements of this section apply to the use of
contractor at any tier. technology covered by a valid patent when the patent holder
is from a country that is a party to the North American Free
Trade Agreement (NAFTA).
27207-1 General. (b) Article 1709(10) of NAFTA generally requires a user
(a) Unauthorized disclosure of classified subject matter, ©F technology covered by a valid patent to make a reason-
whether in patent applications or resulting from the issuance@Pl€ €ffort to obtain authorization prior to use of the
of a patent, may be a violation of 18 U.S.C. 782seq. patented technology. However, NAFTA provides that this
(Espionage and Censorship)’ and related statutes, and md’}equirement for authorization may be waived in situations
be contrary to the interests of national security. of national emergency or other circumstances of extreme
(b) Upon receipt from the contractor of a patent applica- urgency, or public noncommercial use.
tion, not yet filed, that has been submitted by the contractor (c) Section 6 of Executive Order 12889 of December 27,
in compliance with paragraph (a) or (b) of the clause at 1993, waives the requirement to obtain advance authoriza-
52.227-10, Filing of Patent Applications—Classified tion for—
Subject Matter, the contracting officer shall ascertain the (1) An invention used or manufactured by or for the

proper security classification of the patent application. Federal Government, except that the patent owner must be
Upon a determination that the application contains classi-pqyified whenever the agency or its contractor, without mak-
fied subject matter, the cqntractmg officer shall inform th? ing a patent search, knows or has demonstrable reasonable
contractor of any mstrchons deemeq necessary or a.dv's'grounds to know that an invention described in and covered
able relating to transmittal of the application to the United

States Patent Office in accordance with procedures in theby a valid U.S. patent is or will be used or manufactured

National Industrial Security Program Operating Manual. If without a I|cens_e; and ) )
the material is classified “Secret” or higher, the contracting (2) The existence of a national emergency or other cir-
officer shall make every effort to notify the contractor of the cumstances of extreme urgency, except that the patent
determination within 30 days, pursuant to paragraph (a) ofoWner must be notified as soon as it is reasonably practica-
the clause. ble to do so.

(c) In the case of all applications filed under the provi-  (d) Section 6(c) of Executive Order 12889 provides that
sions of this section 27.207, the contracting officer, upon the notice to the patent owner does not constitute an admis-
receiving the application serial number, the filing date, and sion of infringement of a valid privately-owned patent.
the information furnished by the contractor under paragraph (e) When addressing issues regarding compensation for
(d) of the clause at 52.227-10, Filing of Patent the use of patented technology, Government personnel
Applications—Classified Subject Matter, shall promptly should be advised that NAFTA uses the term “adequate
submit that information to personnel having cognizance of remuneration.” Executive Order 12889 equates “remunera-
patent matters in order that the steps necessary to ensure thg 1 1o “reasonable and entire compensation” as used in 28

security of the application may be taken. U.S.C. 1498, the statute which gives jurisdiction to the U.S.

d) Arequest for the approval referred to in paragraph (c : :
of t(hé clat?se at 52 227_28 Filing of Patent Azplic%tiopns(—) Court of Federal Claims to hear patent and copyright cases
' ' d’nvolving infringement by the U.S. Government.

Classified Subject Matter, must be considered and acte D di q ither the techni
upon promptly by the contracting officer to avoid the loss of (0 gpen '”9 gn agency proce .ures, ,e' er the techni-
cal/requiring activity or the contracting officer shall ensure

valuable patent rights of the Government or the contractor. 1 X ) ) .
compliance with the notice requirements of NAFTA Article
27.207-2 Clause for classified contracts. 1709(10). A contract award should not be suspended pend-
The contracting officer shall insert the clause at ing notification to the right holder.
52.227-10, Filing of Patent Applications—Classified  (9) When questions arise regarding the notice require-
Subject Matter, in all classified solicitations and contracts ments or other matters relating to this section, the
and in all solicitations and contracts where the nature ofcontracting officer should consult with legal counsel.

27.207 Classified contracts.
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PART 27—PATENTS, DATA, AND COPYRIGHTS 27.302

27.209 Use of patented technology under the General business contractors and in 13 CFR 121.3-12 for small busi-

Agreement on Tariffs and Trade (GATT). ness subcontractors will be used. See FAR Part 19.)

(a) Article 31 of Annex 1C, Agreement on Trade-Related  “Subject invention,” as used in this subpart, means any
Aspects of Intellectual Property Rights, to GATT (Uruguay invention of the contractor conceived or first actually
Round) addresses situations where the law of a membereduced to practice in the performance of work under a
country allows for use of a patent without authorization Government contract; provided, that in the case of a variety
from the patent holder, including use by the Government. of plant, the date of determination defined in section 41(d)

(b) The contracting officer should consult with legal of the Plant Variety Protection Act, 7 U.S.C. 2401(d), must

counsel regarding questions under this section. also occur during the period of contract performance.
Subpart 27.3—Patent Rights under 27.302 Policy.
Government Contracts (a) Introduction.The policy of this section is based on
Chapter 18 of title 35, U.S.C. (Pub. L. 95-517, Pub. L. 98-
27.300 Scope of subpart. 620, 37 CFR Part 401), the Presidential Memorandum on

This subpart prescribes policies, procedures, and con-Government Patent Policy to the Heads of Executive
tract clauses with respect to inventions made in the Departments and Agencies dated February 18, 1983, anc
performance of work under a Government contract or sub-Executive Order 12591, which provides that, to the extent
contract thereunder if a purpose of the contract or permitted by law, the head of each Executive Department
subcontract is the conduct of experimental, developmental,and agency shall promote the commercialization, in accord
or research work, except to the extent statutory require-with the Presidential Memorandum, of patentable results of
ments necessitate different agency policies, procedures, antederally funded research by granting to all contractors,
clauses as specified in agency supplemental regulations. regardless of size, the title to patents made in whole or in

part with Federal funds, in exchange for royalty-free use by
27.301 Definitions. or on behalf of the Government. The objectives of this pol-

“Invention,” as used in this subpart, means any invention icy are to use the patent system to promote the utilization of
or discovery that is or may be patentable or otherwise pro-inventions arising from federally supported research or
tectable under title 35 of the U.S. Code or any novel variety development; to encourage maximum participation of
of plant that is or may be protectable under the Plant Varietyindustry in federally supported research and development
Protection Act (7 U.S.C. 232&t seq). efforts; to ensure that these inventions are used in a manne

“Made,” as used in this subpart, when used in relation toto promote free competition and enterprise; to promote the
any invention, means the conception or first actual reduc-commercialization and public availability of the inventions
tion to practice of such invention. made in the United States by United States industry and

“Nonprofit organization,” as used in this subpart, means labor; to ensure that the Government obtains sufficient
a university or other institution of higher education or an rights in federally supported inventions to meet the needs of
organization of the type described in section 501(c)(3) of the Government and protect the public against nonuse or
the Internal Revenue Code of 1954 (26 U.S.C. 501(c)) andunreasonable use of inventions; and, to minimize the costs
exempt from taxation under section 501(a) of the Internal of administering policies in this area.

Revenue Code (26 U.S.C. 501(a)), or any nonprofit scien- (b) Contractor right to elect title Under the policy set
tific or educational organization qualified under a State forth in paragraph (a) of this section, each contractor may,
nonprofit organization statute. after disclosure to the Government as required by the paten

“Practical application,” as used in this subpart, means torights clause included in the contract, elect to retain title to
manufacture, in the case of a composition or product; toany invention made in the performance of work under the
practice, in the case of a process or method; or to operate, icontract. To the extent an agency's statutory requirements
the case of a machine or system; and, in each case, underecessitate a different policy, or different procedures and/or
such conditions as to establish that the invention is beingcontract clauses to effectuate the policy set forth in para-
utilized and that its benefits are, to the extent permitted bygraph (a) of this section, such policy, procedures, and
law or Government regulations, available to the public on clauses shall be contained in or expressly referred to in that
reasonable terms. agency's supplement to this subpart. In addition, a contraci

“Small business firm,” as used in this subpart, means amay provide otherwise—
small business concern as defined at 15 U.S.C. 632 and (1) When the contractor is not located in the United
implementing regulations of the Administrator of the Small States or does not have a place of business located in th
Business Administration. (For the purpose of this definition, United States or is subject to the control of a foreign-gov-
the size standard contained in 13 CFR 121.3-8 for smallernment (see 27.303(c));
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(2) In exceptional circumstances when it is deter- zation pursuant to existing treaties or agreements identified
mined by the agency that restriction or elimination of the in the contract, or to otherwise effectuate such treaties or
right to retain title in any subject invention will better pro- agreements. In the case of long term contracts, the contract
mote the policy and objectives of Chapter 18 of title 35, may also provide (see Alternate Il) such rights with respect
U.S.C. and the Presidential Memorandum; to treaties or agreements to be entered into by the

(3) When it is determined by a Government authority Government after the award of the contract.
which is authorized by statute or Executive Order to con- (d) Government right to receive title (1) The
duct foreign intelligence or counterintelligence activities Government has the right to receive title to any invention if
that the restriction or elimination of the right to retain title the contract so provides pursuant to a determination made in
to any subject invention is necessary to protect the securityaccordance with subparagraph (b)(1), (2), (3), or (4) of this
of such activities; or section. In addition, to the extent provided in the patent

(4) When the contract includes the operation of a rights clause, the Government has the right to receive title to
Government-owned, contractor-operated facility of the an invention—

Department of Energy primarily dedicated to the (i) If the contractor has not disclosed the invention
Department's naval nuclear propulsion or weapons relatedwithin the time specified in the clause;
programs and all funding agreement limitations under 35 (ii) In any country where the contractor does not

U.S.C. 202(a)(iv) for agreements with small business firms elect to retain rights or fails to elect to retain rights to the

and nonprofit organizations are limited to inventions occur- invention within the time specified in the clause;

ring under the above two programs. (iii) In any country where the contractor has not
filed a patent application within the time specified in the

In the case of small business firms and nonprofit organiza-clause;

tions, when an agency justifies and exercises the exception (iv) In any country where the contractor decides

at subparagraph (b)(2) of this section on the basis ofnot to continue prosecution of a patent application, pay

national security, the contract shall provide the contractor maintenance fees, or defend in a reexamination or opposi-

with the right to elect ownership to any invention made tion proceeding on the patent; and/or

under such contract as provided by the clause at 52.227-11, (v) In any country where the contractor no longer
Patent Rights—Retention by the Contractor (Short Form), if desires to retain title.
the invention is not classified by the agency within 6 months (2) For the purposes of this paragraph, election or fil-

of the date it is reported to the agency, or within the sameing in a European Patent Office Region or under the Patent
time period the Department of Energy (DOE) does not, asCooperation Treaty constitutes election or filing in any
authorized by regulation, law or Executive order or imple- country covered therein to meet the times specified in the
menting regulations thereto, prohibit unauthorized clause, provided that the Government has the right to
dissemination of the invention. Contracts in support of receive title in those countries not subsequently designated
DOE's naval nuclear propulsion program are exemptedby the contractor.
from this paragraph. When a contract involves a series of (e) Utilization reports The Government shall have the
separate task orders, an agency may apply the exceptions aight to require periodic reporting on the utilization or
subparagraph (b)(2) or (3) of this section to individual task efforts at obtaining utilization that are being made by the
orders, and it may structure the contract so that modifiedcontractor or its licensees or assignees. Such reporting by
patent rights clauses will apply to the task order even thoughsmall business firms and nonprofit organizations may be
the clause at 52.227-11 is applicable to the remainder of theequired in accordance with instructions as may be issued
work. In those instances when the Government has the righby the Department of Commerce. Agencies should protect
to acquire title at the time of contracting, the contractor may, the confidentiality of utilization reports which are marked
nevertheless, request greater rights to an identified inven-with restrictions to the extent permitted by 35 U.S.C. 205 or
tion (see 27.304-1(a)). The right of the contractor to retain other applicable laws and 37 CFR Part 401. Agencies shall
title shall, in any event, be subject to the provisions of para-not disclose such utilization reports to persons outside the
graphs (c) through (g) of this section. Government without permission of the contractor.
(c) Government licenseThe Government shall have at Contractors will continue to provide confidential markings
least a nonexclusive, nontransferable, irrevocable, paid-upto help prevent inadvertent release outside the agency.
license to practice, or have practiced for or on behalf of the (f) March-in rights (1) With respect to any subject
United States, any subject invention throughout the world; invention in which a contractor has acquired title, contracts
and may, if provided in the contract (see Alternate | of the provide that the agency shall have the right (unless provided
applicable patent rights clause), have additional rights tootherwise in accordance with 27.304-1(f)) to require the
sublicense any foreign government or international organi-contractor, an assignee, or exclusive licensee of a subject
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invention to grant a nonexclusive, partially exclusive, or tion to the market. Subparagraph (k)(4) of the clause is not
exclusive license in any field of use to a responsible appli-intended, for example, to prevent nonprofit organizations
cant or applicants, upon terms that are reasonable under thigom providing larger firms with a right of first refusal or
circumstances, and if the contractor, assignee, or exclusiveother options in inventions that relate to research being sup-
licensee refuses such request, to grant such a license itselfjorted under long-term or other arrangements with larger
if the agency determines that such action is necessary— companies. Under such circumstances, it would not be rea-
(i) Because the contractor or assignee has notsonable to seek and to give a preference to small busines
taken, or is not expected to take within a reasonable time Jicensees.
effective steps to achieve practical application of the subject (2) Small business firms that believe a nonprofit
invention in such field of use; organization is not meeting its obligations under the clause
(i) To alleviate health or safety needs which are may report their concerns to the Secretary of Commerce. Ta
not reasonably satisfied by the contractor, assignee, or theithe extent deemed appropriate, the Secretary of Commerce
licensees; will undertake informal investigation of the concern, and, if
(iii) To meet requirements for public use specified appropriate, enter into discussions or negotiations with the
by Federal regulations and such requirements are not reanonprofit organization to the end of improving its efforts in
sonably satisfied by the contractor, assignee, or licensees; omeeting its obligations under the clause. However, in no
(iv) Because the agreement required by paragraphevent will the Secretary of Commerce intervene in ongoing
(9) below has neither been obtained nor waived, or becaus@egotiations or contractor decisions concerning the licens-
a licensee of the exclusive right to use or sell any subjecting of a specific subject invention. All the above
invention in the United States is in breach of its agreementinvestigations, discussions, and negotiations of the
obtained pursuant to paragraph (g) below. Secretary of Commerce will be in coordination with other
(2) This right of the agency shall be exercised only interested agencies, including the Small Business
after the contractor has been provided a reasonable time té&\dministration; and in the case of a contract for the opera-
present facts and show cause why the proposed agenction of a Government-owned, contractor-operated research
action should not be taken, and afforded an opportunity toor production facility, the Secretary of Commerce will coor-
take appropriate action if the contractor wishes to dispute ordinate with the agency responsible for the facility prior to
appeal the proposed action, in accordance with 27.304-1(g)any discussions or negotiations with the contractor.

(g) Preference for United States industryJnless pro- (i) Minimum rights to contractor (1) When the
vided otherwise in accordance with 27.304-1(f), contracts Government acquires title to a subject invention, the con-
provide that no contractor which receives title to any subjecttractor is normally granted a revocable, nonexclusive,
invention and no assignee of any such contractor shall grantoyalty-free license to that invention throughout the world.
to any person the exclusive right to use or sell any subjectThe contractor’s license extends to its domestic subsidiaries
invention in the United States unless such person agrees thatnd affiliates, if any, within the corporate structure of which
any products embodying the subject invention or producedthe contractor is a part and includes the right to grant subli-
through the use of the subject invention will be manufac- censes of the same scope to the extent the contractor wa
tured substantially in the United States. However, in legally obligated to do so at the time the contract was
individual cases, the requirement for such an agreementawarded. The license is transferable only with the approval
may be waived by the agency upon a showing by the con-of the contracting officer except when transferred to the suc-
tractor or assignee that reasonable but unsuccessful effortsessor of that part of the contractor’s business to which the
have been made to grant licenses on similar terms to poteninvention pertains.
tial licensees that would be likely to manufacture substan- (2) The contractor’s domestic license may be revoked
tially in the United States or that under the circumstancesor modified to the extent necessary to achieve expeditious
domestic manufacture is not commercially feasible. practical application of the subject invention pursuant to an

(h) Small business preferenc€l) Nonprofit organiza-  application for an exclusive license submitted in accordance
tion contractors are expected to use efforts that arewith the applicable provisions in the Federal Property
reasonable under the circumstances to attract small businedglanagement Regulations and agency licensing regulations.
licensees. They are also expected to give small busines3his license will not be revoked in that field of use or the
firms that meet the standard outlined in the clause at 52.227geographical areas in which the contractor has achieved
11, Patent Rights—Retention by the Contractor (Short practical application and continues to make the benefits of
Form), a preference over other applicants for licenses.the invention reasonably accessible to the public. The
What constitutes reasonable efforts to attract small busines$icense in any foreign country may be revoked or modified
licensees will vary with the circumstances and the nature,to the extent the contractor, its licensees, or its domestic
duration, and expense of efforts needed to bring the inven-subsidiaries or affiliates have failed to achieve practical
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application in that country. See the procedures at 27.304- (iv) Furnish the Government an irrevocable power
1(e). to inspect and make copies of the patent application file
()) Confidentiality of inventions The publication of = when a Federal Government employee is a coinventor.
information disclosing an invention by any party before the (3) If the acquisition of patent rights for the benefit of
filing of a patent application may create a bar to a valid a foreign government is required under a treaty or executive
patent. Accordingly, 35 U.S.C. 205 and 37 CFR Part 40 pro-agreement, or if the agency head or a designee determines
vide that Federal agencies are authorized to withhold fromat the time of contracting that it would be in the national
disclosure to the public information disclosing any inven- interest to acquire the right to sublicense foreign govern-
tion in which the Federal Government owns or may own aments or international organizations pursuant to any
right, title, or interest (including a nonexclusive license) for existing or future treaty or agreement, the contracting offi-
a reasonable time in order for a patent application to becer shall use the clause at 52.227-11, with its Alternate I. If
filed. Furthermore, Federal agencies shall not be required toother rights are necessary to effectuate the treaty or agree-
release copies of any document which is part of an applicament, Alternate | may be appropriately modified. In long
tion for patent filed with the United States Patent and term contracts, Alternate Il shall be added if necessary to
Trademark Office or with any foreign patent office. The effectuate treaties or agreements to be entered into.
Presidential Memorandum on Government Patent Policy (4) If the contracting officer includes the clause at
specifies that agencies should protect the confidentiality 0f52.227-11, Patent Rights—Retention by the Contractor
invention disclosures and patent applications required in(Short Form), in a contract with a nonprofit organization for
performance or in consequence of awards to the extent perthe operation of a Government-owned facility, the contract-

mitted by 35 U.S.C. 205 or other applicable laws. ing officer will include Alternate Il in lieu of subparagraph
(k)(3) of the clause.
27.303 Contract clauses. (5) If the contract is for the operation of a

In contracts (and solicitations therefor) for experimental, Government-owned facility, the contracting officer may
developmental, or research work (but see 27.304-3 regardinclude Alternate 1V with the clause at 52.227-11.
ing contracts for construction work or architect-engineer  (b)(1) The contracting officer shall insert the clause at
services), a patent rights clause shall be inserted as follows52.227-12, Patent Rights—Retention by the Contractor
(a)(2) The contracting officer shall insert the clause at (Long Form), if all the following conditions apply:
52.227-11, Patent Rights—Retention by the Contractor (i) The contractor is other than a small business
(Short Form), if all the following conditions apply: firm or nonprofit organization.

(i) The contractor is a small business concern or (i) No alternative clause is used in accordance
nonprofit organization as defined in 27.301 or, except for with paragraph (c) or (d) of this section or 27.304-2.
contracts of the Department of Defense (DOD), the (i) The contracting agency is one of those
Department of Energy (DOE), or the National Aeronautics excepted under subdivision (a)(1)(i) of this section.
and Space Administration (NASA), any other type of con- (2) If the acquisition of patent rights for the benefit of
tractor. a foreign government is required under a treaty or executive

(i) No alternative patent rights clause is used in agreement or if the agency head or a designee determines at
accordance with paragraph (c) or (d) of this section or the time of contracting that it would be in the national inter-
27.304-2. est to acquire the right to sublicense foreign governments or

(2) To the extent the information is not required else- international organizations pursuant to any existing or
where in the contract, and unless otherwise specified byfuture treaty or agreement, the contracting officer shall use
agency supplemental regulations, the contracting officerthe clause at 52.227-12, with its Alternate |. If other rights
may modify 52.227-11(f) to require the contractor to do one are necessary to effectuate the treaty or agreement,
or more of the following: Alternate | may be appropriately modified. In long term

(i) Provide periodic (but not more frequently than contracts, Alternate 1l shall be added if necessary to effec-
annually) listings of all subject inventions required to be tuate treaties or agreements to be entered into.
disclosed during the period covered by the report. (c)(1) The contracting officer shall insert the clause at

(i) Provide a report prior to the closeout of the 52.227-13, Patent Rights—Acquisition by the Government,
contract listing all subject inventions or stating that there if any of the following conditions apply:
were none. (i) No alternative clause is used in accordance

(i) Provide, upon request, the filing date, serial with subparagraphs (c)(2) and (4) or paragraph (d) of this
number and title, a copy of the patent application, and patentection or 27.304-2.
number and issue date for any subject invention in any (i) The work is to be performed outside the
country in which the contractor has applied for patents. United States, its possessions, and Puerto Rico by contrac-
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tors that are not small business firms, nonprofit organiza- (iv) The contract includes the operation of a
tions as defined in 27.301, or domestic firms. For purposesGovernment-owned, contractor-operated facility of the
of this subparagraph, the contracting officer may presumeDepartment of Energy primarily dedicated to that
that a contractor is not a domestic firm unless it is known Department's naval nuclear propulsion or weapons related
that the firm is not foreign owned, controlled, or influenced. programs.
(See 27.304-4(a) regarding subcontracts with U.S. firms.) (2) Before using any of the exceptions under sub-
(2) Pursuant to their statutory requirements, DOE and paragraph (d)(1) of this section in a contract with a small
NASA may specify in their supplemental regulations use of business firm or a nonprofit organization and before using
a modified version of the clause at 52.227-13 in contractsthe exception of subdivision (d)(1)(ii) of this section for any
with other than small business concerns or nonprofit orga-contractor, the agency shall prepare a written determination,
nizations. including a statement of facts supporting the determination,
(3) If the acquisition of patent rights for the benefit of that the conditions identified in the exception exist. A sep-
a foreign government is required under a treaty or executivearate statement of facts shall be prepared for each
agreement or if the agency head or a designee determines axceptional circumstances determination, except that in
the time of contracting that it would be in the national inter- appropriate cases a single determination may apply to both
est to acquire the right to sublicense foreign governments ora contract and any subcontracts issued under it, or to any
international organizations pursuant to any existing or contract to which an exception is applicable. In cases when
future treaty or agreement, the contracting officer shall usesubdivision (d)(1)(ii) of this section is used, the determina-
the clause with its Alternate |. If other rights are necessarytion shall also include an analysis justifying the
to effectuate the treaty or agreement, Alternate | may bedetermination. This analysis should address, with speci-
appropriately modified. In long term contracts, Alternate Il ficity, how the alternate provisions will better achieve the
shall be added if necessary to effectuate treaties or agreesbjectives set forth in 35 U.S.C. 200. For contracts with
ments to be entered into. small business firms and nonprofit organizations, a copy of
(4) Section 401 of title 37 of the Code of Federal each determination, statement of facts, and, if applicable,
Regulations provides that in contracts with small businessanalysis shall be promptly provided to the contractor or
firms and nonprofit organizations, when an agency exer- offeror along with a notification of its appeal rights under 35
cises the exceptions at 27.302(b)(2) or (3) it shall use theU.S.C. 202(b)(4) in accordance with 27.304-1(a). In the
clause at 52.227-11, with such modifications as are necesease of small business and nonprofit contractors, except for
sary to address the exceptional circumstances or concerndetermination under subdivision (d)(1)(iii) of this section,
which led to the use of the exception. The greater rightsthe agency shall, within 30 days after award of a contract,
determinations provision of 52.227-13(b)(2) shall be also provide copies of each determination, statement of fact,
included in the modified clause. and analysis to the Secretary of Commerce. These shall bt
(d)(2) If one of the following applies, the contracting sent within 30 days after the award of the contract to which
officer may insert the clause prescribed in paragraph (a) orthey pertain. In the case of contracts with small business
(b) of this section as otherwise applicable, agency supple-concerns, copies will also be sent to the Chief Counsel for
mental regulations may provide another clause and specifyAdvocacy of the Small Business Administration.
its use, or the contracting officer shall insert the clause pre- (e) For those agencies excepted under paragrapt
scribed in paragraph (c) of this section: (a)(1)(i) of this section, only small business firms or non-
(i) The contractor is not located in the United profit organizations qualify for the clause at 52.227-11. If
States or does not have a place of business located in thene of these agencies has reason to question the status of tf
United States or is subject to the control of a foreign gov- prospective contractor, the agency may file a protest in
ernment. accordance with 13 CFR 121.3-5 if small business firm sta-
(i) There are exceptional circumstances and the tus is questioned, or require the prospective contractor to
agency head determines that restriction or elimination of thefurnish evidence of its status as a nonprofit organization.

right to retain title to any subject invention will better pro- () Alternates | and Il to the clauses at 52.227-11,
mote the policy and objectives of Chapter 18 of title 35 of 52.227-12, and 52.227-13, as applicable, may be modified
the United States Code. to make clear that the rights granted to the foreign govern-

(iii) It is determined by a Government authority ment or international organization may be for additional
which is authorized by statute or executive order to conductrights beyond a license or sublicense if so required by the
foreign intelligence or counterintelligence activities that applicable treaty or international agreement. For example,
restriction or elimination of the right to retain any subject in some cases exclusive licenses or even assignment of title
invention is necessary to protect the security of such activi-in the foreign country involved might be required. In addi-
ties. tion, the Alternate may be modified to provide for direct
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licensing by the contractor of the foreign government or (6) Fact-finding should be completed within 45

international organization. working days from the date the agency receives the con-
tractor's written notice.

27.304 Procedures. (7) When fact-finding has been conducted, the head
of the agency or designee shall base his or her decision on

27.304-1 General. the facts found, together with any argument submitted by

(a) Contractor appeals of exceptiangl) In accordance  the contractor, agency officials, or any other information in
with 35 U.S.C. 202(b)(4), a small business firm or nonprofit the administrative record. In cases referred for fact-finding,
organization contractor has the right to an administrative the agency head or designee may reject only those facts that
review of a determination to use one of the exceptions athave been found to be clearly erroneous, but must explicitly
27.303(d)(1)(i)-(iv) if the contractor believes that a determi- state the rejection and indicate the basis for the contrary
nation is either (i) contrary to the policies and objectives of finding. The agency head or designee may hear oral argu-
this subsection or (ii) constitutes an abuse of discretion byments after fact-finding provided that the contractor or
the agency. Subparagraphs (a)(2) through (7) of this subcontractor's attorney or representative is present and given
section specify the procedures to be followed by contractorsan opportunity to make arguments and rebuttal. The deci-
and agencies in such cases. The assertion of such a claision of the agency head or designee shall be in writing and
by the contractor shall not be used as a basis for withhold-f it is unfavorable to the contractor, include an explanation
ing or delaying the award of a contract or for suspending of the basis of the decision. The decision of the agency or
performance under an award. However, pending final reso-designee shall be made within 30 working days after fact-
lution of the claim, the contract may be issued with the finding or, if there was no fact-finding, within 45 working
patent rights provision proposed by the agency; but shoulddays from the date the agency received the contractor's writ-
the final decision be in favor of the contractor, the contract ten notice. In accordance with 35 U.S.C. 203, a small
will be amended accordingly and the amendment madebusiness firm or a nonprofit organization contractor
retroactive to the effective date of the contract. adversely affected by a determination under this section

(2) A contractor may appeal a determination by pro- may, at any time within 60 days after the determination is
viding written notice to the agency within 30 working days issued, file a petition in the United States Claims Court,
from the time it receives a copy of the agency's determina-which shall have jurisdiction to determine the appeal on the
tion, or within such longer time as an agency may specify inrecord and to affirm, reverse, remand, or modify, as appro-
its regulations. The contractor's notice should specifically priate, the determination of the Federal agency.
identify the basis for the appeal. (b) Greater rights determinationsWhenever the con-

(3) The appeal shall be decided by the head of thetract contains the clause at 52.227-13, Patent
agency or designee who is at a level above the person wh&ights—Acquisition by the Government, the contractor (or
made the determination. If the notice raises a genuine disan employee-inventor of the contractor after consultation
pute over the material facts, the head of the agency omwith the contractor) may request greater rights to an identi-
designee shall undertake or refer the matter for fact-finding.fied invention within the period specified in such clause.

(4) Fact-finding shall be conducted in accordance Requests for greater rights may be granted if the agency
with procedures established by the agency. Such procehead or designee determines that the interests of the United
dures shall be as informal as practicable and be consistenbtates and the general public will be better served thereby.
with principles of fundamental fairness. The procedures In making such determinations, the agency head or designee
should afford the contractor the opportunity to appear with shall consider at least the following objectives:
counsel, submit documentary evidence, present witnesses, (1) Promoting the utilization of inventions arising
and confront such persons as the agency may rely upon. Arom federally-supported research and development.
transcribed record shall be made and shall be available at (2) Ensuring that inventions are used in a manner to
cost to the contractor upon request. The requirement for goromote full and open competition and free enterprise.

transcribed record may be waived by mutual agreement of (3) Promoting public availability of inventions made
the contractor and the agency. in the United States by United States industry and labor.
(5) The official conducting the fact-finding shall pre- (4) Ensuring that the Government obtains sufficient

pare or adopt written findings of fact and transmit them to rights in federally-supported inventions to meet the needs of
the head of the agency or designee promptly after the conthe Government and protect the public against nonuse or
clusion of the fact-finding proceeding along with a unreasonable use of inventions.

recommended decision. A copy of the findings of fact and  (c) Retention of rights by inventotf the contractor does
recommended decision shall be sent to the contractor bynot elect to retain title to a subject invention, the agency
registered or certified mail. may consider and, after consultation with the contractor,
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grant requests for retention of rights by the inventor. are being made by the contractor or its licensees or
Retention of rights by the inventor will be subject to the assignees.
conditions in paragraph (d) (except subparagraphs (d)(1)), (3) The contractor is required to deliver to the con-
(f)(4), and paragraphs (h), (i), and (j) of the applicable tracting officer an instrument confirmatory of all rights to
Patent Rights—Retention by the Contractor clause). which the Government is entitled and to furnish the
(d) Government assignment to contractor of rights in Government an irrevocable power to inspect and make
Government employees’ invention¥Vhen a Government copies of the patent application file. Such delivery should
employee is a coinventor of an invention made under a con-normally be made within 6 months after filing each patent
tract with a small business firm or nonprofit organization, application, or within 6 months after submitting the inven-
the agency emp|0ying the coinventor may transfer or reas.tion disclosure if the application has been DTEViOUS|y filed.
sign whatever right it may acquire in the subject invention () Revocation or modification of contractor’s minimum
from its employee to the contractor, subject at least to therights. Before revocation or modification of the contrac-
conditions of 35 U.S.C. 202-204. tor’s license in accordance with 27.302(i)(2), the
(e) Additional requirements (1) If it is desired to have contracting officer will furnish the contractor a written
the right to require any of the following, when using the notice of inte_ntion to revoke or modify the license, a_nd the
clause at 52.227-11, Patent Rights—Retention by the contractor W|Il_be allowed 30 day_s (or s_uch other time as
Contractor (Short Form), the contract shall be modified to May be authorized by the contracting officer for good cause
require the contractor to do one or more of the following: ~ SNOWn by the contractor) after the notice to show cause why
(i) Provide periodic (but not more frequently than the license should not be revpked or mOdIerd.. The co'ntrac-
annually) listings of all subject inventions required to be tOF has the right to appeal, in accordance with applicable
disclosed during the period covered by the report. regulatlons in 37 CFR Part 404 an'd agency Ilcen5|qg regu-
(i) Provide a report prior to the closeout of the lations, any decisions concerning the revocation or

contract listing all subject inventions or stating that there mod|f|cat|on.. L .
were none (g) Exercise of march-in rights The following proce-

. - ., dures shall govern the exercise of the march-in rights set
(iif) Provide, upon request, the filing date, serial . . 7
number, and title: a copy of the patent application: and forth in 35 U.S.C. 203, paragraph (j) of the Patent Rights—

. S . Retention by the Contractor clauses, and subdivision
patent number and issue date for any subject invention in . . L
. . : (c)(1)(ii)) of the Patent Rights—Acquisition by the

any country in which the contractor has applied for patents. )

iv) Furnish the Government an irrevocabl wer Government clause:
© i (t) (l; Sk € Love ftﬁ at f ocall. etpo ?I (1) When the agency receives information that it
0 INSpect and maxe copies of the patent application € ,q e, /e5 might warrant the exercise of march-in rights,
when a Federal Government employee is a coinventor.

. e before initiating any march-in proceeding in accordance
(2). To the extent provided by such modification (and with the procedures of subparagraph (g)(2) of this section, it
automatically under the terms of the clauses at 52.227-12

X ) shall notify the contractor in writing of the information and
Patent Rights—Retention by the Contractor (Long FOrm), roqest informal written or oral comments from the con-
and 52.227-13, Patent Rights—Acquisition by the yacior n the absence of any comments from the contractor
Government, the contracting officer may require the con- yithin 30 days the agency may, at its discretion, initiate the
tractor to— _ ~ procedures below. If a comment is received, whether or not
(i) Furnish a copy of each subcontract containing yithin 30 days, then the agency shall, within 60 days after
a patent rights clause (but if a copy of a subcontract is fur-jt receives the comment, either initiate the procedures below
nished under another clause, a duplicate shall not begr notify the contractor, in writing, that it will not pursue
requested under the patent rights clause); march- in rights based on the information about which the
(i) Submit interim and final invention reports list-  contractor was notified.

ing subject inventions and notifying the contracting officer (2) A march-in proceeding shall be initiated by the
of all subcontracts awarded for experimental, developmen-issuance of a written notice by the agency head or a
tal, or research work; designee to the contractor and its assignee or exclusive
(i) Submit information regarding the filing date, licensee, as applicable and if known to the agency, stating
serial number and title, and, upon request, a copy of thethat the Government has determined to exercise march-in
patent application, and patent number and issue date for anyights. The notice shall state the reasons for the proposec
subject invention in any country for which the contractor march-in, in terms sufficient to put the contractor on notice
has retained title; and of the facts upon which the action is based, and shall spec:
(iv) Submit periodic reports on the utilization of a ify the field or fields of use in which the Government is
subject invention or on efforts at obtaining utilization that considering requiring licensing. The notice shall advise the
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contractor, assignee, or exclusive licensee of its rights as setnarch-in rights with the policy and objectives of 35 U.S.C.
forth in this section and in any supplemental agency regula-200 shall also be considered. In cases referred for fact-find-
tions or procedures. The determination to exercise march-ining, the head of the agency or designee may reject only
rights shall be made by the head of the agency or designeeghose facts that have been found to be clearly erroneous, but
(3) Within 30 days after the receipt of the written must explicitly state the rejection and indicate the basis for
notice of march-in, the contractor, its assignee or exclusivethe contrary finding. Written notice of the determination
licensee, may submit in person, in writing, or through a rep- whether march-in rights will be exercised shall be made by
resentative information or argument in opposition to the the head of the agency or designee and sent to the contrac-
proposed march-in, including any additional specific infor- tor, its assignee, or exclusive licensee, by certified or
mation which raises a genuine dispute over the materialregistered mail within 90 days after the completion of fact-
facts upon which the march-in is based. If the information finding or 90 days after oral arguments, whichever is later,
presented raises a genuine dispute over the material factgyr the proceedings will be deemed to have been terminated
the head of the agency or designee shall undertake or refeand thereafter no march-in based on the facts and reasons
the matter to another official for fact-finding. upon which the proceeding was initiated may be exercised.
(4) Fact-finding shall be conducted in accordance (7) An agency may, at any time, terminate a march-in
with the procedures established by the agency. Such proceproceeding if it is satisfied that it does not wish to exercise
dures shall be as informal as practicable and be consistentarch-in rights.
with principles of fundamental fairness. The procedures (8) These procedures shall also apply to the exercise
should afford the contractor the opportunity to appear with of march-in rights against inventors receiving title to subject
counsel, submit documentary evidence, present witnessesnventions under 35 U.S.C. 202(d) and, for that purpose, the
and confront such persons as the agency may present. Aerm “contractor,” as used herein, shall be deemed to
transcribed record shall be made and shall be available ainclude the inventory and the term “exclusive licensee”
cost to the contractor upon request. The requirement for ashall be deemed to include partially exclusive licensee.
transcribed record may be waived by mutual agreement of (9) An agency determination unfavorable to the con-
the contractor and the agency. Any portion of the march-intractor, its assignee, or exclusive licensee shall be held in
proceeding, including a fact-finding hearing that involves abeyance pending the exhaustion of appeals or petitions
testimony or evidence relating to the utilization or efforts at filed under 35 U.S.C. 203(2).
obtaining utilization that are being made by the contractor, (h) Licenses and assignments under contracts with non-
its assignee, or licensees shall be closed to the publicprofit organizations If the contractor is a nonprofit
including potential licensees. In accordance with 35 U.S.C.organization, the clause at 52.227-11 provides that certain
202(c)(5), agencies shall not disclose any such informationcontractor actions require agency approval, as specified
obtained during a march-in proceeding to persons outsidebelow. Agencies shall provide procedures for obtaining such
the Government except when such release is authorized bypproval. Rights to a subject invention in the United States
the contractor, its assignee, or licensee. may not be assigned without the approval of the contracting
(5) The official conducting the fact-finding shall pre- agency, except where such assignment is made to an orga-
pare or adopt written findings of fact and transmit them to nization which has as one of its primary functions the
the head of the agency or designee promptly after the conmanagement of inventions (provided that such assignee will
clusion of the fact-finding proceeding along with a be subject to the same provisions as the contractor).
recommended determination. A copy of the findings of fact
shall be sent to the contractor, its assignee, or exclusive27.304-2 Contracts placed by or for other Government
licensee by registered or certified mail. The contractor, its agencies.
assignee or exclusive licensee, and agency representatives The following procedures apply unless agency agree-
will be given 30 days to submit written arguments to the ments provide otherwise:
head of the agency or designee; and, upon request by the (a) When a Government agency requests another
contractor, oral arguments will be held before the agencyGovernment agency to award a contract on its behalf, the
head or designee that will make the final determination.  request should explain any special circumstances surround-
(6) In cases in which fact-finding has been con- ing the contract and specify and furnish the patent rights
ducted, the head of the agency or designee shall base his mlause to be used. Normally, the clause will be in accor-
her determination on the facts found, together with any dance with the policies and procedures of this subpart. If,
other information and written or oral arguments submitted however, the request states that a clause of the requesting
by the contractor, its assignee or exclusive licensee andagency is requirede(g, because of statutory requirements,
agency representatives, and any other information in thea deviation, or exceptional circumstances) that clause shall
administrative record. The consistency of the exercise ofbe used rather than those of this subpart.
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(1) If the request states that an agency clause is (b) A solicitation or contract for construction work or
required and the work to be performed under the contract isarchitect-engineer services that calls for or can be expectec
not severable and is funded wholly or in part by the agency,to involve only “standard types of construction” to be built
then that agency clause and no other patent rights clausey previously developed equipment, methods, and
shall be included in the contract. processes shall not include a patent rights clause. The tern

(2) If the request states that an agency clause is‘standard types of construction” means construction in
required, and the work to be performed under the contract iswhich the distinctive features, if any, in all likelihood will
severable and is only in part for the requesting agency, theramount to no more than—
the work which is on behalf of the requesting agency shall (1) Variations in size, shape, or capacity of otherwise
be identified in the contract, and the agency clause shall bestructurally orthodox and conventionally acting structures
made applicable to that portion. In such situations, the or structural groupings; or
remaining portion of the work (for the agency awarding the (2) Purely artistic or esthetic (as distinguished from
contract) shall likewise be identified and the appropriate fynctionally significant) architectural configurations and
patent rights clause (if required) shall be made applicable togesigns of both structural and nonstructural members or
that remaining portion. groupings, which may or may not be sufficiently novel or

((3) If the request states that an agency clause is NOfneritorious to qualify for design protection under the design
required in any resulting contract, then the appropriate patent or copyright laws.

patent rights clause shall be used, if a patent rights clause is

required. . .. 27.304-4 Subcontracts.

_ (b) Where use of the specified clause, or any modifica- 3y The policies and procedures covered by this subpart
tion, waiver, or omission of Fhe Govgrnments ”9“‘3_ under apply to all contracts at any tier. Hence, a contractor award-
any provisions therein, requires a written QeFerm_lnatlon, theing a subcontract and a subcontractor awarding a lower-tier
reporting of S.UCh _determmanon, ora deviation, if any such subcontract that has as a purpose the conduct of experimer
acts are required in accordance with 27.303(d)(2), it shall betal, developmental, or research work is required to

the reslpon_S|b|I|ty of-the requgstlng agency to makg SUChdetermine the appropriate patent rights clause to be includec
determination, submit the required reports, and obtain such

- . . . . that i nsistent with th lici n r res.
deviations, in consultation with the contracting agency, al 1s consiste ese policies and procedures

) . enerally, the clause at either 52.227-11, 52.227-12, or
unless otherwise agreed between the contracting an 2.227-13 is to be used and will be so specified in the patent
requesting agencies. However, a deviation to a specified.”: P P

clause of the requesting agency shall not be made Withou{lgh;[S ctlguseﬁc.:ontalneddlln tf:ethhlgher-tl;ar con:.raclt, bUttthT
prior approval of that agency. contracting officer may direct the use of a particular paten

(c) The requesting agency may require, and provide rights clause in any lower-tier contract in accordance with
instructions regarding, the forwarding or handling of any the policies and procedures of this subpart. For instance,

invention disclosures or other reporting requirements of the When the clause at 52.227-13 is in the prime contract

specified clauses. Normally the requesting agency shall be?€cause the work is to be performed overseas, any subcor
responsible for the handling of any disclosed inventions, tract with a nonprofit organization would contain the clause

including the filing of patent applications where the at 52.227-11. .
Government receives title, and the custody, control, and () Whenever a prime contractor or a subcontractor con-

licensing thereof, unless provided otherwise in the instruc- Siders the inclusion of a particular clause in a subcontract to

tions or other agreements with the contracting agency. be inappropriate or a subcontractor refuses to accept the
proffered clause, the matter shall be resolved by the agency
27.304-3 Contracts for construction work or architect- ~ contracting officer in consultation with counsel.
engineer services. (c) It is Government policy that contractors shall not use

(a) If a solicitation or contract for construction work or their ability to award subcontracts as economic leverage to

architect-engineer services has as a purpose the perforacquire rights for themselves in inventions resulting from

mance of experimental, developmental, or research work orsubcontracts.

test and evaluation studies involving such work and calls

for, or can be expected to involve, the design of a 27.304-5 Appeals.

Government facility or of novel structures, machines, prod- (&) The agency official initially authorized to take any of

ucts, materials, processes, or equipment (includingthe following actions shall provide the contractor with a

construction equipment), it shall include a patent rights written statement of the basis for the action at the time the
clause selected in accordance with the policies and proceaction is taken, including any relevant facts that were relied
dures of this Subpart 27.3. upon in taking the action:
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(1) A refusal to grant an extension to the invention (5) Expeditious commercial utilization of such inven-
disclosure period under subparagraph (c)(4) of the clausegions is achieved.
at 52.227-11 and 52.227-12. (b) If a subject invention is made under funding agree-

(2) A request for a conveyance of title to the ments of more than one agency, at the request of the
Government under 27.302(d)(1)(i) through (v). contractor or on their own initiative, the agencies shall des-

(3) A refusal to grant a waiver under 27.302(g), ignate one agency as responsible for administration of the
Preference for U.S. Industry. rights of the Government in the invention.

(4) Arefusal to approve an assignment under 27.304-
1(h)(1). 27.305-2 Follow-up by contractor.

(5) A refusal to approve an extension of the exclusive (&) Contractor procedures|f required by the applicable
license period under 27.304-1(h)(2). clause, the contractor shall establish and maintain effective

(b) Each agency shall establish and publish proceduresprocedures to ensure its patent rights obligations are met
under which any of the agency actions listed in paragrapha”d that subject inventioqs are timely id(_entified and Qis—
(a) above may be appealed to the head of the agency oflosed, and when appropriate, patent applications are filed.
designee. Review at this level shall consider both the factual () Contractor reports  Contractors shall submit all
and legal basis for the action and its consistency with thel®POrts required by the patent rights clause to the contract-
policy and objectives of 35 U.S.C. 200-206 and this subpart."d Officer or other representative designated for such
(c) Appeals procedures established under paragraph (bpurp_ose in t_he contrac_t. Agenm_e_s may, in their implement-

of this subsection shall include administrative due processd_ instructions, provide specific forms for use on an
procedures and standards for fact-finding at least compara—Opt'Onal basis for such reporting.
ble to those set forth in 37 CFR Part 401.6(e)-(g) whenever
there is a dispute as to the factual basis for an agenc;;7
request for a conveyance of title under 27.302(d)(1)(i)
through (v) including any dispute as to whether or not an

.305-3 Follow-up by Government.

(a) Agencies shall maintain appropriate follow-up proce-
dures to protect the Government's interest and to check that
. A L2 . subject inventions are identified and disclosed, and when
invention is a subject invention.

(d) To the extent that any of the actions described in para_approprlate,, p"’?‘em appl|(_:at|ons are .f'led’ and that the
graph (a) above are subject to appeal under the Contra CEovernments rights therein are established and protected.

Disputes Act. th d der that Act will satisfv th ollow-up activities for contracts that include a clause ref-
ISPUTES ACL Ihe procedures under that ACL Will sa isty the erenced in 27.304-2 shall be coordinated with the
requirements of paragraphs (b) and (c) above.

appropriate agency.

(b) The contracting officer administering the contract (or
other representative specifically designated in the contract
) for such purpose) is responsible for receiving invention dis-
27‘305'1_ _Patent rights follow-up. closures, reports, confirmatory instruments, notices,

(a) It is important that the Government and the contrac- o ests, and other documents and information submitted

tor _know and exercise their nghts _|n inventions conceived by the contractor pursuant to a patent rights clause. If the
or first actually reduced to practice in the course of or underniractor fails to furnish documents or information as

Government contracts in order to ensure their expeditious.gjjed for by the clause within the time required, the con-
availability to the public and to enable the Government, the racting officer shall promptly request the contractor to
contractor, and the public to avoid unnecessary payment oknply the required documents or information and, if the
royalties and to defend themselves against claims and sulitgyjlure persists, shall take appropriate action to secure com-
for patent infringement. To attain these ends, contracts havpjiance. Invention disclosures, reports, confirmatory
ing a patent rights clause should be so administered that—instruments, notices, requests, and other documents and
(1) Inventions are identified, disclosed, and reported information relating to patent rights clauses shall be

27.305 Administration of patent rights clauses.

as required by the contract, and elections are made; ~ promptly furnished by the contracting officer administering
(2) The rights of the Government in such inventions the contract (or other designee) to the procuring agency or
are established; contracting activity for which the procurement was made

(3) Where patent protection is appropriate, patent for appropriate action.
applications are timely filed and prosecuted by contractors  (c) Contracting activities shall establish appropriate pro-
or by the Government; cedures to detect and correct failures by the contractor to
(4) The rights of the Government in filed patent appli- comply with its obligations under the patent rights clauses,
cations are documented by formal instruments such assuch as failures to disclose and report subject inventions,
licenses or assignments; and both during and after contract performance. Ordinarily a
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contractor should have written instructions for its employ- contractor to comply with the patent rights obligation in its
ees covering compliance with these contract obligations.contracts shall be documented and made a part of the gen
Government effort to review and correct contractor compli- eral file (see 4.801(c)(3)).
ance with its patent rights obligations should be directed
primarily towards contracts that, because of the nature 0f27.305-4 Conveyance of invention rights acquired by
the research, development, or experimental work or the the Government.
large dollar amount spent on such work, are more likely to  (a) Agencies are responsible for those procedures neces
result in subject inventions significant in number or quality, sary to protect the Government's interest in subject
and towards contracts when there is reason to believe thénventions. When the Government acquires the entire right,
contractors may not be complying with their contractual title, and interest in an invention by contract, this is nor-
obligations. Other contracts may be reviewed using a spot-mally accomplished by an assignment either from each
check method, as feasible. Appropriate follow-up jnyventor to the contractor and from the contractor to the
procedures and activities may include the investigation or Government, or from the inventor to the Government with
review of selected contracts or contractors by those quali-the consent of the contractor, so that the chain of title from
fied in patent and technical matters to detect failures t0the inventor to the Government is clearly established. When
comply with contract obligations. the Government's rights are limited to a license, there
(d) Follow-up activities should include, where appropri- shayid be a confirmatory instrument to that effect.
ate, use of Government patent personnel— _ (b) The form of conveyance of title from the inventor to
(1) Tointerview agency technical personnel to iden- o contractor must be legally sufficient to convey the rights
tify novel developments made in contracts; the contractor is required to convey to the Government.
(2) To review technical reports submitted by contrac- sgencies may, by supplemental instructions, develop suit-
tors with cognizant agency technical personnel; able assignments, licenses, and other papers evidencing an

Pat (t3) Tg _cl;_he(;:k thekOCf;f;;lal Gaéetiﬁ of the Un't?d Stattest rights of the Government in patents or patents applications,
arent anc frademar Ice and other sources for paten including such instruments as may be required to be

issued to the contractor in fields related to its Governmentrecorded in the Statutory Register or documented in the

contracts; and Government Register maintained by the U.S. Patent and

. (4) If additional information is rgquwe_d, to have cog- Trademark Office pursuant to Executive Order 9424,
nizant Government personnel interview contractor
February 18, 1944.

personnel regarding work under the contract involved,
observe the work on site, and inspect laboratory notebooks L . .
and other records of the contractor related to work under the27'?f05_5 Publication or release of invention
contract. disclosures.

(&) In accordance with the policy at 27.302(i), to protect

(e) If it is determined that a contractor or subcontractor hei | d th
does not have a clear understanding of the rights and oblig—t eir mutual interests, contractors and the Government

ations of the parties under a patent rights clause, or that it$h0uld cooperate in deferring the publication or release of
procedures for complying with the clause are deficient, amv_en'uon dlsclosure§ until the filing of the .fII’St patent app_ll—
post-award orientation conference or letter should ordinar-cation, and use their best efforts to achieve prompt filing
ily be used to explain these rights and obligations (seeWnen publication or release may be imminent. The
Subpart 42.5). When a contractor fails to establish, main-Government will, on its part and to the extent authorized by
tain, or follow effective procedures for identifying, disclos- 35 U.S.C. 205, withhold from disclosure to the public any
ing, and, when appropriate, filing patent applications on invention disclosures reported under the patent rights
inventions (if such procedures are required by the patentclauses of 52.227-11, 52.227-12, or 52.227-13 for a reason-
rights clause), or after appropriate notice fails to correct anyable time in order for patent applications to be filed. The
deficiency, the contracting officer may require the contrac- policy in 27.302(i) regarding protection of confidentiality
tor to make available for examination books, records, andshall be followed.

documents relating to the contractor’s inventions in the (b) The Government will also use reasonable efforts to
same field of technology as the contract effort to enable awithhold from disclosure to the public for a reasonable time
determination of whether there are such inventions and mayother information disclosing a reported invention included
invoke the withholding of payments provision (if any) of in any data delivered pursuant to contract requirements;
the clause. The withholding of payments provision (if any) provided, that the contractor notifies the agency as to the
of the patent rights clause or of any other contract clauseidentity of the data and the invention to which it relates at
may also be invoked if the contractor fails to disclose a sub-the time of delivery of the data. Such notification must be to
ject invention. Significant or repeated failures by a both the contracting officer and any patent representative to
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which the invention is reported, if other than the contracting tions with respect to (1) rights in data and copyrights and (2)
officer. acquisition of data. However, these policies, procedures,

(c) As an additional protection for small business firms and instructions are not required to be applicable to NASA
and nonprofit organizations 37 CFR Part 401 prescribes thasolicitations until December 31, 1987 (or until such other
agencies shall not disclose or release, in accordance with 38ate as the NASA FAR Supplement is revised to accommo-
U.S.C. 205, for a period of 18 months from the filing date date the policies, procedures, and instructions contained in
of the application to third parties pursuant to request underthis subpart). Due to the special mission needs of the
the Freedom of Information Act or otherwise copies of any Department of Defense (DOD) and as required by 10 U.S.C.
document which the agency obtained under contract which2320, the remainder of the DOD policies, procedures, and
is part of an application for patent with the U.S. Patent andinstructions with respect to rights in data and copyrights and
Trademark Office or any foreign patent office filed by the acquisition of data are contained in the DOD FAR
contractor (or its assignees, licensees, or employees) on Supplement (DFARS).
subject invention to which the contractor has elected to (b) Civilian agencies other than NASA shall implement
retain title. This prohibition does not extend to disclosure to Section 203 of Public Law 98-577 pertaining to validation
other Government agencies or contractors of Governmentof proprietary data restrictions.
agencies under an obligation to maintain such information
in confidence. 27.401 Definitions.

“Computer software,” as used in this subpart, means
27.306 Licensing background patent rights to third computer programs, computer data bases, and documenta-
parties. tion thereof.

(a) A contract with a small business firm or nonprofit “Data,” as used in this subpart, means recorded informa-
organization will not contain a provision allowing the tion, regardless of form or the media on which it may be
Government to require the licensing to third parties of recorded. The term includes technical data and computer
inventions owned by the contractor that are not subjectsoftware. The term does not include information incidental
inventions unless such provision has been approved by théo contract administration, such as financial, administrative,
agency head and written justification has been signed by thecost or pricing or management information.
agency head. Any such provision will clearly state whether  “Form, fit, and function data,” as used in this subpart,
the licensing may be required in connection with the prac- means data relating to items, components, processes that are
tice of a subject invention, a specifically identified work sufficient to enable physical and functional interchangeabil-
object, or both. The agency head may not delegate thdty, as well as data identifying source, size, configuration,
authority to approve such provisions or to sign justifications mating and attachment characteristics, functional character-
required for such provisions. istics, and performance requirements; except that for

(b) The Government will not require the licensing of computer software it means data identifying source, func-
third parties under any such provision unless the agencytional characteristics, and performance requirements, but
head determines that the use of the invention by others ispecifically excludes the source code, algorithm, process,
necessary for the practice of a subject invention or for theformulae, and flow charts of the software.
use of a work object of the contract and that such action is “Limited rights,” as used in this subpart, means the rights
necessary to achieve the practical application of the subjecbf the Government in limited rights data, as set forth in a
invention or work object. Any such determination will be on Limited Rights Notice if included in a data rights clause of
the record after an opportunity for a hearing, and the con-the contract.
tractor shall be given notification of the determination by  “Limited rights data,” as used in this subpart, means
certified or registered mail. The natification shall include a data, other than computer software, that embody trade
statement that any action commenced for judicial review of secrets or are commercial or financial and confidential or
such determination must be brought by the contractor privileged, to the extent that such data pertain to items, com-
within 60 days after the naotification. ponents, or processes developed at private expense,

including minor modifications thereof. (Agencies may,
Subpart 27.4—Rights in Data and Copyrights  however, adopt the following alternate definition:
“Limited rights data,” as used in this subpart, means data
27.400 Scope of subpart. developed at private expense that embody trade secrets or

(a) The policy statement in 27.402 applies to all execu- are commercial or financial and confidential or privileged
tive agencies. The remainder of the subpart sets forth(see 27.404(c)).
civiian agency and National Aeronautics and Space “Restricted computer software,” as used in this subpart,
Administration (NASA) policies, procedures, and instruc- means computer software developed at private expense and
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that is a trade secret; is commercial or financial and confi- mance requirements, must contain terms that delineate the
dential or privileged; or is published copyrighted computer respective rights and obligations of the Government and the
software; including minor modifications of such computer contractor regarding the use, duplication, and disclosure of
software. such data, except certain contracts resulting from sealed
“Restricted rights,” as used in this subpart, means thebidding or similar situations which require only existing
rights of the Government in restricted computer software asdata (other than limited rights data and restricted computer
set forth in a Restricted Rights Notice, if included in a data software) to be delivered and reproduction rights are not
rights clause of the contract, or as otherwise may beneeded for such data. As a general rule the data rights claus
included or incorporated in the contract. at 52.227-14, Rights in Data—General, including Alternates
“Technical data,” as used in this subpart, means datal, II, Ill, IV, and V, where determined to be appropriate as
other than computer software, which are of a scientific or discussed in 27.404, is to be used for that purpose.
technical nature. However, in certain contracts either the particular subject
“Unlimited rights,” as used in this subpart, means the matter of the contract or the intended use of the data may
rights of the Government to use, disclose, reproduce, pretequire the use of other prescribed clauses, or may not
pare derivative works, distribute copies to the public, and require the use of any prescribed clause, as discussed i
perform publicly and display publicly, in any manner and 27.405 and 27.408. Also, in selecting a data rights clause, it

for any purpose, and to have or permit others to do so. is important to note that any such clause does not specify the
data (in terms of type, quantity or quality) that is to be deliv-
27.402 Policy. ered, but only the respective rights of the Government and

(a) It is necessary for the departments and agencies, irthe contractor to use, disclose, or reproduce such data
order to carry out their missions and programs, to acquire orAccordingly, the contract should also include appropriate
obtain access to many kinds of data produced during or usederms to specify the data to be delivered.
in the performance of their contracts. Agencies require such
data to: obtain competition among suppliers; fulfill certain 27.404 Basic Rights in Data Clause.
responsibilities for disseminating and publishing the results  (a) Unlimited Rights Data Under the clause at 52.227-
of their activities; ensure appropriate utilization of the 14, Rights in Data—General, the Government acquires
results of research, development, and demonstration activi-unlimited rights in the following data (except as provided in
ties including the dissemination of technical information to paragraph (f) of this section for copyrighted data): (1) data
foster subsequent technological developments; and meefirst produced in the performance of a contract (except to
other programmatic and statutory requirements. Further, forthe extent such data constitute minor modifications to data
defense purposes, such data are also required by agencies tioat are limited rights data or restricted computer software);
meet specialized acquisition needs and ensure logistics sup2) form, fit, and function data delivered under contract; (3)
port. data (except as may be included with restricted computer

(b) At the same time, the Government recognizes that itssoftware) that constitute manuals or instructional and train-
contractors may have a legitimate proprietary inteeegt, ( ing material for installation, operation, or routine
a property right or other valid economic interest) in data maintenance and repair of items, components, or processe
resulting from private investment. Protection of such data delivered or furnished for use under a contract; and (4) all
from unauthorized use and disclosure is necessary in ordeother data delivered under the contract other than limited
to prevent the compromise of such property right or eco-rights data or restricted computer software (see paragrapt
nomic interest, avoid jeopardizing the contractor’s (b) of this section). If any of the foregoing data are pub-
commercial position, and preclude impairment of the lished copyrighted data with the notice of 17 U.S.C. 401 or
Government's ability to obtain access to or use of such data402, the Government acquires them under a copyright
The protection of such data by the Government is also neclicense, as set forth in paragraph (f) of this section, rather
essary to encourage qualified contractors to participate inthan with unlimited rights.

Government programs and apply innovative concepts to (b) Limited Rights Data and Restricted Computer
such programs. In light of the above considerations, in Software The clause at 52.227-14, Rights in Data—
applying these policies, agencies shall strike a balanceGeneral, enables the contractor to protect qualifying limited
between the Government’'s need and the contractor’s legiti-rights data and restricted computer software by withholding

mate proprietary interest. such data from delivery to the Government and delivering
form, fit, and function data in lieu thereof. However, when
27.403 Data Rights—General. an agency has a need to obtain delivery of limited rights

All contracts that require data to be produced, furnished, data or restricted computer software, the clause may be use
acquired or specifically used in meeting contract perfor- w