FEDERAL ACQUISITION CIRCULAR

Sept enber 24, 1999 FAC 97-14

Federal Acquisition Grcular (FAC 97-14 is issued under
the authority of the Secretary of Defense, the Adm nistrator
of Ceneral Services, and the Adm nistrator for the National
Aeronauti cs and Space Adm nistration.

Unl ess otherwise specified, all Federal Acquisition
Regul ation (FAR) and other directive material contained in
FAC 97-14 are effective Novenmber 23, 1999, except for Itens
VI and XVI, which are effective Septenber 24, 1999. Sections
19. 102, 52.211-6, and 52.219-18, which are included in Item
XVI, are effective Novenber 23, 1999.

NOTE TO USERS: Pages included in this and future FACs
are separated by effective dates. Please file these pages on
their respective effective dates.
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FAC 97-14 SUMVARY of | TEMS

Federal Acquisition Grcular (FAC 97-14 anends the Federa
Acqui sition Regul ation (FAR) as specified bel ow

Item | —Very Small|l Business Concerns (FAR Case 98-013)

This final rule converts the interimrule published as Item|
of FAC 97-11 to a final rule with changes. The interimrule
amended FAR 5. 207, 8.404, 12.303, 19.000, 19.001, 19.102, 19.502-2,
19. 901 through 19.904, 52.212-5, and 52.219-5, to inplenent the
Smal | Business Admnistration’s Very Small Business Pilot Program
(13 CFR Parts 121 and 125). This program becane effective on
January 4, 1999.

Repl acement pages: None

I[tem Il —Historically Underutilized Business Zone (HUBZone)
Enpower ment Contracting Program (FAR Case 97-307)

This final rule converts the interimrule published as Item|
of FAC 97-10 to a final rule with anendnents at FAR 6.201, 19. 306,
19. 307, 19.800, 19.1303, and the provision at 52.219-1. This final
rule amends the FAR to inplenment the Small Business Adm ni stra-
tion's Hstorically Underutilized Busi ness (HUBZone) Program The
pur pose of the programis to provide Federal contracting assistance
for qualified small business concerns located in historically
underutilized business zones in an effort to increase enpl oynent
opportunities, investnent, and econom c devel opnent in these areas.
The program provi des for set-asides, sole source awards, and price
eval uati on preferences for HUBZone snall business concerns and
establ i shes goals for awards to such concerns.

Repl acement pages: 6-1 and 6-2; 19-13 thru 19-16; 19-29 and
19-30; 19-41 and 19-42; and 52-95 and 52- 96.

I[tem Il —Use of Competitive Proposals (FAR Case 99-001)

This final rule anends FAR 6.401 to delete the requirenent for
contracting officers to explain in witing their rationale for
choosing to use conpetitive proposals rather than seal ed bi ddi ng.

Repl acement pages: 6-7 thru 6-9.

Item | V—Javits-Wagner-O Day Proposed Revi sions
(FAR Case 98-602)

This final rule adds a new section, FAR 8.716, and anends
paragraph (a) of FAR 42.1203 to provide procedures for recogni zing
a nane change or a successor in interest for a Javits-Wgner-O Day
Act participating nonprofit agency providing supplies or services



on the Procurenent List nmaintained by the Commttee for Purchase
From Peopl e Wio Are Blind or Severely D sabl ed.

Repl acement pages: 8-1 and 8-2; 8-11 thru 8-13; and 42-19 and
42-20.

ltem V—OMB Circul ar A-119 (FAR Case 98-004)

This final rule anends FAR 11.101, 11.107, 11.201, and adds a
provision at 52.211-7 to address the use of voluntary consensus
standards in accordance with the requirenents of Ofice of
Managenent and Budget (OVMB) G rcul ar A-119.

Repl acement pages: 11-1 thru 11-4.1; 52-1 and 52-2; 52-29 thru
52-32; and Matrix 5 and Matrix 6.

ltem VI —Det erm nati on of Price Reasonabl eness and
Commerciality (FAR Case 98-300)

This interimrule revises FAR 12.209, 13.106-3(a)(2), and
anends Subpart 15.4 to inplenent Section 803 of the Strom
Thurnond Nati onal Defense Authorization Act for Fiscal Year 1999
(Pub. L. 105-261). Section 803 requires anmending the FAR to
provi de specific gui dance concer ni ng—

The appropriate application and precedence of various price
anal ysi s tool s;

The circunstances under which contracting officers should
require offerors of exenpt comercial itens to provide
i nformati on other than cost or pricing data; and

The role and responsibility of support organizations in
determ ni ng price reasonabl eness.

This interimrule also revises FAR 15.403-3(a) to inpl ement
Section 808 of the Strom Thurnmond Nati onal Defense Authorization
Act for Fiscal Year 1999 (Pub. L. 105-261). Section 808 requires
amendi ng the FAR to—

Clarify procedures associated with obtaining information
ot her than cost or pricing data when acquiring conmmerci al
i tens,

Establish that offerors who fail to conply with requirenents
to provide the information shall be ineligible for award; and

Establ i sh excepti ons, as appropriate.

Repl acement pages: 12-1 thru 12-4; 13-5 and 13-6; 15-13 thru
15-20; and 15-20.1 (added).



I[tem VI —Conform ng Late Offer Treatment
(FAR Case 97-030)

This final rule anends FAR 14.201-6, 14.304, and 15.208, the
provi sions at 52.212-1, 52.214-7, 52.214-23, and 52.215-1, and
renoves 52.214-32 and 52.214-33 to provi de uni form gui dance
regarding receipt of late offers for commercial, sealed bid, and
negoti ated acqui sitions.

Repl acement pages: 14-1 thru 14-8; 14-11 thru 14-14; 14-23; 15-7
and 15-8; 22-35 and 22-36; 52-1 and 52-2; 52-35 and 52-36; 52-36.1
(added); 52-45 and 52-46; 52-49 thru 52-58; and Matrix 9 thru
Matrix 12.

Item VII | —Eval uati on of Proposals for Professional
Services (FAR Case 97-038)

This final rule anends FAR 15.305(a)(1) and 37.115-2(c) to
provi de gui dance on the eval uati on of proposals that include
unconpensat ed overtinme hours.

Repl acement pages: 15-9 and 15-10; and 37-5 and 37-6
Item | X—Option Cl ause Consistency (FAR Case 98-606)

This final rule anends FAR 17.208(g) to clarify that the tine
period for providing a prelimnary notice of the Governnent’s
intent to exercise a contract option in the clause at FAR 52.217-9
may be tailored and anends the clause at FAR 52.217-8 to nake the
format of the Option to Extend Services clause consistent with the
format of other option clauses in the FAR

Repl acement pages: 17-7 and 17-8; and 52-93 thru 52-96

| tem X—Conpensati on for Senior Executives
(FAR Case 98-301)

This final rule coverts the interimrule published as ItemV |
of FAC 97-11 to a final rule without change. The rule amends FAR
Part 31 to inplenment Section 804 of the Strom Thurnond Nati ona
Def ense Aut hori zation Act for Fiscal Year 1999 (Pub. L. 105-261).
Section 804 revises the definition of “senior executive” at 10
US C 2324(1)(5) and at 41 U.S.C. 256(m(2) to be “the five nost
hi ghly conpensat ed enpl oyees i n managenent positions at each hone
of fi ce and each segnent of the contractor” even though the hone
of fice or segnent mght not report directly to the contractor's
headquarters.

Repl acement pages: None



ltem XI —I nterest and Ot her Financi al Costs
(FAR Case 98-006)

This final rule anends FAR 31.205-20 to nake m nor changes to
the cost principle concerning “interest and other financial costs.

Repl acement pages: 31-29 and 31-30

Item Xl | —Cost - Rei mbursenent Architect-Engineer Contracts
(FAR Case 97-043)

This final rule anends the clause prescriptions at FAR 36. 609,
44. 204, 49.503, and the clause preface at 52.236-25, Requirenents
for Registration of Designers, to include application of certain
clauses to cost-rei nbursenent architect-engi neer contracts.

Repl acement pages: 36-13 and 36-14; 44-3 and 44-4; 49-21 and
49-22; and 52- 245.

Item Xl 1 —Conditionally Accepted Itenms (FAR Case 98-002)

This final rule anends FAR 46.101 to add a definition of
condi tional acceptance; and FAR 46.407 to require that, when
conditionally accepting nonconformng itens, anounts w thheld from
paynents should be at |east sufficient to cover the cost and
related profit to correct deficiencies and conpl ete unfinished
wor k. FAR 46.407 has al so been revised to require that the basis
for the anounts w thheld be docunented in the contract file.

Repl acement pages: 46-1 and 46-2; and 46-7 thru 46-8.1

| tem XI V—Val ue Engi neeri ng Change Proposal s/ PAT
(FAR Case 97-031)

This final rule anends the val ue engi neeri ng change proposa
(VECP) guidance in FAR 48.001, 48.102, 48.104, 48.201, and the FAR
clause at 52.248-1 to allow the contracting officer to increase the
sharing period from36 to a range of 36 to 60 nonths; increase the
contractor’s share of instant, concurrent and future savings under
the incentivel/voluntary sharing arrangenent from50 to a range of
50 to 75 percent; and increase the contractor’s share of collatera
savings from20 to a range of 20 to 100 percent on a case-by-case
basis for each VECP.

Repl acement pages: 48-1 thru 48-7; 52-339 thru 52-342; and
52-342.1 (added).

Item XV—Cost Accounting Standards Post-Award Notification
(FAR Case 98-003)

This final rule revises paragraph (e) of the clause at FAR
52.230-6, Adm nistration of Cost Accounting Standards, to reduce
t he subcontractor information that a contractor is required to



provide to its cognizant contract adm nistration office (CAO when
requesting the CAOto performadmnistration for Cost Accounting
St andards matters.
Repl acement pages: 52-191 and 52-192.
tem XVI —Techni cal Amendments

Amrendnents are being nade at 1.106, 15.305, 19.102, 52.211-6,
and 52.219-18 in order to update references and nmake editori al
changes.
Repl acement pages: 1-5 thru 1-8; 15-9 and 15-10; 19-5 and 19-6
52-29 and 52-30; and 52-104.1 and 52.104. 2.

Loosel eaf Corrections

The followi ng corrections are nade to the | oosel eaf version
only of the FAR

52.212-5 [Corrected]

1. Section 52.212-5 is corrected in paragraph (c)(5) by
renoving the duplicate |ine of text.

Repl acement pages: 52-43 and 52-44.
52.301 [Corrected]

2. At entry 52.211-6, under the “UCF” colum, “1” is corrected
to read “L.”

Repl acement pages: Matrix 5 and Matrix 6.
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FAC 97-14 FILING | NSTRUCTI ONS

NoTE: The foll owi ng pages reflect FAR rules and
techni cal amendnments that are effective on
Sept ember 24, 1999.

Renove Pages | nsert Pages

1-5 thru 1-8 1-5 thru 1-8

12-1 thru 12-4 12-1 thru 12-4
13-5 and 13-6 13-5 and 13-6

15-9 and 15-10 15-9 and 15-10
15-13 thru 15-20 15-13 thru 15-20.1
52-43 and 52-44 52-43 and 52-44

Matrix 5 and Matrix 6 Matrix 5 and Matrix 6
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FAC 97-12 JUNE 17, 1999

PART 1—FEDERALACQUISITION REGULATIONS SYSTEM 1.106
FAR segment OMB Control Number FAR segment OMB Control Number
28.1 9000-0045 52.212-2 9000-0043
28.2 9000-0045 52.212-3 9000-0136
29.304 9000-0059 52.214-14 9000-0047
30.6 9000-0129 52.214-15 9000-0044
31.205-46 9000-0079 52.214-16 9000-0044
31.205-46(a)(3) 9000-0088 52.214-21 9000-0039
32 9000-0035 52.214-26 9000-0034
32.000 9000-0138 52.214-28 9000-0013
321 9000-0070 and 52.215-2 9000-0034

9000-0138 52.215-1(c)(2)(iv) 9000-0048
322 9000-0138 52.215-1(d) 9000-0044
324 9000-0073 52.215-6 9000-0047
325 9000-0010 and 52.215-9 9000-0078

9000-0138 52.215-12 9000-0013
32.7 9000-0074 52.215-13 9000-0013
329 9000-0102 52.215-14 9000-0080
32.10 9000-0138 52.215-19 9000-0015
33 9000-0035 52.215-20 9000-0013
A1 9000-0133 52.215-21 9000-0013
36.213-2 9000-0037 52.216-2 9000-0068
36.603 9000-0004 and 52.216-3 9000-0068

9000-0005 52.216-4 9000-0068
36.701 9000-0037 52.216-5 9000-0071
41.202(c) 9000-0125 52.216-6 9000-0071
42.205(f) 9000-0026 52.216-7 9000-0069
27 9000-0013 52.216-10 9000-0067
42.12 9000-0076 52.216-13 9000-0069
42.13 9000-0076 52.216-15 9000-0069
42.14 9000-0056 52.216-16 9000-0067
45 9000-0075 52.216-17 9000-0067
46 9000-0077 52.219-9 9000-0006
47 9000-0061 52.219-10 9000-0006
48 9000-0027 52.219-19 9000-0100
49 9000-0028 52.219-20 9000-0100
50 9000-0029 52.219-21 9000-0100
511 9000-0031 52.219-22 9000-0150
51.2 9000-0032 52.219-23 9000-0150
52.203-2 9000-0018 52.219-25 9000-0150
52.203-7 9000-0091 52.222-2 9000-0065
52.204-3 9000-0097 52.222-4 1215-0119
52.204-6 9000-0145 52.222-6 1215-0140
52.207-3 9000-0114 52.222-8 1215-0149 and
52.208-8 9000-0113 1215-0017
52.208-9 9000-0113 52.222-11 9000-0014
52.209-1(b) 9000-0020 52.222-18 9000-0127
52.209-1(c) 9000-0083 52.222-21 1215-0072
52.209-5 9000-0094 52.222-22 1215-0072
52.209-6 9000-0094 2.222-23 1215-0072
52.210-8 9000-0018 52.222-25 1215-0072
52.210-9 9000-0016 52.222-26 1215-0072
52.210-10 9000-0017 52.222-27 1215-0072
52.212-1 9000-0043 52.222-35 1215-0072
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FAC 97-14 SEPTEMBER 24, 1999

1.106 FEDERALACQUISITION REGULATION
FAR segment OMB Control Number FAR segment OMB Control Number
52.222-36 1215-0072 52.232-27 9000-0102
52.222-41 1215-0017 and 52.232-29 9000-0138
1215-0150 52.232-30 9000-0138
52.222-46 9000-0066 52.232-31 9000-0138
52.223-1 9000-0021 52.232-32 9000-0138
52.223-4 9000-0134 52.233-1 9000-0035
52.223-5 9000-0147 52.234-1 9000-0133
52.223-6(b)(5) 9000-0101 52.236-5 9000-0062
52.223-7 9000-0107 52.236-13 1220-0029 and
52.223-9 9000-0134 9000-0060
52.225-1 9000-0024 52.236-15 9000-0058
52.225-6 9000-0023 52.236-19 9000-0064
52.225-8 9000-0025 52.241-1 9000-0126
52.225-10 9000-0022 52.241-3 9000-0122
52.225-20 9000-0130 52.241-7 9000-0123
52.227-14 9000-0090 52.241-13 9000-0124
52.227-15 9000-0090 52.242-12 9000-0056
52.227-16 9000-0090 52.243-1 9000-0026
52.227-17 9000-0090 52.243-2 9000-0026
52.227-18 9000-0090 52.243-3 9000-0026
52.227-19 9000-0090 52.243-4 9000-0026
52.227-20 9000-0090 52.243-6 9000-0026
52.227-21 9000-0090 52.243-7 9000-0026
52.227-22 9000-0090 52.245-2 9000-0075
52.227-23 9000-0090 52.245-3 9000-0075
52.228-1 9000-0045 52.245-5 9000-0075
52.228-2 9000-0045 52.245-7 9000-0075
52.228-12 9000-0135 52.245-8 9000-0075
52.228-13 9000-0045 52.245-9 9000-0075
52.228-15 9000-0045 52.245-10 9000-0075
52.228-16 9000-0045 52.245-11 9000-0075
52.229-2 9000-0059 52.245-16 9000-0075
52.230-6 9000-0129 52.245-17 9000-0075
52.232-1 9000-0070 52.245-18 9000-0075
52.232-2 9000-0070 52.246-2 9000-0077
52.232-3 9000-0070 52.246-3 9000-0077
52.232-4 9000-0070 52.246-4 9000-0077
52.232-5 9000-0070 52.246-5 9000-0077
52.232-6 9000-0070 52.246-6 9000-0077
52.232-7 9000-0070 52.246-7 9000-0077
52.232-8 9000-0070 52.246-8 9000-0077
52.232-9 9000-0070 52.246-10 9000-0077
52.232-10 9000-0070 52.246-12 9000-0077
52.232-11 9000-0070 52.246-15 9000-0077
52.232-12 9000-0073 52.247-2 9000-0053
52.232-13 9000-0010 52.247-29 9000-0061
52.232-14 9000-0010 52.247-30 9000-0061
52.232-15 9000-0010 52.247-31 9000-0061
52.232-16 9000-0010 52.247-32 9000-0061
52.232-20 9000-0074 52.247-33 9000-0061
52.232-21 9000-0074 52.247-34 9000-0061
52.232-22 9000-0074 52.247-35 9000-0061

1-6



PART 1—FEDERALACQUISITION REGULATIONS SYSTEM 1.201-1

FAR segment
52.247-36
52.247-37
52.247-38
52.247-39
52.247-40
52.247-41
52.247-42
52.247-43
52.247-44
52.247-48
52.247-51
52.247-53
52.247-57
52.247-63
52.247-64
52.248-1
52.248-2
52.248-3
52.249-2
52.249-3
52.249-5
52.249-6
52.249-11
52.250-1
53.236-1(a)
SF 24

SF 25

SF 25-A
SF 28

SF 34

SF 35

SF 129
SF 254
SF 255
SF 273
SF 274
SF 275
SF 294
SF 295
SF 1403
SF 1404
SF 1405
SF 1406
SF 1407
SF 1408
SF 1413
SF 1416
SF 1417
SF 1418
SF 1423
SF 1424
SF 1426
SF 1427

OMB Control Number
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0061
9000-0057
9000-0055
9000-0061
9000-0054
9000-0054
9000-0027
9000-0027
9000-0027
9000-0028
9000-0028
9000-0028
9000-0028
9000-0028
9000-0029
9000-0037
9000-0045
9000-0045
9000-0045
9000-0001
9000-0045
9000-0045
9000-0002
9000-0004
9000-0005
9000-0045
9000-0045
9000-0045
9000-0006
9000-0007
9000-0011
9000-0011
9000-0011
9000-0011
9000-0011
9000-0011
9000-0014
9000-0045
9000-0037
9000-0045
9000-0015
9000-0015
9000-0015
9000-0015

FAR segment OMB Control Number
SF 1428 9000-0015
SF 1429 9000-0015
SF 1430 9000-0015
SF 1431 9000-0015
SF 1432 9000-0015
SF 1433 9000-0015
SF 1434 9000-0015
SF 1435 9000-0012
SF 1436 9000-0012
SF 1437 9000-0012
SF 1438 9000-0012
SF 1439 9000-0012
SF 1440 9000-0012
SF 1443 9000-0010
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089
SF 1449 9000-0136
OF 312 9000-0150

1.107 Certifications.

In accordance with Section 29 of the Office of Federal
Procurement Policy Act (41 U.S.C. 425), as amended by
Section 4301 of the Clinger-Cohen Act of 1996 (Public Law
104-106), a new requirement for a certification by a contrac-
tor or offeror may not be included in this chapter unless—

(8) The certification requirement is specifically imposed
by statute; or

(b) Written justification for such certification is provided
to the Administrator for Federal Procurement Policy by the
Federal Acquisition Regulatory Council, and the
Administrator approvesin writing theinclusion of such certi-
fication requirement.

Subpart 1.2—Administration
1201 Maintenanceof the FAR.

1.201-1 Thetwo councils.

(8) Subject to the authorities discussed in 1.102, revisions
to the FAR will be prepared and issued through the coordinated
action of two councils, the Defense Acquisition Regulations
Council (DAR Council) and the Civilian Agency Acquisition
Council (CAACouncil). Members of these councils shal—

(1) Represent their agencies on afull-time basis;

(2) Besdected for their superior quaificationsin terms
of acquisition experience and demonstrated professional
expertise; and

(3) Befunded by their respective agencies.

(b) The chairperson of the CAACouncil shall be the rep-
resentative of the Administrator of General Services. The
other members of this council shall be one each representative
from the—

(FAC97-14) 1-7



1.201-2

FEDERALACQUISITION REGULATION

(1) Departments of Agriculture, Commerce, Energy,
Health and Human Services, Interior, Labor, State,
Trangportation, and Treasury; and

(2) Environmental Protection Agency, Social Security
Administration, Small Business Administration, and
Department of VeteransAffairs.

(c) The Director of the DAR Council shall be the repre-
sentative of the Secretary of Defense. The operation of the
DAR Council will be as prescribed by the Secretary of
Defense. Membership shall include representatives of the mil-
itary Departments, the Defense Logistics Agency, and the
National Aeronautics and Space Administration.

(d) Responsibility for processing revisionsto the FAR is
apportioned by the two councils so that each council has cog-
nizance over specified parts or subparts.

(e) Each council shall be responsible for—

(1) Agreeing on all revisions with the other council;

(2) Submitting to the FAR Secretariat (see 1.201-2) the
information required under paragraphs 1.501-2(b) and (e) for
publication in the Federal Register of anotice soliciting com-
ments on a proposed revision to the FAR;

(3) Considering al comments received in response to
notice of proposed revisions;

(4) Arranging for public mestings;

(5) Preparing any final revision in the appropriate FAR
format and language; and

(6) Submitting any final revision to the FAR Secretariat
for publication in the Federal Register and printing for distri-
bution.

1201-2 FAR Secretariat.

(8 The General Services Adminigtration isresponsible for
establishing and operating the FAR Secretariat to print, pub-
lish, and distribute the FAR through the Code of Federal
Regulations system (including aloose-leaf edition with peri-
odic updates).

(b) Additionaly, the FAR Secretariat shdl provide the two
councilswith centralized services for—

(1) Keeping asynopsisof current FAR cases and their
status;

(2) Maintaining official files,

(3) Asdgting partiesinterested in reviewing thefileson
completed cases, and

(4) Performing miscellaneous administrative tasks per-
taining to the maintenance of the FAR.

1.202 Agency compliance with the FAR.

Agency compliance with the FAR (see 1.304) is the
responsibility of the Secretary of Defense (for the military
departments and defense agencies), the Administrator of
General Services (for civilian agencies other than NASA), and
the Administrator of NASA(for NASA activities).

Subpart 1.3—Agency Acquisition Regulations
1-8 (FAC 97-14)

1.301 Policy.

(®(1) Subject to the authoritiesin paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of agency acquisition regula-
tions that implement or supplement the FAR and incorporate,
together with the FAR, agency policies, procedures, contract
clauses, salicitation provisions, and forms that govern the con-
tracting process or otherwise control the relationship between
the agency, including any of its suborganizations, and con-
tractors or prospective contractors.

(2) Subject to the authoritiesin paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of internal agency guidance at
any organizational level (e.g., designations and delegations of
authority, assignments of responsibilities, work-flow
procedures, and internal reporting requirements).

(b) Agency heads shall establish procedures to ensure that
agency acquisition regulations are published for comment in
the Federal Register in conformance with the proceduresin
Subpart 1.5 and as required by section 22 of the Office of
Federal Procurement Policy Act, as amended (41 U.S.C.
418b), and other applicable statutes, when they have a signif-
icant effect beyond the internal operating procedures of the
agency or have asignificant cost or administrative impact on
contractors or offerors. However, publication is not required
for issuances that merely implement or supplement higher
level issuances that have previously undergone the public
comment process, unless such implementation or supplemen-
tation resultsin an additional significant cost or administrative
impact on contractors or offerors or effect beyond the internal
operating procedures of the issuing organization. |ssuances
under 1.301(a)(2) need not be publicized for public comment.

(c) When adopting acquisition regulations, agencies shall
ensure that they comply with the Paperwork Reduction Act
(44 U.S.C. 3501, et seq.) asimplemented in 5 CFR 1320 (see
1.106) and the Regulatory Flexibility Act (5 U.S.C. 601, et
seg.). Normally, when alaw requires publication of a pro-
posed regulation, the Regulatory Flexibility Act applies and
agencies must prepare written analyses, or certifications as
provided in the law.

(d) Agency acquisition regulations implementing or sup-
plementing the FAR are, for—

(1) The military departments and defense agencies,
issued subject to the authority of the Secretary of Defense;

(2) NASA activities, issued subject to the authorities of
the Administrator of NASA; and

(3) Thecivilian agencies other than NASA, issued by
the heads of those agencies subject to the overall authority of
the Administrator of General Services or independent author-
ity the agency may have.

1.302 Limitations.
Agency acquisition regulations shall be limited to—



FAC 97-14 SEPTEMBER 24, 1999
PART 12—ACQUISITION OF COMMERCIAL ITEMS

Sec.
12.000 Scope of subpart.
12.001 Definition.

Subpart 12.1—Acquisition of Commercial Items—General
12.101 Policy.
12.102 Applicability.

Subpart 12.2—Special Requirementsfor the Acquisition of
Commercial Items

12.201 General.

12.202 Market research and description of agency need.
12.203 Procedures for solicitation, evaluation, and award.
12.204 Solicitation/contract form.

12.205 Offers.

12.206 Use of past performance.

12.207 Contract type.

12.208 Contract quality assurance.

12.209 Determination of price reasonableness.

12.210 Contract financing.

12.211 Technical data.

12.212 Computer software.

12.213 Other commercial practices.

12.214 Cost Accounting Standards.

Subpart 12.3—Solicitation Provisions and Contract Clauses
for the Acquisition of Commercial Items

12.300 Scope of subpart.

12.301 Solicitation provisions and contract clauses for the
acquisition of commercial items.

12.302 Tailoring of provisions and clauses for the acquisition
of commercial items.

12.303 Contract format.

Subpart 12.4—Unique Requirements Regarding Terms and
Conditionsfor Commercial Items

12.401 General.
12.402 Acceptance.
12.403 Termination.
12.404 Warranties.

Subpart 12.5—Applicability of Certain Lawsto the
Acquisition of Commercial Items

12.500 Scope of subpart.
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acquisition of commercial items.

Subpart 12.6—Streamlined Proceduresfor Evaluation and
Solicitation for Commercial Items

12.601 General.

12.602
12.603

Streamlined evaluation of offers.
Streamlined solicitation for commercial items.

12.000 Scope of part.

This part prescribes policies and procedures unique to
the acquisition of commercial items. It implements the
Federal Government's preference for the acquisition of
commercia items contained in Title VIII of the Federa
Acquisition Streamlining Act of 1994 (Public Law 103-355)
by establishing acquisition policies more closely resembling
those of the commercial marketplace and encouraging the
acquisition of commercial items and components.

12.001 Definition.

“Subcontract,” as used in this part, includes, but is not
limited to, a transfer of commercial items between divi-
sions, subsidiaries, or affiliates of a contractor or
subcontractor.

Subpart 12.1—Acquisition of Commercial
tems—General

12,101 Poalicy.

Agencies shall—

(@) Conduct market research to determine whether com-
mercial items or nondevelopmental items are available that
could meet the agency's requirements,

(b) Acquire commercia items or nondevelopmental
items when they are available to meet the needs of the
agency; and

(c) Require prime contractors and subcontractors at all
tiers to incorporate, to the maximum extent practicable,
commercial items or nondevelopmenta items as compo-
nents of items supplied to the agency.

12.102 Applicability.

(@) This part shall be used for the acquisition of supplies
or services that meet the definition of commercial items at
2.101.

(b) Contracting officers shall use the policiesin this part
in conjunction with the policies and procedures for solicita-
tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition.

(c) Contractsfor the acquisition of commercial itemsare
subject to the policiesin other parts of this chapter. When a
policy in another part of this chapter is inconsistent with a
policy in this part, this Part 12 shall take precedence for the
acquisition of commercial items.
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(d) This part shall not apply to the acquisition of com-

mercia items—

(1) At or below the micro-purchase threshold;

(2) Using the Standard Form 44 (see 13.306);

(3) Using the imprest fund (see 13.305);

(4) Using the Governmentwide commercial purchase
card; or

(5) Directly from another Federal agency.

Subpart 12.2—Special Requirementsfor the
Acquisition of Commercial Items

12.201 General.

Public Law 103-355 establishes special requirements for
the acquisition of commercia items intended to more
closely resemble those customarily used in the commercial
marketplace. This subpart identifies those special require-
ments as well as other considerations necessary for proper
planning, solicitation, evaluation and award of contracts for
commercia items.

12.202 Market research and description of agency need.

(8 Market research (see 10.001) is an essential element
of building an effective strategy for the acquisition of com-
mercial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and result-
ing contract.

(b) The description of agency need must contain suffi-
cient detail for potential offerors of commercia items to
know which commercial products or services may be suit-
able. Generaly, for acquisitionsin excess of the simplified
acquisition threshold, an agency's statement of need for a
commercia item will describe the type of product or service
to be acquired and explain how the agency intendsto use the
product or servicein terms of function to be performed, per-
formance requirement or essential physical characteristics.
Describing the agency's needsin these terms allows offerors
to propose methods that will best meet the needs of the
Government.

(c) Follow the procedures in Subpart 11.2 regarding the
identification and availability of specifications, standards
and commercia item descriptions.

12.203 Procedures for solicitation, evaluation, and
award.

Contracting officers shall use the policies unique to the
acquisition of commercial items prescribed in this part in
conjunction with the policies and procedures for solicita-
tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition. The contracting officer may use the stream-
lined procedure for soliciting offers for commercial items
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prescribed in 12.603. For acquisitions of commercial items
exceeding the simplified acquisition threshold but not
exceeding $5,000,000, including options, contracting activ-
ities shall employ the simplified procedures authorized by
Subpart 13.5 to the maximum extent practicable.

12.204 Solicitation/contract form.

(8 The contracting officer shall use the Standard Form
1449, Solicitation/Contract/Order for Commercial Items, if
(1) the acquisition is expected to exceed the simplified
acquisition threshold; (2) a paper solicitation or contract is
being issued; and (3) procedures at 12.603 are not being
used. Use of the SF 1449 is nonmandatory but encouraged
for commercia acquisitions not exceeding the simplified
acquisition threshold.

(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.205 Offers.

(@) Where technical information is necessary for evalua
tion of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evalua-
tion. If adequate, contracting officers shall request existing
product literature from offerors of commercial itemsin lieu
of unique technical proposals.

(b) Contracting officers should allow offerorsto propose
more than one product that will meet a Government need in
response to solicitations for commercial items. The con-
tracting officer shall evaluate each product as a separate
offer.

(c) Consistent with the requirements at 5.203(b) and (h),
the contracting officer may alow fewer than 30 days
response time for receipt of offers for commercial items.

12.206 Useof past performance.

Past performance should be an important element of
every evaluation and contract award for commercial items.
Contracting officers should consider past performance data
from a wide variety of sources both inside and outside the
Federal Government in accordance with the policies and
procedures contained in Subpart 9.1, 13.106, or Subpart
15.3, as applicable.

12.207 Contract type.

Agencies shall use firm-fixed-price contracts or fixed-
price contracts with economic price adjustment for the
acquisition of commercial items. Indefinite-delivery con-
tracts (see Subpart 16.5) may be used where the prices are
established based on a firm-fixed-price or fixed-price with
economic price adjustment. Use of any other contract type
to acquire commercial items is prohibited.
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12.208 Contract quality assurance.

Contracts for commercial items shall rely on contractors
existing quality assurance systems as a substitute for
Government inspection and testing before tender for accep-
tance unless customary market practices for the commercial
item being acquired include in-process inspection. Any in-
process inspection by the Government shall be conducted in
amanner consistent with commercial practice.

12.209 Determination of price reasonableness.

When contracting for commercial items, the contracting
officer must establish price reasonableness in accordance
with 13.106-3, 14.408-2, or Subpart 15.4, as applicable.

12.210 Contract financing.

Customary market practice for some commercial items
may include buyer contract financing. The contracting offi-
cer may offer Government financing in accordance with the
policies and procedures in Part 32.

12.211 Technical data.

Except as provided by agency-specific statutes, the
Government shall acquire only the technical data and the
rights in that data customarily provided to the public with a
commercial item or process. The contracting officer shall
presume that data delivered under a contract for commercial
items was devel oped exclusively at private expense. When
a contract for commercia items requires the delivery of
technical data, the contracting officer shall include appro-
priate provisions and clauses delineating the rights in the
technical data in addenda to the solicitation and contract
(see Part 27 or agency FAR supplements).

12.212 Computer software.

(@) Commercial computer software or commercial com-
puter software documentation shall be acquired under
licenses customarily provided to the public to the extent
such licenses are consistent with Federal law and otherwise
satisfy the Government’s needs. Generally, offerors and
contractors shall not be required to—

(1) Furnish technical information related to commer -
cial computer software or commercial computer software
documentation that is not customarily provided to the pub-
lic; or

(2) Relinquish to, or otherwise provide, the
Government rights to use, modify, reproduce, release, per-
form, display, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the
Government shall have only those rights specified in the
license contained in any addendum to the contract.

12.213 Other commercial practices.

It is a common practice in the commercial marketplace
for both the buyer and seller to propose terms and condi-
tions written from their particular perspectives. The terms
and conditions prescribed in this part seek to balance the
interests of both the buyer and seller. These terms and con-
ditions are generally appropriate for use in a wide range of
acquisitions. However, market research may indicate other
commercia practicesthat are appropriate for the acquisition
of the particular item. These practices should be considered
for incorporation into the solicitation and contract if the
contracting officer determines them appropriate in conclud-
ing a business arrangement satisfactory to both parties and
not otherwise precluded by law or Executive order.

12.214 Cost Accounting Standards.

Cost Accounting Standards (CAS) do not apply to con-
tracts and subcontracts for the acquisition of commercial
items when these contracts and subcontracts are firm-fixed-
price or fixed-price with economic price adjustment
(provided that the price adjustment is not based on actual
costs incurred). See 30.201-1 for CAS applicability to
fixed-price with economic price adjustment contracts and
subcontracts for commercia items when the price adjust-
ment is based on actual costsincurred. When CAS applies,
the contracting officer shall insert the appropriate provi-
sions and clauses as prescribed in 30.201.

Subpart 12.3—Solicitation Provisions and
Contract Clausesfor the Acquisition of
Commercial Items

12.300 Scope of subpart.
This subpart establishes provisions and clauses to be
used when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for
the acquisition of commercial items.

(8 Inaccordance with Section 8002 of Public Law 103-
355 (41 U.S.C. 264, note), contracts for the acquisition of
commercial items shall, to the maximum extent practicable,
include only those clauses—

(1) Required to implement provisions of law or exec
utive orders applicable to the acquisition of commercia
items; or

(2) Determined to be consistent with customary com-
mercia practice.

(b) To implement this Act, the contracting officer shall
insert the following provisions in solicitations for the acqui-
sition of commercial items, and clauses in solicitations and
contracts for the acquisition of commercial items:

(1) The provision at 52.212-1, Instructions to
Offerors—Commercial Items. This provision provides a
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single, streamlined set of instructions to be used when solic-
iting offers for commercia items and is incorporated in the
solicitation by reference (see Block 27a, SF 1449). The
contracting officer may tailor these instructions or provide
additional instructions tailored to the specific acquisition in
accordance with 12.302;

(2) Theprovision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. This provision pro-
vides a single, consolidated list of certifications and
representations for the acquisition of commercial itemsand is
attached to the solicitation for offerors to complete and return
with their offer. This provision may not be tailored except in
accordance with Subpart 1.4. Use the provision with its
Alternate | in solicitationsissued by DoD, NASA, or the Coast
Guard that are expected to exceed the threshold at 4.601(a).
Use the provision with its Alternate Il in solicitations for
acquisitions for which small disadvantaged business procure-
ment mechanisms are authorized on aregional basis. Usethe
provison with its Alternate Il in solicitations issued by
Federa agencies subject to the requirements of the HUBZone
Act of 1997 (see 19.1302);

(3) The clause at 52.212-4, Contract Terms and
Conditions—Commercial Items. This clause includes terms
and conditions which are, to the maximum extent practica
ble, consistent with customary commercial practices and is
incorporated in the solicitation and contract by reference
(see Block 27, SF 1449). The contracting officer may tailor
this clause in accordance with 12.302; and

(4) The clause at 52.212-5, Contract Terms and
Conditions Required to Implement Satutes or Executive
Orders—Commercial Items. This clause incorporates by ref-
erence only those clauses required to implement provisions of
law or executive orders applicable to the acquisition of com-
mercial items. The contracting officer shall attach this clause
to the solicitation and contract and, using the appropriate
clause prescriptions, indicate which, if any, of the additional
clauses cited in 52.212-5(b) or (c) are applicable to the specific
acquisition. When cost information is obtained pursuant to
Part 15 to establish the reasonableness of pricesfor commer-
cial items, the contracting officer shall insert the clauses
prescribed for this purpose in an addendum to the solicitation
and contract. This clause may not be tailored.

() Whenthe use of evaluation factorsis appropriate, the
contracting officer may—

(1) Insert the provision at 52.212-2, Evauation—
Commercial Items, in solicitations for commercial items
(see 12.602); or

(2) Include asimilar provision containing all evalua
tion factors required by 13.106, Subpart 14.2 or Subpart
15.3, as an addendum (see 12.302(d)).

(d) Use of required provisions and clauses.
Notwithstanding prescriptions contained elsewhere in the
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FAR, when acquiring commercial items, contracting offi-
cers shall be required to use only those provisions and
clauses prescribed in this part. The provisions and clauses
prescribed in this part shall be revised, as necessary, to
reflect the applicability of statutes and executive orders to
the acquisition of commercia items.

(e) Discretionary use of FAR provisions and clauses.
The contracting officer may includein solicitations and con-
tracts by addendum other FAR provisions and clauses when
their use is consistent with the limitations contained in
12.302. For example:

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used. The clauses prescribed at 16.505 may be used for this
purpose.

(2) The contracting officer may include appropriate
provisions and clauses when the use of options is in the
Government's interest. The provisions and clauses pre-
scribed in 17.208 may be used for this purpose. If the
provision at 52.212-2 is used, paragraph (b) providesfor the
evaluation of options.

(3) The contracting officer may use the provisions
and clauses contained in Part 23 regarding the use of recov-
ered material when appropriate for the item being acquired.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
and clauses) only as necessary to reflect agency unique
statutes applicable to the acquisition of commercia itemsor as
may be approved by the agency senior procurement executive,
or theindividual responsible for representing the agency on
the FAR Council, without power of delegation.

12.302 Tailoring of provisions and clauses for the
acquisition of commercial items.

(&) General. The provisonsand clauses established in this
subpart are intended to address, to the maximum extent prac-
ticable, commerciad market practices for a wide range of
potential Government acquisitions of commercia items.
However, because of the broad range of commercial items
acquired by the Government, variations in commercial prac-
tices, and the relative volume of the Government's
acquisitions in the specific market, contracting officers may,
within the limitations of this subpart, and after conducting
appropriate market research, tailor the provision at 52.212-1,
Instructions to Offerors—Commercia Items, and the clause at
52.212-4, Contract Terms and Conditions— Commercid
Items, to adapt to the market conditions for each acquisition.

(b) Tailoring 52.212-4, Contract Terms and
Conditions—Commercial Items. The following paragraphs
of the clause at 52.212-4, Contract Terms and Conditions—
Commercial Items, implement statutory regquirements and
shall not be tailored—
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action deem only one source reasonably available (e.g.,
urgency, exclusive licensing agreements, or industrial mobi-
lization).

(2) For sole source acquisitions of commercial items
in excess of the simplified acquisition threshold conducted
pursuant to Subpart 13.5, the requirements at 13.501(a)
apply.

(c) Soliciting orally. (1) The contracting officer shall
solicit quotations orally to the maximum extent practicable,
if—

(i) The acquisition does not exceed the simplified
acquisition threshold;

(if) Oral solicitation is more efficient than solicit-
ing through available electronic commerce aternatives, and

(iii) Noticeis not required under 5.101.

(2) However, an ora solicitation may not be practi-
cable for contract actions exceeding $25,000 unless covered
by an exception in 5.202.

(d) Written solicitations. If obtaining electronic or ora
quotations is uneconomical or impracticable, the contract-
ing officer should issue paper solicitations for contract
actions likely to exceed $25,000. The contracting officer
shall issue a written solicitation for construction require-
ments exceeding $2,000.

(e) Useof options. Options may be included in solicita-
tions, provided the requirements of Subpart 17.2 are met
and the aggregate value of the acquisition and al options
does not exceed the dollar threshold for use of simplified
acquisition procedures.

(f) Inquiries. An agency should respond to inquiries
received through any medium (including FACNET) if doing
so would not interfere with the efficient conduct of the
acquisition. For an acquisition conducted through FAC-
NET, an agency must respond to telephonic or facsimile
inquiries only if it is unable to receive inquiries through
FACNET.

13.106-2 Evaluation of quotationsor offers.
(a) General. (1) The contracting officer shall evaluate
guotations or offers—
(i) Inanimpartial manner; and
(ii) Inclusive of transportation charges from the
shipping point of the supplier to the delivery destination.
(2) Quotations or offers shall be evaluated on the
basis established in the solicitation.
(3) All quotations or offers shall be considered (see
paragraph (b) of this subsection).

(b) Evaluation procedures. (1) The contracting officer
has broad discretion in fashioning suitable evaluation pro-
cedures. The procedures prescribed in Parts 14 and 15 are
not mandatory. At the contracting officer's discretion, one
or more, but not necessarily al, of the evaluation proce-
duresin Part 14 or 15 may be used.

(2) If using price and other factors, ensure that quota-
tions or offers can be evaluated in an efficient and
minimally burdensome fashion. Formal evaluation plans
and establishing a competitive range, conducting discus-
sions, and scoring quotations or offers are not required.
Contracting offices may conduct comparative evaluations
of offers. Evaluation of other factors, such as past perfor-
mance—

(i) Does not require the creation or existence of a
formal data base; and

(if) May be based on information such as the con-
tracting officer's knowledge of and previous experience
with the supply or service being acquired, customer sur-
veys, or other reasonable basis.

(3) For acquisitions conducted using FACNET or a
method that permits electronic response to the solicitation,
the contracting officer may—

(i) After preliminary consideration of al quota-
tions or offers, identify from al quotations or offers
received one that is suitable to the user, such as the lowest
priced brand name product, and quickly screen all lower
priced quotations or offers based on readily discernible
value indicators, such as past performance, warranty condi-
tions, and maintenance availability; or

(if) Where an evaluation is based only on price
and past performance, make an award based on whether the
lowest priced of the quotations or offers having the highest
past performance rating possible represents the best value
when compared to any lower priced quotation or offer.

13.106-3 Award and documentation.

(a) Basis for award. Before making award, the con-
tracting officer must determine that the proposed price is|
fair and reasonable.

(1) Whenever possible, base price reasonableness on
competitive quotations or offers.

(2) If only one response is received, include a state-
ment of price reasonableness in the contract file. The
contracting officer may base the statement on—

(i) Market research;

(if) Comparison of the proposed price with prices
found reasonable on previous purchases;

(iii) Current pricelists, catalogs, or advertisements.
However, inclusion of a price in a price list, catalog, or
advertisement does not, in and of itself, establish fairness
and reasonableness of the price;

(iv) A comparison with similar items in a related
industry;

(v) The contracting officer’s personal knowledge
of the item being purchased;

(vi) Comparison to an independent Government
estimate; or

(vii) Any other reasonable basis.
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(3) Occasiondly an item can be obtained only from a
supplier that quotes a minimum order price or quantity that
either unreasonably exceeds stated quantity requirements or
resultsin an unreasonable price for the quantity required. In
these instances, the contracting officer should inform the
requiring activity of all facts regarding the quotation or offer
and ask it to confirm or alter its requirement. The file shall
be documented to support the final action taken.

(b) Filedocumentation and retention. Keep documenta
tion to a minimum. Purchasing offices shall retain data
supporting purchases (paper or electronic) to the minimum
extent and duration necessary for management review pur-
poses (see Subpart 4.8). The following illustrate the extent
to which quotation or offer information should be recorded:

(1) Oral solicitations. The contracting office should
establish and maintain records of oral price quotations in
order to reflect clearly the propriety of placing the order at
the price paid with the supplier concerned. In most cases,
thiswill consist merely of showing the names of the suppli-
ers contacted and the prices and other terms and conditions
quoted by each.

(2) Written solicitations (see 2.101). For acquisitions
not exceeding the simplified acquisition threshold, limit
written records of solicitations or offersto notes or abstracts
to show prices, delivery, references to printed price lists
used, the supplier or suppliers contacted, and other pertinent
data.

() Fpecial situations.
ments—

(i) Explaining the absence of competition if only
one source is solicited and the acquisition does not exceed
the simplified acquisition threshold (does not apply to an
acquisition of utility services available from only one
source); or

(if) Supporting the award decision if other than
price-related factors were considered in selecting the sup-
plier.

(c) Notification. For acquisitions that do not exceed the
simplified acquisition threshold and for which automatic
notification is not provided through FACNET or an elec-
tronic commerce method that employs widespread
electronic public notice, notification to unsuccessful suppli-
ers shall be given only if requested or required by 5.301.

(d) Request for information. If asupplier requestsinfor-
mation on an award that was based on factors other than
price adone, a brief explanation of the basis for the contract
award decision shall be provided (see 15.503(b)(2)).

(e) Taxpayer ldentification Number. If an oral solicita-
tion is used, the contracting officer shall ensure that the
copy of the award document sent to the payment office is

Include additional state-
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annotated with the contractor's Taxpayer ldentification
Number (TIN) and type of organization (see 4.203), unless
this information will be obtained from some other source
(e.g., centralized database). The contracting officer shall
disclose to the contractor that the TIN may be used by the
Government to collect and report on any delinquent
amounts arising out of the contractor’s relationship with the
Government (31 U.S.C. 7701(c)(3)).

Subpart 13.2—Actions At or Below the Micro-
Purchase Threshold

13.201 General.

(@) Agency heads are encouraged to delegate micro-pur-
chase authority (see 1.603-3).

(b) The Governmentwide commercial purchase card
shall be the preferred method to purchase and to pay for
micro-purchases (see 2.101).

(c) Purchases at or below the micro-purchase threshold
may be conducted using any of the methods described in
Subpart 13.3, provided the purchaser is authorized and
trained, pursuant to agency procedures, to use those meth-
ods.

(d) Micro-purchases do not require provisions or
clauses, except as provided at 32.1110. This paragraph
takes precedence over any other FAR requirement to the
contrary, but does not prohibit the use of any clause.

(e) The requirements in Part 8 apply to purchases at or
below the micro-purchase threshold.

13.202 Purchase guidelines.

(a) Solicitation, evaluation of quotations, and award. (1)
To the extent practicable, micro-purchases shall be distrib-
uted equitably among qualified suppliers.

(2) Micro-purchases may be awarded without solicit-
ing competitive quotations if the contracting officer or
individual appointed in accordance with 1.603-3(b) consid-
ers the price to be reasonable.

(3) The administrative cost of verifying the reason-
ableness of the price for purchases may more than offset
potential savings from detecting instances of overpricing.
Therefore, action to verify price reasonableness need only
be taken if—

(i) The contracting officer or individual appointed
in accordance with 1.603-3(b) suspects or has information
to indicate that the price may not be reasonable (e.g., com-
parison to the previous price paid or personal knowledge of
the supply or service); or

(ii) Purchasing a supply or service for which no
comparable pricing information is readily available (e.g., a
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(b) Standard Form 30, Amendment of Solicitation/
Modification of Contract, and Optional Form 309,
Amendment of Solicitation, may be used to amend solicita-
tions of negotiated contracts.

(c) Optional Form 17, Offer Label, may be furnished
with each request for proposal.

Subpart 15.3—Sour ce Selection

15.300 Scope of subpart.

This subpart prescribes policies and procedures for selec-
tion of a source or sources in competitive negotiated
acquisitions.

15.301 Definitions.

“Deficiency,” as used in this subpart, isamateria failure
of aproposal to meet a Government requirement or a com-
bination of significant weaknesses in a proposal that
increases the risk of unsuccessful contract performance to
an unacceptable level.

“Weakness,” as used in this subpart, is aflaw in the pro-
posal that increases the risk of unsuccessful contract
performance. A “significant weakness’ in the proposal is a
flaw that appreciably increases the risk of unsuccessful con-
tract performance.

15.302 Sour ce selection objective.
The objective of source selection isto select the proposal
that represents the best value.

15.303 Responsibilities.

(@) Agency heads are responsible for source selection.
The contracting officer is designated as the source selection
authority, unless the agency head appoints another individ-
ual for a particular acquisition or group of acquisitions.

(b) The source selection authority shall—

(1) Establish an evaluation team, tailored for the par-
ticular acquisition, that includes appropriate contracting,
legal, logistics, technical, and other expertise to ensure a
comprehensive evaluation of offers;

(2) Approve the source selection strategy or acquisi-
tion plan, if applicable, before solicitation release;

(3) Ensure consistency among the solicitation
requirements, notices to offerors, proposal preparation
instructions, evaluation factors and subfactors, solicitation
provisions or contract clauses, and data requirements,

(4) Ensure that proposals are evaluated based solely
on the factors and subfactors contained in the solicitation
(10 U.S.C. 2305(b)(1) and 41 U.S.C. 253b(d)(3));

(5) Consider the recommendations of advisory
boards or panels (if any); and

(6) Select the source or sources whose proposal isthe
best value to the Government (10 U.S.C. 2305(b)(4)(B) and
41 U.S.C. 253b(d)(3)).

(c) The contracting officer shall—

(1) After release of a solicitation, serve as the focal
point for inquiries from actual or prospective offerors;

(2) After receipt of proposals, control exchangeswith
offerors in accordance with 15.306; and

(3) Award the contract(s).

15.304 Evaluation factors and significant subfactors.

(8 The award decision is based on evaluation factors
and significant subfactorsthat are tailored to the acquisition.

(b) Evaluation factors and significant subfactors must—

(1) Represent the key areas of importance and
emphasis to be considered in the source selection decision;
and

(2) Support meaningful comparison and discrimina
tion between and among competing proposals.

(c) Theevaluation factors and significant subfactors that
apply to an acquisition and their relative importance, are
within the broad discretion of agency acquisition officials,
subject to the following requirements:

(1) Priceor cost to the Government shall be evaluated
in every source selection (10 U.S.C. 2305(a)(3)(A)(ii) and
41 U.S.C. 253a(c)(1)(B)) (also see Part 36 for architect-
engineer contracts);

(2) The quality of the product or service shall be
addressed in every source selection through consideration
of one or more non-cost evaluation factors such as past per-
formance, compliance with solicitation requirements,
technical excellence, management capability, personnel
qualifications, and prior experience (10 U.S.C.
2305(a)(3)(A)(i) and 41 U.S.C. 253a(c)(1)(A)); and

(3)(i) Except as set forth in paragraph (c)(3)(iii) of
this section, past performance shall be evaluated in all
source selections for negotiated competitive acquisitions
expected to exceed $1,000,000.

(if) Except as set forth in paragraph (c)(3)(iii) of
this section, past performance shal be evaluated in all
source selections for negotiated competitive acquisitions
issued on or after January 1, 1999, for acquisitions expected
to exceed $100,000. Agencies should develop phase-in
schedules that meet or exceed this schedule.

(iii) Past performance need not be evaluated if the
contracting officer documents the reason past performance
is not an appropriate evaluation factor for the acquisition
(OFPP Policy Letter 92-5).

(4) The extent of participation of small disadvantaged
business concerns in performance of the contract shall be
evauated in unrestricted acquisitions expected to exceed
$500,000 ($1,000,000 for construction) subject to certain
limitations (see 19.201 and 19.1202).
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(d) All factors and significant subfactors that will affect
contract award and their relative importance shall be stated
clearly in the solicitation (10 U.S.C. 2305(a)(2)(A)(i) and
41 U.S.C. 253a(b)(1)(A)) (see 15.204-5(c)). The rating
method need not be disclosed in the solicitation. The gen-
eral approach for evaluating past performance information
shall be described.

(e) The solicitation shall also state, at a minimum,
whether all evaluation factors other than cost or price, when
combined, are—

(1) Significantly more important than cost or price;

(2) Approximately equal to cost or price; or

(3) Significantly lessimportant than cost or price (10
U.S.C. 2305(a)(3)(A)(iii) and 41 U.S.C. 253a(c)(1)(C)).

15.305 Proposal evaluation.

(a) Proposal evaluation is an assessment of the proposal
and the offeror’s ability to perform the prospective contract
successfully. An agency shall evaluate competitive propos-
als and then assess their relative qualities solely on the
factors and subfactors specified in the solicitation.
Evaluations may be conducted using any rating method or
combination of methods, including color or adjectival rat-
ings, numerical weights, and ordinal rankings. Therelative
strengths, deficiencies, significant weaknesses, and risks
supporting proposal evaluation shall be documented in the
contract file.

(1) Cost or price evaluation. Normally, competition
establishes price reasonableness. Therefore, when contract
ing on afirm-fixed-price or fixed-price with economic price
adjustment basis, comparison of the proposed prices will
usually satisfy the requirement to perform a price analysis,
and a cost analysis need not be performed. In limited situ-
ations, a cost analysis (see 15.403-1(c)(1)(i)(B)) may be
appropriate to establish reasonableness of the otherwise
successful offeror’s price.  When contracting on a cost-
reimbursement basis, evaluations shall include a cost
realism analysis to determine what the Government should
redistically expect to pay for the proposed effort, the
offeror’s understanding of the work, and the offeror’s abil -
ity to perform the contract. Cost realism analyses may also
be used on fixed-price incentive contracts or, in exceptiona
cases, on other competitive fixed-price-type contracts (see
15.404-1(d)(3)). The contracting officer shall document the
cost or price evaluation.

(2) Past performance evaluation. (i) Past perfor-
mance information is one indicator of an offeror's ability to
perform the contract successfully. The currency and rele-
vance of the information, source of the information, context
of the data, and general trends in contractor’s performance
shall be considered. This comparative assessment of past
performance information is separate from the responsibility
determination required under Subpart 9.1.
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(if) The solicitation shall describe the approach for
evaluating past performance, including evaluating offerors
with no relevant performance history, and shal provide
offerors an opportunity to identify past or current contracts
(including Federal, State, and local government and private)
for efforts similar to the Government requirement. The
solicitation shall also authorize offerors to provide informa-
tion on problems encountered on the identified contracts
and the offeror’s corrective actions. The Government shall
consider this information, as well as information obtained
from any other sources, when evaluating the offeror’s past
performance. The source selection authority shall deter-
mine the relevance of similar past performance information.

(iif) The evauation should take into account past
performance information regarding predecessor companies,
key personnel who have relevant experience, or subcontrac-
tors that will perform major or critical aspects of the
requirement when such information is relevant to the instant
acquisition.

(iv) In the case of an offeror without a record of
relevant past performance or for whom information on past
performance is not available, the offeror may not be evalu-
ated favorably or unfavorably on past performance.

(v) The evaluation should include the past perfor-
mance of offerors in complying with subcontracting plan
goasfor small disadvantaged business (SDB) concerns (see
Subpart 19.7), monetary targets for SDB participation (see
19.1202), and notifications submitted under 19.1202-4(b).

(3) Technical evaluation. When tradeoffs are performed
(see15.101-1), the source selection records shdll include—

(i) An assessment of each offeror's ability to
accomplish the technical requirements; and

(if) A summary, matrix, or quantitative ranking,
along with appropriate supporting narrative, of each techni-
cal proposal using the evaluation factors.

(4) Costinformation Cost information may be pro-
vided to members of the technica evaluation team in
accordance with agency procedures.

(b) The source selection authority may reject all propos-
alsreceived in response to asolicitation, if doing soisinthe
best interest of the Government.

(c) For restrictions on the use of support contractor per-
sonnel in proposal evaluation, see 37.203(d).

15.306 Exchangeswith offerorsafter receipt of
proposals.

(a) Clarifications and award without discussions. (1)
Clarifications are limited exchanges, between the
Government and offerors, that may occur when award with-
out discussions is contemplated.

(2) If award will be made without conducting discus-
sions, offerors may be given the opportunity to clarify certain
aspects of proposals (e.g., the relevance of an offeror’s past
performance information and adverse past performance
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“Forward pricing rate agreement” means awritten agree-
ment negotiated between a contractor and the Government
to make certain rates available during a specified period for
use in pricing contracts or modifications. Such rates repre-
sent reasonable projections of specific costs that are not
easily estimated for, identified with, or generated by a spe-
cific contract, contract end item, or task. These projections
may include rates for such things as labor, indirect costs,
material obsolescence and usage, spare parts provisioning,
and material handling.

“Forward pricing rate recommendation” means arate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a
forward pricing rate agreement.

“Information other than cost or pricing data’ means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost reaism. For example, such
information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Price,” as used in this subpart, means cost plus any fee
or profit applicable to the contract type.

“Subcontract,” as used in this subpart, also includes a
transfer of commercial items between divisions, sub-
sidiaries, or affiliates of a contractor or a subcontractor (10
U.S.C. 2306a(h)(2) and 41 U.S.C. 254b(h)(2)).

15.402 Pricing policy.

Contracting officers shall—

(8 Purchase supplies and services from responsible
sources at fair and reasonable prices. In establishing the
reasonableness of the offered prices, the contracting officer
shall not obtain more information than is necessary. To the
extent that cost or pricing data are not required by 15.403-
4, the contracting officer shall generally use the following
order of preference in determining the type of information
required:

(1) No additional information from the offeror, if the
priceis based on adequate price competition, except as pro-
vided by 15.403-3(b).

(2) Information other than cost or pricing data:

(i) Information related to prices (e.g., established
catalog or market prices or previous contract prices), rely-
ing first on information available within the Government;
second, on information obtained from sources other than the
offeror; and, if necessary, on information obtained from the
offeror. When obtaining information from the offeror is
necessary, unless an exception under 15.403-1(b)(1) or (2)
applies, such information submitted by the offeror shall
include, a& a minimum, appropriate information on the

prices at which the same or similar items have been sold
previously, adequate for evaluating the reasonableness of
the price.

(ii) Cost information, that does not meet the defi-
nition of cost or pricing data at 15.401.

(3) Cost or pricing data. The contracting officer
should use every means available to ascertain whether afair
and reasonable price can be determined before requesting
cost or pricing data. Contracting officers shall not require
unnecessarily the submission of cost or pricing data,
because it leads to increased proposal preparation costs,
generally extends acquisition lead time, and consumes addi-
tional contractor and Government resources.

(b) Price each contract separately and independently and
not—

(1) Use proposed price reductions under other con-
tracts as an evaluation factor; or

(2) Consider losses or profits realized or anticipated
under other contracts.

() Not include in a contract price any amount for a
specified contingency to the extent that the contract pro-
vides for a price adjustment based upon the occurrence of
that contingency.

15.403 Obtaining cost or pricing data.

15.403-1 Prohibition on obtaining cost or pricing data

(10 U.S.C. 2306a and 41 U.S.C. 254b).

(@) Cost or pricing data shall not be obtained for acqui-
sitions at or below the simplified acquisition threshold.

(b) Exceptionsto cost or pricing data requirements. The
contracting officer shall not require submission of cost or
pricing data to support any action (contracts, subcontracts,
or modifications) (but may require information other than
cost or pricing data to support a determination of price rea-
sonableness or cost realism)—

(1) When the contracting officer determines that
prices agreed upon are based on adequate price competition
(see standards in paragraph (c)(1) of this subsection);

(2) When the contracting officer determines that
prices agreed upon are based on prices set by law or regula-
tion (see standards in paragraph (c)(2) of this subsection);

(3) When a commercia item is being acquired (see
standards in paragraph (c)(3) of this subsection);

(4) When awaiver has been granted (see standardsin
paragraph (c)(4) of this subsection); or

(5) When modifying a contract or subcontract for
commercial items (see standards in paragraph (c)(3) of this
subsection).

(c) Sandards for exceptions from cost or pricing data
reguirements—(1) Adeguate price competition. A priceis
based on adequate price competition if—

(FAC 97-14) 15-13




FAC 97-14 SEPTEMBER 24, 1999

15.403-2

FEDERALACQUISITION REGULATION

(i) Two or more responsible offerors, competing
independently, submit priced offers that satisfy the
Government's expressed requirement and if—

(A) Award will be made to the offeror whose
proposal represents the best value (see 2.101) where priceis
asubstantial factor in source selection; and

(B) Thereisno finding that the price of the oth-
erwise successful offeror is unreasonable. Any finding that
the price is unreasonable must be supported by a statement of
the facts and approved at alevel above the contracting officer;

(if) There was a reasonable expectation, based on
market research or other assessment, that two or more
responsible offerors, competing independently, would sub-
mit priced offers in response to the solicitation's expressed
requirement, even though only one offer is received from a
responsible offeror and if—

(A) Based onthe offer received, the contracting
officer can reasonably conclude that the offer was submitted
with the expectation of competition, e.g., circumstances
indicate that—

(1) Theofferor believed that at least one other
offeror was capable of submitting ameaningful offer; and

(2) The offeror had no reason to believe that
other potential offerors did not intend to submit an offer; and

(B) The determination that the proposed price
is based on adequate price competition, isreasonable, and is
approved at alevel above the contracting officer; or

(iii) Price analysis clearly demonstrates that the
proposed price is reasonable in comparison with current or
recent prices for the same or similar items, adjusted to
reflect changes in market conditions, economic conditions,
guantities, or terms and conditions under contracts that
resulted from adequate price competition.

(2) Pricesset by law or regulation. Pronouncements
intheform of periodic rulings, reviews, or similar actions of
agovernmental body, or embodied in the laws, are sufficient
to set aprice.

(3) Commercial items. Any acquisition for an item
that meets the commercial item definition in 2.101, or any
modification, as defined in paragraph (c)(1) or (2) of that
definition, that does not change the item from a commercial
item to a noncommercia item, is exempt from the require-
ment for cost or pricing data. If the contracting officer
determines that an item claimed to be commercial is, in fact,
not commercial and that no other exception or waiver
applies, the contracting officer must require submission of
cost or pricing data.

(4) Waivers. The head of the contracting activity
(HCA) may, without power of delegation, waive the
requirement for submission of cost or pricing datain excep-
tional cases. The authorization for the waiver and the
supporting rationale shall be in writing. The HCAmay con-
sider waiving the requirement if the price can be determined
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to be fair and reasonable without submission of cost or pric-
ing data. For example, if cost or pricing datawere furnished
on previous production buys and the contracting officer
determines such data are sufficient, when combined with
updated information, a waiver may be granted. If the HCA
has waived the requirement for submission of cost or pric-
ing data, the contractor or higher-tier subcontractor to
whom the waiver relates shall be considered as having been
required to provide cost or pricing data. Consequently,
award of any lower-tier subcontract expected to exceed the
cost or pricing data threshold requires the submission of
cost or pricing data unless—

(i) An exception otherwise applies to the subcon-
tract; or

(if) The waiver specifically includes the subcon-
tract and the rationale supporting the waiver for that
subcontract.

15.403-2 Other circumstances where cost or pricing
data arenot required.

(8 The exercise of an option at the price established at
contract award or initial negotiation does not require sub-
mission of cost or pricing data.

(b) Cost or pricing data are not required for proposals
used solely for overrun funding or interim billing price
adjustments.

15.403-3 Requiring information other than cost or
pricing data.

(8 General. (1) The contracting officer is responsible
for obtaining information that is adequate for evaluating the
reasonableness of the price or determining cost realism, but
the contracting officer should not obtain more information
than is necessary (see 15.402(a)). If the contracting officer
cannot obtain adequate information from sources other than
the offeror, the contracting officer must require submission
of information other than cost or pricing data from the
offeror that is adequate to determine a fair and reasonable
price (10 U.S.C. 2306a(d)(1) and 41 U.S.C. 254b(d)(2)).
Unless an exception under 15.403-1(b)(1) or (2) applies, the
contracting officer must require that the information sub-
mitted by the offeror include, at a minimum, appropriate
information on the prices at which the same item or similar
items have previously been sold, adequate for determining
the reasonableness of the price. To determine the informa-
tion an offeror should be required to submit, the contracting
officer should consider the guidance in Section 3.3, Chapter
3, Volume |, of the Contract Pricing Reference Guide cited
at 15.404-1(a)(7).

(2) The contractor’s format for submitting the infor-
mation should be used (see 15.403-5(b)(2)).

(3) The contracting officer must ensure that informa-
tion used to support price negotiationsis sufficiently current
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to permit negotiation of a fair and reasonable price.
Requests for updated offeror information should be limited
to information that affects the adequacy of the proposal for
negotiations, such as changesin price lists.

(4) As specified in Section 808 of Public Law 105-
261, an offeror who does not comply with a requirement to
submit information for a contract or subcontract in accor-
dance with paragraph (8)(1) of this subsection is ineligible
for award unless the HCA determines that it is in the best
interest of the Government to make the award to that
offeror, based on consideration of the following:

(i) The effort made to obtain the data.

(ii) The need for the item or service.

(iii) Increased cost or significant harm to the
Government if award is not made.

(b) Adequate price competition. When adequate price
competition exists (see 15.403-1(c)(1)), generally no addi-
tional information is necessary to determine the
reasonableness of price. However, if there are unusual cir-
cumstances where it is concluded that additional
information is necessary to determine the reasonabl eness of
price, the contracting officer shall, to the maximum extent
practicable, obtain the additional information from sources
other than the offeror. In addition, the contracting officer
may request information to determine the cost realism of
competing offers or to evaluate competing approaches.

(c) Commercial items. (1) At a minimum, the contract-
ing officer must use price analysis to determine whether the
priceisfair and reasonable whenever the contracting officer
acquires acommercial item (see 15.404-1(b)). The fact that
a price is included in a catalog does nat, in and of itself,
make it fair and reasonable. If the contracting officer can-
not determine whether an offered price is fair and
reasonable, even after obtaining additional information
from sources other than the offeror, then the contracting
officer must require the offeror to submit information other
than cost or pricing data to support further analysis (see
15.403-3(a)(1)).

(2) Limitations relating to commercial items (10
U.S.C. 2306a(d)(2) and 41 U.S.C. 254b(d)). (i) The con-
tracting officer must limit requests for sales data relating to
commercia items to data for the same or similar items dur-
ing a relevant time period.

(if) The contracting officer must, to the maximum
extent practicable, limit the scope of the request for infor-
mation relating to commercia items to include only
information that is in the form regularly maintained by the
offeror as part of its commercial operations.

(iii) The Government must not disclose outside the
Government information obtained relating to commercial
items that is exempt from disclosure under 24.202(a) or the
Freedom of Information Act (5 U.S.C. 552(b)).

15.403-4 Requiring cost or pricing data (10 U.S.C.
2306a and 41 U.S.C. 254b).

(8)(1) Cost or pricing data shall be obtained only if the
contracting officer concludes that none of the exceptionsin
15.403-1(b) applies. However, if the contracting officer has
sufficient information available to determine price reason-
ableness, then a waiver under the exception at
15.403-1(b)(4) should be considered. The threshold for
obtaining cost or pricing datais $500,000. Unless an excep-
tion applies, cost or pricing data are required before
accomplishing any of the following actions expected to
exceed the current threshold or, in the case of existing con-
tracts, the threshold specified in the contract:

(i) The award of any negotiated contract (except
for undefinitized actions such as letter contracts).

(if) The award of a subcontract at any tier, if the
contractor and each higher-tier subcontractor have been
required to furnish cost or pricing data (but see waivers at
15.403-1(c)(4)).

(iii) The modification of any sealed bid or negoti-
ated contract (whether or not cost or pricing data were
initially required) or any subcontract covered by paragraph
(a)(2)(ii) of this subsection. Price adjustment amounts shall
consider both increases and decreases (e.g., a $150,000
modification resulting from a reduction of $350,000 and an
increase of $200,000 is a pricing adjustment exceeding
$500,000). Thisrequirement does not apply when unrel ated
and separately priced changes for which cost or pricing data
would not otherwise be required are included for adminis-
trative convenience in the same modification. Negotiated
final pricing actions (such as termination settlements and
total final price agreements for fixed-price incentive and
redeterminable contracts) are contract modifications requir-
ing cost or pricing data if the total final price agreement for
such settlements or agreements exceeds the pertinent
threshold set forth at paragraph (a)(1) of this subsection, or
the partial termination settlement plus the estimate to com-
plete the continued portion of the contract exceeds the
pertinent threshold set forth at paragraph (a)(1) of this sub-
section (see 49.105(¢)(15)).

(2) Unless prohibited because an exception at 15.403-
1(b) applies, the head of the contracting activity, without
power of delegation, may authorize the contracting officer
to obtain cost or pricing data for pricing actions below the
pertinent threshold in paragraph (a)(1) of this subsection,
provided the action exceeds the simplified acquisition
threshold. The head of the contracting activity shall justify
the requirement for cost or pricing data. The documentation
shall include a written finding that cost or pricing data are
necessary to determine whether the priceis fair and reason-
able and the facts supporting that finding.

(b) When cost or pricing data are required, the con-
tracting officer shall require the contractor or prospective
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contractor to submit to the contracting officer (and to have
any subcontractor or prospective subcontractor submit to
the prime contractor or appropriate subcontractor tier) the
following in support of any proposal:

(1) Thecost or pricing data.

(2) A certificate of current cost or pricing data, in the
format specified in 15.406-2, certifying that to the best of its
knowledge and belief, the cost or pricing data were accu-
rate, complete, and current as of the date of agreement on
price or, if applicable, an earlier date agreed upon between
the partiesthat is as close as practicabl e to the date of agree-
ment on price.

(c) If cost or pricing data are requested and submitted by
an offeror, but an exception is later found to apply, the data
shall not be considered cost or pricing data as defined in
15.401 and shall not be certified in accordance with 15.406-
2.

(d) The requirements of this subsection also apply to
contracts entered into by an agency on behalf of a foreign
government.

15.403-5 Instructionsfor submission of cost or pricing
data or information other than cost or pricing data.
(@) Taking into consideration the policy at 15.402, the

contracting officer shall specify in the solicitation (see

15.408(1) and (m))—

(1) Whether cost or pricing data are required;

(2) That, inlieu of submitting cost or pricing data, the
offeror may submit arequest for exception from the require-
ment to submit cost or pricing data;

(3) Any information other than cost or pricing data
that is required; and

(4) Necessary preaward or postaward access to
offeror's records.

(b)(1) Unlessrequired to be submitted on one of the ter-
mination forms specified in Subpart 49.6, the contracting
officer may require submission of cost or pricing datain the
format indicated in Table 15-2 of 15.408, specify an alter-
native format, or permit submission in the contractor’'s
format.

(2) Information other than cost or pricing data may be
submitted in the offeror’s own format unless the contracting
officer decides that use of a specific format is essential and
the format has been described in the solicitation.

(3) Data supporting forward pricing rate agreements
or final indirect cost proposals shall be submitted in a form
acceptable to the contracting officer.

15.404 Proposal analysis.
15.404-1 Proposal analysistechniques.

(@) General. The objective of proposa analysis is to
ensure that the final agreed-to price is fair and reasonable.
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(1) The contracting officer isresponsible for evaluat-
ing the reasonableness of the offered prices. The analytical
techniques and procedures described in this subsection may
be used, singly or in combination with others, to ensure that
the final price is fair and reasonable. The complexity and
circumstances of each acquisition should determine the
level of detail of the analysis required.

(2) Price analysis shall be used when cost or pricing
data are not required (see paragraph (b) of this subsection
and 15.404-3).

(3) Cost analysis shall be used to evaluate the rea-
sonableness of individual cost elements when cost or
pricing data are required. Price analysis should be used to
verify that the overall price offered is fair and reasonable.

(4) Cost analysis may aso be used to evaluate infor-
mation other than cost or pricing data to determine cost
reasonableness or cost realism.

(5) The contracting officer may request the advice
and assistance of other expertsto ensure that an appropriate
analysisis performed.

(6) Recommendations or conclusions regarding the
Government’ s review or analysis of an offeror’s or contrac-
tor's proposal shall not be disclosed to the offeror or
contractor without the concurrence of the contracting offi-
cer. Any discrepancy or mistake of fact (such as
duplications, omissions, and errors in computation) con-
tained in the cost or pricing data or information other than
cost or pricing data submitted in support of a proposal shall
be brought to the contracting officer’s attention for appro-
priate action.

(7) TheAir Forcelnstitute of Technology (AFIT) and
the Federal Acquisition Institute (FAI) jointly prepared a
five-volume set of Contract Pricing Reference Guides to
guide pricing and negotiation personnel. The five guides
are: | Price Analysis, Il Quantitative Techniques for
Contract Pricing, Il Cost Analysis, IV Advanced Issuesin
Contract Pricing, and V Federal Contract Negotiation
Techniques. These references provide detailed discussion
and exampl es applying pricing policies to pricing problems.
They are to be used for instruction and professional guid-
ance. However, they are not directive and should be
considered informational only. Free copies of the refer-
ences are available on the World Wide Web, Internet address
http://www.gsa.gov/fai.

(b) Priceanalysis. (1) Price analysis is the process of
examining and evaluating a proposed price without eval uat-
ing its separate cost elements and proposed profit.

(2) The Government may use various price analysis
techniques and procedures to ensure a fair and reasonable
price. Examples of such techniquesinclude, but are not lim-
ited to, the following:

(i) Comparison of proposed prices received in
response to the solicitation. Normally, adequate price com-
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petition establishes price reasonableness (see 15.403-
1(c)(2)).

(if) Comparison of previously proposed prices and
previous Government and commercial contract prices with
current proposed pricesfor the same or similar items, if both
the validity of the comparison and the reasonableness of the
previous price(s) can be established.

(iii) Use of parametric estimating methods/applica-
tion of rough yardsticks (such as dollars per pound or per
horsepower, or other units) to highlight significant inconsis-
tencies that warrant additional pricing inquiry.

(iv) Comparison with competitive published price
lists, published market prices of commodities, similar
indexes, and discount or rebate arrangements.

(v) Comparison of proposed prices with indepen-
dent Government cost estimates.

(vi) Comparison of proposed prices with prices
obtained through market research for the same or similar
items.

(vii) Analysis of pricing information provided by
the offeror.

(3) The first two techniques at 15.404-1(b)(2) are the
preferred techniques. However, if the contracting officer
determines that information on competitive proposed prices
or previous contract prices is not available or is insufficient
to determine that the price is fair and reasonable, the con-
tracting officer may use any of the remaining techniques as
appropriate to the circumstances applicable to the acquisi-
tion.

(4) Vaue analysis can give insight into the relative
worth of a product and the Government may use it in con-
junction with the price analysis techniques listed in
paragraph (b)(2) of this section.

(c) Cost analysis. (1) Cost analysis is the review and
evaluation of the separate cost elements and profit in an
offeror's or contractor's proposal (including cost or pricing
data or information other than cost or pricing data), and the
application of judgment to determine how well the proposed
costs represent what the cost of the contract should be,
assuming reasonable economy and efficiency.

(2) The Government may use various cost analysis
techniques and procedures to ensure a fair and reasonable
price, given the circumstances of the acquisition. Such
techniques and procedures include the following:

(i) Verification of cost or pricing data and evalua-
tion of cost elements, including—

(A) The necessity for, and reasonableness of,
proposed costs, including alowances for contingencies;

(B) Projection of the offeror's cost trends, on the
basis of current and historical cost or pricing data;

(C) Reasonableness of estimates generated by
appropriately calibrated and validated parametric models or
cost-estimating relationships; and

(D) The application of audited or negotiated
indirect cost rates, labor rates, and cost of money or other
factors.

(if) Evauating the effect of the offeror's current
practices on future costs. In conducting this evaluation, the
contracting officer shall ensure that the effects of inefficient
or uneconomical past practices are not projected into the
future. In pricing production of recently developed com-
plex equipment, the contracting officer should perform a
trend analysis of basic labor and materials, even in periods
of relative price stability.

(iii) Comparison of costs proposed by the offeror
for individual cost elements with—

(A) Actua costs previoudly incurred by the
same offeror;

(B) Previous cost estimates from the offeror or
from other offerors for the same or similar items;

(C) Other cost estimatesreceived in responseto
the Government's request;

(D) Independent Government cost estimates by
technical personnel; and

(E) Forecasts of planned expenditures.

(iv) Verification that the offeror's cost submissions
are in accordance with the contract cost principles and pro-
cedures in Part 31 and, when applicable, the requirements
and procedures in 48 CFR Chapter 99 (Appendix to the
FAR looseleaf edition), Cost Accounting Standards.

(v) Review to determine whether any cost or pric-
ing data necessary to make the contractor's proposa
accurate, complete, and current have not been either sub-
mitted or identified in writing by the contractor. If there are
such data, the contracting officer shall attempt to obtain
them and negotiate, using them or making satisfactory
allowance for the incompl ete data.

(vi) Analysis of the results of any make-or-buy
program reviews, in evaluating subcontract costs (see
15.407-2).

(d) Cost realism analysis. (1) Cost realism analysis is
the process of independently reviewing and evaluating spe-
cific elements of each offeror's proposed cost estimate to
determine whether the estimated proposed cost elements are
realistic for the work to be performed; reflect a clear under -
standing of the requirements; and are consistent with the
unigue methods of performance and materials described in
the offeror's technical proposal.

(2) Cost realism analyses shall be performed on cost-
reimbursement contracts to determine the probable cost of
performance for each offeror.

(i) The probable cost may differ from the proposed
cost and should reflect the Government's best estimate of
the cost of any contract that is most likely to result from the
offeror's proposal. The probable cost shall be used for pur-
poses of evaluation to determine the best value.
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(if) The probable cost is determined by adjusting
each offeror’s proposed cost, and fee when appropriate, to
reflect any additions or reductions in cost elements to real-
istic levels based on the results of the cost realism analysis.

(3) Cost redlism analyses may aso be used on com-
petitive fixed-price incentive contracts or, in exceptional
cases, on other competitive fixed-price-type contracts when
new reguirements may not be fully understood by compet-
ing offerors, there are quality concerns, or past experience
indicates that contractors proposed costs have resulted in
quality or service shortfalls. Results of the analysis may be
used in performance risk assessments and responsibility
determinations. However, proposals shall be evaluated
using the criteria in the solicitation, and the offered prices
shall not be adjusted as a result of the analysis.

(e) Technical analysis. (1) The contracting officer may
request that personnel having specialized knowledge, skills,
experience, or capability in engineering, science, or man-
agement perform atechnical analysis of the proposed types
and quantities of materials, labor, processes, special tooling,
facilities, the reasonableness of scrap and spoilage, and
other associated factors set forth in the proposal(s) in order
to determine the need for and reasonableness of the pro-
posed resources, assuming reasonable economy and
efficiency.

(2) At a minimum, the technical analysis should
examine the types and quantities of material proposed and
the need for the types and quantities of labor hours and the
labor mix. Any other data that may be pertinent to an
assessment of the offeror’s ability to accomplish the techni-
cal requirements or to the cost or price analysis of the
service or product being proposed should also be included
in the analysis.

(f) Unit prices. (1) Except when pricing an item on the
basis of adequate price competition or catalog or market
price, unit prices shall reflect the intrinsic value of an item
or service and shall be in proportion to an item’s base cost
(e.g., manufacturing or acquisition costs). Any method of
distributing costs to line items that distorts the unit prices
shall not be used. For example, distributing costs equally
among line items is not acceptable except when there is lit-
tle or no variation in base cost.

(2) Except for the acquisition of commercial items,
contracting officers shall require that offerors identify in
their proposal s those items of supply that they will not man-
ufacture or to which they will not contribute significant
value, unless adequate price competition is expected (10
U.S.C. 2304 and 41 U.S.C. 254(d)(5)(A)(i)). Such infor-
mation shall be used to determine whether the intrinsic
value of an item has been distorted through application of
overhead and whether such items should be considered for
breskout. The contracting officer may require such infor-
mation in all other negotiated contracts when appropriate.
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(g) Unbalanced pricing. (1) Unbalanced pricing may
increase performance risk and could result in payment of
unreasonably high prices. Unbalanced pricing exists when,
despite an acceptable total evaluated price, the price of one
or more contract line items is significantly over or under-
stated as indicated by the application of cost or price
analysis techniques. The greatest risks associated with
unbalanced pricing occur when—

(i) Startup work, mobilization, first articles, or
first article testing are separate line items;

(il) Base quantities and option quantities are sepa-
rate line items; or

(iii) The evaluated price is the aggregate of esti-
mated quantities to be ordered under separate line items of
an indefinite-delivery contract.

(2) All offerswith separately priced line items or sub-
line items shall be analyzed to determine if the prices are
unbalanced. If cost or price analysis techniques indicate
that an offer is unbalanced, the contracting officer shall—

(i) Consider the risks to the Government associ-
ated with the unbalanced pricing in determining the
competitive range and in making the source selection deci-
sion; and

(ii) Consider whether award of the contract will
result in paying unreasonably high prices for contract per-
formance.

(3) Anoffer may berejected if the contracting officer
determines that the lack of balance poses an unacceptable
risk to the Government.

15.404-2 |Information to support proposal analysis.

(a) Field pricing assistance. (1) The contracting officer
should request field pricing assistance when the information
available at the buying activity isinadequate to determine a
fair and reasonable price. The contracting officer must tai-
lor requests to reflect the minimum essential supplementary
information needed to conduct atechnical or cost or pricing
analysis.

(2) The contracting officer must tailor the type of
information and level of detail requested in accordance with
the specialized resources available at the buying activity
and the magnitude and complexity of the required analysis.
Field pricing assistance is generally available to provide—

(i) Technical, audit, and special reports associated
with the cost elements of a proposal, including subcontracts,
(if) Information on related pricing practices and
history;
(iii) Information to help contracting officers deter-
mine commerciality and price reasonableness, including—
(A) Verifying sdles history to source docu-
ments;
(B) Identifying special terms and conditions;
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(C) Identifying customarily granted or offered
discounts for the item;

(D) Verifying the item to an existing catalog or
pricelist;

(E) Verifying historical data for an item previ-
ously not determined commercia that the offeror is now
trying to qualify as a commercial item; and

(F) Identifying general market conditions
affecting determinations of commerciality and price reason-
ableness.

(iv) Information relative to the business, technical,
production, or other capabilities and practices of an offeror.

(3) When field pricing assistance is requested, con-
tracting officers are encouraged to team with appropriate
field experts throughout the acquisition process, including
negotiations. Early communication with these experts will
assist in determining the extent of assistance required, the
specific areas for which assistance is needed, a redlistic
review schedule, and the information necessary to perform
the review.

(4) When requesting field pricing assistance on acon-
tractor's regquest for equitable adjustment, the contracting
officer shall provide the information listed in 43.204(b)(5).

(5) Field pricing information and other reports may
include proprietary or source selection information (see
3.104-4(j) and (k)). Such information shall be appropriately
identified and protected accordingly.

(b) Reporting field pricing information. (1) Depending
upon the extent and complexity of the field pricing review,
results, including supporting rationale, may be reported
directly to the contracting officer orally, in writing, or by
any other method acceptable to the contracting officer.

(i) Whenever circumstances permit, the contract-
ing officer and field pricing experts are encouraged to use
telephonic and/or electronic means to request and transmit
pricing information.

(if) When it is necessary to have written technical
and audit reports, the contracting officer shall request that
the audit agency concurrently forward the audit report to the
requesting contracting officer and the administrative con-
tracting officer (ACO). The completed field pricing
assistance results may reference audit information, but need
not reconcile the audit recommendations and technical rec-
ommendations. A copy of the information submitted to the
contracting officer by field pricing personnel shall be pro-
vided to the audit agency.

(2) Audit and field pricing information, whether writ-
ten or reported telephonically or electronically, shall be
made a part of the official contract file (see 4.807(f)).

(c) Audit assistance for prime contracts or subcontracts.
(1) The contracting officer may contact the cognizant audit
office directly, particularly when an audit is the only field
pricing support required. The audit office shall send the

audit report, or otherwise transmit the audit recommenda-
tions, directly to the contracting officer.

(i) The auditor shall not reveal the audit conclu-
sions or recommendations to the offeror/contractor without
obtaining the concurrence of the contracting officer.
However, the auditor may discuss statements of facts with
the contractor.

(i) The contracting officer should be notified
immediately of any information disclosed to the auditor
after submission of areport that may significantly affect the
audit findings and, if necessary, a supplemental audit report
shall be issued.

(2) The contracting officer shall not request a sepa-
rate preaward audit of indirect costs unless the information
already available from an existing audit, completed within
the preceding 12 months, is considered inadequate for deter-
mining the reasonabl eness of the proposed indirect costs (41
U.S.C. 254d and 10 U.S.C. 2313).

(3) Theauditor isresponsible for the scope and depth
of the audit. Copies of updated information that will signif-
icantly affect the audit should be provided to the auditor by
the contracting officer.

(4) Genera accessto the offeror's books and financial
records is limited to the auditor. This limitation does not
preclude the contracting officer or the ACO, or their repre-
sentatives, from requesting that the offeror provide or make
available any data or records necessary to anayze the
offeror's proposal.

(d) Deficient proposals. The ACO or the auditor, as
appropriate, shall notify the contracting officer immediately
if the data provided for review is so deficient as to preclude
review or audit, or if the contractor or offeror has denied
access to any records considered essential to conduct a sat-
isfactory review or audit. Ora notifications shall be
confirmed promptly in writing, including a description of
deficient or denied data or records. The contracting officer
immediately shall take appropriate action to obtain the
required data. Should the offeror/contractor again refuse to
provide adeguate data, or provide access to necessary data,
the contracting officer shall withhold the award or price
adjustment and refer the contract action to a higher author-
ity, providing details of the attempts made to resolve the
matter and a statement of the practicability of obtaining the
supplies or services from another source.

15.404-3 Subcontract pricing consider ations.

(8 The contracting officer is responsible for the deter-
mination of price reasonableness for the prime contract,
including subcontracting costs. The contracting officer
should consider whether a contractor or subcontractor has
an approved purchasing system, has performed cost or price
analysis of proposed subcontractor prices, or has negotiated
the subcontract prices before negotiation of the prime con-
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tract, in determining the reasonableness of the prime con-
tract price. This does not relieve the contracting officer
from the responsibility to analyze the contractor’s submis-
sion, including subcontractor’s cost or pricing data.

(b) The prime contractor or subcontractor shall—

(1) Conduct appropriate cost or price analyses to
establish the reasonabl eness of proposed subcontract prices;

(2) Include the results of these analyses in the price
proposal; and

(3) When required by paragraph (c) of this subsec-
tion, submit subcontractor cost or pricing data to the
Government as part of its own cost or pricing data.

(c) Any contractor or subcontractor that is required to
submit cost or pricing data also shall obtain and analyze cost
or pricing data before awarding any subcontract, purchase
order, or modification expected to exceed the cost or pricing
data threshold, unless an exception in 15.403-1(b) appliesto
that action.

(1) The contractor shall submit, or cause to be sub-
mitted by the subcontractor(s), cost or pricing data to the
Government for subcontracts that are the lower of either—

(i) $10,000,000 or more; or

(if) Both more than the pertinent cost or pricing
data threshold and more than 10 percent of the prime con-
tractor’'s proposed price, unless the contracting officer
believes such submission is unnecessary.

(2) The contracting officer may require the contractor
or subcontractor to submit to the Government (or cause sub-
mission of) subcontractor cost or pricing data below the
thresholds in paragraph (c)(1) of this subsection that the
contracting officer considers necessary for adequately pric-
ing the prime contract.

(3) Subcontractor cost or pricing data shall be sub-
mitted in the format provided in Table 15-2 of 15.408 or the
alternate format specified in the solicitation.

(4) Subcontractor cost or pricing data shall be cur-
rent, accurate, and complete as of the date of price
agreement, or, if applicable, an earlier date agreed upon by
the parties and specified on the contractor’s Certificate of
Current Cost or Pricing Data. The contractor shall update
subcontractor’s data, as appropriate, during source selection
and negotiations.

(5) If there is more than one prospective subcontrac-
tor for any given work, the contractor need only submit to
the Government cost or pricing data for the prospective sub-
contractor most likely to receive the award.

15.404-4 Profit.

(@) General. This subsection prescribes policies for
establishing the profit or fee portion of the Government
prenegotiation objective in price negotiations based on cost
analysis.
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(1) Profit or fee prenegotiation objectives do not nec-
essarily represent net income to contractors. Rather, they
represent that element of the potential total remuneration
that contractors may receive for contract performance over
and above allowable costs. This potential remuneration ele-
ment and the Government's estimate of allowable costs to
be incurred in contract performance together equa the
Government's total prenegotiation objective. Just as actua
costs may vary from estimated costs, the contractor's actual
realized profit or fee may vary from negotiated profit or fee,
because of such factors as efficiency of performance, incur-
rence of costs the Government does not recognize as
allowable, and the contract type.

(2) Itisinthe Government'sinterest to offer contrac-
tors opportunities for financial rewards sufficient to
stimulate efficient contract performance, attract the best
capabilities of qualified large and small business concerns
to Government contracts, and maintain a viable industrial
base.

(3) Both the Government and contractors should be
concerned with profit as a motivator of efficient and effec-
tive contract performance. Negotiations aimed merely at
reducing prices by reducing profit, without proper recogni-
tion of the function of profit, are not in the Government's
interest. Negotiation of extremely low profits, use of his-
torical averages, or automatic application of predetermined
percentages to total estimated costs do not provide proper
motivation for optimum contract performance.

(b) Policy. (1) Structured approaches (see paragraph (d)
of this subsection) for determining profit or fee prenegotia-
tion objectives provide a discipline for ensuring that all
relevant factors are considered. Subject to the authoritiesin
1.301(c), agencies making noncompetitive contract awards
over $100,000 totaling $50 million or more a year—

(i) Shall use a structured approach for determining
the profit or fee objective in those acquisitions that require
cost analysis; and

(ii) May prescribe specific exemptions for situa-
tions in which mandatory use of a structured approach
would be clearly inappropriate.

(2) Agencies may use another agency's structured
approach.

(c) Contracting officer responsibilities. (1) When the
price negotiation is not based on cost analysis, contracting
officers are not required to analyze profit.

(2) When the price negotiation is based on cost analy-
sis, contracting officers in agencies that have a structured
approach shall use it to analyze profit. When not using a
structured approach, contracting officers shall comply with
paragraph (d)(1) of this subsection in developing profit or
fee prenegotiation objectives.

(3) Contracting officers shall use the Government
prenegotiation cost objective amounts as the basis for cal-
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culating the profit or fee prenegotiation objective. Before
applying profit or fee factors, the contracting officer shall
exclude any facilities capital cost of money included in the
cost objective amounts. |If the prospective contractor failsto
identify or propose facilities capital cost of money in apro-
posal for acontract that will be subject to the cost principles
for contracts with commercial organizations (see Subpart
31.2), facilities capital cost of money will not be an allow-
able cost in any resulting contract (see 15.408(i)).

(4)(i) The contracting officer shall not negotiate a
price or fee that exceeds the following statutory limitations,
imposed by 10 U.S.C. 2306(€) and 41 U.S.C. 254(b):

(A) For experimental, developmental, or
research work performed under a cost-plus-fixed-fee con-
tract, the fee shall not exceed 15 percent of the contract's
estimated cost, excluding fee.

(B) For architect-engineer services for public
works or utilities, the contract price or the estimated cost
and fee for production and delivery of designs, plans, draw-
ings, and specifications shall not exceed 6 percent of the
estimated cost of construction of the public work or utility,
excluding fees.

(C) For other cost-plus-fixed-fee contracts, the
fee shall not exceed 10 percent of the contract's estimated
cost, excluding fee.

(if) The contracting officer’s signature on the price
negotiation memorandum or other documentation support-
ing determination of fair and reasonable price documents
the contracting officer’'s determination that the statutory
price or fee limitations have not been exceeded.

(5) The contracting officer shall not require any
prospective contractor to submit breakouts or supporting

rationale for its profit or fee objective but may consider it,
if it is submitted voluntarily.

(6) If achange or modification calls for essentialy
the same type and mix of work as the basic contract and is
of relatively small dollar value compared to the total con-
tract value, the contracting officer may use the basic
contract's profit or fee rate as the prenegotiation objective
for that change or modification.

(d) Profit-analysis factors—(1) Common factors.
Unlessitisclearly inappropriate or not applicable, each fac-
tor outlined in paragraphs (d)(1)(i) through (vi) of this
subsection shall be considered by agencies in developing
their structured approaches and by contracting officers in
analyzing profit, whether or not using a structured
approach.

(i) Contractor effort. This factor measures the
complexity of the work and the resources required of the
prospective contractor for contract performance. Greater
profit opportunity should be provided under contracts
requiring a high degree of professional and managerial skill
and to prospective contractors whose skills, facilities, and
technical assets can be expected to lead to efficient and eco-
nomical contract performance. The subfactors in
paragraphs (d)(1)(i)(A) through (D) of this subsection shall
be considered in determining contractor effort, but they may
be modified in specific situations to accommodate differ-
ences in the categories used by prospective contractors for
listing costs—

(A) Material acquisition. This subfactor mea-
sures the managerial and technical effort needed to obtain

[The next pageis 15-21.]
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tive orders, rules and regulations applicable to its perfor-
mance under this contract.

(r) Compliance with laws unigue to Government con -
tracts. The Contractor agrees to comply with 31 U.S.C.
1352 relating to limitations on the use of appropriated
funds to influence certain Federal contracts; 18 U.S.C.
431 relating to officials not to benefit; 40 U.S.C. 327, et
seq., Contract Work Hours and Safety Standards Act; 41
U.S.C. 51-58, Anti-Kickback Act of 1986; 41 U.S.C. 265
and 10 U.S.C. 2409 relating to whistleblower protections;
49 U.S.C. 40118, Fly American; and 41 U.S.C. 423 relat-
ing to procurement integrity.

_ (1) 52.203-6, Restrictions on Subcontractor

Sales to the Government, with Alternate |
(41 U.S.C. 253g and 10 U.S.C. 2402).

__ (2) 52.219-3, Notice of Total HUBZone Small

Business Set-Aside (Jan 1999).

___ (3)52.219-4, Notice of Price Evaluation Preference

for HUBZone Small Business Concerns (Jan 1999)
(if the offeror elects to waive the preference, it
shall soindicate in its offer).

___(#(i) 52.219-5, Very Small Business Set-Aside

(Pub. L. 103-403, section 304, Small Business
Reauthorization and Amendments Act of 1994).

(ii) Alternatel to 52.219-5.

__ (iii) Alternate Il to 52.219-5.

(5 52.219-8, Utilization of Small Business
Concerns (15 U.S.C. 637 (d)(2) and (3)).

____(6) 52.219-9, Small Business Subcontracting
Plan (15 U.S.C. 637(d)(4)).

_ (7) 52.219-14, Limitations on Subcontracting
(15 U.S.C. 637(a)(14)).

____ (8)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business
Concerns (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323) (if the offeror elects to waive the
adjustment, it shall so indicate in its offer).

(ii)___ Alternate | of 52.219-23.

___(9) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting (Pub. L. 103-355, section 7102, and 10
U.S.C. 2323).

__ (10) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting
(Pub. L. 103-355, section 7102, and 10 U.S.C.
2323).

(11) 52.222-21, Prohibition of Segregated
Facilities (Feb 1999)

___(12) 52.222-26, Equal Opportunity (E.O. 11246).

_ (13) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era (38
U.S.C. 4212).

_ (14) 52.222-36, Affirmative Action for Workers
with Disabilities (29 U.S.C. 793).

(s) Order of precedence. Any inconsistenciesin this
solicitation or contract shall be resolved by giving prece-
dence in the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique
to Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addendarto this solicitation or contract, includ-
ing any license agreements for computer software.

(5) Solicitation provisionsif thisis a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(End of clause)

52.212-5 Contract Terms and Conditions Requir ed
to Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following
clause:

CoNTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
| commerciaL ITEMS (MAY 1999)

(@) The Contractor agrees to comply with the follow-
ing FAR clauses, which are incorporated in this contract
by reference, to implement provisions of law or executive ___(15) 52.222-37, Employment Reports on Disabled
orders applicable to acquisitions of commercial items: Veterans and Veterans of the Vietnam Era (38

(1) 52.222-3, Convict Labor (E.O. 11755); and U.S.C. 4212).
(2) 52.233-3, Protest after Award (31 U.S.C 3553). ___ (16) 52.225-3, Buy American Act—Supplies

(b) The Contractor agrees to comply with the FAR (41 U.S.C. 10).
clauses in this paragraph (b) which the contracting officer _ (17) 52.225-9, Buy American Act—Trade
has indicated as being incorporated in this contract by ref- Agreements Act—Balance of Payments Program
erence to implement provisions of law or executive orders (41 U.S.C. 10, 19 U.S.C. 2501-2582).
applicable to acquisitions of commercial items or compo- ___ (18) [Reserved]
nents: _ (19) 52.225-18, European Union Sanction for End

[Contracting Officer shall check as appropriate.] Products (E.O. 12849).
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__ (20) 52.225-19, European Union Sanction for
Services (E.O. 12849).

_ (21)(i) 52.225-21, Buy American Act—North
American Free Trade Agreement Implementation
Act—Balance of Payments Program (41 U.S.C.
10, Pub. L. 103-187).

. (ii) Alternate | of 52.225-21.

_ (22) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (31
U.S.C. 3332).

_ (28) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central  Contractor
Registration (31 U.S.C. 3332).

___ (24) 52.232-36, Payment by Third Party (31 U.S.C.
3332).

___ (25) 52.239-1, Privacy or Security Safeguards
(5 U.S.C. 552q).

___ (26) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercia Vessels (46 U.S.C. 1241).

(c) The Contractor agrees to comply with the FAR
clauses in this paragraph (c), applicable to commercial
services, which the Contracting Officer has indicated as
being incorporated in this contract by reference to imple-
ment provisions of law or executive orders applicable to
acquisitions of commercial items or components:

[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_ (2) 52.222-42, Statement of Equivalent Rates
for Federal Hires (29 U.S.C. 206 and 41 U.S.C.
351, et seq.).

__ (3) 52.222-43, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(Multiple Y ear and Option Contracts) (29 U.S.C.
206 and 41 U.S.C. 351, et seq.).

(4 52.222-44, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

___(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant
to Predecessor Contractor Collective Bargaining
Agreement (CBA) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor agrees to comply with the provisions of this
paragraph (d) if this contract was awarded using other
than sealed bid, is in excess of the simplified acquisition
threshold, and does not contain the clause at 52.215-2,
Audit and Records—Negotiation.

(1) The Comptroller General of the United States,
or an authorized representative of the Comptroller
General, shall have access to and right to examine any of

52-44

the Contractor’'s directly pertinent records involving
transactions related to this contract.

(2) The Contractor shall make available at its
offices at all reasonable times the records, materials, and
other evidence for examination, audit, or reproduction,
until 3 years after final payment under this contract or for
any shorter period specified in FAR Subpart 4.7,
Contractor Records Retention, of the other clauses of this
contract. If this contract is completely or partially termi-
nated, the records relating to the work terminated shall be
made available for 3 years after any resulting final termi-
nation settlement. Records relating to appeals under the
disputes clause or to litigation or the settlement of claims
arising under or relating to this contract shall be made
available until such appeals, litigation, or clams are
finally resolved.

(3) Asused in this clause, records include books,
documents, accounting procedures and practices, and
other data, regardless of type and regardless of form. This
does not require the Contractor to create or maintain any
record that the Contractor does not maintain in the ordi-
nary course of business or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clausesin
paragraphs (a), (b), (c) or (d) of this clause, the Contractor
is not required to include any FAR clause, other than
those listed below (and as may be required by an addenda
to this paragraph to establish the reasonableness of prices
under Part 15), in a subcontract for commercial items or
commercial components—

(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era (38 U.S.C.
4212);

(3) 52.222-36, Affirmative Action for Workers with
Disabilities (29 U.S.C. 793); and

(4) 52.247-64, Preference for Privately-Owned
U.S. Flag Commercia Vessels (46 U.S.C. 1241) (flow
down not required for subcontracts awarded beginning
May 1, 1996).

(End of clause)

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

Fast PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based
on the Contractor's delivery to a post office or common
carrier (or, if shipped by other means, to the point of first
receipt by the Government).

(b) Responsibility for supplies. (1) Title to the sup-
plies passes to the Government upon delivery to—
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52.211-1 Availability of
Specifications Listed in the
GSA Index of Federa
Specifications, Standards
and Commercial Item
Descriptions, FPMR Part
101-29. 11.204(a) P| No| L A A A A A A A A A A A A

52.211-2 Availability of
Specifications Listed in the
DoD Index of Specifications
and Standards (DoDISS) and
Descriptions Listed in the
Acquisition Management
Systems and Data
Requirements Control List,
DoD 5010.12-L. 11.204(b) P|] No| L Al A Al A A Al A Al A Al A A

52.211-3 Availability of
Specifications Not Listed in
the GSA Index of Federal
Specifications, Standards
and Commercial Item
Descriptions. 11.204(c) P|] No| L A A A A A A A A A A A A

52.211-4 Availability for
Examination of
Specifications Not Listed in
the GSA Index of Federal
Specifications, Standards
and Commercial Index 11.204(d) P|] No| L Al A Al A A Al A Al A Al A A A
Descriptions.

52.211-5 Material 11.302(a) C|Yes| | Oo| O O]l O] O 0] o o O of O o
Requirements.

5
52.211-6 Brand Nameor Equal. | 11 197(a) | P [ Yes

e
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Pr Na PLE TYPE AND/ OR PURPCSE OF CONTRACT

PROVI S| ON OR CLAUSE PRESCRIBED IN|oOr| i1IBRJucr| FP | cR | FP | cR | FP | cR | FP | R | T&M| LW | cov | DDR | ARE| FAC | IND| TRN | SAP| uTL | @
c suP | sup | R&D| R&D | svc| sve | con | con| LH SVC DEL SVC

52.211-8 Time of Delivery. 11.404(@)(2) | C| No | F Of| O Of| O Ol Of O O O O O] O Of| O Ol Of O (0]

Alternate | 11.404()(2) | C| No | F Of| O Of| O O O] O O O O O] O Of| O O O] O (®]

Alternate |1 11.404(@)(2) | C| No | F Of| O Of| O Ol Of O O O O O] O Of| O Ol Of O (0]

Alternate |11 11.404()(2) | C| No | F Of| O Of| O O O] O O O O O] O Of| O O O] O (®]
52.211-9 Desired and Required

Time of Delivery. 11.404(@)(3) | C| No | F Of| O Of| O O O] O O O Ol O] O Of| O O O] O (©]

Alternate | 11.404(a)(3) | C| No | F O O Of| O Ol Of O o O Ol O] O Of| O Ol Of O o

Alternate |1 11.404(@)(3) | C| No | F Of| O Of| O O O] O O O Ol O] O Of| O O O] O (©]

Alternate I11 11.404(a)(3) | C| No | F O O Of| O Ol Of O o O Ol O] O Of| O Ol Of O o
52.211-10 Commencement,

Prosecution, and

Completion of Work. 11.404(b) C| Yes R

Alternate | 11.404(b) C| Yes R

52.211-11 Liquidated
Damages—Supplies,
Services, or Research and 11.504(a) ClYes| F (@) @) (0] (0] (0] (0]
Development.

52.211-12 Liquidated ©
Damages—Construction. 11.504(b) C| Yes (®] (®] o
Alternate | 11.504(b) C| Yes (©] (©] (©]
52.211-13 Time Extensions. 11.504(c) C| Yes A A A

52.211-14 Notice of Priority
Rating for National Defense
Use. 11.604(a) PlYes| L Al A Al A Al A]lA Al A Al A A Al A Al A]lA A
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PART 6—COMPETITION REQUIREMENTS

6.000 Scope of part.
6.001 Applicability.
6.002 Limitations.
6.003 Definitions.

Subpart 6.1—Full and Open Competition
6.100 Scope of subpart.
6.101 Policy.
6.102 Use of competitive procedures.

Subpart 6.2—Full and Open Competition After Exclusion of
Sour ces

6.200 Scope of subpart.

6.201 Policy.

6.202 Establishing or maintaining alternative sources.

6.203 Set-asides for small business concerns.

6.204 Section 8(a) competition.

| 6.205 Set-asides for HUBZone small business concerns.

Subpart 6.3—Other Than Full and Open Competition
6.300 Scope of subpart.
6.301 Policy.

6.302 Circumstances permitting other than full and open
competition.
6.302-1  Only one responsible source and no other supplies or

services will satisfy agency requirements.

6.302-2  Unusual and compelling urgency.

6.302-3 Industrial mobilization; engineering, developmental,
or research capability; or expert services.

6.302-4  International agreement.

6.302-5  Authorized or required by statute.

6.302-6  National security.

6.302-7  Public interest.

6.303 Justifications.

6.303-1  Reguirements.

6.303-2  Content.

6.304 Approval of the justification.
6.305 Availability of the justification.

Subpart 6.4—Sealed Bidding and Competitive Proposals
6.401 Sealed bidding and competitive proposals.

Subpart 6.5—Competition Advocates
6.501 Requirement.
6.502 Duties and responsibilities.

6.000 Scope of part.

This part prescribes policies and procedures to promote full
and open competition in the acquisition process and to provide
for full and open competition, full and open competition after
exclusion of sources, other than full and open competition,
and competition advocates. As used in this part, full and open
competition is the process by which al responsible offerors

are alowed to compete. This part does not ded with the results
of competition (e.g., adequate price competition), which are
addressed in other parts (e.g., Part 15).

6.001 Applicability.

This part applies to all acquisitions except—

(@) Contracts awarded using the simplified acquisition
procedures of Part 13 (but see 13.501 for requirements per-
taining to sole source acquisitions of commercial items
under Subpart 13.5);

(b) Contracts awarded using contracting procedures
(other than those addressed in this part) that are expressly
authorized by statute;

(c) Contract modifications, including the exercise of
priced options that were evaluated as part of the initial com-
petition (see 17.207(f)), that are within the scope and under
the terms of an existing contract;

(d) Orders placed under requirements contracts or defi-
nite-quantity contracts;

(e) Orders placed under indefinite-quantity contracts
that were entered into pursuant to this part when—

(1) The contract was awarded under Subpart 6.1 or
6.2 and all responsible sources were realistically permitted
to compete for the requirements contained in the order; or

(2) The contract was awarded under Subpart 6.3 and
the required justification and approval adequately covers
the requirements contained in the order; or

(f) Orders placed against task order and delivery order
contracts entered into pursuant to Subpart 16.5.

6.002 Limitations.

No agency shall contract for supplies or services from
another agency for the purpose of avoiding the requirements
of this part.

6.003 Definitions.

“Full and open competition,” when used with respect to
acontract action, meansthat all responsible sources are per-
mitted to compete.

“Procuring activity,” as used in this part, means a com-
ponent of an executive agency having a significant
acquisition function and designated as such by the head of
the agency. Unless agency regulations specify otherwise,
the term “procuring activity” shall be synonymous with
“contracting activity” as defined in Subpart 2.1.

“Sole source acquisition” means a contract for the pur-
chase of supplies or servicesthat is entered into or proposed
to be entered into by an agency after soliciting and negoti-
ating with only one source.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that, in the opinion

(FAC 97-14) 6-1
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and to the knowledge of the Government evaluator, the mer-
itorious proposal is the product of origina thinking
submitted in confidence by one source; contains new novel
or changed concepts, approaches, or methods; was not sub-
mitted previously by another; and, is not otherwise available
within the Federal Government. In this context, the term
does not mean that the source has the sole capability of per-
forming the research.

Subpart 6.1—Full and Open Competition

6.100 Scope of subpart.

This subpart prescribes the policy and procedures that
are to be used to promote and provide for full and open
competition.

6.101 Policy.

(8) 10 U.S.C. 2304 and 41 U.S.C. 253 require, with cer-
tain limited exceptions (see Subparts 6.2 and 6.3), that
contracting officers shall promote and provide for full and
open competition in soliciting offers and awarding
Government contracts.

(b) Contracting officers shall provide for full and open
competition through use of the competitive procedure(s)
contained in this subpart that are best suited to the circum-
stances of the contract action and consistent with the need
to fulfill the Government’s requirements efficiently (10
U.S.C. 2304 and 41 U.S.C. 253).

6.102 Useof competitive procedures.

The competitive procedures available for usein fulfilling
the requirement for full and open competition are as fol-
lows:

(8) Sealed bids. (See6.401(a).)

(b) Competitive proposals. (See 6.401(b).) If sealed
bids are not appropriate under paragraph (a) of this section,
contracting officers shall request competitive proposals or
use the other competitive procedures under paragraph (c) or
(d) of this section.

(c) Combination of competitive procedures. If seaed
bids are not appropriate, contracting officers may use any
combination of competitive procedures (e.g., two-step
sealed bidding).

(d) Other competitive procedures. (1) Selection of
sources for architect-engineer contracts in accordance with
the provisions of Pub. L. 92-582 (40 U.S.C. 541, et seq.) is
a competitive procedure (see Subpart 36.6 for procedures).

(2) Competitive selection of basic and applied
research and that part of development not related to the
development of a specific system or hardware procurement
is a competitive procedure if award results from—

6-2

(i) A broad agency announcement that is general in
nature identifying areas of research interest, including criteria
for selecting proposals, and soliciting the participation of all
offerors capable of satisfying the Government’ s needs; and

(i) A peer or scientific review.

(3) Useof multiple award schedules issued under the
procedures established by the Administrator of Genera
Services consistent with the requirement of 41 U.S.C.
259(b)(3)(A) for the multiple award schedule program of the
General Services Administration is a competitive procedure.

Subpart 6.2—Full and Open Competition
After Exclusion of Sources

6.200 Scope of subpart.

This subpart prescribes policy and procedures for pro-
viding for full and open competition after excluding one or
more Ssources.

6.201 Policy.
Acquisitions made under this subpart require use of the
competitive procedures prescribed in 6.102.

6.202 Establishing or maintaining alter native sour ces.

(@) Agencies may exclude a particular source from a
contract action in order to establish or maintain an aterna-
tive source or sources for the supplies or services being
acquired if the agency head determines that to do so
would—

(1) Increase or maintain competition and likely result
in reduced overall costs for the acquisition, or for any antic-
ipated acquisition;

(2) Beintheinterest of national defensein having a
facility (or a producer, manufacturer, or other supplier)
available for furnishing the supplies or servicesin case of a
national emergency or industrial mobilization;

(3) Beintheinterest of national defensein establish-
ing or maintaining an essential engineering, research, or
development capability to be provided by an educational or
other nonprofit ingtitution or a federally funded research
and devel opment center;

(4) Ensure the continuous availability of a reliable
source of supplies or services,

(5) Satisfy projected needs based on a history of high
demand; or

(6) Satisfy a critica need for medical, safety, or
emergency supplies.

(b)(1) Every proposed contract action under the author-
ity of paragraph (@) of this section shall be supported by a
determination and findings (D& F) (see Subpart 1.7) signed
by the head of the agency or designee. This D&F shall not
be made on a class basis.
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6.303-2

(2) Full and open competition need not be provided for
when the agency head determines that it is not in the public
interest in the particular acquisition concerned.

(b) Application. This authority may be used when none of
the other authoritiesin 6.302 apply.
(c) Limitations. (1) A written determination to use this
authority shal be made in accordance with Subpart 1.7, by—
(i) The Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, the Secretary of the Air
Force, the Secretary of Transportation for the Coast Guard,
or the Administrator of the National Aeronautics and Space
Administration; or
(ii) The head of any other executive agency. This
authority may not be delegated.

(2) The Congress shall be notified in writing of such
determination not less than 30 days before award of the con-
tract.

(3) If required by the head of the agency, the con-
tracting officer shall prepare a justification to support the
determination under paragraph (c)(1) of this subsection.

(4) This Determination and Finding (D&F) shall not
be made on a class basis.

6.303 Justifications.

6.303-1 Requirements.

(8 A contracting officer shall not commence negotia-
tions for a sole source contract, commence negotiations for
a contract resulting from an unsolicited proposal, or award
any other contract without providing for full and open com-
petition unless the contracting officer—

(1) Justifies, if required in 6.302, the use of such
actions in writing;

(2) Certifiesthe accuracy and compl eteness of the jus-
tification; and

(3) Obtains the approva required by 6.304.

(b) Technical and regquirements personnel are responsible
for providing and certifying as accurate and complete nec-
essary data to support their recommendation for other than
full and open competition.

(c) Justifications required by paragraph (a) above may be
made on an individual or class basis. Any justification for
contracts awarded under the authority of 6.302-7 shall only
be made on an individual basis. Whenever ajustification is
made and approved on a class basis, the contracting officer
must ensure that each contract action taken pursuant to the
authority of the class justification and approval iswithin the
scope of the classjustification and approval and shall docu-
ment the contract file for each contract action accordingly.

(d) Contract actions subject to the Agreement on
Government Procurement (see Subpart 25.4, Foreign
Acquisition) may be made without providing for full and
open competition only when permitted and justified pur-

suant to this subpart. If, in such a contract action, the author-
ity of 6.302-3(a)(2)(i) or 6.302-7 isbeing cited asabasis for
not providing for full and open competition, a copy of the
justification shall also be forwarded, in accordance with
agency procedures, to the agency’ s point of contact with the
Office of the United States Trade Representative.

(e) The justifications for contracts awarded under the
authority cited in 6.302-2 may be prepared and approved
within a reasonable time after contract award when prepa-
ration and approval prior to award would unreasonably
delay the acquisitions.

6.303-2 Content.

(a) Each justification shall contain sufficient facts and
rationale to justify the use of the specific authority cited. As
a minimum, each justification shall include the following
information:

(1) Identification of the agency and the contracting
activity, and specific identification of the document as a
“Justification for other than full and open competition.”

(2) Nature and/or description of the action being
approved.

(3) A description of the supplies or services required
to meet the agency’ s needs (including the estimated value).

(4) Anidentification of the statutory authority permit-
ting other than full and open competition.

(5) A demonstration that the proposed contractor’s
unique qualifications or the nature of the acquisition
requires use of the authority cited.

(6) A description of efforts made to ensure that offers
are solicited from as many potential sources as is practica-
ble, including whether a CBD notice was or will be
publicized as required by Subpart 5.2 and, if not, which
exception under 5.202 applies.

(7) A determination by the contracting officer that the
anticipated cost to the Government will be fair and reason-
able.

(8) A description of the market research conducted
(see Part 10) and the results or a statement of the reason
market research was not conducted.

(9) Any other facts supporting the use of other than
full and open competition, such as:

(i) Explanation of why technical data packages,
specifications, engineering descriptions, statements of
work, or purchase descriptions suitable for full and open
competition have not been developed or are not available.

(if) When 6.302-1 is cited for follow-on acquisi-
tions as described in 6.302-1(a)(2)(ii), an estimate of the
cost to the Government that would be duplicated and how
the estimate was derived.

(iii) When 6.302-2 is cited, data, estimated cost, or
other rationale as to the extent and nature of the harm to the
Government.
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(20) A listing of the sources, if any, that expressed, in
writing, an interest in the acquisition.

(11) A statement of the actions, if any, the agency may
take to remove or overcome any barriers to competition
before any subsequent acquisition for the supplies or ser-
vices required.

(12) Contracting officer certification that the justifica-
tion is accurate and complete to the best of the contracting
officer’'s knowledge and belief.

(b) Each justification shall include evidence that any sup-
porting data that is the responsibility of technical or
requirements personnel (e.g., verifying the Government’'s
minimum needs or schedule requirements or other rationale
for other than full and open competition) and which form a
basis for the justification have been certified as complete
and accurate by the technical or requirements personnel.

6.304 Approval of thejustification.

(8) Except for paragraph (b) of this section, the justifica-
tion for other than full and open competition shall be
approved in writing—

(1) For a proposed contract not exceeding $500,000,
the contracting officer's certification required by
6.303-2(a)(12) will serve as approval unless a higher
approving level is established in agency procedures.

(2) For a proposed contract over $500,000 but not
exceeding $10,000,000, by the competition advocate for the
procuring activity designated pursuant to 6.501 or an offi-
cial described in paragraph (a)(3) or (a)(4) of this section.
This authority is not delegable.

(3) For a proposed contract over $10,000,000 but not
exceeding $50,000,000, by the head of the procuring activ-
ity, or a designee who—

(i) If amember of the armed forces, isa general or
flag officer; or

(i) If acivilian, isserving in aposition in grade GS
16 or above under the General Schedule (or in a compara
ble or higher position under another schedule).

(4) For a proposed contract over $50,000,000, by the
senior procurement executive of the agency designated pur-
suant to the OFPP Act (41 U.S.C. 414(3)) in accordance
with agency procedures. This authority is not delegable
except in the case of the Under Secretary of Defense
(Acquisition and Technology), acting as the senior procure-
ment executive for the Department of Defense.

(b) Any justification for a contract awarded under the
authority of 6.302-7, regardless of dollar amount, shall be
considered approved when the determination required by
6.302-7(c)(1) is made.

(c) A classjustification for other than full and open com-
petition shall be approved in writing in accordance with

6-8

agency procedures. The approval level shall be determined
by the estimated total value of the class.

(d) The estimated dollar value of all options shall be
included in determining the approval level of ajustification.

6.305 Availability of the justification.

(1) The justifications required by 6.303-1 and any
related information shall be made available for public
inspection as required by 10 U.S.C. 2304(f)(4) and 41
U.S.C. 303(f)(4). Contracting officers shall carefully screen
al justifications for contractor proprietary data and remove
all such data, and such references and citations as are nec-
essary to protect the proprietary data, before making the
justifications available for public inspection. Contracting
officers shall also be guided by the exemptionsto disclosure
of information contained in the Freedom of Information Act
(5 U.S.C. 552) and the prohibitions against disclosure in
24.202 in determining whether other data should be
removed.

(2) If a Freedom of Information request is received,
contracting officers shall comply with Subpart 24.2.

Subpart 6.4—Sealed Bidding and Competitive
Proposals

6.401 Sealed bidding and competitive proposals.
Sedled bidding and competitive proposals, as described
in Parts 14 and 15, are both acceptable procedures for use
under Subparts 6.1, 6.2; and, when appropriate, under
Subpart 6.3.
(@) Sealed hids. (See Part 14 for procedures.)
Contracting officers shall solicit sealed bids if—

(1) Time permits the solicitation, submission, and
evaluation of sealed bids;

(2) The award will be made on the basis of price and
other price-related factors;

(3) It is not necessary to conduct discussions with the
responding offerors about their bids; and

(4) There is a reasonable expectation of receiving
more than one sealed bid.

(b) Competitive proposals. (See Part 15 for procedures.)

(1) Contracting officers may request competitive pro-
posalsif sealed bids are not appropriate under paragraph (a)
above.

(2) Because of differencesin areas such as law, regu-
lations, and business practices, it is generally necessary to
conduct discussions with offerors relative to proposed con-
tracts to be made and performed outside the United States,
its possessions, or Puerto Rico. Competitive proposals will
therefore be used for these contracts unless discussions are
not required and the use of sealed bids is otherwise appro-
priate.
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6.502

Subpart 6.5—Competition Advocates

6.501 Requirement.

As required by Section 20 of the Office of Federa
Procurement Policy Act, the head of each executive agency
shall designate a competition advocate for the agency and
for each procuring activity of the agency. The competition
advocates shall—

(a) Be in positions other than that of the agency senior
procurement executive;

(b) Not be assigned any duties or responsibilities that are
inconsistent with 6.502 below; and

(c) Be provided with staff or assistance (e.g., specialists
in engineering, technical operations, contract administra:
tion, financial management, supply management, and
utilization of small business concerns), as may be necessary
to carry out the advocate' s duties and responsibilities.

6.502 Dutiesand responsibilities.

(a) Agency and procuring activity competition advocates
are responsible for promoting the acquisition of commercial
items, promoting full and open competition, challenging
requirements that are not stated in terms of functions to be
performed, performance required or essential physical char-
acteristics, and challenging barriers to the acquisition of
commercia items and full and open competition such as
unnecessarily restrictive statements of work, unnecessarily
detailed specifications, and unnecessarily burdensome con-
tract clauses.

(b) Agency competition advocates shall—

(1) Review the contracting operations of the agency
and identify and report to the agency senior procurement
executive—

(i) Opportunities and actions taken to acquire com-
mercial items to meet the needs of the agency;

(i) Opportunities and actions taken to achieve full
and open competition in the contracting operations of the
agency;

(iii) Actions taken to challenge requirements that
are not stated in terms of functions to be performed, perfor-
mance required or essential physical characteristics;

(iv) Any condition or action that has the effect of
unnecessarily restricting the acquisition of commercial
items or competition in the contracting actions of the
agency;

(2) Prepare and submit an annual report to the agency
senior procurement executive, in accordance with agency
procedures, describing—

(i) Such advocate' s activities under this subpart;

(ii) New initiatives required to increase the acqui-
sition of commercial items;

(iii) New initiatives required to increase competi-
tion;

(iv) New initiatives to ensure requirements are
stated in terms of functions to be performed, performance
reguired or essential physical characteristics,

(v) Any barriers to the acquisition of commercial
items or competition that remain; and

(vi) Other ways in which the agency has empha-
sized the acquisition of commercial items and competition
in areas such as acquisition training and research;

(3) Recommend to the senior procurement executive
of the agency goals and plans for increasing competition on
afiscal year basis; and

(4) Recommend to the senior procurement executive
of the agency a system of personal and organizational
accountability for competition, which may include the use
of recognition and awards to motivate program managers,
contracting officers, and others in authority to promote
competition in acquisition.
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PART 8—REQUIRED SOURCES OF SUPPLIESAND SERVICES

Sec.
8.000 Scope of part.
8.001 Priorities for use of Government supply sources.
8.002 Use of other Government supply sources.
8.003 Contract clause.
Subpart 8.1—Excess Personal Property
8.101 Definition.
8.102 Policy.
8.103 Information on available excess personal property.
8.104 Obtaining nonreportable property.
Subparts 8.2— 8.3—[Reserved]
Subpart 8.4—Federal Supply Schedules
8.401 General.
8.402 Applicability.
8.403 [Reserved]
8.404 Using schedules.
8.404-1—8.404-2 [Reserved]
8.404-3  Requestsfor waivers.
8.405 Ordering office responsibilities.
8.405-1 [Reserved]
8.405-2  Order placement.
8.405-3  Inspection and acceptance.
8.405-4  Delinquent performance.
8.405-5  Termination for default.
8.405-6  Termination for convenience.
8.405-7  Disputes.
Subpart 8.5—Acquisition of Helium
8.500 Scope of subpart.
8.501 Definitions.
8.502 Policy.
8.503 Exception.
8.504 Procedures.
8.505 Contract clause.

Subpart 8.6—Acquisition from Federal Prison Industries,

8.601
8.602
8.603
8.604
8.605
8.606

Inc.
General.
Palicy.
Purchase priorities.
Ordering procedures.
Clearances.
Exceptions.

Subpart 8.7—Acquisition from Nonpr ofit Agencies
Employing People Who AreBlind or Severely Disabled

8.700
8.701
8.702
8.703
8.704
8.705
8.705-1

Scope of subpart.
Definitions.
General.
Procurement List.
Purchase priorities.
Procedures.
General.

8.705-2  Direct-order process.
8.705-3  Allocation process.
8.705-4  Compliance with orders.

8.706 Purchase exceptions.
8.707 Prices.

8.708 Shipping.

8.709 Payments.

8.710 Quiality of merchandise.
8.711 Quality complaints.
8.712 Specification changes.

8.713 Optional acquisition of supplies and services.

8.714 Communications with the central nonprofit agencies
and the Committee.

8.715 Replacement commodities.

8.716 Change-of-name and successor in interest procedures. |

Subpart 8.8—Acquisition of Printing and Related Supplies
8.800 Scope of subpart.
8.801 Definitions.
8.802 Policy.

Subpart 8.9—Financial Management Systems Softwar e
Mandatory Multiple Award Schedule Contracts Program
8.901 General.
8.902 Policy.
8.903 Exceptions.
8.904 Procedures.

Subpart 8.10—[Reserved]

Subpart 8.11—L easing of Motor Vehicles
8.1100 Scope of subpart.
8.1101 Definitions.
8.1102 Presolicitation requirements.
8.1103 Contract requirements
8.1104 Contract clauses.

8.000 Scope of part.
This part deals with the acquisition of supplies and
services from or through Government supply sources.

8.001 Prioritiesfor use of Government supply

Sour ces.

(a) Except asrequired by 8.002, or as otherwise provided
by law, agencies shall satisfy requirements for supplies and
services from or through the sources and publications listed
below in descending order of priority—

(1) Supplies. (i) Agency inventories;
(i) Excess from other agencies (see Subpart 8.1);
(iii) Federal Prison Industries, Inc. (see Subpart
8.6);
(iv) Products available from the Committee for
Purchase From People Who Are Blind or Severely Disabled
(see Subpart 8.7);
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(v) Wholesale supply sources, such as stock pro-
grams of the General Services Administration (GSA) (see
41 CFR 101-26.3), the Defense Logistics Agency (see 41
CFR 101-26.6), the Department of Veterans Affairs (see 41
CFR 101-26.704), and military inventory control points;

(vi) Mandatory Federal Supply Schedules (see
Subpart 8.4);

(vii) Optiona use Federal Supply Schedules (see
Subpart 8.4); and

(viii) Commercial sources (including educational
and nonprofit ingtitutions).

(2) Services. (i) Services available from the
Committee for Purchase From People Who Are Blind or
Severely Disabled (see Subpart 8.7);

(ii) Mandatory Federal Supply Schedules (see
Subpart 8.4);

(iii) Optional use Federal Supply Schedules (see
Subpart 8.4); and

(iv) Federal Prison Industries, Inc. (see Subpart
8.6), or commercial sources (including educational and non-
profit institutions).

(b) Sources other than those listed in paragraph () of this
section may be used as prescribed in 41 CFR 101-26.301
and in an unusua and compelling urgency as prescribed in
6.302-2 and in 41 CFR 101-25.101-5.

(c) The statutory obligation for Government agencies to
satisfy their requirements for supplies available from the
Committee for Purchase From People Who Are Blind or
Severely Disabled also applies when contractors purchase
the supply items for Government use.

8.002 Useof other Government supply sources.

Agencies shall satisfy requirements for the following
supplies or services from or through specified sources, as
applicable:

(a) Public utility services (see Part 41);

(b) Printing and related supplies (see Subpart 8.8);

(c) Leased motor vehicles (see Subpart 8.11);

(d) Strategic and critical materials (e.g., metals and ores)
from inventories exceeding Defense National Stockpile
regquirements (detailed information is available from the—

Defense National Stockpile Center
8725 John J. Kingman Rd., Suite 4528
Fort Belvoir, VA 22060-6223; and

(e) Helium (see Subpart 8.5—Acquisition of Helium).

8.003 Contract clause.

The contracting officer shall insert the clause at 52.208-
9, Contractor Use of Mandatory Sources of Supply, in
solicitations and contracts which reguire a contractor to pur-
chase supply items for Government use that are available
from the Committee for Purchase from People Who Are
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Blind or Severely Disabled. The contracting officer shall
identify in the contract schedule the items which must be
purchased from a mandatory source and the specific source.

Subpart 8.1—Excess Per sonal Property

8.101 Definition.

“Excess personal property” means any personal property
(see 45.601) under the control of a Federal agency that the
agency head or a designee determinesis not required for its
needs and for the discharge of its responsibilities.

8.102 Padlicy.

When it is practicable to do so, agencies shall use excess
personal property as the first source of supply in fulfilling
their requirements and those of their cost-reimbursement
contractors. Accordingly, agencies shall ensure that all per-
sonnel make positive efforts to satisfy agency requirements
by obtaining and using excess personal property (including
that suitable for adaptation or substitution) before initiating
contracting action.

8.103 Information on available excess personal
property.

Information regarding the availability of excess personal
property can be obtained through—

(a) Review of excess personal property catalogs and bul-
letinsissued by the General Services Administration (GSA);

(b) Personal contact with GSAor the activity holding the
property;

(c) Submission of supply requirements to the regional
offices of GSA (GSA Form 1539, Request for Excess
Personal Property, is available for this purpose); and

(d) Examination and inspection of reports and samples of
excess personal property in GSA regional offices.

8.104 Obtaining nonreportable property.

GSA will assist agencies in meeting their requirements
for supplies of the types excepted from reporting as excess
by the Federal Property Management Regulations (41 CFR
101-43.312). Federal agencies requiring such supplies
should contact the appropriate GSA regional office.

Subpart 8.2—8.3 [Reserved]
Subpart 8.4—Federal Supply Schedules

8.401 General.

(a) The Federal Supply Schedule program, directed and
managed by the General Services Administration (GSA),
provides Federal agencies with a simplified process for
obtaining commonly used commercia supplies and services
at prices associated with volume buying (also see 8.001).
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(2) NISH

2235 Cedar Lane
Vienna, VA 22182-5200
(703) 560-6800

(b) Any matter requiring referral to the Committee shall
be addressed to the—

Executive Director of the Committee
1735 Jefferson-Davis Highway
Crystal Square 3, Suite 403
Arlington, VA 22202-3461

8.715 Replacement commodities.

When a commaodity on the Procurement List is replaced
by another commodity which has not been previousy
acquired, and a qualified JWOD participating nonprofit
agency can furnish the replacement commodity in accor-
dance with the Government's quality standards and delivery
schedules and at a fair market price, the replacement com-
maodity is automatically on the Procurement List and shall
be acquired from the JWOD participating nonprofit agency
designated by the Committee. The commodity being
replaced shall continue to be included on the Procurement
List until there is no longer a requirement for that commod-

ity.

8.716 Change-of-name and successor in interest
procedures.

When the Committee recognizes a name change or a suc-
cessor in interest for a JWOD participating nonprofit
agency providing supplies or services on the Procurement
List—

(@) The Committee will provide a notice of a change to
the Procurement List to the cognizant contracting officers;
and

(b) Upon receipt of a notice of a change to the
Procurement List from the Committee, the contracting offi-
cer must—

(1) Prepare a Standard Form (SF) 30, Amendment of
Solicitation/Modification of Contract, incorporating a sum-
mary of the notice and attaching alist of contracts affected;
and

(2) Distribute the SF 30, including a copy to the
Committee.

Subpart 8.8—Acquisition of Printing and
Related Supplies

8.800 Scope of subpart.
This subpart provides policy for the acquisition of
Government printing and related supplies.

8.801 Definitions.

“Government printing” means printing, binding, and
blankbook work for the use of an executive department,
independent agency, or establishment of the Government.

“Related supplies,” as used in this subpart, means sup-
plies that are used and equipment that is usable in printing
and binding operations.

8.802 Padlicy.

(a) Government printing must be done by or through the
Government Printing Office (GPO) (44 U.S.C. 501),
unless—

(1) The GPO cannot provide the printing service (44
U.S.C. 504);

(2) The printing is done in field printing plants oper-
ated by an executive agency (44 U.S.C. 501(2));

(3) The printing is acquired by an executive agency
from allotments for contract field printing (44 U.S.C.
501(2)); or

(4) The printing is specifically authorized by statute to
be done other than by the GPO.

(b) The head of each agency shal designate a centra
printing authority; that central printing authority may serve
as the liaison with the Congressional Joint Committee on
Printing (JCP) and the Public Printer on matters related to
printing. Contracting officers shall obtain approval from
their designated central printing authority before contract-
ing in any manner, whether directly or through contracts for
supplies or services, for the items defined in 8.801 and for
composition, platemaking, presswork, binding, and micro-
graphics (when used as a substitute for printing).

(c)(1) Further, 44 U.S.C. 1121 provides that the Public
Printer may acquire and furnish paper and envelopes
(excluding envelopes printed in the course of manufacture)
in common use by two or more Government departments,
establishments, or services within the District of Columbia,
and provides for reimbursement of the Public Printer from
available appropriations or funds. Paper and envelopes that
are furnished by the Public Printer may not be acquired in
any other manner.

(2) Paper and envelopes for use by Executive agen-
cies outside the District of Columbia and stocked by GSA
shall be requisitioned from GSAin accordance with the pro-
cedures listed in Federal Property Management Regulations
(FPMR) Subpart 101-26.3.

Subpart 8.9—Financial Management Systems
Software Mandatory Multiple Award
Schedule Contracts Program

8.901 General.

(@) OMB has established a mandatory Governmentwide
Financial Management Systems Software (FM SS) program.
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(b) Agencies may obtain information and assistance con
cerning the use of the Financial Management Systems
Software Mandatory Multiple Award Schedule (FMSS
MAYS) contracts program from:

Genera Services Administration
Procurement Service Center (TFB)
FMSS Contracting Officer

5203 Leesburg Pike, Suite 1100
Falls Church, VA 22041

(c) OMB Circular No. A-127, Revised, "Financia
Management Systems," provides further policy direction
regarding the FM SS program.

8.902 Padlicy.

The FMSS MAS contracts program is mandatory for use
by executive agencies for the acquisition of commercial
software for core financial systems and for the acquisition
of services and support related to the implementation of
such software.

8.903 Exceptions.

(a) If an executive agency holds a licensing agreement
for a software package that is available on the FMSS MAS
contracts, and the package was obtained under a contract
awarded before the award of the FMSS MAS contracts, the
agency's use of the FMSS MAS contracts program is
optional for the acquisition of services and support related
to the implementation of that package until the previous
non-MAS contract expires.

(b) Use of the FMSS MAS contracts program by Federal
agencies that are not executive agencies is optional and is
subject to the FMSS contractor accepting the order.

(c) An executive agency shall obtain awaiver from GSA
if it determines that its requirements for financial manage-
ment systems software cannot be satisfied through use of
the FMSS MAS contracts program.

(1) The request for a waiver shall contain the follow-
ing information—
(i) A description of the agency's requirements;
(i) Thereasons the FMSS MASS contracts program
does not satisfy the requirements; and
(iii) A description of how the agency proposes to
satisfy its needs for financial management system software.
(2) Agencies shall send waiver reguests to GSAat the
addressin 8.901(b).

8.904 Procedures.

(a) The contracting officer shall announce the agency's
requirements in a letter of interest (LOI) to al contractors
participating in the FMSS MAS contracts program.

(b) At the time of issuance, the contracting officer shall
provide a copy of the LOI to—
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(1) GSAat the address in 8.901(b);
(2) OMB at:

Office of Federal Financial Management
Federal Financial Systems Branch
Office of Management and Budget

725 17th Street, NW

Washington, DC 20503; and

(3) Department of Treasury at:

Division of Financial Management
Financial Management Service
Department of the Treasury

PG Center #2 Room 800A
Hyattsville, MD 20782

(c) The LOI shall—

(1) Contain sufficient information to enable a com-
petitive acquisition under the FMSS MAS contracts
program;

(2) Include instructionsto the FMSS MASS contractors
for responding to the LOI; and

(3) Include evauation and award factors.

(d) The agency shall conduct an analysis of the offerings
of the FMSS MAS contractors and issue a delivery order to
the contractor that provides the most advantageous alterna-
tive to the Government.

(e) The contracting officer may issue single or multiple
delivery orders to satisfy the total requirement.

() The contracting officer shall provide a copy of each
delivery order, or modification thereto, to OMB and the
Department of Treasury at the address shown in paragraph
(b) of this section and to GSA at the address in 8.901(b).

Subpart 8.10—[Reserved]
Subpart 8.11—L easing of Motor Vehicles

8.1100 Scope of subpart.

This subpart covers the procedures for the leasing, from
commercia concerns, of motor vehicles that comply with
Federal Motor Vehicle Safety Standards and applicable
State motor vehicle safety regulations. It does not apply to
motor vehicles leased outside the United States.

8.1101 Definitions.

“Leasing,” as used in this subpart, means the acquisition
of motor vehicles, other than by purchase from private or
commercia sources, and includes the synonyms “hire” and
“rent.”

“Motor vehicle” means an item of equipment, mounted
on wheels and designed for highway and/or land use, that —

(a) Derives power from a self-contained power unit; or
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(b) Is designed to be towed by and used in conjunction
with self-propelled equipment.

8.1102 Presolicitation requirements.

(a) Except as specified in 8.1102(b), before preparing
solicitations for leasing of motor vehicles, contracting offi-
cers shall obtain from the requiring activity a written
certification that—

(1) The vehicles requested are of maximum fuel effi-
ciency and minimum body size, engine size, and equipment
(if any) necessary to fulfill operational needs, and meet pre-
scribed fuel economy standards;

(2) The head of the requiring agency, or a designee,
has certified that the requested passenger automobiles
(sedans and station wagons) larger than Type IA, 1B, or 1l
(small, subcompact, or compact) are essential to the
agency’ s mission;

(3) Internal approvals have been received; and

(4) The General Services Administration has advised
that it cannot furnish the vehicles.

(b) With respect to requirements for leasing motor vehi-
clesfor aperiod of less than 60 days, the contracting officer
need not obtain the certification specified in 8.1102(a)—

(1) If the requirement is for type 1A, 1B, or |l vehi-
cles, which are by definition fuel efficient; or

(2) If the requirement is for passenger vehicles larger
than 1A, 1B, or Il, and the agency has established proce-
dures for advance approval, on a case-by-case basis, of such
reguirements.

(c) Generdly, solicitations shall not be limited to current
year production models. However, with the prior approval
of the head of the contracting office, solicitations may be
limited to current models on the basis of overall economy.

8.1103 Contract requirements.

Contracting officers shall include the following itemsiin
each contract for leasing motor vehicles:

(a) Scope of contract.

(b) Method of computing payments.

(c) A listing of the number and type of vehicles required,
and the equipment and accessories to be provided with each
vehicle.

(d) Responsihilities of the contractor or the Government
for furnishing gasoline, motor oil, antifreeze, and similar
items.

(e) Unlessiit is determined that it will be more economi-
cal for the Government to perform the work, a statement
that the contractor shall perform al maintenance on the
vehicles.

(f) A statement as to the applicability of pertinent State
and local laws and regulations, and the responsibility of
each party for compliance with them.

(g) Responsihilities of the contractor or the Government
for emergency repairs and services.

8.1104 Contract clauses.

The contracting officer shall insert the following clauses
in solicitations and contracts for leasing of motor vehicles,
unless the motor vehicles are leased in foreign countries:

(a) The clause at 52.208-4, Vehicle Lease Payments.

(b) The clause at 52.208-5, Condition of Leased
Vehicles.

(c) The clause at 52.208-6, Marking of Leased Vehicles.

(d) A clause substantially the same as the clause at
52.208-7, Tagging of Leased Vehicles, for vehicles leased
over 60 days (see 41 CFR 101-38.6).

(e) The provisions and clauses prescribed elsewhere in
the FAR for solicitations and contracts for supplies when a
fixed-price contract is contemplated, but excluding—

(1) The clause at 52.211-16, Variation in Quantity;

(2) The clause at 52.232-1, Payments;

(3) The clause at 52.222-20, Walsh-Healey Public
Contracts Act; and

(4) The clause at 52.246-16, Responsibility for
Supplies.
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11.000 Scope of part.
This part prescribes policies and procedures for describ-
ing agency needs.

11.001 Definitions.

As used in this part—

“Reconditioned” means restored to the origina normal
operating condition by readjustments and material replace-
ment.

“Recovered materia” has the meaning provided such
termin 23.402.

“Remanufactured” means factory rebuilt to original
specifications.

“Virgin material” means previously unused raw material,
including previously unused copper, aluminum, lead, zinc,
iron, other metal or metal ore, or any undeveloped resource
that is, or with new technology will become, a source of raw
materials.

11.002 Podlicy.

(& In fulfilling requirements of 10 U.S.C. 2305(a)(1), 10
U.S.C. 2377, 41 U.S.C. 253a(a), and 41 U.S.C. 264b, agen-
cies shall—

(1) Specify needs using market research in a manner
designed to—

(i) Promote full and open competition (see Part 6),
or maximum practicable competition when using simplified
acquisition procedures, with due regard to the nature of the
supplies or services to be acquired; and

(if) Only include restrictive provisions or condi-
tions to the extent necessary to satisfy the needs of the
agency or as authorized by law.

(2) To the maximum extent practicable, ensure that
acquisition officials—

(i) State requirements with respect to an acquisi-
tion of supplies or servicesin terms of—

(A) Functions to be performed;
(B) Performance required; or
(C) Essential physical characteristics;

(i) Define requirements in terms that enable and
encourage offerors to supply commercia items, or, to the
extent that commercial items suitable to meet the agency's
needs are not available, nondevelopmental items, in
response to the agency solicitations;

(iii) Provide offerors of commercia items and non-
developmental items an opportunity to compete in any
acquisition to fill such requirements;

(iv) Require prime contractors and subcontractors
at al tiers under the agency contracts to incorporate com-
mercial items or nondevelopmental items as components of
items supplied to the agency; and

(v) Modify requirements in appropriate cases to
ensure that the requirements can be met by commercia
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items or, to the extent that commercial items suitable to
meet the agency's needs are not available, nondevel opmen-
tal items.

(b) The Metric Conversion Act of 1975, as amended by
the Omnibus Trade and Competitiveness Act of 1988 (15
U.S.C. 2053, et seq.), designates the metric system of mea-
surement as the preferred system of weights and measures
for United States trade and commerce, and it requires that
each agency use the metric system of measurement in its
acquisitions, except to the extent that such use is impracti-
cableor islikely to cause significant inefficiencies or loss of
markets to United States firms. Requiring activities are
responsible for establishing guidance implementing this
policy in formulating their requirements for acquisitions.

(c) To the extent practicable and consistent with Subpart
9.5, potential offerors should be given an opportunity to
comment on agency requirements or to recommend appli-
cation and tailoring of requirements documents and
aternative approaches. Requiring agencies should apply
specifications, standards, and related documentsinitially for
guidance only, making final decisions on the application
and tailoring of these documents as a product of the design
and development process. Requiring agencies should not
dictate detailed design solutions prematurely (see 7.101 and
7.105(3)(8)).

(d) The Resource Conservation and Recovery Act of
1976 (42 U.S.C. 6901, et seq.), as amended, Executive
Order 12873, dated October 20, 1993, and Executive Order
12902, dated March 8, 1994, establish requirements for the
procurement of products containing recovered materials,
and environmentally preferable and energy-efficient prod-
ucts and services. Requiring activities shall prepare plans,
drawings, specifications, standards (including voluntary
standards), and purchase descriptions that consider the
requirements set forth in Part 23. Environmental objec-
tives, such as pollution prevention (e.g., promoting waste
reduction, source reduction, energy efficiency and maxi-
mum practicable recovered material content) (see Part 23)
shall be considered when describing Government require-
ments for supplies and services, and when developing
source selection factors for competitive negotiated acquisi-
tions (see 15.304), when appropriate.

(e) Some or al of the performance levels or performance
specifications in a solicitation may be identified as targets
rather than as fixed or minimum requirements.

Subpart 11.1—Selecting and Developing
Requirements Documents

11.101 Order of
documents.
(a) Agencies may select from existing requirements doc-
uments, modify or combine existing regquirements

precedence for requirements

11-2

documents, or create new requirements documents to meet
agency needs, consistent with the following order of prece-
dence:

(1) Documents mandated for use by law.

(2) Performance-oriented documents.

(3) Detailed design-oriented documents.

(4) Standards, specifications and related publications
issued by the Government outside the Defense or Federal
series for the non-repetitive acquisition of items.

(b) Agencies should prepare product descriptions to
achieve maximum practicable use of recovered material,
other materials that are environmentally preferable, and
products that are energy-efficient (see Subparts 23.4 and
23.7).

(¢) In accordance with OMB Circular A-119, “Federa
Participation in the Development and Use of Voluntary
Consensus Standards and in Conformity Assessment
Activities,” agencies must use voluntary consensus stan-
dards, when they exist, in lieu of Government-unique
standards, except where inconsistent with law or otherwise
impractical. The private sector manages and administers
voluntary consensus standards. Such standards are not
mandated by law (e.g., industry standards such as 1SO
9000).

11.102 Standardization program.

Agencies shall select existing requirements documents
or devel op new requirements documents that meet the needs
of the agency in accordance with the guidance contained in
the Federal Standardization Manual, FSPM-0001, and, for
DoD components, DoD 4120.3-M, Defense Standardization
Program Policies and Procedures. The Federd
Standardization Manual may be obtained from the Genera
Services Administration (see addressin 11.201(d)(1)). DoD
4120.3-M may be obtained from DoD (see address in
11.201(d)(2)).

11.103 Market acceptance.

(a) Section 8002(c) of Pub. L. 103-355 provides that, in
accordance with agency procedures, the head of an agency
may, under appropriate circumstances, require offerors to
demonstrate that the items offered—

(1) Have either—
(i) Achieved commercial market acceptance; or
(i) Been satisfactorily supplied to an agency under
current or recent contracts for the same or similar require-
ments; and
(2) Otherwise meet the item description, specifica-
tions, or other criteria prescribed in the public notice and
solicitation.

(b) Appropriate circumstances may, for example, include
situations where the agency’s minimum need is for an item
that has a demonstrated reliability, performance or product
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support record in a specified environment. Use of market
acceptance is inappropriate when new or evolving items
may meet the agency’s needs.

(¢) In developing criteria for demonstrating that an item
has achieved commercial market acceptance, the contract-
ing officer shall ensure the criteriain the solicitation—

(1) Reflect the minimum need of the agency and are
reasonably related to the demonstration of an item's accept-
ability to meet the agency's minimum need;

(2) Relate to an item’ s performance and intended use,
not an offeror’s capability;

(3) Are supported by market research;

(4) Include consideration of items supplied satisfacto-
rily under recent or current Government contracts, for the
same or similar items; and

(5) Consider the entire relevant commercial market,
including small business concerns.

(d) Commercial market acceptance shall not be used asa
sole criterion to evaluate whether an item meets the
Government's requirements.

(e) When commercial market acceptance is used, the
contracting officer shall document the file to—

(1) Describe the circumstances justifying the use of
commercial market acceptance criteria; and

(2) Support the specific criteria being used.

11.104 Use of brand name or equal purchase
descriptions.

(a) Whilethe use of performance specificationsis pre-
ferred to encourage offerors to propose innovative
solutions, the use of brand name or equal purchase descrip-
tions may be advantageous under certain circumstances.

(b) Brand name or equal purchase descriptions must
include, in addition to the brand name, a general description
of those salient physical, functional, or performance charac-
teristics of the brand name item that an “equal” item must
meet to be acceptable for award. Use brand name or equal
descriptions when the sdlient characteristics are firm
requirements.

11.105 Itemspeculiar to one manufacturer.

Agency requirements shall not be written so asto require
a particular brand name, product, or a feature of a product,
peculiar to one manufacturer, thereby precluding considera-
tion of a product manufactured by another company,
unless—

(@) The particular brand name, product, or feature is
essential to the Government's regquirements, and market
research indicates other companies similar products, or
products lacking the particular feature, do not meet, or can-
not be modified to meet, the agency's needs;

(b) The authority to contract without providing for full
and open competition is supported by the required justifica-
tions and approvals (see 6.302-1); and

(c) The basis for not providing for maximum practicable
competition is documented in the file when the acquisition
is awarded using simplified acquisition procedures.

11.106 Purchasedescriptionsfor service contracts.

In drafting purchase descriptions for service contracts,
agency requiring activities shall ensure that inherently gov-
ernmental functions (see Subpart 7.5) are not assigned to a
contractor. These purchase descriptions shall—

(8) Reservefinal determination for Government officials;

(b) Require proper identification of contractor personnel
who attend meetings, answer Government telephones, or
work in situations where their actions could be construed as
acts of Government officials unless, in the judgment of the
agency, no harm can come from failing to identify them-
selves; and

(c) Require suitable marking of all documents or reports
produced by contractors.

11.107 Solicitation provision.

(8 Insert the provision at 52.211-6, Brand Name or
Equal, when brand name or equal purchase descriptions are
included in a solicitation.

(b) Insert the provision at 52.211-7, Alternatives to
Government-Unique Standards, in solicitations that use
Government-unique standards when the agency uses the
transaction-based reporting method to report its use of vol-
untary consensus standards to the National Ingtitute of
Standards and Technology (see OMB Circular A-119,
“Federal Participation in the Development and Use of
Voluntary Consensus Standards and in Conformity
Assessment Activities’). Use of the provision is optional
for agencies that report their use of voluntary consensus
standards to the National Institute of Standards and
Technology using the categorical reporting method.
Agencies that manage their specifications on a contract-by-
contract basis use the transaction-based method of
reporting. Agencies that manage their specifications cen-
trally use the categorical method of reporting. Agency
regulations regarding specification management describe
which method is used.

Subpart 11.2—Using and M aintaining
Requirements Documents

11.201 Identification and availability of specifications.

(a) Solicitations citing requirements documents listed in
the General Services Administration (GSA) Index of
Federal Specifications, Standards and Commercia Item
Descriptions, the DoD Index of Specifications and
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Standards (DoDISS), or other agency index shall identify
each document's approval date and the dates of any applic-
able amendments and revisions. Do not use genera
identification references, such as "the issue in effect on the
date of the solicitation." Contracting offices will not nor-
mally furnish these cited documents with the solicitation,
except when—

(1) The requirements document must be furnished
with the solicitation to enable prospective contractors to
make a competent evaluation of the solicitation;

(2) Inthejudgment of the contracting officer, it would
be impracticable for prospective contractors to obtain the
documents in reasonable time to respond to the solicitation;
or

(3) A prospective contractor requests a copy of a
Government promulgated requirements document.

(b) Contracting offices shall clearly identify in the solic-
itation any pertinent documents not listed in the GSAIndex
of Federal Specifications, Standards and Commercia Item
Descriptions or DoDISS.  Such documents shall be fur-
nished with the solicitation or specific instructions shall be
furnished for obtaining or examining such documents.

(c) When documents refer to other documents, such ref-
erences shall—

(1) Be restricted to documents, or appropriate por-
tions of documents, that apply in the acquisition;

(2) Cite the extent of their applicability;

(3) Not conflict with other documents and provisions
of the solicitation; and

(4) Identify al applicable first tier references.

(d)(1) The GSA Index of Federal Specifications,
Standards and Commercia Item Descriptions, FPMR Part
101-29, may be purchased from the—

Genera Services Administration
Federal Supply Service
Specifications Section

Suite 8100

470 East L' Enfant Plaza, SW
Washington, DC 20407
Telephone (202) 619-8925.

(2) The DoDISS may be purchased from the—

Department of Defense Single Stock Point (DoDSSP)
Building 4, Section D

700 Robbins Avenue

Philadel phia, PA 19111-5094

Telephone (215) 697-2667/2179.

(e) Agencies may purchase some nongovernment stan-
dards, including voluntary consensus standards, from the
National Technica Information Service's Fedworld
Information Network. Agencies may aso obtain non-
government standards from the standards developing
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organization responsible for the preparation, publication, or
maintenance of the standard, or from an authorized docu-
ment reseller. The Nationa Institute of Standards and
Technology can assist agencies in identifying sources for,
and content of, nongovernment standards. DoD activities
may obtain from the DoDSSP those nongovernment stan-
dards, including voluntary consensus standards, adopted for
use by defense activities.

11.202 Maintenance of standardization documents.

(8) Recommendations for changes to standardization
documents listed in the GSA Index of Federa
Specifications, Standards and Commercial Item
Descriptions should be submitted to the—

General Services Administration
Federal Supply Service

Office of Acquisition
Washington, DC 20406.

Agencies shall submit recommendations for changes to
standardization documents listed in the DoDISS to the cog-
nizant preparing activity.

(b) When an agency cites an existing standardization
document but modifiesit to meet its needs, the agency shall
follow the guidance in Federal Standardization Manual and,
for Defense components, DoD 4120.3-M, Defense
Standardization Program Policies and Procedures.

11.203 Customer satisfaction.

Acquisition organizations shall communicate with cus-
tomers to determine how well the requirements document
reflects the customer's needs and to obtain suggestions for
corrective actions. Whenever practicable, the agency may
provide affected industry an opportunity to comment on the
requirements documents.

11.204 Solicitation provisionsand contract clauses.

(a) The contracting officer shall insert the provision at
52.211-1, Availability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and Commercial
Item Descriptions, FPMR Part 101-29, in solicitations that
cite specifications listed in the Index that are not furnished
with the solicitation.

(b) The contracting officer shall insert the provision at
52.211-2, Availability of Specifications Listed in the DoD
Index of Specifications and Standards (DoDISS) and
Descriptions Listed in the Acquisition Management
Systems and Data Requirements Control List, DoD
5010.12-L, in solicitations that cite specifications listed in
the DoDISS or DoD 5010.12-L that are not furnished with
the solicitation.

(c) The contracting officer shall insert a provision sub-
stantially the same as the provision at 52.211-3, Availability
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of Specifications Not Listed in the GSA Index of Federa
Specifications, Standards and Commercial Item
Descriptions, in solicitations that cite specifications that are
not listed in the Index and are not furnished with the solici-
tation, but may be obtained from a designated source.

(d) The contracting officer shall insert a provision sub-
stantially the same as the provision at 52.211-4, Availability
for Examination of Specifications Not Listed in the GSA
Index of Federal Specifications, Standards and Commercial
Item Descriptions, in solicitations that cite specifications
that are not listed in the Index and are available for exami-
nation at a specified location.

Subpart 11.3—Acceptable M aterial

11.301 Policy.

(a) Agencies shall not require virgin material or supplies
composed of or manufactured using virgin material unless
compelled by law or regulation or unless virgin materia is
vital for safety or meeting performance requirements of the
contract.

(b) Except when acquiring commercial items, agencies
shall require offerors to identify used, reconditioned, or
remanufactured supplies, or unused former Government
surplus property, proposed for use under the contract. Such
supplies or property may not be used in contract perfor-
mance unless authorized by the contracting officer.

(c) When acquiring commercial items, the contracting
officer shall consider the customary practices in the indus-
try for the item being acquired. The contracting officer may

require offerors to provide information on used, recondi-
tioned, or remanufactured supplies, or unused former
Government surplus property, proposed for use under the
contract. Therequest for such information shall be included
in the solicitation and shall, to the maximum practicable
extent, be limited to information provided pursuant to nor-
mal commercial practices.

11.302 Contract clause.

Except when acquiring commercial items, the contract-
ing officer shall insert the clause at 52.211-5, Material
Requirements, in solicitations and contracts for supplies.

Subpart 11.4—Delivery or Performance
Schedules

11401 General.

(a) The time of delivery or performance is an essential
contract element and shall be clearly stated in solicitations.
Contracting officers shall ensure that delivery or perfor-
mance schedules are realistic and meet the requirements of
the acquisition. Schedules that are unnecessarily short or
difficult to attain—

(1) Tend to restrict competition,

(2) Are inconsistent with small business policies,
and

(3) May result in higher contract prices.

(b) Salicitations shall, except when clearly unnecessary,
inform bidders or offerors of the basis on which their bids

[The next pageis 11-5.]
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Sec. Subpart 14.3—Submission of Bids
14.000 Scope of part. 14.301 Responsiveness of bids.
14.302 Bid submission.

Subpart 14.1—Use of Sealed Bidding 14.303 Modification or withdrawal of bids.
14101  Elements of sealed bidding. 14.304  Submission, modification, and withdrawal of bids.
14.102 [Reserved]
14.103 Policy. Subpart 14.4—Opening of Bids and Award of Contract
14.103-1 General. 14.400 Scope of subpart.
14.103-2 Limitations. 14.401 Receipt and safeguarding of bids.
14104  Typesof contracts. 14.402. Opening of bids.

14.402-1 Unclassified bids.

14.402-2 Classified bids.

14.402-3  Postponement of openings.

14.403 Recording of bids.

14.404 Rejection of bids.

14.404-1 Cancellation of invitations after opening.
14.404-2 Rejection of individual bids.

14.404-3 Notice to bidders of rejection of all bids.

14.105 Solicitations for informational or planning purposes.

Subpart 14.2—Solicitation of Bids
14.201 Preparation of invitations for bids.
14.201-1 Uniform contract format.
14.201-2 Part [—The Schedule.
14.201-3  Part [I—Contract clauses.

14.201-4  Part I1l—Documents, exhibits, and other attachments. 14.404-4  Restrictions on disclosure of descriptive literature.
14.201-5 Part IV—Representations and instructions. 14.404-5  All or none qudifications.
14.201-6  Solicitation provisions. 14405  Minor informalities or irregularities in bids.
14.201-7  Contract clauses. 14406  Receipt of an unreadable electronic bid.
14.201-8 Pricerelated factors. 14.407 Mistakes in bids.
14.201-9 Simplified contract format. 14.407-1 General.
14.202 General rules for solicitation of bids. 14.407-2  Apparent clerical mistakes.
14.202-1 Bidding time. 14.407-3  Other mistakes disclosed before award.
14.202-2  Telegraphic bids. 14.407-4 Mistakes after awards.
14.202-3 Bid envelopes. 14.408 Award.
14.202-4 Bid samples. 14.408-1 General.
14.202-5 Descriptive literature. 14.408-2  Responsible bidder—reasonableness of price.
14.202-6  Final review of invitations for bids. 14.408-3  Prompt payment discounts.
14.202-7 Facsimile bids. 14.408-4 Economic price adjustment.
14.202-8  Electronic bids. 14.408-5 [Reserved]
14.203  Methods of soliciting bids. 14.408-6  Equal low bids.
14.203-1 Transmittal to prospective bidders. 14.408-7  Documentation of award.
14.203-2  Dissemination of information concerning invitations 14.408-8  Protests against award.
for bids. 14.409 Information to bidders.
14.203-3 Master solicitation. 14.409-1 Award of unclassified contracts.

14.204 Records of invitations for bids and records of bids. 14.409-2  Award of classified contracts.

14.205 Solicitation mailing lists. o
14.205-1 Establishment of lists. Subpart 14.5—Two-Step Sealed Bidding

14.501 General.

14.502 Conditions for use.
14.503 Procedures.
14.503-1 Step one.

14.503-2  Step two.

14.205-2 Remova of names from solicitation mailing lists.
14.205-3 Reinstatement on solicitation mailing lists.
14.205-4 Excessively long solicitation mailing lists.
14.205-5 Release of solicitation mailing lists.

14.206 [Reserved]

14.207 Pre-bid conference.

14208  Amendment of invitation for bids. 14.000  Scope of part.
14209  Cancellation of invitations before opening. This part prescribes—
14.210 Qualified products. (8) The basic requirements of contracting for supplies
14.211 Release of acquisition information. and services (including construction) by sealed bidding;
14212 Economic purchase quantities (supplies). (b) The information to be included in the solicitation
14213 Annual submission of representations and (invitation for bids);

certifications. (c) Procedures concerning the submission of bids;
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(d) Requirements for opening and evaluating bids and
awarding contracts; and
(e) Procedures for two-step sealed bidding.

Subpart 14.1—Use of Sealed Bidding

14.101 Elements of sealed bidding.

Sealed bidding is a method of contracting that employs
competitive bids, public opening of bids, and awards. The
following steps are involved:

(a) Preparation of invitations for bids. Invitations must
describe the requirements of the Government clearly, accu-
rately, and completely. Unnecessarily restrictive
specifications or requirements that might unduly limit the
number of bidders are prohibited. Theinvitation includesall
documents (whether attached or incorporated by reference)
furnished prospective bidders for the purpose of bidding.

(b) Publicizing the invitation for bids. Invitations must
be publicized through distribution to prospective bidders,
posting in public places, and such other means as may be
appropriate. Publicizing must occur a sufficient time before
public opening of bids to enable prospective bidders to pre-
pare and submit bids.

(c) Submission of bids. Bidders must submit sealed bids
to be opened at the time and place stated in the solicitation
for the public opening of bids.

(d) Evaluation of bids. Bids shall be evaluated without
discussions.

(e) Contract award. After bids are publicly opened, an
award will be made with reasonable promptness to that
responsible bidder whose bid, conforming to the invitation
for bids, will be most advantageous to the Government,
considering only price and the price-related factorsincluded
in the invitation.

14.102 [Reserved]
14.103 Policy.

14.103-1 General.

() Sealed bidding shall be used whenever the conditions
in 6.401(a) are met. This requirement applies to any pro-
posed contract action under Part 6.

(b) Current lists of bidders shall be maintained in accor-
dance with 14.205.

(c) Seded bidding may be used for classified acquisi-
tions (see 4.401) if its use does not violate agency security
requirements.

(d) The policy for pricing modifications of sealed bid
contract appearsin 15.403-4(a)(1)(iii).
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14.103-2 Limitations.

No awards shall be made as a result of sealed bidding
unless—

(a) Bids have been solicited as required by Subpart 14.2;

(b) Bids have been submitted as required by Subpart
14.3;

(c) The requirements of 1.602-1(b) and Part 6 have been
met; and

(d) An award is made to the responsible bidder (see 9.1)
whose bid is responsive to the terms of the invitation for
bids and is most advantageous to the Government, consid-
ering only price and the price related factors included in the
invitation, as provided in Subpart 14.4.

14.104 Typesof contracts.

Firm-fixed-price contracts shal be used when the
method of contracting is sealed bidding, except that fixed-
price contracts with economic price adjustment clauses may
be used if authorized in accordance with 16.203 when some
flexibility is necessary and feasible. Such clauses must
afford al bidders an equal opportunity to bid.

14105 Solicitations for informational or planning
purposes.
(See 15.201(e).)

Subpart 14.2—Solicitation of Bids
14.201 Preparation of invitationsfor bids.

14.201-1 Uniform contract format.

(a) Contracting officers shall prepare invitations for bids
and contracts using the uniform contract format outlined in
Table 14-1 to the maximum practicable extent. The use of
the format facilitates preparation of the solicitation and con-
tract aswell as reference to, and use of, those documents by
bidders and contractors. It need not be used for acquisition
of the following:

(1) Construction (see Part 36).

(2) Shipbuilding (including design, construction, and
conversion), ship overhaul, and ship repair.

(3) Subsistence items.

(4) Supplies or services requiring special contract
forms prescribed elsewherein this regulation that are incon-
sistent with the uniform contract format.

(5) Firm-fixed-price or fixed-price with economic
price adjustment acquisitions that use the simplified con-
tract format (see 14.201-9).

(b) Information suitable for inclusion in invitations for
bids under the uniform contract format shall also be
included in invitations for bids not subject to that format if
applicable.
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(c) Solicitations to which the uniform contract format
applies shall include Parts |, 11, 111, and IV. If any section of
the uniform contract format does not apply, the contracting
officer should so mark that section in the solicitation. Upon
award, the contracting officer shall not physically include
Part 1V in the resulting contract, but shall retain it in the
contract file. Award by acceptance of a bid on the award
portion of Standard Form 33, Solicitation, Offer and Award
(SF 33), Standard Form 26, Award/Contract (SF 26), or
Standard Form 1447, Solicitation/Contract (SF 1447),
incorporates Section K, Representations, certifications, and
other statements of bidders, in the resultant contract even
though not physically attached.

TABLE 14-1—UNIFORM CONTRACT FORMAT

SECTION TITLE

Part —The Schedule

Solicitation/contract form
Supplies or services and prices
Description/specifications
Packaging and marking

I nspection and acceptance
Deliveries or performance
Contract administration data
Special contract requirements

IOTNMMmMOoOO >

Part [l—Contract Clauses
| Contract clauses

Part I11—List of Documents, Exhibits, and Other
Attachments

J List of documents, exhibits, and other attachments
Part IV—Representations and I nstructions
K Representations, certifications, and other state-
ments of bidders

L Instructions, conditions, and notices to bidders
M Evaluation factors for award

14.201-2 Part I—The Schedule.

The contracting officer shall prepare the Schedule as fol-
lows:

(8) Section A, Solicitation/contract form. (1) Prepare the
invitation for bids on SF 33, unless otherwise permitted by
thisregulation. The SF 33 isthe first page of the solicitation
and includes Section A of the uniform contract format.
When the SF 1447 is used as the solicitation document, the

information in subdivisions (a)(2)(i) and (a)(2)(iv) of this
subsection shall be inserted in block 9 of the SF 1447.

(2) When the SF 33 or SF 1447 is not used, include
the following on the first page of the invitation for bids:

(i) Name, address, and location of issuing activity,
including room and building where bids must be submitted.

(i1) Invitation for bids number.

(iii) Date of issuance.

(iv) Time specified for receipt of bids.

(v) Number of pages.

(vi) Requisition or other purchase authority.

(vii) Requirement for bidder to provide its name
and complete address, including street, city, county, state,
and ZIP code.

(viii) A statement that bidders should includein the
bid the address to which payment should be mailed, if that
address is different from that of the bidder.

(b) Section B, Supplies or services and prices. Include a
brief description of the supplies or services; e.g., item num-
ber, national stock number/part number if applicable, title or
name identifying the supplies or services, and quantities
(see Part 11). The SF 33 and the SF 1447 may be supple-
mented as necessary by the Optional Form 336 (OF 336),
Continuation Sheet (53.302-336).

(c) Section C, Description/specifications. Include any
description or specifications needed in addition to Section B
to permit full and open competition (see Part 11).

(d) Section D, Packaging and marking. Provide packag-
ing, packing, preservation, and marking requirements, if
any.

(e) Section E, Inspection and acceptance. Include
inspection, acceptance, quality assurance, and reliability
reguirements (see Part 46, Quality Assurance).

(f) Section F, Déliveries or performance. Specify the
requirements for time, place, and method of delivery or per-
formance (see Subpart 11.4, Delivery or Performance
Schedules).

(g) Section G, Contract administration data. Include any
required accounting and appropriation data and any
reguired contract administration information or instructions
other than those on the solicitation form.

(h) Section H, Special contract requirements. Include a
clear statement of any special contract requirements that are
not included in Section |, Contract clauses, or in other sec-
tions of the uniform contract format.

14.201-3 Part ||—Contract clauses.

Section |, Contract clauses. The contracting officer shall
include in this section the clauses required by law or by this
regulation and any additional clauses expected to apply to
any resulting contract, if these clauses are not required to be
included in any other section of the uniform contract format.

(FAC 97-14) 14-3
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14.201-4 Part Ill—Documents, exhibits, and other (9)(1) Insert the provision at 52.214-13, Telegraphic |
attachments. Bids, ininvitationsfor bidsif the contracting officer decides

Section J, List of documents, exhibits, and other attach -
ments. The contracting officer shall list the title, date, and
number of pages for each attached document.

14.201-5 Part |V—Representationsand instructions.

The contracting officer shall prepare the representations
and instructions as follows:

(a) Section K, Representations, certifications, and other
statements of bidders. Include in this section those solicita-
tion provisions that require representations, certifications,
or the submission of other information by bidders.

(b) Section L, Instructions, conditions, and notices to
bidders. Insert in this section solicitation provisions and
other information and instructions not required elsewhere to
guide bidders. Invitations shall include the time and place
for bid openings, and shall advise bidders that bids will be
evaluated without discussions (see 52.214-10 and, for con-
struction contracts, 52.214-19).

(c) Section M, Evaluation factors for award. ldentify the
pricerelated factors other than the bid price that will be con-
sidered in evaluating bids and awarding the contract. See
14.201-8.

14.201-6 Solicitation provisions.

(a) The provisions prescribed in this subsection are lim-
ited to subjectsthat are general in nature, do not come under
other subject areas of the FAR, and pertain to the prepara-
tion and submission of bids.

| (b) Insertinall invitations for bids the provisions at—

(1) 52.214-1, Solicitation Definitions—Sealed
Bidding;

(2) [Reserved]

(3) 52.214-3, Amendments to Invitations for Bids;
and

(4) 52.214-4, False Statements in Bids.

| (c) Insert the following provisionsin invitations for bids:

(1) 52.214-5, Submission of Bids.

(2) 52.214-6, Explanation to Prospective Bidders.

(3) 52.214-7, Late Submissions, Modifications, and
Withdrawals of Bids.

(d) [Reserved]

(e) Insert in invitations for bids, except those for con-
struction, the provisions at—

(1) 52.214-9, Failure to Submit Bid, except when
using electronic data interchange methods not requiring
solicitation mailing lists; and

(2) 52.214-10, Contract Award—Sealed Bidding.

I () Insert in invitations for bids to which the uniform con-
tract format applies, the provision at 52.214-12, Preparation
of Bids.
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to authorize telegraphic bids.

(2) Usethe provision withits Alternate | in invitations
for bids that are for perishable subsistence, and when the
contracting officer considers that offerors will be unwilling
to provide acceptance periods long enough to allow written
confirmation.

(h) Insert the provision at 52.214-14, Place of
Performance—Sealed Bidding, in invitations for bids
except those in which the place of performance is specified
by the Government.

(i) Insert the provision at 52.214-15, Period for |
Acceptance of Bids, in invitations for bids (IFB’s) that are
not issued on SF 33 or SF 1447 except |IFB’ s—

(1) For construction work; or

(2) In which the Government specifies a minimum
acceptance period.

(i) Insert the provision at 52.214-16, Minimum Bid |
Acceptance Period, in invitations for bids, except for con-
struction, if the contracting officer determines that a
minimum acceptance period must be specified.

(k) [Reserved]

() Insert the provision at 52.214-18, Preparation ofl
Bids—Construction, in invitations for bids for construction
work.

(m) Insert the provision at 52.214-19, Contract Award— I
Sealed Bidding— Construction, in al invitations for bids
for construction work.

(n) [Reserved]

(0)(1) Insert the provision at 52.214-20, Bid Samples, in |
invitations for bids if bid samples are required.

(2) If it appears that the conditions in 14.202-4(f)(1)
will apply and the contracting officer anticipates granting
waivers thereunder and—

(i) If the nature of the required product does not
necessitate limiting the grant of a waiver to a product pro-
duced at the same plant in which the product previously
acquired or tested was produced, use the provision with its
Alternatel; or

(i) If the nature of the required product necessi-
tates limiting the grant of a waiver to a product produced at
the same plant in which the product previously acquired or
tested was produced, use the provision with its Alternate 11.

(3) See 14.202-4(f)(2) regarding waiving the require-
ment for al bidders.

(p)(D) Insert the provision at 52.214-21, Descri ptive|
Literature, in invitations for bids if—

(i) Descriptive literature is required to evaluate the
technical acceptability of an offered product; and

(ii) The required information will not be readily
available unless it is submitted by bidders.
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(2) Usethe basic clause with its Alternate | if the pos
sihility exists that the contracting officer may waive the
requirement for furnishing descriptive literature for abidder
offering a previously supplied product that meets specifica-
tion requirements of the current solicitation.

(3) See 14.202-5(e)(2) regarding waiving the require-
ment for all bidders.

(q) Insert the provision at 52.214-22, Evaluation of Bids
for Multiple Awards, in invitations for bids if the contract-
ing officer determines that multiple awards might be made
if doing so is economically advantageous to the
Government.

(r) Insert the provision at 52.214-23, Late Submissions,
Modifications, and Withdrawals of Technical Proposals
under Two-Step Sealed Bidding, in solicitations for techni-
cal proposals in step one of two-step sealed bidding.

(s) Insert the provision at 52.214-24, Multiple Technical
Proposals, in solicitationsfor technical proposalsin step one
of two-step sealed bidding if the contracting officer permits
the submission of multiple technical proposals.

(t) Insert the provision at 52.214-25, Step Two of Two-
Step Sealed Bidding, in invitations for bids issued under
step two of two-step sealed bidding.

(u) Insert the provision a 52.214-30, Annua
Representations and Certifications—Sealed Bidding, in
invitations for bids if annual representations and certifica-
tions are used (see 14.213).

(V) Insert the provision at 52.214-31, Facsimile Bids, in
solicitations if facsimile bids are authorized (see 14.202-7).

(W) Insert the provision at 52.214-34, Submission of
Offers in the English Language, in solicitations subject to
the Trade Agreements Act or the North American Free
Trade Agreement Implementation Act (see 25.408(d)). It
may be included in other solicitations when the contracting
officer decides that it is necessary.

(x) Insert the provision at 52.214-35, Submission of
Offersin U.S. Currency, in solicitations subject to the Trade
Agreements Act or the North American Free Trade
Agreement Implementation Act (see 25.408(d)). It may be
included in other solicitations when the contracting officer
decides that it is necessary.

14.201-7 Contract clauses.

(a) When contracting by sealed bidding, the contracting
officer shall insert the clause at 52.214-26, Audit and
Records—Sealed Bidding, in solicitations and contracts if
the contract amount is expected to exceed the threshold at
15.403-4(a)(1) for submission of cost or pricing data.

(b)(2) When contracting by sealed bidding, the contracting
officer shall insert the clause at 52.214-27, Price Reduction
for Defective Cost or Pricing Data—M odifications—Seal ed
Bidding, in solicitations and contracts if the contract amount

is expected to exceed the threshold for submission of cost or
pricing dataat 15.403-4(a)(1).

(2) In exceptional cases, the head of the contracting
activity may waive the requirement for inclusion of the
clause in a contract with aforeign government or agency of
that government. The authorizations for the waiver and the
reasons for granting it shall be in writing.

(c)(1) When contracting by sealed bidding, the contract-
ing officer shall insert the clause at 52.214-28,
Subcontractor Cost or Pricing Data—M odifications—
Sedled Bidding, in solicitations and contracts if the contract
amount is expected to exceed the threshold for submission
of cost or pricing data at 15.403-4(a)(1).

(2) In exceptional cases, the head of the contracting
activity may waive the requirement for inclusion of the
clause in a contract with aforeign government or agency of
that government. The authorizations for the waiver and the
reasons for granting it shall be in writing.

(d) When contracting by sealed bidding the contracting
officer shall insert the clause at 52.214-29, Order of
Precedence—Sealed Bidding, in solicitations and contracts
to which the uniform contract format applies.

14.201-8 Pricerelated factors.

The factors set forth in paragraphs (a) through (e) of this
subsection may be applicable in evaluation of bids for
award and shall be included in the solicitation when applic-
able. (See 14.201-5(c).)

() Foreseeable costs or delays to the Government result-
ing from such factors as differences in inspection, locations
of supplies, and transportation. If bidsare on anf.o.b. origin
basis (see 47.303 and 47.305), transportation costs to the
designated points shall be considered in determining the
lowest cost to the Government.

(b) Changes made, or requested by the bidder, in any of
the provisions of the invitation for bids, if the change does
not constitute a ground for rejection under 14.404.

(c) Advantages or disadvantages to the Government that
might result from making more than one award (see 14.201-
6(q)). The contracting officer shall assume, for the purpose
of making multiple awards, that $500 would be the admin-
istrative cost to the Government for issuing and
administering each contract awarded under a solicitation.
Individual awards shall be for the items or combinations of
items that result in the lowest aggregate cost to the
Government, including the assumed administrative costs.

(d) Federal, state, and local taxes (see Part 29).

(e) Origin of supplies, and, if foreign, the application of
the Buy American Act or any other prohibition on foreign
purchases (see Part 25).

14-5



14.201-9

FEDERALACQUISITION REGULATION

14.201-9 Simplified contract format.

Policy. For firm-fixed-price or fixed-price with eco-
nomic price adjustment acquisitions of supplies and
services, the contracting officer may use the simplified con-
tract format in lieu of the uniform contract format (see
14.201-1). The contracting officer has flexibility in prepa-
ration and organization of the simplified contract format.
However, the following format should be used to the maxi-
mum practical extent:

(@) Solicitation/contract form. Standard Form (SF)
1447, Solicitation/Contract, shall be used as the first page of
the solicitation.

(b) Contract schedule. Include the following for each
contract line item:

(1) Contract line item number.

(2) Description of supplies or services, or data suffi-
cient to identify the requirement.

(3) Quantity and unit of issue.

(4) Unit price and amount.

(5) Packaging and marking reguirements.

(6) Inspection and acceptance, quality assurance, and
reliability requirements.

(7) Place of delivery, performance and delivery dates,
period of performance, and f.o0.b. point.

(8) Other item-peculiar information as necessary
(e.g., individua fund citations).

(c) Clauses. Include the clauses required by this regula-
tion. Additional clauses shall be incorporated only when
considered absolutely necessary to the particular acquisition.

(d) List of documents and attachments. Include if nec-
essary.

(e) Representations and instructions—(1) Representations
and certifications. Insert those solicitation provisions that
require representations, certifications, or the submission of
other information by offerors.

(2) Instructions, conditions, and notices. Include
the solicitation provisions required by 14.201-6. Include
any other information/instructions necessary to guide
offerors.

(3) Evaluation factors for award. Insert al evaluation
factors and any significant subfactors for award.

(4) Upon award, the contracting officer need not
physically include the provisions in subparagraphs (e)(1),
(2), and (3) of this subsection in the resulting contract, but
shall retain them in the contract file. Award by accep-
tance of a bid on the award portion of SF 1447
incorporates the representations, certifications, and other
statements of bidders in the resultant contract even though
not physically attached.

14.202 General rulesfor solicitation of bids.
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14.202-1 Biddingtime.

(@) Poalicy. A reasonable time for prospective bidders to
prepare and submit bids shall be allowed in al invitations,
consistent with the needs of the Government. (For construc-
tion contracts, see 36.213-3(a).) A bidding time (i.e., the
time between issuance of the solicitation and opening of
bids) of at least 30 calendar days shall be provided, when
synopsis is required by Subpart 5.2.

(b) Factorsto be considered. Because of unduly limited
bidding time, some potential sources may be precluded
from bidding and others may be forced to include amounts
for contingencies that, with additional time, could be elimi-
nated. To avoid unduly restricting competition or paying
higher-than-necessary prices, consideration shall be given
to such factors as the following in establishing a reasonable
bidding time:

(1) Degree of urgency;

(2) Complexity of requirement;

(3) Anticipated extent of subcontracting;

(4) Whether use was made of presolicitation notices;

(5) Geographic distribution of bidders; and

(6) Normal transmittal time for both invitations and
bids.

14.202-2 Telegraphic bids.
(a) Telegraphic bids and mailgrams shall be authorized
only when—

(1) The date for the opening of bids will not allow
bidders sufficient time to submit bids in the prescribed for-
mat; or

(2) Prices are subject to frequent changes.

(b) If telegraphic bids are to be authorized, see
14.201-6(g). Unauthorized telegraphic bids shall not be
considered (see 14.301(b)).

14.202-3 Bid envelopes.

(a) Postage or envelopes bearing “Postage and Fees
Paid” indicia shall not be distributed with the invitation for
bids or otherwise supplied to prospective bidders.

(b) To provide for ready identification and proper han-
dling of bids, Optiona Form 17, Offer Label, may be
furnished with each bid set. The form may be obtained from
the Genera Services Administration (see 53.107).

14.202-4 Bid samples.

(a) Definition. “Bid sample” means a sample to be fur-
nished by a bidder to show the characteristics of the product
offered in a bid.

(b) Palicy. (1) Bidders shall not be required to furnish bid
samples unless there are characteristics of the product that
cannot be described adequately in the specification or pur-
chase description.
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(2) Bid samples will be used only to determine the
responsiveness of the bid and will not be used to determine
ahbidder’s ability to produce the required items.

(3) Bid samples may be examined for any required
characteristic, whether or not such characteristic is ade-
quately described in the specification, if listed in accordance
with subdivision (€)(1)(ii) of this section.

(4) Bids will be rejected as nonresponsive if the sam-
ple fails to conform to each of the characteristics listed in
theinvitation.

(c) When to use. The use of bid sampleswould be appro-
priate for products that must be suitable from the standpoint
of balance, facility of use, general “feel,” color, pattern, or
other characteristics that cannot be described adequately in
the specification. However, when more than aminor portion
of the characteristics of the product cannot be adequately
described in the specification, products should be acquired
by two-step sealed bidding or negotiation, as appropriate.

(d) Justification. The reasons why acceptable products
cannot be acquired without the submission of bid samples
shall be set forth in the contract file, except where the sub-
mission is required by the formal specifications (Federal,
Military, or other) applicable to the acquisition.

(e) Requirements for samples in invitations for bids. (1)
Invitations for bids shall—

(i) State the number and, if appropriate, the size of
the samplesto be submitted and otherwise fully describe the
samples required; and

(ii) List all the characteristics for which the sam-
ples will be examined.

(2) If bid samples are required, see 14.201-6(0).

(f) Waiver of requirement for bid samples. (1) The
requirement for furnishing bid samples may be waived
when abidder offersaproduct previously or currently being
contracted for or tested by the Government and found to
comply with specification requirements conforming in
every material respect with those in the current invitation
for bids. When the requirement may be waived, see 14.201-
6(0)(2).

(2) Where samples required by a Federal, Military, or
other formal specification are not considered necessary and
awaiver of the sample requirements of the specification has
been authorized, a statement shall be included in the invita:
tion that notwithstanding the requirements of the
specification, samples will not be required.

(g9) Unsolicited samples. Bid samples furnished with a
bid that are not required by the invitation generally will not
be considered as qualifying the bid and will be disregarded.
However, the bid sample will not be disregarded if it isclear
from the bid or accompanying papers that the bidder's
intention was to qualify the bid. (See 14.404-2(d) if the
qualification does not conform to the solicitation.)

(h) Handling of bid samples. (1) Samples that are not
destroyed in testing shall be returned to bidders at their
reguest and expense, unless otherwise specified in the invi-
tation.

(2) Disposition instructions shall be requested from
bidders and samples disposed of accordingly.

(3) Samples ordinarily will be returned collect to the
address from which received if disposition instructions are
not received within 30 days. Small items may be returned
by mail, postage prepaid.

(4) Samplesthat are to be retained for inspection pur -
poses in connection with deliveries shall be transmitted to
the inspecting activity concerned, with instructions to retain
the sample until completion of the contract or until disposi-
tion instructions are furnished.

(5) Where samples are consumed or their usefulness
isimpaired by tests, they will be disposed of as scrap unless
the bidder requests their return.

14.202-5 Descriptiveliterature.

(a) Definition. “Descriptive literature” means informa-
tion, such as cuts, illustrations, drawings, and brochures,
which shows the characteristics or construction of a product
or explains its operation. It is furnished by bidders as a part
of their bids to describe the products offered. The term
includes only information required to determine acceptabil -
ity of the product. It excludes other information such as that
furnished in connection with the qualifications of a bidder
or for use in operating or maintaining equipment.

(b) Policy. Bidders shall not be required to furnish
descriptive literature unless the contracting office needsit to
determine before award whether the products offered meet
the specification and to establish exactly what the bidder
proposes to furnish.

(c) Justification. The reasons why product acceptability
cannot be determined without the submission of descriptive
literature shall be set forth in the contract file, except when
such submission is required by formal specifications
(Federa, Military, or other) applicable to the acquisition.

(d) Requirements of invitation for bids. (1) The invita-
tion shall clearly state—

(i) What descriptive literature is to be furnished,

(i) The purpose for which it is required,

(iii) The extent to which it will be considered in the
evaluation of bids, and

(iv) Therulesthat will apply if abidder failsto fur-
nish the literature before bid opening or if the literature
furnished does not comply with the requirements of the
invitation.

(2) If bidders are to furnish descriptive literature, see

14.201-6(p).
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(e) Waiver of requirements for descriptive literature. (1)
The requirement for furnishing descriptive literature may be
waived if—

(i) The bidder states in the bid that the product
being offered is the same as a product previously or cur-
rently being furnished to the contracting activity; and

(ii) The contracting officer determines that the
product offered by the bidder complies with the specifica
tion requirements of the current invitation for bids. When
the requirement may be waived, see 14.201-6(p)(2).

(2) When descriptive literature is not considered nec-
essary and awaiver of literature requirements of a Federal,
Military, or other formal specification has been authorized,
a statement shall be included in the invitation that, notwith-
standing the requirements of the specifications, descriptive
literature will not be required.

(3) If the solicitation provides for a waiver, a bidder
may submit a bid on the basis of either the descriptive liter-
ature to be furnished or a previously furnished product. If
the bid is submitted on one basis, the bidder is precluded
from having it considered on the other basis after bids are
opened.

(f) Unsolicited descriptive literature. 1f descriptive liter-
ature is furnished when not required by the invitation for
bids, the procedures set forth in 14.202-4(g) shall be fol-
lowed.

14.202-6 Final review of invitationsfor bids.

Each invitation for bids shall be thoroughly reviewed
before issuance to detect and correct discrepancies or ambi-
guitiesthat could limit competition or result in the receipt of
nonresponsive bids. Contracting officers are responsible for
thereviews.

14.202-7 Facsimilebids.

(8 Unless prohibited or otherwise restricted by agency
procedures, contracting officers may authorize facsimile
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bids (see 14.201-6(v)). In determining whether or not toI
authorize facsimile bids, the contracting officer shall con-
sider factors such as—

(1) Anticipated bid size and volume;

(2) Urgency of the requirement;

(3) Frequency of price changes;

(4) Availability, reliability, speed, and capacity of the
receiving facsimile equipment; and

(5) Adequacy of administrative procedures and con-
trols for receiving, identifying, recording, and safeguarding
facsimile bids, and ensuring their timely delivery to the bids
opening location.

(b) If facsimile bids are authorized, contracting officers
may, after the date set for bid opening, request the appar-
ently successful offeror to provide the complete, origina
signed bid.

14.202-8 Electronic bids.

In accordance with Subpart 4.5, contracting officers may
authorize use of eectronic commerce for submission of
bids. If electronic bids are authorized, the solicitation shall
specify the electronic commerce method(s) that bidders
may Uuse.

14.203 Methods of soliciting bids.

14.203-1 Transmittal to prospective bidders.

Invitations for bids or presolicitation notices shall be
transmitted as specified in 14.205, and shall be provided to
othersin accordance with 5.102. When a contracting office
is located in the United States, any solicitation sent to a
prospective bidder located at aforeign address shall be sent
by electronic data interchange or international air mail if
security classification permits.
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tation. The conference shall be conducted in accordance
I with the procedure prescribed in 15.201.

14.208 Amendment of invitation for bids.

(a) If it becomes necessary to make changes in quantity,
specifications, delivery schedules, opening dates, etc., or to
correct a defective or ambiguous invitation, such changes
shall be accomplished by amendment of the invitation for
bids using Standard Form 30, Amendment of Solicitation/
Modification of Contract. The fact that a change was men-
tioned at a pre-bid conference does not relieve the necessity
for issuing an amendment. Amendments shall be sent,
before the time for bid opening, to everyone to whom invi-
tations have been furnished and shall be displayed in the bid
room.

(b) Before amending an invitation for bids, the period of
time remaining until bid opening and the need to extend this
period shall be considered. When only a short time remains
before the time set for bid opening, consideration should be
given to notifying bidders of an extension of time by
telegrams or telephone. Such extension must be confirmed
in the amendment.

(c) Any information given to a prospective bidder con-
cerning an invitation for bids shall be furnished promptly to
all other prospective bidders as an amendment to the invita:
tion (1) if such information is necessary for bidders to
submit bids or (2) if the lack of such information would be
prejudicial to uninformed bidders. The information shall be
furnished even though a pre-bid conference is held. No
award shall be made on the invitation unless such amend-
ment has been issued in sufficient time to permit al
prospective bidders to consider such information in submit-
ting or modifying their bids.

14.209 Cancellation of invitations before opening.

(8 The cancdllation of an invitation for bids usualy
involves a loss of time, effort, and money spent by the
Government and bidders. Invitations should not be can-
celled unless cancellation is clearly in the public interest;
eg.,

(1) Where there is no longer a requirement for the
supplies or services; or

(2) Where amendments to the invitation would be of
such magnitude that a new invitation is desirable.

(b) When an invitation issued other than electronically is
cancelled, bids that have been received shall be returned
unopened to the bidders and notice of cancellation shall be
sent to all prospective bidders to whom invitations were
issued. When an invitation issued electronicaly is can-
celled, a general notice of cancellation shall be posted
electronically, the bids received shall not be viewed, and the
bids shall be purged from primary and backup data storage
systems.

(c) The notice of cancellation shall—(1) identify the
invitation for bids by number and short title or subject mat-
ter, (2) briefly explain the reason the invitation is being
cancelled, and (3) where appropriate, assure prospective
bidders that they will be given an opportunity to bid on any
resolicitation of bids or any future requirements for the type
of supplies or services involved. Cancellations shall be
recorded in accordance with 14.403(d).

14.210 Qualified products.
(See Subpart 9.2.)

14.211 Release of acquisition information.

(a) Before solicitation. Information concerning proposed
acquisitions shall not be released outside the Government
before solicitation except for presolicitation notices in
accordance with 14.205-4(c) or 36.213-2, or long-range
acquisition estimates in accordance with 5.404, or synopses
in accordance with 5.201. Within the Government, such
information shall be restricted to those having a legitimate
interest. Releases of information shall be made (1) to al
prospective bidders, and (2) as nearly as possible at the
same time, so that one prospective bidder shall not be given
unfair advantage over another. See 3.104 regarding require-
ments for proprietary and source selection information
including access to and disclosure thereof.

(b) After solicitation. Discussions with prospective bid-
ders regarding a solicitation shall be conducted and
technical or other information shall be transmitted only by
the contracting officer or superiors having contractual
authority or by others specifically authorized. Such person-
nel shall not furnish any information to a prospective bidder
that alone or together with other information may afford an
advantage over others. However, general information that
would not be prejudicia to other prospective bidders may
be furnished upon request; e.g., explanation of a particular
contract clause or a particular condition of the schedule in
the invitation for bids, and more specific information or
clarifications may be furnished by amending the solicitation
(see 14.208).

14.212 Economic purchase quantities (supplies).

Contracting officers shall comply with the economic pur-
chase quantity planning requirements for supplies in
Subpart 7.2. See 7.203 for instructions regarding use of the
provision a 52.207-4, Economic Purchase Quantity—
Supplies, and 7.204 for guidance on handling responses to
that provision.

14.213 Annual submission of representations and
certifications.
(@) Submission of offeror representations and certifica
tions on an annual basis, as an aternative to submission in
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each solicitation, may be authorized by agencies subject to
the requirements of this section. The decision to use annual
representations and certifications shall be made in accor-
dance with agency procedures.

(b) In accordance with agency procedures, each con-
tracting office utilizing annual representations and
certifications shall establish procedures and assign respon-
sibilities for centrally requesting, receiving, storing,
verifying and updating offeror's annual submissions.
Generally, the representations and certifications shall be
effective for aperiod of 1 year from date of signature.

(c) The contracting officer shall not include in individ-
ual solicitations the full text of provisions that are contained
in the annual representations and certifications.

(d) Offerors shall make changes that affect only one
solicitation by completing the appropriate section of the
provision a 52.214-30, Annual Representations and
Certifications—Sealed Bidding.

Subpart 14.3—Submission of Bids

14.301 Responsiveness of bids.

(8) To be considered for award, a bid must comply in all
material respects with the invitation for bids. Such compli-
ance enables bidders to stand on an equal footing and
maintain the integrity of the sealed bidding system.

(b) Telegraphic bids shall not be considered unless per-
mitted by the invitation. The term “telegraphic bids’ means
bids submitted by telegram or by mailgram.

(c) Facsimile bids shall not be considered unless permit-
ted by the solicitation (see 14.202-7).

(d) Bids should be filled out, executed, and submitted in
accordance with the instructions in the invitation. If a bid-
der usesits own bid form or aletter to submit a bid, the bid
may be considered only if—

(1) The bidder accepts al the terms and conditions of
the invitation; and

(2) Award on the bid would result in a binding con-
tract with terms and conditions that do not vary from the
terms and conditions of the invitation.

(e) Bidssubmitted by electronic commerce shall be con-
sidered only if the electronic commerce method was
specificaly stipulated or permitted by the solicitation.

14.302 Bid submission.

(a) Bids shall be submitted so that they will be received
in the office designated in the invitation for bids (referred to
in paragraphs (b) and (c) of this section as the “designated
office”) not later than the exact time set for opening of bids.

(b) Except as specified in paragraph (c) of this section, if
telegraphic bids are authorized, a telegraphic bid that is
communicated by means of a telephone call to the desig-
nated office shall be considered if—
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(1) Agency regulations authorize such consideration;

(2) Thetelephone call is made by the telegraph office
that received the telegraphic bid;

(3) The telephone call is received by the designated
office not later than the time set for the bid opening;

(4) The telegraph office that received the telegraphic
bid sends the designated office the telegram that formed the
basis for the telephone call;

(5) The telegram indicates on its face that it was
received in the telegraph office before the telephone call
was received by the designated office; and

(6) The bid in the telegram isidentical in all essential
respects to the bid received in the telephone call from the
telegraph office.

(c) If the conditionsin paragraph (b) of this section apply
and the bid received by telephone is the apparent low bid,
award may not be made until the telegram isreceived by the
designated office; however, if the telegram is not received
by the designated office within 5 days after the bid opening
date, the bid shall be rejected.

14.303 Modification or withdrawal of bids.

(a) Bids may be modified or withdrawn by any method
authorized by the solicitation, if notice is received in the
office designated in the solicitation not later than the exact
time set for opening of bids. Unless proscribed by agency
regulations, a telegraphic modification or withdrawal of a
bid received in such office by telephone from the receiving
telegraph office shall be considered. However, the message
shall be confirmed by the telegraph company by sending a
copy of the written telegram that formed the basis for the
telephone call. If the solicitation authorizes facsimile bids,
bids may be modified or withdrawn via facsimile received
at any time before the exact time set for receipt of bids, sub-
ject to the conditions specified in the provision prescribed in
14.201-6(v). Modifications received by telegram (including |
a record of those telephoned by the telegraph company) or
facsimile shall be sealed in an envelope by a proper official.
The official shall write on the envelope (1) the date and time
of receipt and by whom, and (2) the number of the invita-
tion for bids, and shall sign the envelope. No information
contained in the envelope shall be disclosed before the time
set for bid opening.

(b) A bid may be withdrawn in person by a bidder or its
authorized representative if, before the exact time set for
opening of bids, the identity of the persons requesting with-
drawal is established and that person signs a receipt for the
bid.

() Upon withdrawal of an electronically transmitted
bid, the data received shall not be viewed and shall be
purged from primary and backup data storage systems.
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14.304 Submission, modification, and withdrawal of
bids.

(a) Bidders are responsible for submitting bids, and any
modifications or withdrawals, so as to reach the
Government office designated in theinvitation for bid (IFB)
by the time specified in the IFB. They may use any
transmission method authorized by the IFB (i.e, regular
mail, electronic commerce, or facsimile). If no time is
specified in the IFB, the time for receipt is 4:30 p.m., loca
time, for the designated Government office on the date that
bids are due.

(b)(1) Any bid, modification, or withdrawal of a bid
received at the Government office designated in the IFB
after the exact time specified for receipt of bidsis“late” and
will not be considered unless it is received before award is
made, the contracting officer determines that accepting the
late bid would not unduly delay the acquisition; and—

(i) If it was transmitted through an electronic
commerce method authorized by the IFB, it was received at
the initial point of entry to the Government infrastructure
not later than 5:00 p.m. one working day prior to the date
specified for receipt of bids; or

(i) There is acceptable evidence to establish that it
was received at the Government installation designated for
receipt of bids and was under the Government’s control
prior to the time set for receipt of bids.

(2) However, a late modification of an otherwise
successful bid, that makes its terms more favorable to the
Government, will be considered at any time it is received
and may be accepted.

(c) Acceptable evidence to establish thetime of receipt at
the Government installation includes the time/date stamp of
that installation on the bid wrapper, other documentary
evidence of receipt maintained by the installation, or oral
testimony or statements of Government personnel.

(d) If an emergency or unanticipated event interrupts
normal Government processes so that bids cannot be
received at the Government office designated for receipt of
bids by the exact time specified in the IFB, and urgent
Government requirements preclude amendment of the bid
opening date, the time specified for receipt of bids will be
deemed to be extended to the same time of day specified in
the IFB on the first work day on which normal Government
processes resume.

(e) Bids may be withdrawn by written notice received at
any time before the exact time set for receipt of bids. If the
IFB authorizes facsimile bids, bids may be withdrawn via
facsimile received at any time before the exact time set for
receipt of bids, subject to the conditions specified in the
provision at 52.214-31, Facsimile Bids. A bid may be
withdrawn in person by a bidder or its authorized
representative if, before the exact time set for receipt of
bids, the identity of the person requesting withdrawal is

established and the person signs areceipt for the bid. Upon
withdrawal of an electronicaly transmitted bid, the data
received must not be viewed and, where practicable, must
be purged from primary and backup data storage systems.

(f) The contracting officer must promptly notify any
bidder if its bid, modification, or withdrawal was received
late, and must inform the bidder whether its bid will be
considered, unless contract award is imminent and the
notices prescribed in 14.409 would suffice.

(9) Late bids and modifications that are not considered
must be held unopened, unless opened for identification,
until after award and then retained with other unsuccessful
bids. However, any bid bond or guarantee must be returned.

(h) If available, the following must be included in the
contract files for each late bid, modification, or withdrawal:

(1) The date and hour of receipt.

(2) A statement, with supporting rationale, regarding
whether the bid was considered for award.

(3) The envelope, wrapper, or other evidence of the
date of receipt.

Subpart 14.4—Opening of Bids and Award of
Contract

14.400 Scope of subpart.

This subpart contains procedures for the receipt, han-
dling, opening, and disposition of bidsincluding mistakesin
bids, and subsequent award of contracts.

14.401 Receipt and safeguarding of bids.

(@) All bids (including modifications) received before the
time set for the opening of bids shall be kept secure. Except
as provided in paragraph (b) of this section, the bids shall
not be opened or viewed, and shall remain in alocked bid
box, a safe, or in a secured, restricted-access electronic bid
box. If an invitation for bids is cancelled, bids shall be
returned to the bidders. Necessary precautions shal be
taken to ensure the security of the bid box or safe. Before
bid opening, information concerning the identity and num-
ber of bids received shall be made available only to
Government employees. Such disclosure shall be only on a
“need to know” basis. When bid samples are submitted,
they shall be handled with sufficient care to prevent disclo-
sure of characteristics before bid opening.

(b) Envelopes marked as bids but not identifying the bid-
der or the solicitation may be opened solely for the purpose
of identification, and then only by an official designated for
this purpose. If a sealed bid is opened by mistake (e.g.,
because it is not marked as being a bid), the envelope shall
be signed by the opener, whose position shall also be writ-
ten thereon, and delivered to the designated official. This
official shall immediately write on the envelope (1) an
explanation of the opening, (2) the date and time opened,
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and (3) the invitation for bids number, and shall sign the
envelope. The officid shall then immediately resea the
envelope.

14.402 Opening of bids.

14.402-1 Unclassified bids.

(a) The bid opening officer shall decide when the time set
for opening bids has arrived and shall inform those present
of that decision. The officer shall then (1) personally and
publicly open all bids received before that time, (2) if prac-
tical, read the bids aloud to the persons present, and (3) have
the bids recorded. The original of each bid shall be carefully
safeguarded, particularly until the abstract of bids required
by 14.403 has been made and its accuracy verified.

(b) Performance of the procedure in paragraph (a) of this
section may be delegated to an assistant, but the bid open-
ing officer remains fully responsible for the actions of the
assistant.

(c) Examination of bids by interested persons shall be
permitted if it does not interfere unduly with the conduct of
Government business. Origina bids shall not be allowed to
pass out of the hands of a Government official unless a
duplicate bid is not available for public inspection. The
original bid may be examined by the public only under the
immediate supervision of a Government official and under
conditions that preclude possibility of a substitution, addi-
tion, deletion, or ateration in the bid.
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14.402-2 Classified bids.

The opening of classified bids shall not be accessible to
the general public. Openings may be witnessed and the
results recorded by those bidder representatives (a) who
have been previously cleared from a security standpoint and
(b) who represent bidders who were invited to bid. Bids
shall be made available to those persons authorized to
attend the opening of bids. No public record shall be made
of bids or bid prices received in response to classified invi-
tations for bids.

14.402-3 Postponement of openings.

(a) A bid opening may be postponed even after the time
scheduled for bid opening (but otherwise in accordance
with 14.208) when—

(1) The contracting officer has reason to believe that
the bids of an important segment of bidders have been
delayed in the mails, or in the communications system spec-
ified for transmission of bids, for causes beyond their
control and without their fault or negligence (e.g., flood,
fire, accident, weather conditions, strikes, or Government
equipment blackout or malfunction when bids are due); or

(2) Emergency or unanticipated events interrupt nor-
mal governmental processes so that the conduct of bid
opening as scheduled isimpractical.

(b) At the time of adetermination to postpone abid open-
ing under subparagraph (a)(1) of this section, an
announcement of the determination shall be publicly posted.
If practical before issuance of a formal amendment of the
invitation, the determination shall be otherwise communi-
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(i) Offerors should submit proposals that are
acceptable without additional explanation or information,

(if) The Government may make afinal determina-
tion regarding a proposal’ s acceptability solely on the basis
of the proposal as submitted; and

(iii) The Government may proceed with the second
step without requesting further information from any
offeror; however, the Government may request additional
information from offerors of proposals that it considers rea-
sonably susceptible of being made acceptable, and may
discuss proposals with their offerors.

(9) A statement that a notice of unacceptability will be
forwarded to the offeror upon completion of the proposa
evaluation and final determination of unacceptability.

(10) A statement either that only one technical pro-
posa may be submitted by each offeror or that multiple
technical proposals may be submitted. When specifications
permit different technical approaches, it is generally in the
Government’s interest to authorize multiple proposals. If
multiple proposals are authorized, see 14.201-6(s).

(b) Information on delivery or performance requirements
may be of assistance to bidders in determining whether or
not to submit a proposal and may be included in the request.
The request shall also indicate that the information is not
binding on the Government and that the actual delivery or
performance requirements will be contained in the invita-
tion issued under step two.

(c) Upon receipt, the contracting officer shall—

(1) Safeguard proposals against disclosure to unau-
thorized persons;

(2) Accept and handle data marked in accordance with
15.609 as provided in that section; and

(3) Remove any reference to price or cost.

(d) The contracting officer shall establish a time period
for evaluating technical proposals. The period may vary
with the complexity and number of proposals involved.
However, the evaluation should be completed quickly.

(e)(1) Evaluations shall be based on the criteria in the
request for proposal's but not consideration of responsibility
as defined in 9.1, Proposals, shall be categorized as—

(i) Acceptable;

(ii) Reasonably susceptible of being made accept-
able; or

(i) Unacceptable.

(2) Any proposal which modifies, or fails to conform
to the essential requirements or specifications of, the request
for technical proposals shall be considered nonresponsive
and categorized as unacceptable.

(F)(1) The contracting officer may proceed directly with
step two if there are sufficient acceptable proposals to
ensure adequate price competition under step two, and if
further time, effort and delay to make additional proposals

* * *

acceptable and thereby increase competition would not be
in the Government’ s interest. If thisis not the case, the con-
tracting officer shall request bidders whose proposals may
be made acceptable to submit additional clarifying or sup-
plementing information. The contracting office shall
identify the nature of the deficiencies in the proposal or the
nature of the additional information required. The contract-
ing officer may also arrange discussions for this purpose.
No proposal shall be discussed with any offeror other than
the submitter.

(2) Ininitiating requests for additiona information, the
contracting officer shall fix an appropriate time for bidders
to conclude discussions, if any, submit all additional infor-
mation, and incorporate such additional information as part
of their proposals submitted. Such time may be extended in
the discretion of the contracting officer. If the additional
information incorporated as part of a proposal within the
final time fixed by the contracting officer establishes that the
proposal is acceptable, it shall be so categorized. Otherwise,
it shall be categorized as unacceptable.

(g) When a technical proposal is found unacceptable
(either initially or after clarification), the contracting officer
shall promptly notify the offeror of the basis of the determi-
nation and that a revision of the proposal will not be
considered. Upon written request, the contracting officer shall
debrief unsuccessful offerors (see 15.505 and 15.506).

(h) Late technical proposals are governed by 15.208 (b),
(c), and (f).

(i) If it is necessary to discontinue two-step sealed bid-
ding, the contracting officer shall include a statement of the
facts and circumstances in the contract file. Each offeror
shall be notified in writing. When step one results in no
acceptable technical proposal or only one acceptable tech-
nical proposal, the acquisition may be continued by
negotiation.

14.503-2 Step two.

(a) Sealed bidding procedures shall be followed except
that invitations for bids shall—

(1) Beissued only to those offerors submitting accept-
able technical proposalsin step one;

(2) Include the provision prescribed in 14.201-6(t);

(3) Prominently state that the bidder shall comply
with the specifications and the bidder's technical proposal;
and

(4) Not be synopsized in the Commerce Business
Daily as an acquisition opportunity nor publicly posted (see
5.101(a)).

(b) The names of firms that submitted acceptable pro-
posals in step one will be listed in the Commerce Business
Daily for the benefit of prospective subcontractors (see
5.207(3)(2)).

* * *
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(2) Management;

(3) Technical;

(4) Past performance; and

(5) Cost or pricing data (see Table 15-2 of 15.408) or
information other than cost or pricing data.

(c) Section M, Evaluation factors for award. Identify all
significant factors and any significant subfactors that will be
considered in awarding the contract and their relative impor-
tance (see 15.304(d)). The contracting officer shall insert one
of the phrasesin 15.304(€).

15.205 |ssuing solicitations.

(& The contracting officer shall issue solicitations to
potential sources in accordance with the policies and proce-
duresin 5.102, 19.202-4, and Part 6.

(b) A master solicitation, as described in 14.203-3, may
also be used for negotiated acquisitions.

15206 Amending the solicitation.

(8 When, either before or after receipt of proposals, the
Government changes its requirements or terms and conditions,
the contracting officer shall amend the solicitation.

(b) Amendments issued before the established time and
date for receipt of proposas shall be issued to all parties
receiving the solicitation.

(c) Amendmentsissued after the established time and date
for receipt of proposals shall be issued to al offerors that have
not been eliminated from the competition.

(d) If aproposal of interest to the Government involves a
departure from the stated requirements, the contracting officer
shall amend the solicitation, provided this can be done without
revealing to the other offerors the aternate solution proposed
or any other information that is entitled to protection (see
15.207(b) and 15.306(€)).

(e) If, inthejudgment of the contracting officer, based on
market research or otherwise, an amendment proposed for
issuance after offers have been received is so substantial asto
exceed what prospective offerors reasonably could have antic-
ipated, so that additional sources likely would have submitted
offers had the substance of the amendment been known to
them, the contracting officer shall cancel the original solicita-
tion and issue a new one, regardiess of the stage of the
acquisition.

(f) Oral notices may be used when timeis of the essence.
The contracting officer shall document the contract file and
formalize the notice with an amendment (see Subpart 4.5,
Electronic Commerce in Contracting).

(g) Ataminimum, the following information should be
included in each amendment:

(1) Name and address of issuing activity.
(2) Salicitation number and date.

(3) Amendment number and date.

(4) Number of pages.

(5) Description of the change being made.

(6) Government point of contact and phone number
(and electronic or facsimile address, if appropriate).

(7) Revisionto solicitation closing date, if applicable.

15.207 Handling proposals and information.

(& Upon receipt at the location specified in the salicitation,
proposals and information received in response to a request
for information (RFI) shall be marked with the date and time
of receipt and shall be transmitted to the designated officials.

(b) Proposdls shall be safeguarded from unauthorized dis-
closure throughout the source selection process. (See 3.104
regarding the disclosure of source selection information (41
U.S.C. 423)). Information received in response to an RFI
shdll be safeguarded adequately from unauthorized disclosure.

(c) If any portion of aproposal received by the contracting
officer electronically or by facsimile is unreadable, the con-
tracting officer immediately shall notify the offeror and permit
the offeror to resubmit the unreadabl e portion of the proposal.
The method and time for resubmission shall be prescribed by
the contracting officer after consultation with the offeror, and
documented in thefile. The resubmission shall be considered
asif it were received at the date and time of the original
unreadable submission for the purpose of determining timeli-
ness under 15.208(a), provided the offeror complies with the
time and format requirements for resubmission prescribed by
the contracting officer.

15.208 Submission, modification, revision, and
withdrawal of proposals.

(a) Offerors are responsible for submitting proposals, and
any revisions, and modifications, or withdrawals, so asto
reach the Government office designated in the solicitation by
the time specified in the solicitation. Offerors may use any
transmission method authorized by the solicitation (i.e., regu-
lar mail, electronic commerce, or facsimile). If notimeis
specified in the solicitation, the time for receipt is 4:30 p.m.,
local time, for the designated Government office on the date
that proposals are due.

(b)(2) Any proposal, modification, revision, or withdrawal
that is recelved at the designated Government office after the
exact time specified for receipt of proposalsis “late” and will
not be considered unlessit is received before award is made,
the contracting officer determines that accepting the late pro-
posal would not unduly delay the acquisition; and—

(i) If it was transmitted through an electronic com-
merce method authorized by the solicitation, it was received at
theinitia point of entry to the Government infrastructure not
|ater than 5:00 p.m. one working day prior to the date speci-
fied for receipt of proposals; or

(ii) There is acceptable evidence to establish that it
was received at the Government installation designated for
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receipt of proposals and was under the Government’ s control
prior to the time set for receipt of proposals; or
(iii) It was the only proposal received.

(2) However, alate modification of an otherwise suc-
cessful proposal, that makes its terms more favorable to the
Government, will be considered at any timeit isreceived and
may be accepted.

(c) Acceptable evidence to establish the time of receipt at
the Government installation includes the time/date stamp of
that installation on the proposal wrapper, other documentary
evidence of receipt maintained by the installation, or oral tes-
timony or statements of Government personnel.

(d) If an emergency or unanticipated event interrupts nor-
mal Government processes so that proposals cannot be
received at the Government office designated for receipt of
proposals by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of the
solicitation closing date, the time specified for receipt of pro-
posa s will be deemed to be extended to the same time of day
specified in the solicitation on the first work day on which nor-
mal Government processes resume.

(e) Proposals may be withdrawn by written notice at any
time before award. Ora proposalsin responseto ora solici-
tations may be withdrawn orally. The contracting officer must
document the contract file when oral withdrawals are made.
One copy of withdrawn proposals should be retained in the
contract file (see 4.803(a)(10)). Extra copies of the withdrawn
proposals may be destroyed or returned to the offeror at the
offeror’srequest. Where practicable, electronically transmit-
ted proposals that are withdrawn must be purged from primary
and backup data storage systems after a copy is made for the
file. Extremely bulky proposals must only be returned at the
offeror’ s request and expense.

(f) The contracting officer must promptly notify any offeror
if its proposa, modification, or revision was received late, and
must inform the offeror whether its proposal will be consid-
ered, unless contract award is imminent and the notice
prescribed in 15.503(b) would suffice.

(9) Late proposals and modifications that are not consid-
ered must be held unopened, unless opened for identification,
until after award and then retained with other unsuccessful
proposals.

(h) If available, the following must be included in the con-
tracting office files for each late proposa, modification,
revision, or withdrawal:

(1) The date and hour of receipt.

(2) A statement regarding whether the proposal was
considered for award, with supporting rationale.

(3) The envelope, wrapper, or other evidence of date of
receipt.

15.209 Solicitation provisionsand contract clauses.
When contracting by negotiation—

15-8

(@) The contracting officer shall insert the provision at
52.215-1, Instructions to Offerors—Competitive Acquisition,
in all competitive solicitations where the Government intends
to award a contract without discussions.

(1) If the Government intends to make award after dis-
cussions with offerors within the competitive range, the
contracting officer shall use the basic provison with its
Alternatell.

(2) If the Government would be willing to accept alter-
nate proposals, the contracting officer shall alter the basic
clause to add a new paragraph (c)(9) substantially the same as
Alternatell.

(b)(1) The contracting officer shall insert the clause at
52.215-2, Audit and Records-Negotiation (10 U.S.C. 2313, 41
U.S.C. 254d, and OMB Circular No. A-133), in solicitations
and contracts except those for—

(i) Acquisitions not exceeding the simplified acqui-
sition threshold;

(ii) The acquisition of utility services at rates not
exceeding those established to apply uniformly to the general
public, plus any applicable reasonable connection charge; or

(iii) The acquisition of commercial items exempted
under 15.403-1.

(2) For facilities acquisitions, the contracting officer
shall usethe clause with its Alternate |.

(3) For cost-reimbursement contracts with State and
local Governments, educational institutions, and other non-
profit organizations, the contracting officer shall use the clause
with its Alternate I1.

(4) When the examination of records by the Comptroller
Genera iswaived in accordance with 25.901, the contracting
officer shall usethe clause with its Alternate l11.

(c) When issuing asolicitation for information or planning
purposes, the contracting officer shall insert the provision at
52.215-3, Request for Information or Solicitation for Planning
Purposes, and clearly mark on the face of the solicitation that
it isfor information or planning purposes.

(d) [Reserved]

(e) The contracting officer shall insert the provision at
52.215-5, Facsimile Proposals, in solicitations if facsimile
proposals are authorized (see 15.203(d)).

(f) The contracting officer shall insert the provision at
52.215-6, Place of Performance, in solicitations unless the
place of performanceis specified by the Government.

(g) The contracting officer shall insert the provision at
52.215-7, Annua Representations and Certifications—
Negotiation, in solicitations if annual representations and
certifications are used (see 14.213).

(h) The contracting officer shal insart the clause at 52.215-
8, Order of Precedence—Uniform Contract Format, in
solicitations and contracts using the format at 15.204.
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15210 Forms.

Prescribed forms are not required to prepare solicitations
described in thispart. Thefollowing forms may be used at the
discretion of the contracting officer:

(a) Standard Form 33, Solicitation, Offer and Award, and
Optional Form 308, Solicitation and Offer—Negotiated
Acquisition, may be used to issue RFPs and RFIs.

(b) Standard Form 30, Amendment of Solicitation/
Modification of Contract, and Optional Form 309,
Amendment of Solicitation, may be used to amend solicita-
tions of negotiated contracts.

(c) Optional Form 17, Offer Label, may be furnished with
each request for proposal.

Subpart 15.3—Sour ce Selection

15.300 Scope of subpart.

This subpart prescribes policies and procedures for selec-
tion of a source or sources in competitive negotiated
acquisitions.

15.301 Déefinitions.

“Deficiency,” asused in this subpart, isamateria failure of
aproposal to meet a Government requirement or a combina-
tion of significant weaknessesin aproposal that increasesthe
risk of unsuccessful contract performance to an unacceptable
level.

“Weakness,” as used in this subpart, is aflaw in the pro-
posa that increases the risk of unsuccessful contract
performance. A “significant weakness’ in the proposal isa
flaw that appreciably increases the risk of unsuccessful con-
tract performance.

15.302 Source selection objective.
The objective of source selection isto select the proposal
that represents the best value.

15.303 Respongibilities.

(8) Agency heads are responsible for source selection. The
contracting officer is designated as the source selection
authority, unless the agency head appoints another individual
for a particular acquisition or group of acquisitions.

(b) The source selection authority shall—

(1) Establish an evaluation team, tailored for the partic-
ular acquisition, that includes appropriate contracting, legal,
logistics, technical, and other expertise to ensure a compre-
hensive evaluation of offers;

(2) Approve the source selection strategy or acquisition
plan, if applicable, before solicitation release;

(3) Ensure consistency among the solicitation require-
ments, noticesto offerors, proposal preparation instructions,
evaluation factors and subfactors, solicitation provisions or
contract clauses, and data requirements;

(4) Ensurethat proposals are evaluated based solely on
the factors and subfactors contained in the solicitation (10
U.S.C. 2305(b)(1) and 41 U.S.C. 253b(d)(3));

(5) Consider the recommendations of advisory boards
or panels (if any); and

(6) Select the source or sources whose proposal isthe
best value to the Government (10 U.S.C. 2305(b)(4)(B) and
41 U.S.C. 253b(d)(3)).

(c) The contracting officer shall—

(1) After release of a solicitation, serve as the focal
point for inquiries from actual or prospective offerors;

(2) After receipt of proposals, control exchanges with
offerorsin accordance with 15.306; and

(3) Award the contract(s).

15.304 Evaluation factorsand significant subfactors.

(8 Theaward decision is based on evaluation factors and
significant subfactors that are tailored to the acquisition.

(b) Evaluation factors and significant subfactors must—

(1) Represent the key areas of importance and empha-
sisto be considered in the source selection decision; and

(2) Support meaningful comparison and discrimination
between and among competing proposals.

(c) Theevaluation factors and significant subfactors that
apply to an acquisition and their relative importance, are
within the broad discretion of agency acquisition officids,
subject to the following requirements:

(1) Priceor cost to the Government shall be evaluated
in every source selection (10 U.S.C. 2305(a)(3)(A)(ii) and 41
U.S.C. 253a(c)(1)(B)) (also see Part 36 for architect-engineer
contracts);

(2) The quality of the product or service shall be
addressed in every source selection through consideration of
one or more non-cost evaluation factors such as past perfor-
mance, compliance with solicitation requirements, technical
excellence, management capability, personnel qualifications,
and prior experience (10 U.S.C. 2305(a)(3)(A)(i) and 41
U.S.C. 253a(c)(1)(A)); and

(3)(i) Except as set forth in paragraph (c)(3)(iii) of this
section, past performance shall be evaluated in all source
selections for negotiated competitive acquisitions expected to
exceed $1,000,000.

(i) Except asset forth in paragraph (c)(3)(iii) of this
section, past performance shall be evaluated in al source
sdlections for negotiated competitive acquisitionsissued on or
after January 1, 1999, for acquisitions expected to exceed
$100,000. Agencies should develop phase-in schedules that
meet or exceed this schedule.

(iii) Past performance need not be evaluated if the
contracting officer documents the reason past performanceis
not an appropriate eval uation factor for the acquisition (OFPP
Policy Letter 92-5).

(4) The extent of participation of small disadvantaged
business concernsin performance of the contract shall be eval-
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uated in unrestricted acquisitions expected to exceed $500,000
(%$1,000,000 for construction) subject to certain limitations
(see 19.201 and 19.1202).

(d) All factors and significant subfactors that will affect
contract award and their relative importance shall be stated
clearly in the solicitation (10 U.S.C. 2305(a)(2)(A)(i) and 41
U.S.C. 253a(b)(1)(A)) (see 15.204-5(c)). The rating method
need not be disclosed in the solicitation. The general approach
for evaluating past performance information shal be
described.

(e) Thesolicitation shall also state, a a minimum, whether
all evduation factors other than cost or price, when combined,
ae—

(1) Significantly more important than cost or price;

(2) Approximately equal to cost or price; or

(3) Significantly lessimportant than cost or price (10
U.S.C. 2305(8)(3)(A)(iii) and 41 U.S.C. 253a(c)(1)(C)).

15.305 Proposal evaluation.

(a) Proposal evaluation is an assessment of the proposal
and the offeror’ s ability to perform the prospective contract
successfully. An agency shall evaluate competitive proposals
and then assess their relative qualities solely on the factors and
subfactors specified in the solicitation. Evaluations may be
conducted using any rating method or combination of meth-
ods, including color or adjectival ratings, numerical weights,
and ordinal rankings. Therelative strengths, deficiencies, sig-
nificant weaknesses, and risks supporting proposal evaluation
shall be documented in the contract file.

(1) Cost or priceevaluation. Normally, competition
establishes price reasonableness. Therefore, when contracting
on a firm-fixed-price or fixed-price with economic price
adjustment basis, comparison of the proposed prices will usu-
ally satisfy the requirement to perform aprice analysis, and a
cost analysis need not be performed. In limited situations, a
cost analysis (see 15.403-1(c)(1)(i)(B)) may be appropriate to
establish reasonableness of the otherwise successful offeror’s
price. When contracting on a cost-reimbursement basis, eval-
uations shall include a cost realism analysis to determine what
the Government should realigtically expect to pay for the pro-
posed effort, the offeror’ s understanding of the work, and the
offeror’s ability to perform the contract. (See 37.115 for
uncompensated overtime evaluation.) The contracting officer
shall document the cost or price evaluation.

(2) Past performance evaluation. (i) Pest performance
information is one indicator of an offeror's ability to perform
the contract successfully. The currency and relevance of the
information, source of the information, context of the data,
and genera trendsin contractor’s performance shall be con-
sidered. This comparative assessment of past performance
information is separate from the responsibility determination
required under Subpart 9.1.

(if) The solicitation shall describe the approach for
evaluating past performance, including evaluating offerors
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with no relevant performance history, and shall provide offer-
ors an opportunity to identify past or current contracts
(including Federal, State, and local government and private)
for efforts similar to the Government requirement. The solic-
itation shall also authorize offerors to provide information on
problems encountered on the identified contracts and the
offeror’s corrective actions. The Government shall consider
thisinformation, as well as information obtained from any
other sources, when evauating the offeror’ s past performance.
The source selection authority shall determine the relevance of
similar past performance information.

(iii) The evaluation should take into account past
performance information regarding predecessor companies,
key personnel who have relevant experience, or subcontrac-
tors that will perform major or critical aspects of the
requirement when such information is relevant to the instant
acquisition.

(iv) Inthe case of an offeror without arecord of rel-
evant past performance or for whom information on past
performance is not available, the offeror may not be evaluated
favorably or unfavorably on past performance.

(v) The evaluation should include the past perfor-
mance of offerors in complying with subcontracting plan
goals for small disadvantaged business (SDB) concerns (see
Subpart 19.7), monetary targets for SDB participation (see
19.1202), and notifications submitted under 19.1202-4(b).

(3) Technical evaluation. When tradeoffs are per-
formed (see 15.101-1), the source selection records shall
include—

(i) Anassessment of each offeror's ability to accom-
plish the technical requirements; and

(i) A summary, matrix, or quantitative ranking,
along with appropriate supporting narrative, of each technical
proposal using the evaluation factors.

(4) Costinformation Cost information may be pro-
vided to members of the technical evaluation team in
accordance with agency procedures.

(b) The source selection authority may reject all proposals
received in response to asolicitation, if doing so isin the best
interest of the Government.

(c) For restrictions on the use of support contractor per-
sonnel in proposal evaluation, see 37.203(d).

15.306 Exchangeswith offerors after receipt of
proposals.

(@) Clarifications and award without discussions. (1)
Clarifications are limited exchanges, between the Government
and offerors, that may occur when award without discussions
is contemplated.

(2) If award will be made without conducting discus-
sions, offerors may be given the opportunity to clarify certain
aspects of proposals (e.g., the relevance of an offeror’s past
performance information and adverse past performance
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(d) The contracting officer, after considering price and
other factors, shall make the determination on the basis of
one of the following:

(1) A new solicitation fails to produce a better price or
a more advantageous offer than that offered by the option.
If it is anticipated that the best price available is the option
price or that this is the more advantageous offer, the con-
tracting officer should not use this method of testing the
market.

(2) An informal analysis of prices or an examination
of the market indicates that the option price is better than
prices available in the market or that the option is the more
advantageous offer.

(3) The time between the award of the contract con-
taining the option and the exercise of the option is so short
that it indicates the option price is the lowest price obtain-
able or the more advantageous offer. The contracting officer
shall take into consideration such factors as market stability
and comparison of the time since award with the usual dura-
tion of contracts for such supplies or services.

(e) The determination of other factors under (c)(3) of this
section should take into account the Government’ s need for
continuity of operations and potential costs of disrupting
operations.

(f) Before exercising an option, the contracting officer
shall make awritten determination for the contract file that
exercise is in accordance with the terms of the option, the
requirements of this section, and Part 6. To satisfy require-
ments of Part 6 regarding full and open competition, the
option must have been evaluated as part of the initial com-
petition and be exercisable at an amount specified in or
reasonably determinable from the terms of the basic con-
tract, eg.—

(1) A specific dollar amount;

(2) An amount to be determined by applying provi-
sions (or a formula) provided in the basic contract, but not
including renegotiation of the price for work in afixed-price
type contract;

(3) In the case of a cost-type contract, if—

(i) The option contains a fixed or maximum fee; or

(ii) The fixed or maximum fee amount is deter-
minable by applying a formula contained in the basic
contract (but see 16.102(c));

(4) A specific price that is subject to an economic
price adjustment provision; or

(5) A specific price that is subject to change as the
result of changes to prevailing labor rates provided by the
Secretary of Labor.

(9) The contract modification or other written document
which notifies the contractor of the exercise of the option
shall cite the option clause as authority.

17.208 Solicitation provisions and contract clauses.

(8) Insert a provision substantially the same as the provi- |
sion at 52.217-3, Evaluation Exclusive of Options, in
solicitations when the solicitation includes an option clause
and does not include one of the provisions prescribed in
paragraph (b) or (c) of this section.

(b) Insert a provision substantially the same as the provi-
sion at 52.217-4, Evaluation of Options Exercised at Time
of Contract Award, in solicitations when the solicitation
includes an option clause, the contracting officer has deter-
mined that there is a reasonable likelihood that the option
will be exercised, and the option may be exercised at the
time of contract award.

(c) Insert a provision substantially the same as the provi- |
sion at 52.217-5, Evauation of Options, in solicitations
when—

(1) The solicitation contains an option clause;

(2) An optionisnot to be exercised at the time of con-
tract award;

(3) A firm-fixed-price contract, a fixed-price contract
with economic price adjustment, or other type of contract
approved under agency procedures is contemplated; and

(4) The contracting officer has determined that there
is a reasonable likelihood that the option will be exercised.
For sealed bids, the determination shall be in writing.

(d) Insert a clause substantially the same as the clause at |
52.217-6, Option for Increased Quantity, in solicitations and
contracts, other than those for services, when the inclusion
of an option is appropriate (see 17.200 and 17.202) and the
option quantity is expressed as a percentage of the basic
contract quantity or as an additional quantity of a specific
lineitem.

(e) Insert a clause substantially the same as the clause at |
52.217-7, Option for Increased Quantity—Separately
Priced Line Item, in solicitations and contracts, other than
those for services, when the inclusion of an option is appro-
priate (see 17.200 and 17.202) and the option quantity is
identified as a separately priced line item having the same
nomenclature as a corresponding basic contract line item.

(f) Insert a clause substantially the same as the clause at |
52.217-8, Option to Extend Services, in solicitations and
contracts for services when the inclusion of an option is
appropriate. (See 17.200, 17.202, and 37.111.)

(9) Insert aclause substantialy the same as the clause at
52.217-9, Option to Extend the Term of the Contract, in
solicitations and contracts when the inclusion of an option
is appropriate (see 17.200 and 17.202) and it is necessary to
include in the contract any or al of the following:

(1) A requirement that the Government must give the
contractor a preliminary written notice of itsintent to extend
the contract.

(2) A statement that an extension of the contract
includes an extension of the option.
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(3) A specified limitation on the total duration of the
contract.

Subpart 17.3—[Reser ved]
Subpart 17.4—L eader Company Contracting

17.401 General.

Leader company contracting is an extraordinary acquisi-
tion technique that is limited to special circumstances and
utilized only when its use is in accordance with agency pro-
cedures. A developer or sole producer of a product or
system is designated under this acquisition technique to be
the leader company, and to furnish assistance and know-
how under an approved contract to one or more designated
follower companies, so they can become a source of supply.
The objectives of this technique are one or more of the fol-
lowing:

(8) Reduce delivery time.

(b) Achieve geographic dispersion of suppliers.

(c) Maximize the use of scarce tooling or special equip-
ment.

(d) Achieve economiesin production.

(e) Ensure uniformity and reliability in equipment, com-
patibility or standardization of components, and
interchangeability of parts.

(f) Eliminate problems in the use of proprietary data that
cannot be resolved by more satisfactory solutions.

(0) Fecilitate the transition from development to produc-
tion and to subsequent competitive acquisition of end items
or mgjor components.

17.402 Limitations.
(@) Leader company contracting is to be used only
when—

(1) The leader company has the necessary production
know-how and is able to furnish required assistance to the
follower(s);

(2) No other source can meet the Government's
reguirements without the assistance of a leader company;

(3) The assistance required of the leader company is
limited to that which is essential to enable the follower(s) to
produce the items; and

(4) Its use is authorized in accordance with agency
procedures.

(b) When leader company contracting is used, the
Government shall reserve the right to approve subcontracts
between the leader company and the follower(s).

17.403 Procedures.

(a) The contracting officer may award a prime contract to
a_

17-8

(1) Leader company, obligating it to subcontract a
designated portion of the required end items to a specified
follower company and to assist it to produce the required
end items;

(2) Leader company, for the required assistance to a
follower company, and a prime contract to the follower for
production of the items; or

(3) Follower company, obligating it to subcontract
with a designated leader company for the required assis-
tance.

(b) The contracting officer shall ensure that any contract
awarded under this arrangement contains a firm agreement
regarding disclosure, if any, of contractor trade secrets,
technical designs or concepts, and specific data, or software,
of aproprietary nature.

Subpart 17.5—Interagency Acquisitions
Under the Economy Act

17.500 Scope of subpart.

(@) This subpart prescribes policies and procedures
applicable to interagency acquisitions under the Economy
Act (31 U.S.C. 1535). The Economy Act also provides
authority for placement of orders between major organiza-
tional units within an agency; procedures for such
intra-agency transactions are addressed in agency regula
tions.

(b) The Economy Act applies when more specific statu-
tory authority does not exist. Examples of interagency
acquisitions to which the Economy Act does not apply
include acquisitions from required sources of supplies pre-
scribed in Part 8, which have separate statutory authority.

17.501 Definition.

Interagency acquisition means a procedure by which an
agency needing supplies or services (the requesting agency)
obtains them from another agency (the servicing agency).

17502 General.

(a) The Economy Act authorizes agencies to enter into
mutual agreements to obtain supplies or services by inter-
agency acquisition.

(b) The Economy Act may not be used by an agency to
circumvent conditions and limitationsimposed on the use of
funds.

(c) Acquisitions under the Economy Act are not exempt
from the requirements of Subpart 7.3, Contractor Versus
Government Performance.

(d) The Economy Act may not be used to make acquisi-
tions conflicting with any other agency's authority or
responsibility (for example, that of the Administrator of
General Services under the Federal Property and
Administrative Services Act).
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(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’ s share of the joint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
failure, commensurate with ownership. Even though a fran-
chisee may not be controlled by the franchisor by virtue of
the contractual relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated.

“Annua receipts.” (a8) Annual receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to a third party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns,
except when a change in accounting method from cash to
accrual or accrual to cash hastaken place during such 3-year
period, or when the completed contract method has been
used.

(2) In any case of change in accounting method from
cash to accrua or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annual average,
be restated to the accrual method. In any case, where the
completed contract method has been used to account for
revenues in such 3-year period, revenues must be restated
on an accrua basis using the percentage of completion
method.

(2) In the case of a concern which does not keep reg-
ular books of accounts, but which is subject to U.S. Federal
income taxation, “annual receipts’ shall be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federal income tax purposes,
except that any return based on a change in accounting

method or on the completed contract method of accounting
must be restated as provided for in the preceding para
graphs.

(b) Annual receipts of aconcern that has been in business
for less than 3 complete fiscal years means its total receipts
for the period it has been in business, divided by the num-
ber of weeks including fractions of a week that it has been
in business, and multiplied by 52. In caculating tota
receipts, the definitions and adjustments related to a change
of accounting method and the completed contract method of
paragraph (a) of this section, are applicable.

“Number of employees’ is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and
foreign affiliates, based on the number of persons employed
on a full-time, part-time, temporary, or other basis during
each of the pay periods of the preceding 12 months. If a
business has not been in existence for 12 months, “number
of employees’ means the average employment of such con-
cern and its affiliates during the period that such concern
has been in existence based on the number of persons
employed during each of the pay periods of the period that
such concern has been in business. If a business has
acquired an affiliate during the applicable 12-month period,
it is necessary, in computing the applicant's number of
employees, to include the affiliate’s number of employees
during the entire period, rather than only its employees dur-
ing the period in which it has been an &ffiliate. The
employees of a former affiliate are not included, even if
such concern had been an affiliate during a portion of the
period.

19.102 Size standards.

(a) The SBAestablishes small business size standards on
an industry-by-industry basis. (See 13 CFR 121.)

(b) Small business size standards are applied by—

(1) Classifying the product or service being acquired
in the industry whose definition, as found in the Standard
Industrial Classification (SIC) Manual, best describes the
principal nature of the product or service being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large.

(c) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one.

(d) When acquiring a product or service that could be
classified in two or more industries with different size stan-
dards, contracting officers shall apply the size standard for
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the industry accounting for the greatest percentage of the
contract price.

(e) If a solicitation calls for more than one item and
alows offers to be submitted on any or al of the items, an
offeror must meet the size standard for each item it offersto
furnish. If a solicitation calling for more than one item
requires offers on al or none of the items, an offeror may
qualify as a small business by meeting the size standard for
the item accounting for the greatest percentage of the total
contract price.

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has
no more than 500 employees, and—

(1) Except as provided in subparagraphs (f)(4)
through (f)(7) of this section, in the case of Government
acquisitions set-aside for small businesses, such nonmanu-
facturer must furnish in the performance of the contract, the
product of a small business manufacturer or producer,
which end product must be manufactured or produced in the
United States. The term “nonmanufacturer” includes a con-
cern which can manufacture or produce the product referred
to in the specific acquisition but does not do so in connec-
tion with that acquisition. For size determination purposes
there can be only one manufacturer of the end item being
procured. The manufacturer of the end item being acquired
is the concern which, with its own forces, transforms inor-
ganic or organic substances including raw materials and/or
miscellaneous parts or components into such end item.
However, seethe limitations on subcontracting at 52.219-14
which apply to any small business offeror other than a non-
manufacturer for purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for agiven acquisitionif it
meets the size qualifications of a small nonmanufacturer for
the acquisition, and if more than 50 percent of the total
value of the kit and its contents is accounted for by items
manufactured by small business.

(3) For the purpose of receiving a Certificate of
Competency on an unrestricted acquisition, asmall business
nonmanufacturer may furnish any domestically produced or
manufactured product.

(4) Inthe case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small Business
Act, when the acquisition is for a specific product (or a
product in aclass of products) for which the SBAhas deter-
mined that there are no small business manufacturers or

19-6

processors in the Federal market, then the SBAmay grant a
classwaiver so that a nonmanufacturer does not have to fur-
nish the product of a small business. For the most current
listing of classes for which SBA has granted awaiver, con-
tact an SBA Office of Government Contracting. A listing
is also available on SBA’s Internet Homepage at
http://www.sba.gov/gc. Contracting officers may request
that the SBA waive the nonmanufacturer rule for a particu-
lar class of products.

(5) For aspecific solicitation, a contracting officer may
request a waiver of that part of the nonmanufacturer rule
which requires that the actual manufacturer or processor be a
small business concern if no known domestic small business
manufacturers or processors can reasonably be expected to
offer a product meeting the requirements of the solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration

Mail Code 6250

409 Third Street, SW

Washington, DC 20416.

(7) The SBA provides for an exception to the non-
manufacturer rule where the procurement of a
manufactured item processed under the procedures set
forth in Part 13 is set aside for small business and where the
anticipated cost of the procurement will not exceed
$25,000. In those procurements, the offeror need not sup-
ply the end product of a small business concern as long as
the product acquired is manufactured or produced in the
United States.

(9) In the case of acquisitions set aside for very small
business in accordance with 19.904, offerors may not have
more than 15 employees and may not have average annual
receipts that exceed $1 million.

(h) The industry size standards are published by the
Small Business Administration on the Internet at
http://www.sba.gov/regulations/siccodes. Thetable column
labeled “SIC” follows the standard industrial classification
code as published by the Government in the Standard
Industrial Classification Manual. The Manual isintended to
cover the entire field of economic activities. It classifiesand
defines activities by industry categories and is the source
used by SBAas a guide in defining industries for size stan-
dards. The number of employees or annual receipts
indicates the maximum allowed for a concern, including its
affiliates, to be considered small.
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Subpart 19.2—Policies

19.201 General policy.

() It is the policy of the Government to provide maxi-
mum practicable opportunities in its acquisitions to small
business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns.
Such concerns shall also have the maximum practicable
opportunity to participate as subcontractors in the contracts
awarded by any executive agency, consistent with efficient
contract performance. The Small Business Administration
(SBA) counsels and assists small business concerns and
assists contracting personnel to ensure that afair proportion
of contracts for supplies and services is placed with small
business.

(b) The Department of Commerce will determine on an
annual basis, by Magjor Groups as contained in the Standard
Industrial Classification (SIC) manual, and region, if any,
the authorized small disadvantaged business (SDB) pro-
curement mechanisms and applicable factors (percentages).
The Department of Commerce determination shall only
affect solicitations that are issued on or after the effective
date of the determination. The effective date of the
Department of Commerce determination shall be no less
than 60 days after its publication date. The Department of
Commerce determination shall not affect ongoing acquisi-
tions. The SDB procurement mechanisms are a price
evauation adjustment for SDB concerns (see Subpart
19.11), an evaluation factor or subfactor for participation of
SDB concerns (see 19.1202), and monetary subcontracting
incentive clauses for SDB concerns (see 19.1203). The
Department of Commerce determination shall also include
the applicable factors, by SIC Major Group, to be used in
the price evaluation adjustment for SDB concerns (see
19.1104). The General Services Administration shall post
the Department of Commerce determination at
http://www.arnet.gov/References/sdbadjustments.htm.
The authorized procurement mechanisms shall be applied
consistently with the policies and procedures in this subpart.
The agencies shall apply the procurement mechanisms deter-
mined by the Department of Commerce. The Department of
Commerce, in making its determination, is not limited to the
SDB procurement mechanismsidentified in this section where
the Department of Commerce has found substantial and per-
suasive evidence of —

(1) A persistent and significant underutilization of
minority firmsin aparticular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to alleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
effectively implementing the small business programs

within their activities, including achieving program goals.
They are to ensure that contracting and technical personnel
maintain knowledge of small business program require-
ments and take &l reasonable action to increase
participation in their activities contracting processes by
these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small Business Act). Management of the office shall be the
responsibility of an officer or employee of the agency who
shall, in carrying out the purposes of the Act—

(1) Be known as the Director of Small and
Disadvantaged Business Utilization;

(2) Be appointed by the agency head;

(3) Beresponsible to and report directly to the agency
head or the deputy to the agency head;

(4) Be responsible for the agency carrying out the
functions and duties in sections 8, 15, and 31 of the Small
Business Act.

(5) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions,

(6) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections
8, 15, and 31 of the Small Business Act.

(7) Assign a small business technical advisor to each
contracting activity within the agency to which the SBAhas
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(if) Whose principal duty is to assist the SBA's
assigned representative in performing functions and duties
relating to sections 8, 15, and 31 of the Small Business Act;

(8) Cooperate and consult on a regular basis with the
SBA in carrying out the agency’s functions and duties in
sections 8, 15, and 31 of the Small Business Act;

(99 Make recommendations in accordance with
agency procedures as to whether a particular acquisition
should be awarded under Subpart 19.5 as a small business
set-aside, under Subpart 19.8 as a Section 8(a) award, or
under Subpart 19.13 as aHUBZone set-aside.

(e) Small Business Specialists shall be appointed and act
in accordance with agency regulations.

(f)(1) Each agency shall designate, at levelsit determines
appropriate, personnel responsible for determining whether,
in order to achieve the contracting agency’s goal for SDB
concerns, the use of the SDB mechanism in Subpart 19.11
has resulted in an undue burden on non-SDB firmsin one of
the major industry groups and regions identified by
Department of Commerce following paragraph (b) of this
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section, or is otherwise inappropriate. Determinations
under this subpart are for the purpose of determining future
acquisitions and shall not affect ongoing acquisitions.
Requests for a determination, including supporting ratio-
nale, may be submitted to the agency designee. If the
agency designee makes an affirmative determination that
the SDB mechanism has an undue burden or is otherwise
inappropriate, the determination shall be forwarded through
agency channels to the OFPP, which shall review the deter-
mination in consultation with the Department of Commerce
and the Small Business Administration. At aminimum, the
following information should be included in any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(if) The SIC Major Group affected.

(iii) Supporting information to justify the determi-
nation, including, but not limited to, dollars and percentages
of contracts awarded by the contracting activity under the
affected SIC Major Group for the previous two fiscal years
and current fiscal year to date for—

(A) Total awards;

(B) Total awards to SDB concerns;

(C) Awards to SDB concerns awarded contracts
under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

(D) Number of successful and unsuccessful
SDB offerors; and

(E) Number of successful and unsuccessful
non-SDB offerors.

(iv) A discussion of the pertinent findings, includ-
ing any peculiarities related to the industry, regions or
demographics.

(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in con-
tracting with the agency.

(2) After consultation with OFPP, or if the agency
does not receive aresponse from OFPPwithin 90 days after
notice is provided to OFPP, the contracting agency may
limit the use of the SDB mechanism in Subpart 19.11 until
the Department of Commerce determines the updated price
evaluation adjustment, as required by this section. This
limitation shall not apply to solicitations that already have
been synopsized.

19.202 Specific policies.

In order to further the policy in 19.201(a), contracting
officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5, 19.8, or 19.13.
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The contracting officer shall document the contract file
whenever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government's
interest. When applicable, the contracting officer shall take
the following actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less
than economic production runs) to permit offers on quanti-
ties less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guar-
anteed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa-
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition pack-
age to the SBA procurement center representative at least 30
days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract, or

(ii) The proposed acquisition is for construction
and seeks to package or consolidate discrete construction
projects and the magnitude of this consolidation makes it
unlikely that small businesses can compete for the prime
contract.

(2) The contracting officer shall also provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not |ess than economic production runs)
to permit offers on quantities less than the total requirement;

(ii) Délivery schedules cannot be established on a
realistic basis that will encourage small business participa
tion to the extent consistent with the actual requirements of
the Government;

(iii) Proposed acquisition cannot be structured so
as to make it likely that small businesses can compete for
the prime contract; or

(iv) Consolidated construction project cannot be
acquired as separate discrete projects.
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(3) The 30-day notification process shall occur con-
currently with other processing steps required prior to the
issuance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative's recommendation, made in
accordance with 19.402(c)(2), the contracting officer shall
document the basis for the rejection and notify the SBApro-
curement center representative in accordance with 19.505.

19.202-2 L ocating small business sour ces.

The contracting officer shall, to the extent practicable,
encourage maximum participation by small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns in acquisitions
by taking the following actions:

(@) Include on mailing lists all established and potential
small business sources, including those located in labor
surplus areas and HUBZones, if the concerns have sub-
mitted acceptable applications or appear from other
representations to be qualified small business concerns.

(b) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists
are aready excessively long and only some of the concernson
thelist will be solicited. This effort should include contacting
the agency SBAprocurement center representative, or if there
isnone, the SBA.

(c) Publicize solicitations and contract awards in the
“Commerce Business Daily” (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards shall
be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not aso labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer shall encourage maximum
response to solicitations by small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns by taking the following actions:

(a) Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with solici-
tations, or furnish information as to where they may be
obtained or examined.

(¢) Send solicitations to—

(1) All small business concerns on the solicitation
mailing list; or

(2) Apro rata number of small business concerns when
less than acompletelist is used.

(d) Provide to any small business concern, upon its
request, a copy of bid sets and specifications with respect
to any contract to be let, the name and telephone number of

an agency contact to answer questions related to such
prospective contract and adequate citations to each major
Federal law or agency rule with which such business con-
cern must comply in performing such contract other than
laws or agency rules with which the small business must
comply when doing business with other than the
Government.

19.202-5 Data collection and reporting requirements.

Agencies shall measure the extent of small business par -
ticipation in their acquisition programs by taking the
following actions:

(d) Require each prospective contractor to represent
whether it is a small business, HUBZone small business,
small disadvantaged business, or women-owned small busi-
ness concern (see the provision at 52.219-1, Small Business
Program Representations).

(b) Accurately measure the extent of participation by
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns
in Government acquisitions in terms of the total value of
contracts placed during each fiscal year, and report data to
the SBA at the end of each fiscal year (see Subpart 4.6).

19.202-6 Determination of fair market price.

(a) The fair market price shall be the price achieved in
accordance with the reasonable price guidelines in 15.404-
1(b) for—

(1) Total and partial small business set-asides (see
Subpart 19.5);

(2) HUBZone set-asides (see Subpart 19.13);

(3) Contracts utilizing the price evaluation adjustment
for small disadvantaged business concerns (see Subpart
19.11); and

(4) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall fol-
low the procedures at 19.807.

Subpart 19.3—Determination of Status as a
Small Business, HUBZone Small Business,
or Small Disadvantaged Business Concern

19.301 Representation by the offeror.

() To bedigible for award as a small business, an offeror
must represent in good faith that it is a small business at the
time of its written representation. An offeror may represent
that it isasmall business concern in connection with a specific
solicitation if it meets the definition of a small business con-
cern applicable to the solicitation and has not been determined
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by the Small Business Administration (SBA) to be other than
asmall business.

(b) The contracting officer shall accept an offeror’s repre-
sentation in aspecific bid or proposd that it isasmall business
unless (1) another offeror or interested party challenges the
concern’s small business representation or (2) the contracting
officer has areason to question the representation. Challenges
of and questions concerning a specific representation shall be
referred to the SBAin accordance with 19.302.

(c) An offeror’ srepresentation that it isasmall businessis
not binding on the SBA. If an offeror’s small business status
is chalenged, the SBAwill evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting officer, asto whether the offeror is a small business.
Aconcern cannot become dligible for a specific award by tak-
ing action to meet the definition of a small business concern
after the SBAhas determined that it isnot asmall business.

(d) If the SBA determines that the status of aconcernasa
small business, HUBZone small business, small disadvan-
taged business, or women-owned small business has been
misrepresented in order to obtain a set-aside contract, an 8(a)
subcontract, a subcontract that is to be included as part or all
of agoal contained in a subcontracting plan, or aprime or sub-
contract to be awarded as a result, or in furtherance of any
other provision of Federa law that specificaly references
Section 8(d) of the Small Business Act for adefinition of pro-
gram digibility, the SBA may take action as specified in
Section 16(d) of the Act. If the SBA declinesto take action,
the agency may initiate the process. The SBA'sregulationson
penalties for misrepresentations and false statements are con-
tained in 13 CFR 124.6.

19.302 Protesting a small business representation.

(a) An offeror, the SBA, or another interested party may
protest the small business representation of an offeror in a
specific offer. However, for competitive 8(a) contracts, the
filing of a protest is limited to an offeror, the contracting
officer, or the SBA.

(b) Any time after offers are opened, the contracting officer
may question the small business representation of any offeror
in aspecific offer by filing a contracting officer’ s protest (see
paragraph (c) below).

(©)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, shall promptly forward the protest to the SBA
Government Contracting Area Office for the geographical
area where the principal office of the concern in question is
located.

(2) The protest, or confirmation if the protest was initi-
ated orally, shall be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the dle-
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gation that the offeror is not small. The SBAwill dismiss any
protest that does not contain specific grounds for the protest.

(d) In order to affect a specific solicitation, a protest must
betimely. SBA’s regulations on timeliness are contained in
13 CFR 121.1004. SBA’sregulations on timeliness related
to protests of disadvantaged status are contained in 13 CFR
124, Subpart B.

(1) Tobetimely, aprotest by any concern or other inter-
ested party must be received by the contracting officer (see
(d)(1)(i) and (ii) of this section) by the close of business of the
5th business day after bid opening (in sealed bid acquisitions)
or receipt of the specia notification from the contracting offi-
cer that identifies the apparently successful offeror (in
negotiated acquisitions) (see 15.503(8)(2)).

(i) Aprotest may be made orally if it is confirmed in
writing either within the 5-day period or by letter postmarked
no later than 1 business day after the oral protest.

(i) Aprotest may be madein writing if it is delivered
to the contracting officer by hand, telegram, or letter post-
marked within the 5-day period.

(2) A contracting officer’ s protest is always considered
timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals.

(e) Upon receipt of a protest from or forwarded by the
Contracting Office, the SBA will—

(1) Notify the contracting officer and the protester of the
date it was received, and that the size of the concern being
challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is being
protested a copy of the protest and ablank SBA Form 355,
Application for Small Business Determination, by certified
mail, return receipt requested.

(f) Within 3 business days after receiving a copy of the
protest and the form, the challenged offeror must file with the
SBAa completed SBAForm 355 and a statement answering
the allegations in the protest, and furnish evidence to sup-
port its position. If the offeror does not submit the required
material within the 3 business days or another period of time
granted by the SBA, the SBA may assume that the disclo-
sure would be contrary to the offeror’s interests.

(9)(2) Within 10 business days after receiving a protest,
the challenged offeror’s response, and other pertinent infor-
mation, the SBA will determine the size status of the
challenged concern and notify the contracting officer, the
protester, and the challenged offeror of its decision by certi-
fied mail, return receipt requested.

(2) The SBA Government Contracting Area Director,
or designee, will determine the small business status of the
guestioned bidder or offeror and notify the contracting offi -
cer and the bidder or offeror of the determination. Award
may be made on the basis of that determination. This deter -
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mination is final unless it is appealed in accordance with
paragraph (i) of this section, and the contracting officer is
notified of the appeal before award. If an award was made
before the time the contracting officer received notice of the
appedl, the contract shall be presumed to be valid.

(h)(1) After receiving a protest involving an offeror
being considered for award, the contracting officer shall not
award the contract until (i) the SBA has made a size deter-
mination or (ii) 10 business days have expired since SBA's
receipt of a protest, whichever occurs first; however, award
shall not be withheld when the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) After the 10-day period has expired, the contract-
ing officer may, when practical, continue to withhold award
until the SBA's determination is received, unless further
delay would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
SBA's size determination, the contracting officer shall
notify SBA that the award has been made.

(4) If a protest is received that challenges the small
business status of an offeror not being considered for award,
the contracting officer is not required to suspend contracting
action. The contracting officer shall forward the protest to
the SBA (see paragraph (c)(1) of this section) with a nota-
tion that the concern is not being considered for award, and
shall notify the protester of this action.

(i) An appeal from an SBA size determination may be
filed by any concern or other interested party whose protest
of the small business representation of another concern has
been denied by an SBA Government Contracting Area
Director, any concern or other interested party that has been
adversely affected by a Government Contracting Area
Director’s decision, or the SBAAssociate Administrator for
the SBA program involved. The appeal must be filed with
the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 20416

within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134. It iswithin the
discretion of the SBAJudge whether to accept an appeal from
aszedetermination. If the Judge decides not to consider such
an appeal, the Judge will issue an order denying review and
specifying the reasons for the decision. The SBAwill inform
the contracting officer of its ruling on the appeal. The SBA
decision, if received before award, will apply to the pending
acquisition. SBArulings received after award shall not apply
to that acquisition.

() Aprotest that is not timely, even though received before
award, shal be forwarded to the SBA Government

Contracting Area Office (see paragraph (c)(2) of this section),
with a notation on it that the protest is not timely. The pro-
tester shall be notified that the protest cannot be considered on
the instant acquisition but has been referred to SBAfor its con-
sideration in any future actions. A protest received by a
contracting officer after award of acontract shall be forwarded
to the SBAGovernment Contracting Area Office with a nota-
tion that award has been made. The protester shall be notified
that the award has been made and that the protest has been for-
warded to SBAfor its consideration in future actions.

19.303 Determining standard industrial classification
codes and size standards.

(a) The contracting officer shall determine the appropriate
standard industrial classification code and related small busi-
ness size standard and include them in solicitations above the
micro-purchase threshold.

(b) If different products or services are required in the same
solicitation, the solicitation shall identify the appropriate small
business size standard for each product or service.

(c) The contracting officer’s determination is final unless
appeded asfollows:

(2) An apped from a contracting officer’s SIC code des-
ignation and the applicable size standard must be served and
filed within 10 calendar days after the issuance of the initial
solicitation. SBA’s Office of Hearings and Appeals (OHA)
will dismiss summarily an untimely SIC code appeal.

(2)(i) The appeal petition must be in writing and must be
addressed to the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 20416

(i) Thereisno required format for the appeal; how-
ever, the appea must include—

(A) The solicitation or contract number and the
name, address, and telephone number of the contracting
officer;

(B) A full and specific statement as to why the
size determination or SIC code designation is allegedly erro-
neous and argument supporting the allegation; and

(C) The name, address, telephone number, and
signature of the appellant or its attorney.

(3) The appellant must serve the appeal petition upon—

(i) The SBA official who issued the size determina-
tion;

(i) The contracting officer who assigned the SIC
code to the acquisition;

(iii) The business concern whose size statusis at
issue;

(iv) All personswho filed protests; and

(v) SBA’s Office of General Counsd!.
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(4) Upon receipt of a SIC code appeal, OHAwill notify
the contracting officer by anotice and order of the date OHA
received the appeal, the docket number, and Judge assigned to
the case. The contracting officer’s response to the appeal, if
any, must include argument and evidence (see 13 CFR 134),
and must be received by OHA within 10 calendar days from
the date of the docketing notice and order, unless otherwise
specified by the Administrative Judge. Upon receipt of OHA's
docketing notice and order, the contracting officer must imme-
diately send to OHA a copy of the solicitation relating to the
SIC code appeal.

(5) After close of record, OHAwill issue adecision and
inform the contracting officer. If OHA’sdecision isreceived
by the contracting officer before the date the offers are due, the
decision shall befina and the solicitation must be amended to
reflect the decision, if appropriate. OHA'’s decision received
after the due date of the initial offers shall not apply to the
pending solicitation but shall apply to future solicitations of
the same products or services.

19.304 Disadvantaged business status.

(&) Tobedligibleto receive abenefit as aprime contractor
based on its disadvantaged status, a concern, at the time of its
offer, must either be certified as a small disadvantaged busi-
ness (SDB) concern or have a completed SDB application
pending at the SBAor a Private Certifier (see 19.001).

(b) The contracting officer may accept an offeror’s repre-
sentation that it is an SDB concern for general Stetistical
purposes. The provision at 52.219-1, Small Business Program
Representations, or 52.212-3(c)(2), Offeror Representations
and Certifications-Commercial Items, is used to collect SDB
datafor general statistical purposes.

(c) The provision at 52.219-22, Small Disadvantaged
Business Status, or 52.212-3(c)(7), Offeror Representations
and Certifications-Commercial Items, is used to obtain SDB
status when the prime contractor may receive a benefit based
on its disadvantaged status. The mechanisms that may pro-
vide benefits on the basis of disadvantaged status as a prime
contractor are a price evaluation adjustment for SDB concerns
(see Subpart 19.11), and an evaluation factor or subfactor for
SDB participation (see 19.1202).

(2) If the apparently successful offeror has represented
that it is currently certified as an SDB, the contracting officer
may confirm that the concern is identified as a small disad-
vantaged business concern by accessing SBA's database
(PRO-Net) or by contacting the SBA’s Office of Small
Disadvantaged Business Certification and Eligibility.

(2) If the apparently successful offeror has repre-
sented that its SDB application is pending at the SBA or a
Private Certifier, and its position as the apparently success-
ful offeror is due to the application of the price evaluation
adjustment, the contracting officer shall follow the proce-
dure in paragraph (d) of this section.
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(d) Notificationsto SBA of potential awards to offerors
with pending SDB applications.
(2) The contracting officer shall notify the—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The notification shall contain the name of the apparently
successful offeror, and the names of any other offerors that
have represented that their applications for SDB status are
pending at the SBA or a Private Certifier and that could
receive the award due to the application of a price evalua
tion adjustment if the apparently successful offeror is
determined not to be an SDB hy the SBA.

(2) The SBA will, within 15 calendar days after
receipt of the notification, determine the disadvantaged sta-
tus of the apparently successful offeror and, as appropriate,
any other offerors referred by the contracting officer and
will notify the contracting officer.

(3) If the contracting officer does not receive an SBA
determination within 15 calendar days after the SBA's
receipt of the notification, the contracting officer shall pre-
sume that the apparently successful offeror, and any other
offerors referred by the contracting officer, are not disad-
vantaged, and shall make award accordingly, unless the
contracting officer grants an extension to the 15-day
response period. No written determination is required for
the contracting officer to make award at any point following
the expiration of the 15-day response period.

(4) When the contracting officer makes a written
determination that award must be made to protect the pub-
lic interest, the contracting officer may proceed to contract
award without notifying SBAor before receiving a determi -
nation of SDB status from SBAduring the 15-day response
period. In both cases, the contracting officer shall presume
that the apparently successful offeror, or any other offeror
referred to the SBA whose SDB application is pending, is
not an SDB and shall make award accordingly.

19.305 Protesting a representation of disadvantaged
business status.

(a) This section applies to protests of a small business
concern’'s disadvantaged status as a prime contractor.
Protests of a small business concern’s disadvantaged status
as a subcontractor are processed under 19.703(a)(2).
Protests of a concern’s size as a prime contractor are
processed under 19.302. Protests of a concern’s size as a
subcontractor are processed under 19.703(b). An offeror,
the contracting officer, or the SBA may protest the appar-
ently successful offeror’s representation of disadvantaged
status if the concern is eligible to receive a benefit based on
its disadvantaged status (see Subpart 19.11 and 19.1202.)
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(b) An offeror, excluding an offeror determined by the
contracting officer to be non-responsive or outside the com-
petitive range, or an offeror that SBA has previoudy found
to beineligible for the requirement at issue, may protest the
apparently successful offeror’s representation of disadvan-
taged status by filing a protest in writing with the
contracting officer. SBA regulations concerning protests
are contained in 13 CFR 124, Subpart B. The protest—

(1) Must be filed within the times specified in
19.302(d)(1); and

(2) Must contain specific facts or allegations support-
ing the basis of protest.

(c) The contracting officer or the SBAmay protest in writ-
ing aconcern’s representation of disadvantaged status at any
time following bid opening or notification of intended award.

(1) If acontracting officer’s protest is based on infor-
mation provided by a party ineligible to protest directly or
ineligible to protest under the timeliness standard, the con-
tracting officer must be persuaded by the evidence presented
before adopting the grounds for protest as his or her own.

(2) The SBAmay protest a concern’s representation of
disadvantaged status by filing directly with its Assistant
Adminigtrator for Small Disadvantaged Business Certification
and Eligibility and notifying the contracting officer.

(d) The contracting officer shall return premature protests
to the protestor. Aprotest is considered to be prematureif it is
submitted before bid opening or notification of intended
award. SBA normally will not consider a postaward protest.
SBA may consider a postaward protest in its discretion where
it determines that an SDB determination after award is mean-
ingful (e. g., where the contracting officer agreesto terminate
the contract if the protest is sustained).

(e) Upon receipt of a protest that is not premature, the
contracting officer shall withhold award and forward the
protest to—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The contracting officer shall send to SBA—

(1) Thewritten protest and any accompanying materials,

(2) The date the protest was received,

(3) A copy of the protested concern’ s representation as
a small disadvantaged business, and the date of such repre-
sentation; and

(4) The date of bid opening or date on which notifica
tion of the apparently successful offeror was sent to
unsuccessful offerors.

(f) When the contracting officer makes a written determi-
nation that award must be made to protect the public interest,
award may be made notwithstanding the protest.

(g) The SBA Assistant Administrator for Small

Disadvantaged Business Certification and Eligibility will
notify the protestor and the contracting officer of the date
the protest was received and whether it will be processed or
dismissed for lack of timeliness or specificity. For protests
that are not dismissed, the SBA will, within 15 working
days after receipt of the protest, determine the disadvan-
taged status of the challenged offeror and will notify the
contracting officer, the challenged offeror, and the protestor.
Award may be made on the basis of that determination. The
determination isfinal for purposes of the instant acquisition,
unlessit is appealed and—

(1) The contracting officer receivesthe SBA’sdecision
on the appeal before award; or

(2) The contracting officer has agreed to terminate the
contract, as appropriate, based on the outcome of the appeal
(see 13 CFR 124, Subpart B).

(h) If the contracting officer does not receive an SBA deter-
mination within 15 working days after the SBA’sreceipt of the
protest, the contracting officer shall presume that the chal-
lenged offeror is disadvantaged and may award the contract,
unless the SBA requests and the contracting officer grants an
extension to the 15-day response period.

(i) An SBAdetermination may be appealed by—

(1) The party whose protest has been denied;
(2) The concern whose status was protested; or
(3) The contracting officer.

() The appeal must be filed with the SBA’s Administrator
or designee within five working days after receipt of the deter-
mination. If the contracting officer receives the SBA's
decision on the appeal before award, the decision shall apply
to the instant acquisition. If the decision is received after
award, it will not apply to theinstant acquisition (but see para-
graph (g)(2) of this section).

19.306 Protesting afirm’sstatusasa HUBZone small
business concern.

(a) For sole source acquisitions, the SBAor the contracting
officer may protest the apparently successful offeror's
HUBZone smadll business status. For dl other acquisitions, an
offeror, the contracting officer, or the SBA may protest the
apparently successful offeror's qualified HUBZone small
business concern status.

(b) Protests relating to whether a qualified HUBZone small
business concern is a small business for purposes of any
Federal program are subject to the procedures of Subpart 19.3.
Protests relating to small business size status for the acquisi-
tion and the HUBZone qualifying requirements will be
processed concurrently by SBA.

(c) All protests must be in writing and must state all spe-
cific grounds for the protest. Assertions that a protested
concern isnot aqualified HUBZone small business concern,
without setting forth specific facts or allegations, are insuffi-
cient. An offeror must submit its protest to the contracting
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officer. The contracting officer and the SBA must submit
protests to SBA’s Associate Administrator for the HUBZone
Program (AA/HUB).

(d) An offeror's protest must be received by close of busi-
ness on the fifth business day after bid opening (in sealed bid
acquisitions) or by close of business on the fifth business day
after notification by the contracting officer of the apparently
successful offeror (in negotiated acquisitions). Any protest
received after these time limits is untimely. Any protest
received prior to bid opening or natification of intended
award, whichever applies, is premature and shall be returned
to the protester.

(e) Except for premature protests, the contracting officer
must forward any protest received, notwithstanding whether
the contracting officer believesthat the protest isinsufficiently
specific or untimely, to:

AA/HUB

U.S. Small BusinessAdministration
409 3rd Street, SW

Washington, DC 20416.

The AA/HUB will notify the protester and the contracting
officer of the date the protest was received and whether the
protest will be processed or dismissed for lack of timeliness or
specificity.

(f) SBA will determine the HUBZone status of the
protested HUBZone small business concern within 15 busi-
ness days after receipt of aprotest. If SBA does not contact
the contracting officer within 15 business days, the contract-
ing officer may award the contract to the apparently successful
offeror, unless the contracting officer has granted SBA an
extension. The contracting officer may award the contract
after receipt of aprotest if the contracting officer determines
in writing that an award must be made to protect the public
interest.

(g) SBA will notify the contracting officer, the protester,
and the protested concern of its determination. The determi-
nation is effective immediately and is final unless overturned
on appea by SBA's Associate Deputy Administrator for
Government Contracting and 8(a) Business Development
(ADA/GC&8(a)BD).

(h) The protested HUBZone small business concern, the
protester, or the contracting officer may file appeals of protest
determinations with SBA's ADA/GC&8(a)BD. The
ADA/GC&8(a)BD must receive the appeal no later than 5
business days after the date of receipt of the protest determi-
nation. SBAwill dismiss any appeal received after the 5-day
period.

(i) The appeal must be in writing. The appeal must identify
the protest determination being appealed and must set forth a
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full and specific statement asto why the decision is erroneous
or what significant fact the AA/HUB failed to consider.

(j) The party appesaling the decision must provide notice of
the appeal to the contracting officer and either the protested
HUBZone small business concern or the original protester, as
appropriate. SBAwill not consider additional information or
changed circumstances that were not disclosed at the time of
the AA/HUB's decision or that are based on disagreement with
the findings and conclusions contained in the determination.

(k) The ADA/GC&.8(a)BD will make its decision within 5
business days of the receipt of the appedl, if practicable, and
will base its decision only on the information and documenta:
tion in the protest record as supplemented by the appeal. SBA
will provide a copy of the decision to the contracting officer,
the protester, and the protested HUBZone small business con-
cern. The SBAdecision, if received before award, will apply
to the pending acquisition. SBArulings received after award
will not apply to that acquisition. The ADA/GC&8(a)BD’s
decisonisthefinal decision.

19.307 Solicitation provisions.

(a)(1) Insert the provision at 52.219-1, Small Business
Program Representations, in solicitations exceeding the
micro-purchase threshold when the contractor will perform
the contract inside the United States, its territories or pos-
sessions, Puerto Rico, the Trust Territory of the Pacific
Islands, or the District of Columbia.

(2)(i) Use the provision with its Alternate | in solici-
tations issued by the following agencies on or before
September 30, 2000:

(A) Department of Agriculture.

(B) Department of Defense.

(C) Department of Energy.

(D) Department of Health and Human Services.

(E) Department of Housing and Urban
Development.

(F) Department of Transportation.

(G) Department of Veterans Affairs.

(H) Environmental Protection Agency.

(I) General Services Administration.

(J) National Aeronautics and Space
Administration.

(i) Use the provision with its Alternate | in solici-

tations issued by all Federal agencies after September 30,
2000.

(3) Use the provision with its Alternate Il in solicita-
tions issued by DoD, NASA, or the Coast Guard that the
contracting officer expects will exceed the threshold at
4.601(3).

(b) Insert the provision a 52.219-22, Small
Disadvantaged Business Status, in solicitations that include
the clause at 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns, or
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52.219-25, Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting. Use the
provision with its Alternate | in solicitations for acquisitions
for which a price evaluation adjustment for small disadvan-
taged business concerns is authorized on aregional basis.

(c) When contracting by sealed bidding, insert the provi-
sion at 52.219-2, Equal Low Bids, in solicitations and
contracts when the contractor will perform the contract
inside the United States, itsterritories or possessions, Puerto
Rico, the Trust Territory of the Pacific Islands, or the
District of Columbia.

Subpart 19.4—Cooper ation with the Small
BusinessAdministration

19401 General.

(8 The Small Business Act isthe authority under which the
Small Business Administration (SBA) and agencies consult
and cooperate with each other in formulating policiesto ensure
that smdl businessinterests will be recognized and protected.

(b) The Director of Small and Disadvantaged Business
Utilization serves as the agency focal point for interfacing
with SBA.

19.402 Small Business Administration procurement
center representatives.

(8) The SBAmay assign one or more procurement center
representatives to any contracting activity or contract
administration office to carry out SBA policies and pro-
grams. Assigned SBA procurement center representatives
are required to comply with the contracting agency’s direc-
tives governing the conduct of contracting personnel and
the release of contract information. The SBA must obtain
for its procurement center representatives security clear-
ances required by the contracting agency.

(b) Upon their request and subject to applicable acquisi-
tion and security regulations, contracting officers shall give
SBA procurement center representatives access to all rea
sonably obtainable contract information that is directly
pertinent to their official duties.

(c) The duties assigned by SBAto its procurement center
representatives include the following:

(1) Reviewing proposed acquisitions to recommend—

(i) The setting aside of selected acquisitions not
unilaterally set aside by the contracting officer,

(ii) New quadified small, HUBZone small, small
disadvantaged, and women-owned small business sources,
and

(iii) Breakout of components for competitive
acquisitions.

(2) Reviewing proposed acquisition packages provided
in accordance with 19.202-1(e). If the SBA procurement cen-
ter representative believes that the acquisition, as proposed,

makes it unlikely that small businesses can compete for the
prime contract, the representative shall recommend any alter-
nate contracting method that the representative reasonably
believes will increase small business prime contracting oppor-
tunities. The recommendation shall be made to the
contracting officer within 15 days after receipt of the package.

(3) Recommending concerns for inclusion on solicita-
tion mailing lists or on alist of concerns to be solicited in a
specific acquisition.

(4) Appealing to the chief of the contracting office any
contracting officer’s determination not to solicit a concern
recommended by the SBAfor a particular acquisition, when
not doing so results in no small business being solicited.

(5) Conducting periodic reviews of the contracting
activity to which assigned to ascertain whether it is com-
plying with the small business policies in this regulation.

(6) Sponsoring and participating in conferences and
training designed to increase small business participation in
the contracting activities of the office.

19.403 Small Business Administration
procur ement center representative.

(@) The SBA isrequired by section 403 of Pub. L. 98-
577 to assign a breakout procurement center representative
to each major procurement center. A major procurement
center means a procurement center that, in the opinion of
the administrator, purchases substantial dollar amounts of
other than commercia items, and which has the potential to
incur significant savings as a result of the placement of a
breaskout procurement representative. The SBA breakout
procurement center representative is an advocate for (1) the
appropriate use of full and open competition, and (2) the
breakout of items, when appropriate and while maintaining
the integrity of the system in which such itemsare used. The
SBA breakout procurement center representative isin addi-
tion to the SBA procurement center representative (see
19.402). When an SBA breakout procurement center repre-
sentative is assigned, the SBA is required to assign at least
two collocated small business technical advisors. Assigned
SBAbreakout procurement center representatives and tech-
nical advisors are required to comply with the contracting
agency’s directives governing the conduct of contracting
personnel and the release of contract information. The SBA
must obtain for its breakout procurement center representa-
tives and technical advisors security clearances required by
the contracting agency.

(b) Contracting officers shall comply with 19.402(b) in
their relationships with SBA breakout procurement center
representatives and SBA small business technical advi-
Sors.

(c) The SBAbreakout procurement center representative
is authorized to—

breakout
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(1) Attend any provisioning conference or similar
evaluation session during which determinations are made as
to whether requirements are to be acquired using other than
full and open competition and make recommendations with
respect to such regquirements to the members of such con-
ference or session;

(2) Review, at any time, restrictions on competition
previously imposed on items through acquisition method
coding or similar procedures and recommend to personnel
of the appropriate activity the prompt reevaluation of such
limitations;

(3) Review restrictions on competition arising out of
restrictions on the rights of the United States in technical
data and, when appropriate, recommend that personnel of
the appropriate activity initiate a review of the validity of
such an asserted restriction;

(4) Obtain from any governmenta source, and make
available to personnel of the appropriate center, technical
data necessary for the preparation of a competitive solicita-
tion package for any item of supply or service previousy
acquired noncompetitively due to the unavailability of such
technical data;

(5) Have access to procurement records and other
data of the procurement center commensurate with the level
of such representative's approved security clearance classi-
fication;

(6) Receive unsolicited engineering proposals and,
when appropriate—

(i) Conduct a value analysis of such proposal to
determine whether it, if adopted, will result in lower coststo
the United States without substantially impeding legitimate
acquisition objectives and forward to personnel of the
appropriate center recommendations with respect to such
proposal; or

(if) Forward such proposals without analysis to
personnel of the center responsible for reviewing them who
shall furnish the breakout procurement center representative
with information regarding the proposal’ s disposition;

(7) Review the systems that account for the acquisi-
tion and management of technical data within the
procurement center to ensure that such systems provide the
maximum availability and access to data needed for the
preparation of offers to sell to the United States those sup-
pliesto which such data pertain which potential offerors are
entitled to receive;

(8) Appea the failure by the procurement center to
act favorably on any recommendation made pursuant to
subparagraphs (c)(1) through (7) of this section. Such
appeal must be in writing and shall be filed and processed
in accordance with the appeal procedures set out at 19.505;

(9) Conduct familiarization sessions for contracting
officers and other appropriate personnel of the procurement
center to which assigned. Such sessions shall acquaint the
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participants with the duties and objectives of the represen-
tative and shall instruct them in the methods designed to
further the breakout of items for procurement through full
and open competition; and

(10) Prepare and personally deliver an annual brief-
ing and report to the head of the procurement center to
which assigned. Such briefing and report shall detail the
past and planned activities of the representative and shall
contain recommendations for improvement in the operation
of the center as may be appropriate. The head of such cen-
ter shall personally receive the briefing and report and shall,
within 60 calendar days after receipt, respond, in writing, to
each recommendation made by the representative.

(d) The duties of the SBA small business technical advi-
sors are to assist the SBA breakout procurement center
representative in carrying out the activities described in
(c)(2) through (7) of this section to assist the SBA procure-
ment center representatives (see FAR 19.402).

Subpart 19.5—Set-Asidesfor Small Business

19.501 General.

(a) The purpose of small business set-asides is to award
certain acquisitions exclusively to small business concerns.
A “set-aside for small business” isthe reserving of an acqui-
sition exclusively for participation by small business
concerns. A small business set-aside may be open to all
small businesses. A small business set-aside of a single
acquisition or a class of acquisitions may be total or partial.

(b) The determination to make a small business set-aside
may be unilateral or joint. A unilateral determination isone
that is made by the contracting officer. A joint determination
is one that is recommended by the Small Business
Administration (SBA) procurement center representative
and concurred in by the contracting officer.

(c) For acquisitions exceeding the simplified acquisition
threshold, the requirement to set aside an acquisition for
HUBZone small business concerns (see 19.1305) takes pri-
ority over the requirement to set aside the acquisition for
small business concerns.

(d) The contracting officer shall review acquisitions to
determine if they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency's small business programs.
The contracting officer shall document why a small busi-
ness set-aside isinappropriate when an acquisition is not set
aside for small business, unless a HUBZone small business
set-aside or HUBZone small business sole source award is
anticipated. If the acquisition is set aside for small business
based on this review, it is a unilateral set-aside by the con-
tracting officer. Agencies may establish threshold levelsfor
this review depending upon their needs.
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(e) At the request of an SBA procurement center repre-
sentative, the contracting officer shall make available for
review at the contracting office (to the extent of the SBA
representative’s security clearance) al proposed acquisi-
tions in excess of the micro-purchase threshold that have
not been unilaterally set aside for small business.

(f) To the extent practicable, unilateral determinations
initiated by a contracting officer shall be used as the basis
for small business set-asides rather than joint determina-
tions by an SBA procurement center representative and a
contracting officer.

(9) All solicitations involving set-asides must specify the
applicable small business size standard and product classifi-
cation (see 19.303).

(h) Except as authorized by law, a contract may not be
awarded as aresult of a small business set-aside if the cost
to the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirementsfor setting aside acquisitions.

(a) The contracting officer shall set aside an individual
acquisition or class of acquisitions for competition among
small businesses when—

(D) Itisdetermined to be in the interest of maintaining
or mobilizing the Nation's full productive capacity, war or
national defense programs; or

(2) Assuring that a fair proportion of Government
contracts in each industry category is placed with small
business concerns, and the circumstances described in
19.502-2 or 19.502-3(a) exist.

(b) This requirement does not apply to purchases of
$2,500 or less, or purchases from required sources of supply
under Part 8 (e.g., Federal Prison Industries, Committee for
Purchase from People Who are Blind or Severely Disabled,
and Federal Supply Schedule contracts).

19.502-2 Total small business set-asides.

(a) Except for those acquisitions set aside for very small
business concerns (see subpart 19.9), each acquisition of sup-
plies or services that has an anticipated dollar value exceeding
$2,500, but not over $100,000, is automaticaly reserved
exclusively for small business concerns and shall be set aside
for small business unless the contracting officer determines
thereis not areasonable expectation of obtaining offers from
two or more responsible small business concerns that are com-
petitive in terms of market prices, quality, and ddlivery. If the
contracting officer does not proceed with the small business
set-aside and purchases on an unrestricted basis, the contract-
ing officer shall include in the contract file the reason for this
unrestricted purchase. If the contracting officer receives only
one acceptabl e offer from aresponsible small business con-
cernin response to a set-aside, the contracting officer should

make an award to that firm. If the contracting officer receives
no acceptable offers from responsible small business con-
cerns, the set-aside shall be withdrawn and the requirement, if
till valid, shall be resolicited on an unrestricted basis. The
small business reservation does not preclude the award of a
contract with avalue not greater than $100,000 under Subpart
19.8, Contracting with the Small Business Administration,
under 19.1006(c), Emerging small business set-aside, or under
19.1305, HUBZone set-aside procedures.

(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when thereis
a reasonable expectation that (1) offers will be obtained
from at least two responsible small business concerns offer-
ing the products of different small business concerns (but
see paragraph (c) of this subsection); and (2) award will be
made at fair market prices. Total small business set-asides
shall not be made unless such a reasonable expectation
exists (but see 19.502-3 as to partial set-asides). Although
past acquisition history of an item or similar itemsis aways
important, it is not the only factor to be considered in deter-
mining whether a reasonable expectation exists. In making
R& D small business set-asides, there must aso be areason
able expectation of obtaining from small businesses the best
scientific and technological sources consistent with the
demands of the proposed acquisition for the best mix of
cost, performances, and schedules.

(c) For small business set-asides other than for con-
struction or services, any concern proposing to furnish a
product that it did not itself manufacture must furnish the
product of a small business manufacturer unless the SBA
has granted either a waiver or exception to the nonmanu-
facturer rule (see 19.102(f)). In industries where the SBA
finds that there are no small business manufacturers, it may
issue awaiver to the nonmanufacturer rule (see 19.102(f)(4)
and (5)). In addition, SBA has excepted procurements
processed under ssimplified acquisition procedures (see Part
13), where the anticipated cost of the procurement will not
exceed $25,000, from the nonmanufacturer rule. Waivers
permit small businesses to provide any firm's product. The
exception permits small businesses to provide any domestic
firm's product. In both of these cases, the contracting offi-
cer’s determination in paragraph (b)(1) of this subsection or
the decision not to set aside a procurement reserved for
small business under paragraph (a) of this subsection will be
based on the expectation of receiving offers from at least
two responsible small businesses, including honmanufac-
turers, offering the products of different concerns.

(d) The requirements of this subsection do not apply to
acquisitions over $25,000 during the period when small
business set-asides cannot be considered for the four desig-
nated industry groups (see 19.1006(b)).
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19.502-3 Partial set-asides.

(a) The contracting officer shall set aside a portion of an
acquisition, except for construction, for exclusive small
business participation when—

(1) A total set-aside is not appropriate (see 19.502-2);

(2) The requirement is severable into two or more
economic production runs or reasonable lots;

(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at afair mar-
ket price;

(4) The acquisition is not subject to simplified acqui-
sition procedures; and

(5) A partia set-aside shall not be made if there is a
reasonable expectation that only two concerns (one large
and one small) with capability will respond with offers
unless authorized by the head of a contracting activity on a
case-by-case basis. Similarly, a class of acquisitions, not
including construction, may be partialy set aside. Under
certain specified conditions, partial set-asides may be used
in conjunction with multiyear contracting procedures.

(b) When the contracting officer determines that a portion
of an acquisition isto be set aside, the requirement shall be
divided into a set-aside portion and a non-set-aside portion,
each of which shall (1) be an economic production run or rea-
sonable lot and (2) have terms and a delivery schedule
comparable to the other. When practicable, the set-aside por-
tion should make maximum use of small business capacity.

(c)(1) The contracting officer shall award the non-set-
aside portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with
eligible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be con-
ducted only with those offerors who have submitted
responsive offers on the non-set-aside portion. Negotiations
shall be conducted with small business concernsin the order
of priority as indicated in the solicitation (but see (c)(2)(ii)
of this section). The set-aside portion shall be awarded as
provided in the solicitation. An offeror entitled to receive
the award for quantities of an item under the non-set-aside
portion and who accepts the award of additional quantities
under the set-aside portion shall not be requested to accept
a lower price because of the increased quantities of the
award, nor shall negotiation be conducted with a view to
obtaining such a lower price based solely upon receipt of
award of both portions of the acquisition. This does not pre-
vent acceptance by the contracting officer of voluntary
reductions in the price from the low eligible offeror before
award, acceptance of voluntary refunds, or the change of
prices after award by negotiation of a contract modification.

(i) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside
portion, the concern that is awarded the non-set-aside part

19-18 (FAC 97-14)

of the acquisition shall have first priority with respect to
negotiations for the set-aside.

19.502-4 Methods of conducting set-asides.

(a) Total small business set-asides may be conducted by
using simplified acquisition procedures (see Part 13), sedled
bids (see Part 14), or competitive proposals (see Part 15).
Partial small business set-asides may be conducted using
sealed bids (see Part 14), or competitive proposals (see Part
15).

(b) Except for offers on the non-set-aside portion of par-
tial set-asides, offers received from concerns that do not
qualify as small business concerns shall be considered non-
responsive and shall be rejected. However, before rejecting
an offer otherwise eligible for award because of questions
concerning the size representation, an SBA determination
must be obtained (see Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an
acquisition.

None of thefollowing is, initself, sufficient cause for not
setting aside an acquisition:

(@) A large percentage of previous contracts for the
required item(s) has been placed with small business con-
cerns.

(b) The item is on an established planning list under the
Industrial Readiness Planning Program. However, a total
small business set-aside shall not be made when the list con-
tains a large business Planned Emergency Producer of the
item(s) who has conveyed a desire to supply some or al of
the required items.

(c) Theitem ison a Qualified Products List. However, a
total small business set-aside shall not be made if the list
contains the products of large businesses unless none of the
large businesses desire to participate in the acquisition.

(d) A period of less than 30 days is available for receipt
of offers.

(e) The acquisition is classified.

(f) Small business concerns are already receiving a fair
proportion of the agency’s contracts for supplies and ser-
vices.

(9) A class small business set-aside of the item or service
has been made by another contracting activity.

(h) A “brand name or equal” product description will be
used in the solicitation.

19.503 Setting aside a class of acquisitions for small
business.

(a) A class of acquisitions of selected products or ser-
vices, or a portion of the acquisitions, may be set aside for
exclusive participation by small business concerns if indi-
vidual acquisitions in the class will meet the criteria in
19.502-1, 19.502-2, or 19.502-3(a). The determination to
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make a class small business set-aside shall not depend on
the existence of a current acquisition if future acquisitions
can be clearly foreseen.

(b) The determination to set aside a class of acquisitions
for small business may be either unilateral or joint.

(c) Each class small business set-aside determination
shall be in writing and must—

(1) Specifically identify the product(s) and service(s)
it covers;

(2) Provide that the set-aside does not apply to any
acquisition automatically reserved for small business con-
cerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the
(named) contracting office(s) making the determination;
and

(4) Provide that the set-aside does not apply to any
individual acquisition if the requirement is not severable
into two or more economic production runs or reasonable
lots, in the case of a partial class set-aside.

(d) The contracting officer shall review each individual
acquisition arising under a class small business set-aside to
identify any changes in the magnitude of requirements,
specifications, delivery requirements, or competitive market
conditions that have occurred since the initial approval of
the class set-aside. If there are any changes of such a mate-
rial nature as to result in probable payment of more than a
fair market price by the Government or in a change in the
capability of small business concerns to satisfy the require-
ments, the contracting officer may withdraw or modify (see
19.506(a)) the unilateral or joint set-aside by giving written
notice to the SBA procurement center representative (if one
is assigned), stating the reasons.

19.504 [Reserved]
19.505 Rejecting Small
recommendations.

(a) If the contracting officer regjects a recommendation of
the SBAprocurement center representative or breakout pro-
curement center representative, written notice shall be
furnished to the appropriate SBA center representative
within 5 working days of the contracting officer's receipt of
the recommendation.

(b) The SBA procurement center representative may
appeal the contracting officer’s rejection to the head of the
contracting activity (or designee) within 2 working days
after receiving the notice. The head of the contracting activ-
ity (or designee) shall render a decision in writing, and
provide it to the SBA representative within 7 working days.
Pending issuance of a decision to the SBA procurement cen
ter representative, the contracting officer shall suspend
action on the acquisition.

Business Administration

(c) If the head of the contracting activity agrees that the
contracting officer's rejection was appropriate, the SBA
procurement center representative may—

(2) Within 1 working day, request the contracting offi-
cer to suspend action on the acquisition until the SBA
Administrator appeals to the agency head (see paragraph (f)
of this section); and

(2) The SBA shall be allowed 15 working days after
making such a written request, within which the
Administrator of SBA(i) may appeal to the Secretary of the
Department concerned, and (ii) shall notify the contracting
officer whether the further appeal has, in fact, been taken. If
notification is not received by the contracting officer within
the 15-day period, it shall be deemed that the SBA request
to suspend contracting action has been withdrawn and that
an apped to the Secretary was not taken.

(d) When the contracting officer has been notified within
the 15-day period that the SBA has appealed to the agency
head, the head of the contracting activity (or designee) shall
forward justification for its decision to the agency head.
The contracting officer shall suspend contract action until
notification is received that the SBAappeal has been settled.

(e) The agency head shall reply to the SBA within 30
working days after receiving the appeal. The decision of the
agency head shall be final.

(f) A request to suspend action on an acquisition need not
be honored if the contracting officer determines that pro-
ceeding to contract award and performance is in the public
interest. The contracting officer shall includein the contract
file astatement of the factsjustifying the determination, and
shall promptly notify the SBA representative of the deter-
mination and provide a copy of the justification.

19.506 Withdrawing or modifying small business
set-asides.

(a) If, before award of a contract involving a small busi-
ness set-aside, the contracting officer considers that award
would be detrimental to the public interest (e.g., payment of
more than a fair market price), the contracting officer may
withdraw the small business set-aside determination
whether it was unilatera or joint. The contracting officer
shall initiate a withdrawal of an individual small business
set-aside by giving written notice to the agency small busi-
ness specialist and the SBA procurement center
representative, if one is assigned, stating the reasons. In a
similar manner, the contracting officer may modify a unilat-
eral or joint class small business set-aside to withdraw one
or more individual acquisitions.

(b) If the agency small business specialist does not agree
to awithdrawal or modification, the case shall be promptly
referred to the SBA representative (if one is assigned) for
review. If an SBA representative is not assigned, disagree-
ments between the agency small business specialist and the
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contracting officer shall be resolved using agency proce-
dures. However, the procedures are not applicable to
automatic dissolutions of small business set-asides (see
19.507) or dissolution of small business set-asides under
$100,000.

(c) The contracting officer shall prepare a written state-
ment supporting any withdrawal or modification of a small
business set-aside and include it in the contract file.

19.507 Automatic dissolution of a small business
set-aside.

(a) If asmall business set-aside acquisition or portion of
an acquisition is not awarded, the unilateral or joint deter-
mination to set the acquisition aside is automatically
dissolved for the unawarded portion of the set-aside. The
required supplies and/or services for which no award was
made may be acquired by sealed bidding or negotiation, as
appropriate.

(b) Beforeissuing asolicitation for theitems called for in
a small business set-aside that was dissolved, the contract-
ing officer shall ensure that the delivery scheduleisrealistic
in the light of all relevant factors, including the capabilities
of small business concerns.

19.508 Salicitation provisions and contract clauses.

(@—(b) [Reserved]

(c) The contracting officer shall insert the clause at
52.219-6, Notice of Total Small Business Set-Aside, in
solicitations and contracts involving total small business
set-asides. The clause at 52.219-6 with its Alternate | will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(d) The contracting officer shall insert the clause at
52.219-7, Notice of Partial Small Business Set-Aside, in
solicitations and contracts involving partial small business
set-asides. The clause at 52.219-7 with its Alternate | will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at
52.219-14, Limitations on Subcontracting, in solicitations and
contracts for supplies, services, and construction, if any por-
tion of the requirement isto be set aside for small business and
the contract amount is expected to exceed $100,000.

Subpart 19.6—Certificates of Competency
and Deter minations of Responsibility

19.601 General.

(a) A Certificate of Competency (COC) isthe certificate
issued by the Small Business Administration (SBA) stating
that the holder isresponsible (with respect to all elements of
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responsibility, including, but not limited to, capability, com-
petency, capacity, credit, integrity, perseverance, tenacity,
and limitations on subcontracting) for the purpose of receiv-
ing and performing a specific Government contract.

(b) The COC program empowers the Small Business
Administration (SBA) to certify to Government contracting
officers as to al elements of responsibility of any small
business concern to receive and perform a specific
Government contract. The COC program does not extend to
guestions concerning regulatory requirements imposed and
enforced by other Federal agencies.

(c) The COC program is applicable to al Government
acquisitions. A contracting officer shall, upon determining
an apparent successful small business offeror to be nonre-
sponsible, refer that small businessto the SBAfor a possible
COC, even if the next acceptable offer is also from a small
business.

(d) When a solicitation requires a small business to
adhere to the limitations on subcontracting, a contracting
officer’s finding that a small business cannot comply with
the limitation shall be treated as an element of responsibil-
ity and shall be subject to the COC process. When a
solicitation requires a small business to adhere to the defin-
ition of a nonmanufacturer, a contracting officer’'s
determination that the small business does not comply shall
be processed in accordance with Subpart 19.3.

(e) Contracting officers, including those located over-
seas, are required to comply with this subpart for U.S. small
business concerns.

19.602 Procedures.

19.602-1 Referral.

(8) Upon determining and documenting that an apparent
successful small business offeror lacks certain elements of
responsibility (including, but not limited to, capability, com-
petency, capacity, credit, integrity, perseverance, tenacity,
and limitations on subcontracting), the contracting officer
shall—

(1) Withhold contract award (see 19.602-3); and

(2) Refer the matter to the cognizant SBA
Government Contracting Area Office (Area Office) serving
the area in which the headquarters of the offeror is located,
in accordance with agency procedures, except that referral
is not necessary if the small business concern—

(i) Is determined to be unqualified and ineligible
because it does not meet the standard in 9.104-1(g); pro -
vided, that the determination is approved by the chief of the
contracting office; or

(if) Is suspended or debarred under Executive
Order 11246 or Subpart 9.4.
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(b) If apartial set-aside is involved, the contracting offi-
cer shall refer to the SBA the entire quantity to which the
concern may be entitled, if responsible.

(c) Thereferra shall include—

(1) A notice that a small business concern has been
determined to be nonresponsible, specifying the elements of
responsibility the contracting officer found lacking; and

(2) If applicable, a copy of the following:

(i) Solicitation.

(if) Final offer submitted by the concern whose
responsibility is at issue for the procurement.

(iii) Abstract of bids or the contracting officer’s
price negotiation memorandum.

(iv) Preaward survey.

(v) Technical data package (including drawings,
specifications and statement of work).

(vi) Any other judtification and documentation
used to arrive at the nonresponsibility determination.

(d) For any single acquisition, the contracting officer
shall make only one referral at a time regarding a determi-
nation of nonresponsibility.

(e) Contract award shall be withheld by the contracting
officer for a period of 15 business days (or longer if agreed
to by the SBAand the contracting officer) following receipt
by the appropriate SBA Area Office of a referral that
includes all required documentation.

19.602-2 Issuing or
Competency (COC).
Within 15 business days (or alonger period agreed to by

the SBAand the contracting agency) after receiving anotice

that a small business concern lacks certain elements of
responsibility, the SBAArea Office will take the following
actions:

(@) Inform the small business concern of the contracting
officer's determination and offer it an opportunity to apply
to the SBA for a COC. (A concern wishing to apply for a
COC should notify the SBA Area Office serving the geo-
graphica area in which the headquarters of the offeror is
located.)

(b) Upon timely receipt of a complete and acceptable
application, elect to visit the applicant’ sfacility to review its
responsibility.

(1) The COC review process is not limited to the
areas of nonresponsibility cited by the contracting officer.

(2) The SBA may, at its discretion, independently
eva uate the COC applicant for al elements of responsibil-
ity, but may presume responsibility exists as to elements
other than those cited as deficient.

(c) Consider denying a COC for reasons of nonresponsi -
bility not originally cited by the contracting officer.

(d) When the Area Director determines that a COC is
warranted (for contracts valued at $25,000,000 or less),

denying a Certificate of

notify the contracting officer and provide the following
options:

(1) Accept the Area Director’'s decision to issue a
COC and award the contract to the concern. The COC
issuance letter will then be sent, including as an attachment
a detailed rationale for the decision; or

(2) Ask the Area Director to suspend the case for one
or more of the following purposes:

(i) To permit the SBA to forward a detailed ratio-
nale for the decision to the contracting officer for review
within a specified period of time.

(ii) To afford the contracting officer the opportu-
nity to meet with the Area Office to review all
documentation contained in the case file and to attempt to
resolve any issues.

(iii) To submit any information to the SBA Area
Office that the contracting officer believes the SBAdid not
consider (at which time, the SBAArea Office will establish
a new suspense date mutually agreeable to the contracting
officer and the SBA).

(iv) To permit resolution of an appeal by the con-
tracting agency to SBA Headquarters under 19.602-3.
However, there is no contracting officer’s appeal when the
Area Office proposes to issue a COC valued at $100,000 or
less.

(e) At the completion of the process, notify the concern
and the contracting officer that the COC is denied or is
being issued.

(f) Refer recommendations for issuing a COC on con-
tracts greater than $25,000,000 to SBA Headquarters.

19.602-3 Resolving differ ences between the agency and
the Small Business Administration.

(a) COCs valued between $100,000 and $25,000,000.
(1) When disagreements arise about a concern’s ability to
perform, the contracting officer and the SBA shall make
every effort to reach aresolution before the SBAtakes final
action on a COC. This shall be done through the complete
exchange of information and in accordance with agency
procedures. If agreement cannot be reached between the
contracting officer and the SBAArea Office, the contracting
officer shall request that the Area Office suspend action and
refer the matter to SBAHeadquarters for review. The SBA
Area Office shall honor the request for areview if the con-
tracting officer agrees to withhold award until the review
process is concluded. Without an agreement to withhold
award, the SBA Area Office will issue the COC in accor-
dance with applicable SBA regulations.

(2) SBA Headquarters will furnish written notice to
the procuring agency’s Director, Office of Small and
Disadvantaged Business Utilization (OSDBU) or other des-
ignated official (with a copy to the contracting officer) that
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the case file has been received and that an appeal decision
may be regquested by an authorized official.

(3) If the contracting agency decidesto file an appeal,
it must notify SBA Headquarters through its procuring
agency’s Director, OSDBU, or other designated official,
within 10 business days (or a time period agreed upon by
both agencies) that it intends to appeal the issuance of the
COC.

(4) The appeal and any supporting documentation
shall be filed by the procuring agency’s Director, OSDBU,
or other designated official, within 10 business days (or a
period agreed upon by both agencies) after SBA
Headquarters receives the agency’s notification in accor-
dance with paragraph (a)(3) of this subsection.

(5) The SBA Associate Administrator for
Government Contracting will make afinal determination, in
writing, to issue or to deny the COC.

(b) SBA Headquarters' decisions on COCs valued over
$25,000,000. (1) Prior to taking final action, SBA
Headquarters will contact the contracting agency and offer
it the following options:

(i) To request that theSBA suspend case process-
ing to allow the agency to meet with SBA Headquarters
personnel and review al documentation contained in the
casefile; or

(if) To submit to SBA Headquarters for evaluation
any information that the contracting agency believes has not
been considered.

(2) After reviewing al available information, the
SBA will make afinal decision to either issue or deny the
COcC.

(c) Reconsideration of a COC after issuance. (1) The
SBA reserves the right to reconsider its issuance of a COC,
prior to contract award, if—

(i) The COC applicant submitted false informa-
tion or omitted materially adverse information; or

(ii) The COC has been issued for more than 60
days (in which case the SBAmay investigate the firm’s cur-
rent circumstances).

(2) When the SBA reconsiders and reaffirms the
COC, the procedures in subsection 19.602-2 do not apply.

(3) Denial of a COC by the SBAdoes not preclude a
contracting officer from awarding a contract to the referred
concern, nor does it prevent the concern from making an
offer on any other procurement.

19.602-4 Awarding the contract.

(@) If new information causes the contracting officer to
determine that the concern referred to the SBA isactualy
responsible to perform the contract, and award has not
already been made under paragraph (c) of this subsection,
the contracting officer shall reverse the determination of
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nonresponsibility, notify the SBA of this action, withdraw
the referral, and proceed to award the contract.

(b) The contracting officer shall award the contract to
the concern in question if the SBA issues a COC &fter
receiving thereferral. An SBA-certified concern shall not be
required to meet any other requirements of responsibility.
SBA COC's are conclusive with respect to all elements of
responsibility of prospective small business contractors.

(c) The contracting officer shall proceed with the acqui -
sition and award the contract to another appropriately
selected and responsible offeror if the SBAhas not issued a
COC within 15 business days (or a longer period of time
agreed to with the SBA) after receiving the referral.

Subpart 19.7—The Small Business
Subcontracting Program

19.701 Definitions.

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’'s fiscal year and that
appliesto the entire production of commercial items sold by
either the entire company or a portion thereof (e.g., division,
plant, or product line).

“Failure to make a good faith effort to comply with the
subcontracting plan” means willful or intentional failure to
perform in accordance with the requirements of the subcon-
tracting plan, or willful or intentional action to frustrate the
plan.

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
al the required elements of an individual contract plan,
except goals, and may be incorporated into individual con-
tract plans, provided the master plan has been approved.

“Small business subcontractor” means any concern
that—

(& In connection with subcontracts of $10,000 or less,
has anumber of employees, including its affiliates, that does
not exceed 500 persons; and

(b) In connection with subcontracts exceeding $10,000,
has a number of employees or average annual receipts,
including its affiliates, that does not exceed the size stan-
dard under 19.102 for the product or service it is providing
on the subcontract.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Government prime contractor or subcontractor calling
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for supplies and/or services required for performance of the
contract, contract modification, or subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the
simplified acquisition threshold shall agree in the contract
that small business, HUBZone small business, small disad-
vantaged business, and women-owned small business
concerns shall have the maximum practicable opportunity
to participate in contract performance consistent with its
efficient performance. It is further the policy of the United
States that its prime contractors establish procedures to
ensure the timely payment of amounts due pursuant to the
terms of their subcontracts with small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns.

(a) Except as stated in paragraph (b) of this section,
Section 8(d) of the Small Business Act (15 U.S.C. 637(d))
imposes the following requirements regarding subcontract-
ing with small businesses and small business subcontracting
plans:

(1) In negotiated acquisitions, each solicitation of
offers to perform a contract or contract modification, that
individually is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the apparently successful offeror to submit an
acceptable subcontracting plan. If the apparently successful
offeror fails to negotiate a subcontracting plan acceptable to
the contracting officer within the time limit prescribed by
the contracting officer, the offeror will be ineligible for
award.

(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification, that
individually is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the bidder selected for award to submit a subcon-
tracting plan. If the selected bidder fails to submit a plan
within the time limit prescribed by the contracting officer,
the bidder will be ineligible for award.

(b) Subcontracting plans (see subparagraphs (a)(1) and
(2) of this section) are not required—

(1) From small business concerns,

(2) For personal services contracts;

(3) For contracts or contract modifications that will be
performed entirely outside of any State, territory, or posses-
sion of the United States, the District of Columbia, and the
Commonwealth of Puerto Rico; or

(4) For modifications to contracts within the general
scope of the contract that do not contain the clause at
52.219-8, Utilization of Small Business Concerns (or equiv-
alent prior clauses; e.g., contracts awarded before the
enactment of Public Law 95-507).

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or
subcontractor failing to comply in good faith with the
requirements of the subcontracting plan is in material
breach of its contract. Further, 15 U.S.C. 637(d)(4)(F)
directs that a contractor's failure to make a good faith effort
to comply with the requirements of the subcontracting plan
shall result in the imposition of liquidated damages.

(d) Asauthorized by 15 U.S.C. 637(d)(11), certain costs
incurred by a mentor firmin providing developmental assis-
tance to a protégé firm under the Department of Defense Filot
Mentor-Protégé Program, may be credited as subcontract
awards to a small disadvantaged business for the purpose of
determining whether the mentor firm attains a small disad-
vantaged business goal under any subcontracting plan entered
into with any executive agency. However, the mentor-protégé
agreement must have been approved by the—

Office of Small and Disadvantaged Business
Utilization

Office of the Deputy Under Secretary of Defense

(International and Commercia Programs)

DUSD (1&CP) SADBU

Room 2A338

3061 Defense Pentagon

Washington, DC 20301-3061

(703) 695-1536

before developmental assistance costs may be credited
against subcontract goals.

19.703 Eligibility requirementsfor participating in the
program.
(a) To be digible as a subcontractor under the program,
a concern must represent itself as a small business,
HUBZone small business, small disadvantaged business, or
woman-owned small business concern.

(2) To represent itself as a small business, HUBZone
small business, or woman-owned small business concern, a
concern must meet the appropriate definition in 19.001.

(2) In connection with a subcontract, or a requirement
for which the apparently successful offeror received an
evaluation credit for proposing one or more SDB subcon-
tractors, the contracting officer or the SBA may protest the
disadvantaged status of a proposed subcontractor. Such
protests will be processed in accordance with 13 CFR
124.1015 through 124.1022. Other interested parties may
submit information to the contracting officer or the SBA in
an effort to persuade the contracting officer or the SBA to
initiate a protest. Such protests, in order to be considered
timely, must be submitted to the SBAprior to completion of
performance by the intended subcontractor.

(b) Acontractor acting in good faith may rely on the writ-
ten representation of its subcontractor regarding the
subcontractor’s status as a small business, HUBZone small
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business, or awoman-owned small business concern. The
clause a 52.219-25, Small Disadvantaged Business
Participation ~ Program—Disadvantaged = Status and
Reporting, requires the contractor to obtain representations of
small disadvantaged status from subcontractors through use
of aprovision substantially the same as paragraph (b)(1)(i) of
the provision at 52.219-22, Small Disadvantaged Business
Status. The clause requires the contractor to confirm that a
subcontractor representing itself as a small disadvantaged
business concernisidentified by SBA asasmall disadvan-
taged business concern by accessing SBA’s database
(PRO-Net) or by contacting the SBA’s Office of Small
Disadvantaged Business Certification and Eligibility. The
contractor, the contracting officer, or any other interested
party can challenge a subcontractor’ s size status representa-
tion by filing a protest, in accordance with 13 CFR 121.1601
through 121.1608. Protests chalenging a subcontractor’s
small disadvantaged business representation shall befiled in
accordance with 13 CFR 124.1015 through 124.1022.
Protests challenging HUBZone small business concern status
shall befiled in accordance with 13 CFR 126.800.

19.704  Subcontracting plan requirements.
(@) Each subcontracting plan required under
19.702(a)(1) and (2) must include—

(1) Separate percentage goals for using small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns as subcontractors;

(2) A statement of the total dollars planned to be
subcontracted and a statement of the total dollars planned
to be subcontracted to small business, HUBZone small
business, small disadvantaged business, and women-
owned small business concerns;

(3) A description of the principal types of supplies
and services to be subcontracted and an identification of
types planned for subcontracting to small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns;

(4) A description of the method used to develop the
subcontracting goals;

(5) A description of the method used to identify
potential sources for solicitation purposes;

(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the pro-
portionate share of indirect costs to be incurred with small
business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns;

(7) The name of an individual employed by the
offeror who will administer the offeror’s subcontracting
program, and a description of the duties of the individual;

(8) A description of the efforts the offeror will make
to ensure that small business, HUBZone small business,
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small disadvantaged business, and women-owned small
business concerns have an equitabl e opportunity to compete
for subcontracts;

(9) Assurances that the offeror will include the clause
at 52.219-8, Utilization of Small Business Concerns (see
19.708(a)), in all subcontracts that offer further subcontract-
ing opportunities, and that the offeror will require all
subcontractors (except small business concerns) that receive
subcontracts in excess of $500,000 ($1,000,000 for con-
struction) to adopt a plan that complies with the
requirements of the clause at 52.219-9, Small Business
Subcontracting Plan (see 19.708(b));

(10) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as may be
required;

(i) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with
the subcontracting plan;

(iii)  Submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and SF
295, Summary Subcontract Report, following the instruc-
tions on the forms or as provided in agency regulations; and

(iv) Ensure that its subcontractors agree to submit
SF 294 and SF 295; and

(12) A description of the types of records that will be
maintained concerning procedures adopted to comply with
the requirements and goals in the plan, including establish-
ing source lists; and a description of the offeror's efforts to
locate small business, HUBZone small business, small dis-
advantaged business, and women-owned small business
concerns and to award subcontracts to them.

(b) Contractors may establish, on a plant or division-
wide basis, a master plan (see 19.701) that contains all the
elements required by the clause at 52.219-9, Small Business
Subcontracting Plan, except goals. Master plans shall be
effective for a 3-year period after approval by the contract-
ing officer; however, it is incumbent upon contractors to
maintain and update master plans. Changes required to
update master plans are not effective until approved by the
contracting officer. A master plan, when incorporated in an
individual plan, shal apply to that contract throughout the
life of the contract.

(c) For multiyear contracts or contracts containing
options, the cumulative value of the basic contract and all
optionsis considered in determining whether a subcontract-
ing plan is necessary (see 19.705-2(a)). If a plan is
necessary and the offeror is submitting an individual con-
tract plan, the plan shall contain all the elements required by
paragraph (a) of this section and shall contain separate state-
ments and goals for the basic contract and for each option.

(d) A commercia plan (as defined in 19.701) is the pre-
ferred type of subcontracting plan for contractors furnishing
commercia items. The contractor shall—
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(1) Submit the commercial plan to either thefirst con-
tracting officer awarding a contract subject to the plan
during the contractor’s fiscal year, or, if the contractor has
ongoing contracts with commercial plans, to the contracting
officer responsible for the contract with the latest comple-
tion date. The contracting officer shall negotiate the
commercia plan for the Government. The approved com-
mercial plan shall remain in effect during the contractor’s
fiscal year for all Government contractsin effect during that
period; and

(2) Submit a new commercial plan, 30 working days
before the end of the fiscal year, to the contracting officer
responsible for the uncompleted Government contract with
the latest completion date. The contractor must provide to
each contracting officer responsible for an ongoing contract
subject to the plan, the identity of the contracting officer
that will be negotiating the new plan. When the new com-
mercial planisapproved, the contractor shall provide acopy
of the approved plan to each contracting officer responsible
for an ongoing contract that is subject to the plan.

19.705 Responsibilities of the contracting officerunder
the subcontracting assistance program.

19.705-1 General support of the program.

The contracting officer may encourage the development
of increased subcontracting opportunities in negotiated
acquisition by providing monetary incentives such as pay-
ments based on actual subcontracting achievement or
award-fee contracting (see the clause at 52.219-10,
Incentive Subcontracting Program, and 19.708(c)). This
subsection does not apply to SDB subcontracting (see
19.1203). When using any contractual incentive provision
based upon rewarding the contractor monetarily for exceed-
ing goals in the subcontracting plan, the contracting officer
must ensure that (a) the goals are redistic and (b) any
rewards for exceeding the goals are commensurate with the
efforts the contractor would not have otherwise expended.
Incentive provisions should normally be negotiated after
reaching final agreement with the contractor on the subcon-
tracting plan.

19.705-2 Determining the need for a subcontracting
plan.

The contracting officer shall take thefollowing actionsto
determine whether a proposed contractual action requires a
subcontracting plan:

(a) Determine whether the proposed contractual action
will meet the dollar threshold in 19.702(a)(1) or (2). If the
action includes options or similar provisions, include their
value in determining whether the threshold is met.

(b) Determine whether subcontracting possibilities exist
by considering relevant factors such as—

(1) Whether firms engaged in the business of furnish-
ing the types of items to be acquired customarily contract
for performance of part of the work or maintain sufficient
in-house capability to perform the work; and

(2) Whether there are likely to be product prequalifi-
cation requirements.

(c) If it is determined that there are no subcontracting
possihilities, the determination must be approved at a level
above the contracting officer and placed in the contract file.

(d) In solicitations for negotiated acquisitions, the con-
tracting officer may require the submission of
subcontracting plans with initial offers, or at any other time
prior to award. In determining when subcontracting plans
should be required, as well as when and with whom plans
should be negotiated, the contracting officer shall consider
the integrity of the competitive process, the goal of afford-
ing maximum practicable opportunity for small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns to participate,
and the burden placed on offerors.

19.705-3 Preparing the solicitation.

The contracting officer shall provide the Small Business
Administration’s (SBA’s) resident procurement center rep-
resentative, if any, areasonable period of timeto review any
solicitation requiring submission of a subcontracting plan
and to submit advisory findings before the solicitation is
issued.

19.705-4 Reviewing the subcontracting plan.

The contracting officer shall review the subcontracting
plan for adequacy, ensuring that the required information,
goals, and assurances are included (see 19.704).

(a) No detailed standards apply to every subcontracting
plan. Instead, the contracting officer must consider each
plan in terms of the circumstances of the particular acquisi-
tion, including—

(1) Previous involvement of small business concerns
as prime contractors or subcontractors in similar acquisi-
tions;

(2) Proven methods of involving small business con-
cerns as subcontractors in similar acquisitions; and

(3) The relative success of methods the contractor
intends to use to meet the goals and requirements of the
plan, as evidenced by records maintained by contractors.

(b) If, under a sedled bid solicitation, a bidder submits a
plan that does not cover each of the 11 required elements
(see 19.704), the contracting officer shall advise the bidder
of the deficiency and request submission of a revised plan
by a specific date. If the bidder does not submit a plan that
incorporates the required elements within the time allotted,
the bidder shall be ineligible for award. If the plan,
although responsive, evidences the bidder's intention not to
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comply with its obligations under the clause at 52.219-8,
Utilization of Small Business Concerns, the contracting
officer may find the bidder nonresponsible.

(c) In negotiated acquisitions, the contracting officer
shall determine whether the plan is acceptable based on the
negotiation of each of the 11 elements of the plan (see
19.704). Subcontracting goals should be set at a level that
the parties reasonably expect can result from the offeror
expending good faith efforts to use small business,
HUBZone small business, small disadvantaged business,
and women-owned small business subcontractors to the
maximum practicable extent. The contracting officer shall
take particular care to ensure that the offeror has not sub-
mitted unreasonably low goals to minimize exposure to
liquidated damages and to avoid the administrative burden
of substantiating good faith efforts. Additionally, particular
attention should be paid to the identification of steps that, if
taken, would be considered a good faith effort. No goal
should be negotiated upward if it is apparent that a higher
goa will significantly increase the Government's cost or
seriously impede the attainment of acquisition objectives.
An incentive subcontracting clause (see 52.219-10,
Incentive Subcontracting Program), may be used when
additional and unique contract effort, such as providing
technical assistance, could significantly increase subcon-
tract awards to small business, HUBZone small business, or
women-owned small business concerns.

(d) In determining the acceptability of a proposed sub-
contracting plan, the contracting officer should take the
following actions:

(1) Obtain information available from the cognizant
contract administration office, as provided for in 19.706(a),
and evaluate the offeror's past performance in awarding
subcontracts for the same or similar products or services to
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns.
If information is not available on a specific type of product
or service, evauate the offeror’s overall past performance
and consider the performance of other contractors on simi-
lar efforts.

(2) In accordance with 15 U.S.C. 637(d)(4)(F)(iii),
ensure that the goals offered are attainable in relation to—

(i) The subcontracting opportunities available to
the contractor, commensurate with the efficient and eco-
nomical performance of the contract;

(if) Thepool of eligible subcontractors availableto
fulfill the subcontracting opportunities; and

(iii) The actua performance of such contractor in
fulfilling the subcontracting goals specified in prior plans.

(3) Ensure that the subcontracting goals are consistent
with the offeror’s cost or pricing data or information other
than cost or pricing data.
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(4) Evaluate the offeror’s make-or-buy policy or pro-
gram to ensure that it does not conflict with the offeror’s
proposed subcontracting plan and is in the Government’s
interest. If the contract involves products or servicesthat are
particularly specialized or not generally available in the
commercial market, consider the offeror’s current capacity
to perform the work and the possibility of reduced subcon-
tracting opportunities.

(5) Evaluate subcontracting potential, considering the
offeror's make-or-buy policies or programs, the nature of
the supplies or services to be subcontracted, the known
availability of small business, HUBZone small business,
small disadvantaged business, and women-owned small
business concerns in the geographical area where the work
will be performed, and the potential contractor's long-stand-
ing contractual relationship with its suppliers.

(6) Advise the offeror of available sources of infor-
mation on potential small business, HUBZone small
business, small disadvantaged business, and women-owned
small business subcontractors, as well as any specific con-
cerns known to be potential subcontractors. If the offeror’s
proposed goals are questionable, the contracting officer
shall emphasize that the information should be used to
develop redlistic and acceptable goals.

(7) Obtain advice and recommendations from the
SBA procurement center representative (if any) and the
agency small business specialist.

19.705-5 Awardsinvolving subcontracting plans.

(@) In making an award that requires a subcontracting
plan, the contracting officer shall be responsible for the fol -
lowing:

(1) Consider the contractor’'s compliance with the
subcontracting plans submitted on previous contracts as a
factor in determining contractor responsibility.

(2) Assure that a subcontracting plan was submitted
when required.

(3) Notify the SBA resident procurement center rep-
resentative of the opportunity to review the proposed
contract (including the plan and supporting documentation).
The notice shall be issued in sufficient time to provide the
representative a reasonable time to review the material and
submit advisory recommendations to the contracting officer.
Failure of the representative to respond in a reasonable
period of time shall not delay contract award.

(4) Determine any fee that may be payable if an
incentive is used in conjunction with the subcontracting
plan.

(5) Ensure that an acceptable plan isincorporated into
and made a material part of the contract.

(b) Letter contracts and similar undefinitized instru-
ments, which would otherwise meet the requirements of
19.702(a)(1) and (2), shall contain at least a preliminary
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basic plan addressing the requirements of 19.704 and in
such cases require the negotiation of the final plan within 90
days after award or before definitization, whichever occurs
first.

19.705-6 Postaward responsibilities of the contracting
officer.

After a contract or contract modification containing a
subcontracting plan is awarded, the contracting officer who
approved the plan is responsible for the following:

(a) Notifying the SBAof the award by sending a copy of
the award document to the Area Director, Office of
Government Contracting, in the SBA area office where the
contract will be performed.

(b) Forwarding a copy of each commercia plan and any
associated approvals to the Area Director, Office of
Government Contracting, in the SBA area office where the
contractor's headquartersis located.

(c) Giving to the assigned SBA resident procurement
center representative (if any) a copy of—

(1) Any subcontracting plan submitted in response to
a sealed bid solicitation; and

(2) The final negotiated subcontracting plan that was
incorporated into a negotiated contract or contract modifi-
cation.

(d) Notifying the SBA resident procurement center rep-
resentative of the opportunity to review subcontracting
plans in connection with contract modifications.

(e) Forwarding a copy of each plan, or a determination
that there is no requirement for a subcontracting plan, to the
coghizant contract administration office.

(f) Initiating action to assess liquidated damages in
accordance with 19.705-7 upon a recommendation by the
administrative contracting officer or receipt of other reliable
evidence to indicate that such action is warranted.

(g) Taking action to enforce the terms of the contract
upon receipt of a notice under 19.706(f).

19.705-7 Liquidated damages.

(@ Maximum practicable utilization of small business,
HUBZone small business, small disadvantaged and women-
owned small business concerns as subcontractors in
Government contracts is a matter of national interest with
both social and economic benefits. When a contractor fails
to make a good faith effort to comply with a subcontracting
plan, these objectives are not achieved, and 15 U.S.C.
637(d)(4)(F) directs that liquidated damages shall be paid
by the contractor.

(b) The amount of damages attributable to the contrac-
tor’sfailure to comply shall be an amount equal to the actual
dollar amount by which the contractor failed to achieve
each subcontracting goal.

(c) If, at completion of the basic contract or any option,
or in the case of acommercial plan, at the close of the fiscal
year for which the plan is applicable, a contractor has failed
to meet its subcontracting goals, the contracting officer shall
review all available information for an indication that the
contractor has not made a good faith effort to comply with
theplan. If no such indication isfound, the contracting offi-
cer shall document the file accordingly. If the contracting
officer decides in accordance with paragraph (d) of this sub-
section that the contractor failed to make a good faith effort
to comply with its subcontracting plan, the contracting offi-
cer shall give the contractor written notice specifying the
failure, advising the contractor of the possibility that the
contractor may have to pay to the Government liquidated
damages, and providing a period of 15 working days (or
longer period as necessary) within which to respond. The
notice shall give the contractor an opportunity to demon-
strate what good faith efforts have been made before the
contracting officer issues the final decision, and shall fur-
ther state that failure of the contractor to respond may be
taken as an admission that no valid explanation exists.

(d) In determining whether a contractor failed to make a
good faith effort to comply with its subcontracting plan, a
contracting officer must ook to the totality of the contrac-
tor's actions, consistent with the information and assurances
provided in its plan. The fact that the contractor failed to
meet its subcontracting goals does not, in and of itself, con-
stitute a failure to make a good faith effort. For example,
notwithstanding a contractor's diligent effort to identify and
solicit offers from small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned
small business concerns, factors such as unavailability of
anticipated sources or unreasonable prices may frustrate
achievement of the contractor's goals. However, when con-
sidered in the context of the contractor’s total effort in
accordance with its plan, the following, though not all inclu-
sive, may be considered as indicators of afailure to make a
good faith effort: a failure to attempt to identify, contact,
solicit, or consider for contract award small business,
HUBZone small business, small disadvantaged business, or
women-owned small business concerns; a failure to desig-
nate and maintain a company officia to administer the
subcontracting program and monitor and enforce compli-
ance with the plan; afailure to submit Standard Form (SF)
294, Subcontracting Report for Individual Contracts, or SF
295, Summary Subcontract Report, in accordance with the
instructions on the forms or as provided in agency regula-
tions; afailureto maintain records or otherwise demonstrate
procedures adopted to comply with the plan; or the adoption
of company policies or procedures that have as their objec-
tives the frustration of the objectives of the plan.

(e) If, after consideration of all the pertinent data, the
contracting officer finds that the contractor failed to make a
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good faith effort to comply with its subcontracting plan, the
contracting officer shall issue a fina decision to the con-
tractor to that effect and require the payment of liquidated
damagesin an amount stated. The contracting officer'sfinal
decision shall state that the contractor has the right to appeal
under the clause in the contract entitled Disputes.

(f) With respect to commercial plans approved under the
clause at 52.219-9, Small Business Subcontracting Plan, the
contracting officer that approved the plan shall—

(1) Perform the functions of the contracting officer
under this subsection on behalf of all agencies with con-
tracts covered by the commercial plan;

(2) Determine whether or not the goals in the com-
mercial plan were achieved and, if they were not achieved,
review all available information for an indication that the
contractor has not made a good faith effort to comply with
the plan, and document the results of the review;

(3) If a determination is made to assess liquidated
damages, in order to calculate and assess the amount of
damages, the contracting officer shall ask the contractor to
provide—

(i) Contract numbers for the Government contracts
subject to the plan;

(ii) The total Government sales during the contrac-
tor’'sfiscal year; and

(iii) The amount of payments made under the
Government contracts subject to that plan that contributed
to the contractor’s total sales during the contractor’s fiscal
year; and

(4) When appropriate, assess liquidated damages on
the Government’ s behalf, based on the pro rata share of sub-
contracting attributable to the Government contracts. For
example: The contractor’s total actual sales were $50 mil-
lion and its actual subcontracting was $20 million. The
Government’ s total payments under contracts subject to the
plan contributing to the contractor’s total sales were $5 mil-
lion, which accounted for 10 percent of the contractor’s
total sadles. Therefore, the pro rata share of subcontracting
attributable to the Government contracts would be 10 per-
cent of $20 million, or $2 million. To continue the example,
if the contractor failed to achieve its small business goal by
1 percent, the liquidated damages would be calculated as 1
percent of $2 million, or $20,000. The contracting officer
shall make similar calculations for each category of small
business where the contractor failed to achieve its goal and
the sum of the dollars for al of the categories equals the
amount of the liquidated damages to be assessed. A copy of
the contracting officer’s final decision assessing liquidated
damages shall be provided to other contracting officerswith
contracts subject to the commercial plan.

(9) Liquidated damages shall bein addition to any other
remedies that Government may have.
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(h) Every contracting officer with a contract that is sub-
ject to acommercial plan shal include in the contract file a
copy of the approved plan and a copy of the final decision
assessing liquidating damages, if applicable.

19.706 Responsibilities of the cognizant administrative
contracting officer.

The administrative contracting officer is responsible for
assisting in evaluating subcontracting plans, and for moni-
toring, evaluating, and documenting contractor performance
under the clause prescribed in 19.708(b) and any subcon-
tracting plan included in the contract. The contract
administration office shall provide the necessary informa-
tion and advice to support the contracting officer, as
appropriate, by furnishing—

(a) Documentation on the contractor’s performance and
compliance with subcontracting plans under previous con-
tracts;

(b) Information on the extent to which the contractor is
meeting the plan’s goals for subcontracting with eligible
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns;

(c) Information on whether the contractor’s efforts to
ensure the participation of small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns are in accordance with its subcon-
tracting plan;

(d) Information on whether the contractor is requiring its
subcontractors to adopt similar subcontracting plans;

(e) Immediate noticeif, during performance, the contrac-
tor is failing to meet its commitments under the clause
prescribed in 19.708(b) or the subcontracting plan;

(f) Immediate notice and rationale if, during perfor-
mance, the contractor isfailing to comply in good faith with
the subcontracting plan; and

(g) Immediate notice that performance under a contract
is complete, that the goals were or were not met, and, if not
met, whether there is any indication of alack of agood faith
effort to comply with the subcontracting plan.

19.707 The Small Business Administration’s role in
carrying out the program.
(a) Under the program, the SBAmay—

(1) Assist both Government agencies and contractors
in carrying out their responsibilities with regard to subcon-
tracting plans;

(2) Review (within 5 working days) any solicitation
that meets the dollar threshold in 19.702(a)(1) or (2) before
the solicitation is issued;

(3) Review (within 5 working days) before execution
any negotiated contractual document requiring a subcon-
tracting plan, including the plan itself, and submit
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recommendations to the contracting officer, which shall be
advisory in nature; and

(4) Evaluate compliance with subcontracting plans,
either on a contract-by-contract basis, or, in the case of con
tractors having multiple contracts, on an aggregate basis.

(b) The SBA is not authorized to—

(1) Prescribe the extent to which any contractor or
subcontractor shall subcontract,

(2) Specify concerns to which subcontracts will be
awarded, or

(3) Exercise any authority regarding the administra-
tion of individual prime contracts or subcontracts.

19.708 Contract clauses.

(8 The contracting officer shall insert the clause at
52.219-8, Utilization of Small Business Concerns, in solic-
itations and contracts when the contract amount is expected
to be over the simplified acquisition threshold unless—

(1) A personal services contract is contemplated (see
37.104); or

(2) The contract, together with al its subcontracts, is
to be performed entirely outside of any State, territory, or
possession of the United States, the District of Columbia,
and the Commonwealth of Puerto Rico.

(b)(2) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.219-9, Small Business
Subcontracting Plan, in solicitations and contracts that offer
subcontracting possibilities, are expected to exceed
$500,000 ($1,000,000 for construction of any public facil-
ity), and are required to include the clause at 52.219-8,
Utilization of Small Business Concerns, unless the acquisi-
tion is set aside or is to be accomplished under the 8(a)
program. When contracting by sealed bidding rather than by
negotiation, the contracting officer shall use the clause with
its Alternate I. When contracting by negotiation, and sub-
contracting plans are required with initial proposals as
provided for in 19.705-2(d), the contracting officer shall use
the clause with its Alternate I1.

(2) The contracting officer shall insert the clause at
52.219-16, Liquidated Damages—Subcontracting Plan, in
al solicitations and contracts containing the clause at
52.219-9, Small Business Subcontracting Plan, or the clause
with its Alternate | or II.

(c)(1) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts a clause
substantially the same as the clause at 52.219-10, Incentive
Subcontracting Program, when a subcontracting plan is
required (see 19.702), and inclusion of amonetary incentive
is, in the judgment of the contracting officer, necessary to
increase subcontracting opportunities for small business,
HUBZone small business, and women-owned small busi-
ness concerns, and is commensurate with the efficient and
economical performance of the contract; unless the condi-

tions in paragraph (c)(3) of this section are applicable. The
contracting officer may vary the terms of the clause as spec-
ified in paragraph (c)(2) of this section.

(2) Various approaches may be used in the develop-
ment of small business, HUBZone small business, and
women-owned small business concerns' subcontracting
incentives. They can take many forms, from afully quanti-
fied schedule of payments based on actual subcontract
achievement to an award-fee approach employing subjec-
tive evaluation criteria (see paragraph (c)(3) of this section).
The incentive should not reward the contractor for results
other than those that are attributable to the contractor's
efforts under the incentive subcontracting program.

(3) Asspecified in paragraph (c)(2) of this section, the
contracting officer may include small business, HUBZone
small business, and women-owned small business subcon-
tracting as one of the factors to be considered in determining
the award fee in a cost-plus-award-fee contract; in such
cases, however, the contracting officer shall not use the
clause at 52.219-10, Incentive Subcontracting Program.

Subpart 19.8—Contracting with the Small
Business Administration (The 8(a) Program)

19.800 General.

(a) Section 8(a) of the Small Business Act (15 U.S.C.
637(a)) established a program that authorizes the Small
Business Administration (SBA) to enter into all types of
contracts with other agencies and let subcontracts for per-
forming those contracts to firms eligible for program
participation. The SBA's subcontractors are referred to as
“8(a) contractors.”

(b) Contracts may be awarded to the SBA for perfor-
mance by eligible 8(a) firms on either a sole source or
competitive basis.

(c) When, acting under the authority of the program, the
SBA certifies to an agency that the SBA is competent and
responsible to perform a specific contract, the contracting
officer is authorized, in the contracting officer's discretion,
to award the contract to the SBA based upon mutually
agreeable terms and conditions.

(d) The SBA refers to this program as the 8(a) Business
Development (BD) Program.

(e) Before deciding to set aside an acquisition in accor-
dance with Subpart 19.5 or 19.13, the contracting officer
should review the acquisition for offering under the 8(a)
Program. If the acquisition is offered to the SBA, SBAreg-
ulations (13 CFR 126.607(b)) give first priority to
HUBZone 8(a) concerns.

(f) When SBA has delegated its 8(a) Program contract
execution authority to an agency, the contracting officer
must refer to its agency supplement or other policy direc-
tives for appropriate guidance.
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19.801 [Reserved]

19.802 Selecting concerns for the 8(a) Program.

Selecting concerns for the 8(a) Program is the responsi-
bility of the SBA and is based on the criteria established in
13 CFR 124.101-112.

19.803 Selecting acquisitionsfor the 8(a) Program.

Through their cooperative efforts, the SBA and an
agency match the agency's requirements with the capabili-
ties of 8(a) concerns to establish a basis for the agency to
contract with the SBA under the program. Selection is ini-
tiated in one of three ways—

(8 The SBA advises an agency contracting activity
through a search letter of an 8(a) firm's capabilities and asks
the agency to identify acquisitions to support the firm's
business plans. In these instances, the SBA will provide at
least the following information in order to enable the
agency to match an acquisition to the firm's capabilities:

(1) Identification of the concern and its owners.

(2) Background information on the concern, includ-
ing any and al information pertaining to the concern's
technical ability and capacity to perform.

(3) Thefirm's present production capacity and related
facilities.

(4) The extent to which contracting assistance is
needed in the present and the future, described in terms that
will enable the agency to relate the concern's plans to pre-
sent and future agency requirements.

(5) If construction is involved, the request shall also
include the following:

(i) The concern's capabilitiesin and qualifications
for accomplishing various categories of maintenance,
repair, alteration, and construction work in specific cate-
gories such as mechanical, electrical, heating and air
conditioning, demolition, building, painting, paving, earth
work, waterfront work, and general construction work.

(if) The concern's capacity in each construction
category in terms of estimated dollar value (e.g., electrical,
up to $100,000).

(b) The SBAidentifies a specific requirement for a par-
ticular 8(a) firm or firms and asks the agency contracting
activity to offer the acquisition to the 8(a) Program for the
firm(s). Intheseinstances, in addition to the information in
paragraph (a) of this section, the SBAwill provide—

(1) A clear identification of the acquisition sought;
e.g., project name or number;

(2) A statement asto how any additional needed facil-
itieswill be provided in order to ensure that the firm will be
fully capable of satisfying the agency's requirements;

(3) If construction, information as to the bonding
capability of the firm(s); and

(4) Either—
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(i) If sole source request—

(A) Thereasonswhy thefirmisconsidered suit-
able for this particular acquisition; e.g., previous contracts
for the same or similar supply or service; and

(B) A statement that the firm is eligible in terms
of SIC code, business support levels, and business activity
targets; or

(i) If competitive, a statement that at least two
8(a) firms are considered capable of satisfying the agency's
requirements and a statement that the firms are al'so eligible
in terms of the SIC code, business support levels, and busi-
ness activity targets. If requested by the contracting
activity, SBA will identify at least two such firms and pro-
vide information concerning the firms' capabilities.

(c) Agencies may also review other proposed acquisi-
tionsfor the purpose of identifying requirements which may
be offered to the SBA. Where agencies independently, or
through the self marketing efforts of an 8(a) firm, identify a
requirement for the 8(a) Program, they may offer on behalf
of a specific 8(a) firm, for the 8(a) Program in general, or
for 8(a) competition (but see 19.800(€)).

19.804 Evaluation, offering, and acceptance.

19.804-1 Agency evaluation.

In determining the extent to which a requirement should
be offered in support of the 8(a) Program, the agency should
evaluate—

(@) Its current and future plans to acquire the specific
items or work that 8(a) contractors are seeking to provide,
identified in terms of —

(1) Quantitiesrequired or the number of construction
projects planned; and

(2) Performance or delivery requirements, including
required monthly production rates, when applicable;

(b) Its current and future plans to acquire items or work
similar in nature and complexity to that specified in the
business plan;

(c) Problems encountered in previous acquisitions of the
items or work from the 8(a) contractors and/or other con-
tractors;

(d) Theimpact of any delay in delivery;

(e) Whether the items or work have previously been
acquired using small business set-asides; and

(f) Any other pertinent information about known 8(a)
contractors, the items, or the work. Thisincludes any infor-
mation concerning the firms' capabilities. When necessary,
the contracting agency shall make an independent review of
the factorsin 19.803(a) and other aspects of the firms' capa
bilities which would ensure the satisfactory performance of
the requirement being considered for commitment to the
8(a) Program.
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19.804-2 Agency offering.

() After completing its evaluation, the agency shall
notify the SBA of the extent of its plans to place 8(a) con-
tracts with the SBAfor specific quantities of items or work.
The notification must identify the time frames within which
prime contract and subcontract actions must be completed
in order for the agency to meet itsresponsibilities. The noti-
fication must also contain the following information
applicable to each prospective contract:

(1) A description of the work to be performed or
items to be delivered, and a copy of the statement of work,
if available.

(2) The estimated period of performance.

(3) The SIC code that applies to the principal nature
of the acquisition.

(4) The anticipated dollar value of the requirement,
including options, if any.

(5) Any special restrictions or geographical limita-
tions on the requirement (for construction, include the
location of the work to be performed).

(6) Any specia capabilities or disciplines needed for
contract performance.

(7) Thetype of contract anticipated.

(8) Theacquisition history, if any, of the requirement,
including the names and addresses of any small business
contractors that have performed this requirement during the
previous 24 months.

(9) A statement that prior to the offering no solicita-
tion for the specific acquisition has been issued as a small
business or HUBZone set-aside and that no other public
communication (such as anotice in the Commerce Business
Daily) has been made showing the contracting agency’s
clear intention to set-aside the acquisition for small business
or HUBZone small business concerns.

(10) Identification of any particular 8(a) concern des
ignated for consideration, including a brief justification,
such as—

(i) The 8(a) concern, through its own efforts, mar-
keted the requirement and caused it to be reserved for the
8(a) Program; or

(if) The acquisition isafollow-on or renewal con-
tract and the nominated concern is the incumbent.

(11) Bonding requirements, if applicable.

(12) Identification of all known 8(a) concerns, includ-
ing HUBZone 8(a) concerns, that have expressed an interest
in being considered for the specific requirement.

(13) Identification of al SBA field offices that have
asked for the acquisition for the 8(a) Program.

(14) A request, if appropriate, that a requirement with
an estimated contract value under the applicable competi-
tive threshold be awarded as an 8(a) competitive contract
(see 19.805-1(d)).

(15) Arequest, if appropriate, that a requirement with
a contract value over the applicable competitive threshold
be awarded as a sole source contract (see 19.805-1(b)).

(16) Any other pertinent and reasonably available
data

(b)(1) An agency offering a construction reguirement
should submit it to the SBA District Office for the geo-
graphical area where the work is to be performed.

(2) Sole sourcerequirements, other than construction,
should be forwarded directly to the district office that ser-
vices the nominated firm. If the contracting officer is not
nominating a specific firm, the offering letter should be for-
warded to the district office servicing the geographical area
in which the contracting office is located.

(c) All requirements for 8(a) competition, other than con-
struction, should be forwarded to the district office
servicing the geographical area in which the contracting
office is located. All requirements for 8(a) construction
competition should be forwarded to the district office ser-
vicing the geographical area in which al or the major
portion of the construction isto be performed. All require-
ments, including construction, shall be synopsized in the
Commerce Business Daily. For construction, the synopsis
shall include the geographical area of the competition set
forth in the SBA’s acceptance letter.

19.804-3 SBA acceptance.

(@) Upon receipt of the contracting agency’s offer, the
SBA will determine whether to accept the requirement for
the 8(a) Program. The SBA'’s decision whether to accept the
requirement will be transmitted to the contracting agency in
writing within 10 working days of receipt of the offer if the
contract islikely to exceed the simplified acquisition thresh-
old and within 2 days of receipt if the contract is at or below
the simplified acquisition threshold. The contracting agency
may grant an extension of these time periods. If SBA does
not respond to an offering letter within 10 days, the con-
tracting activity may seek SBA's acceptance through the
Associate Administrator (AA)/8(a)BD.

(b) If the acquisition is accepted as a sole source, the
SBA will advise the contracting activity of the 8(a) firm
selected for negotiation. Generally, the SBA will accept a
contracting activity's recommended source.

(c) For acquisitions not exceeding the simplified acqui-
sition threshold, when the contracting activity makes an
offer to the 8(a) Program on behalf of a specific 8(a) firm
and does not receive a reply to its offer within 2 days, the
contracting activity may assume the offer is accepted and
proceed with award of an 8(a) contract.

(d) As part of the acceptance process, SBA will review
the appropriateness of the SIC code designation assigned to
the requirement by the contracting activity.
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(1) SBA will not challenge the SIC code assigned to
the requirement by the contracting activity if it is reason-
able, even though other SIC codes may also be reasonable.

(2) If SBA and the contracting activity are unable to
agree on a SIC code designation for the requirement, SBA
may refuse to accept the requirement for the 8(a) Program,
appeal the contracting officer’s determination to the head of
the agency pursuant to 19.810, or appeal the SIC code des-
ignation to the SBA Office of Hearings and Appeals under
Subpart C of 13 CFR part 134.

19.804-4 Repetitive acquisitions.

In order for repetitive acquisitions to be awarded through
the 8(a) Program, there must be separate offers and accep-
tances. This allows the SBA to determine—

(a) Whether the requirement should be acompetitive 8(a)
award;

(b) A nominated firm'’s eligibility, whether or not it isthe
same firm that performed the previous contract;

(c) The effect that contract award would have on the
equitable distribution of 8(a) contracts; and

(d) Whether the requirement should continue under the
8(a) Program.

19.804-5 Basic ordering agreements.

(a) The contracting activity must offer, and SBA must
accept, each order under a basic ordering agreement (BOA)
in addition to offering and accepting the BOA itself.

(b) SBAwill not accept for award on a sole-source basis
any order that would cause the total dollar amount of orders
issued under a specific BOA to exceed the competitive
threshold amount in 19.805-1.

(c) Once an 8(a) concern's program term expires, the
concern otherwise exits the 8(a) Program, or becomes other
than small for the SIC code assigned under the BOA, SBA
will not accept new orders for the concern.

19.804-6 Multiple award and Federal Supply Schedule
contracts.

(a) Separate offers and acceptances must not be made for
individual orders under multiple award or Federal Supply
Schedule (FSS) contracts. SBA's acceptance of the original
multiple award or FSS contract is valid for the term of the
contract.

(b) The requirements of 19.805-1 do not apply to indi-
vidual orders that exceed the competitive threshold as long
as the original contract was competed.

(c) An 8(a) concern may continue to accept new orders
under a multiple award or FSS contract even after a con-
cern’ s program term expires, the concern otherwise exitsthe
8(a) Program, or the concern becomes other than small for
the SIC code assigned under the contract.
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19.805 Competitive 8(a).

19.805-1 General.

(@) Except as provided in paragraph (b) of this subsec-
tion, an acquisition offered to the SBA under the 8(a)
Program shall be awarded on the basis of competition lim-
ited to eligible 8(a) firmsif—

(1) Thereisareasonable expectation that at least two
eligible and responsible 8(a) firms will submit offers and
that award can be made at a fair market price; and

(2) Theanticipated total value of the contract, includ-
ing options, will exceed $5,000,000 for acquisitions
assigned manufacturing standard industrial classification
(SIC) codes and $3,000,000 for al other acquisitions.

(b) Where an acquisition exceeds the competitive
threshold, the SBA may accept the requirement for a sole
source 8(a) award if—

(1) Thereisnot areasonable expectation that at least
two eligible and responsible 8(a) firms will submit offers at
afair market price; or

(2) SBA accepts the requirement on behalf of a con-
cern owned by an Indian tribe or an Alaska Native
Corporation.

(c) A proposed 8(a) requirement with an estimated value
exceeding the applicable competitive threshold amount
shall not be divided into several requirements for lesser
amounts in order to use 8(a) sole source procedures for
award to asingle firm.

(d) The SBAAssociate Administrator for 8(a) Business
Development (AA/8(a)BD) may approve an agency request
for a competitive 8(a) award below the competitive thresh-
olds. Such requestswill be approved only on alimited basis
and will be primarily granted where technical competitions
are appropriate or where alarge number of responsible 8(a)
firms are available for competition. In determining whether
arequest to compete below the threshold will be approved,
the AA/8(a)BD will, in part, consider the extent to which the
reguesting agency is supporting the 8(a) Program on a non-
competitive basis. The agency may include
recommendations for competition below the threshold in
the offering letter or by separate correspondence to the
AA/8(a)BD.

19.805-2 Procedures.

(a) Offersshall be solicited from those sourcesidentified
in accordance with 19.804-3.

(b) The SBA will determine the €igibility of the firms
for award of the contract. Eligibility will be determined by
the SBAas of the time of submission of initial offers which
include price. Eligibility is based on Section 8(a) Program
criteria.

(1) In sealed bid acquisitions, upon receipt of offers,
the contracting officer will provide the SBA a copy of the
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solicitation, the estimated fair market price, and a list of
offerors ranked in the order of their standing for award (i.e.,
first low, second low, etc.) with the total evaluated price for
each offer, differentiating between basic requirements and
any options. The SBA will consider the eligibility of the
first low offeror. If thefirst low offeror is not determined to
be eligible, the SBA will consider the eligibility of the next
low offeror until an eligible offeror isidentified. The SBA
will determine the digibility of the firms and advise the
contracting officer within 5 working days after its receipt of
the list of bidders. Once eligibility has been established by
the SBA, the successful offeror will be determined by the
contracting activity in accordance with normal contracting
procedures.

(2) In negotiated acquisition, the SBAwill determine
eligibility when the successful offeror has been established
by the agency and the contract transmitted for signature
unless areferral has been made under 19.809, in which case
the SBAwill determine eligibility at that point.

(c) Inany casein which afirm is determined to be inel-
igible, the SBA will notify the firm of that determination.

(d) The €eligibility of an 8(a) firm for a competitive 8(a)
award may not be challenged or protested by another 8(a)
firm or any other party as part of a solicitation or proposed
contract award. Any party with information concerning the
eligibility of an 8(a) firm to continue participation in the
8(a) Program may submit such information to the SBA in
accordance with 13 CFR 124.517.

19.806 Pricingthe 8(a) contract.

(@) The contracting officer shall price the 8(a) contract
in accordance with Subpart 15.4. |If required by Subpart
15.4, the SBAshall obtain cost or pricing data from the 8(a)
contractor. If the SBA requests audit assistance to deter-
mine the reasonableness of the proposed price in a sole
source acquisition, the contracting activity shall furnish it to
the extent it is available.

(b) An8(a) contract, sole source or competitive, may not
be awarded if the price of the contract resultsin acost to the
contracting agency which exceeds a fair market price.

(c) If requested by the SBA, the contracting officer shall
make available the data used to estimate the fair market
price within 10 working days.

(d) The negotiated contract price and the estimated fair
market price are subject to the concurrence of the SBA. In
the event of a disagreement between the contracting officer
and the SBA, the SBA may appea in accordance with
19.810.

19.807 Estimating fair market price.
(@) The contracting officer shall estimate the fair market
price of the work to be performed by the 8(a) contractor.

(b) In estimating the fair market price for an acquisition
other than those covered in paragraph (c) of this section, the
contracting officer shall use cost or price analysis and con-
sider commercial prices for similar products and services,
available in-house cost estimates, data (including cost or
pricing data) submitted by the SBA or the 8(a) contractor,
and data obtained from any other Government agency.

(©) In estimating a fair market price for a repeat pur-
chase, the contracting officer shall consider recent award
prices for the same items or work if there is comparability
in quantities, conditions, terms, and performance times.
The estimated price should be adjusted to reflect differences
in specifications, plans, transportation costs, packaging and
packing costs, and other circumstances. Price indices may
be used as guides to determine the changes in labor and
material costs. Comparison of commercial prices for simi-
lar items may also be used.

19.808 Contract negotiation.

19.808-1 Sole source.

(8 The SBA is responsible for initiating negotiations
with the agency within the time established by the agency.
If the SBA does not initiate negotiations within the agreed
time and the agency cannot allow additional time, the
agency may, after notifying the SBA, proceed with the
acquisition from other sources.

(b) The SBA should participate, whenever practicable,
in negotiating the contracting terms. When mutually agree-
able, the SBA may authorize the contracting activity to
negotiate directly with the 8(a) contractor. Whether or not
direct negotiations take place, the SBA is responsible for
approving the resulting contract before award.

19.808-2 Competitive.

In competitive 8(a) acquisitions subject to Part 15, the
contracting officer conducts negotiations directly with the
competing 8(a) firms. Conducting competitive negotiations
among 8(a) firms prior to SBA's formal acceptance of the
acquisition for the 8(a) Program may be grounds for SBA's
not accepting the acquisition for the 8(a) Program.

19.809 Preaward considerations.

The contracting officer should request a preaward survey
of the 8(a) contractor whenever considered useful. If the
results of the preaward survey or other information avail-
able to the contracting officer raise substantial doubt as to
the firm’s ability to perform, the contracting officer must
refer the matter to SBAfor Certificate of Competency con-
sideration under Subpart 19.6.

(FAC 97-14) 19-33



19.810

FEDERALACQUISITION REGULATION

19.810 SBA appeals.

(8 The SBA Administrator may submit the following
matters for determination to the agency head if the SBAand
the contracting officer fail to agree on them:

(1) The decision not to make a particular acquisition
available for award under the 8(a) Program.

(2) A contracting officer’s decision to reject a specific
8(a) firm for award of an 8(a) contract after SBA's accep-
tance of the requirement for the 8(a) Program.

(3) The terms and conditions of a proposed 8(a) con-
tract, including the contracting activity’s SIC code
designation and estimate of the fair market price.

(b) Notification of a proposed appeal to the agency head
by the SBA must be received by the contracting officer
within 5 working days after the SBA isformally notified of
the contracting officer's decision. The SBAwill provide the
agency Director for Small and Disadvantaged Business
Utilization a copy of this notification of the intent to appeal.
The SBA must send the written appeal to the head of the
contracting activity within 15 working days of SBA’s noti-
fication of intent to appeal or the contracting activity may
consider the appeal withdrawn. Pending issuance of a deci-
sion by the agency head, the contracting officer must
suspend action on the acquisition. The contracting officer
need not suspend action on the acquisition if the contracting
officer makes a written determination that urgent and com-
pelling circumstances that significantly affect the interests
of the United States will not permit waiting for a decision.

(c) If the SBA apped is denied, the decision of the
agency head shall specify the reasons for the denial, includ-
ing the reasons why the selected firm was determined
incapable of performance, if appropriate. The decision shall
be made a part of the contract file.

19.811 Preparing the contracts.

19.811-1 Sole source.

(a) The contract to be awarded by the agency to the SBA
shall be prepared in accordance with agency procedures and
in the same detail as would be required in a contract with a
business concern. The contracting officer shall use the
Standard Form 26 as the award form, except for construc-
tion contracts, in which case the Standard Form 1442 shall
be used as required in 36.701(b).

(b) The agency shall prepare the contract that the SBA
will award to the 8(a) contractor in accordance with agency
procedures, as if the agency were awarding the contract
directly to the 8(a) contractor, except for the following:

(1) The award form shall cite 41 U.S.C. 253(c)(5) or
10 U.S.C. 2304(c)(5) (as appropriate) as the authority for
use of other than full and open competition.
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(2) Appropriate clauses shall be included, as neces-
sary, to reflect that the contract is between the SBA and the
8(a) contractor.

(3) Thefollowing itemsshall beinserted by the SBA:

(i) The SBA contract number.

(if) The effective date.

(iii) The typed name of the SBA's contracting
officer.

(iv) Thesignature of the SBA's contracting officer.

(v) The date signed.

(4) The SBAwill obtain the signature of the 8(a) con-
tractor prior to signing and returning the prime contract to
the contracting officer for signature. The SBA will make
every effort to obtain signatures and return the contract, and
any subsequent bilateral modification, to the contracting
officer within a maximum of 10 working days.

(c) Except in procurements where the SBA will make
advance payments to its 8(a) contractor, the agency con-
tracting officer may, as an alternative to the procedures in
paragraphs (a) and (b) of this subsection, use a single con-
tract document for both the prime contract between the
agency and the SBAand its 8(a) contractor. The single con-
tract document shall contain the information in paragraphs
(b) (), (2), and (3) of this subsection. Appropriate blocks
on the Standard Form (SF) 26 or 1442 will be asterisked
and a continuation sheet appended as a tripartite agreement
which includes the following:

(1) Agency acquisition office, prime contract number,
name of agency contracting officer and lines for signature,
date signed, and effective date.

(2) The SBA office, the SBA contract number, name
of the SBA contracting officer, and lines for signature and
date signed.

(3) Name and lines for the 8(a) subcontractor's signa
ture and date signed.

(d) For acquisitions not exceeding the simplified acquisi-
tion threshold, the contracting officer may use the
alternative procedures in paragraph (c) of this subsection
with the appropriate ssimplified acquisition forms.

19.811-2 Competitive.

(@ The contract will be prepared in accordance with
14.408-1(d), except that appropriate blocks on the Standard
Form 26 or 1442 will be asterisked and a continuation sheet
appended as a tripartite agreement which includes the fol-
lowing:

(1) The agency contracting activity, prime contract
number, name of agency contracting officer, and lines for
signature, date signed, and effective date.

(2) The SBA office, the SBA subcontract number,
name of the SBA contracting officer and lines for signature
and date signed.
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(b) The processfor obtaining signatures shall be as spec-
ified in 19.811-1(b)(4).

19.811-3 Contract clauses.

(& The contracting officer shall insert the clause at
52.219-11, Special 8(a) Contract Conditions, in contracts
between the SBA and the agency when the acquisition is
accomplished using the procedures of 19.811-1(a) and (b).

(b) The contracting officer shal insert the clause at
52.219-12, Special 8(a) Subcontract Conditions, in con-
tracts between the SBA and its 8(a) contractor when the
acquisition is accomplished using the procedures of 19.811-
1(a) and (b).

() The contracting officer shall insert the clause at
52.219-17, Section 8(a) Award, in competitive solicitations
and contracts when the acquisition is accomplished using
the procedures of 19.805 and in sole source awards which
utilize the alternative procedurein 19.811-1(c).

(d) The contracting officer shal insert the clause at
52.219-18, Notification of Competition Limited to Eligible
8(a) Concerns, in competitive solicitations and contracts
when the acquisition is accomplished using the procedures
of 19.805.

(1) The clause at 52.219-18 with its Alternate | will
be used when competition is to be limited to 8(a) concerns
within one or more specific SBA districts pursuant to
19.804-2.

(2) Theclause at 52.219-18 with its Alternate 11 will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at
52.219-14, Limitations on Subcontracting, in any solicita-
tion and contract resulting from this subpart.

19.812 Contract administration.

(a8 The contracting officer shall assign contract admin-
istration functions, as required, based on the location of the
8(a) contractor (see DoD Directory of Contract
Administration Services Components (DoD 4105.59-H)).

(b) The agency shall distribute copies of the contract(s)
in accordance with Part 4. All contracts and modifications,
if any, shall be distributed to both the SBA and the firm in
accordance with the timeframes set forth in 4.201.

(c) To the extent consistent with the contracting activ-
ity's capability and resources, 8(a) contractors furnishing
requirements shall be afforded production and technical
assistance, including, when appropriate, identification of
causes of deficiencies in their products and suggested cor-
rective action to make such products acceptable.

(d) An 8(a) contract, whether in the base or an option
year, must be terminated for convenienceif the 8(a) concern
to which it was awarded transfers ownership or control of

the firm or if the contract is transferred or novated for any
reason to another firm, unless the Administrator of the SBA
waives the requirement for contract termination (13 CFR
124.515). The Administrator may waive the termination
requirement only if certain conditions exist. Moreover, a
waiver of the requirement for termination is permitted only
if the 8(a) firm’'srequest for waiver is made to the SBAprior
to the actual relinquishment of ownership or control, except
in the case of death or incapacity where the waiver must be
submitted within 60 days after such an occurrence. The
clauses in the contract entitled “Specia 8(a) Contract
Conditions” and “Special 8(a) Subcontract Conditions’
require the SBA and the 8(a) subcontractor to notify the
contracting officer when ownership of the firm is being
transferred. When the contracting officer receives informa-
tion that an 8(a) contractor is planning to transfer ownership
or control to another firm, the contracting officer must take
action immediately to preserve the option of waiving the
termination requirement. The contracting officer should
determine the timing of the proposed transfer and its effect
on contract performance and mission support. If the con-
tracting officer determines that the SBA does not intend to
waive the termination requirement, and termination of the
contract would severely impair attainment of the agency’s
program objectives or mission, the contracting officer
should immediately notify the SBA in writing that the
agency is requesting a waiver. Within 15 business days
thereafter, or such longer period as agreed to by the agency
and the SBA, the agency head must either confirm or with-
draw the request for waiver. Unlessawaiver isapproved by
the SBA, the contracting officer must terminate the contract
for convenience upon receipt of a written request by the
SBA. Thisrequirement for a convenience termination does
not affect the Government’ s right to terminate for default if
the cause for termination of an 8(a) contract is other than the
transfer of ownership or control.

Subpart 19.9—Very Small Business Pilot
Program

19.901 General.

(a) The Very Small Business Pilot Program was estab-
lished under Section 304 of the Small Business
Administration Reauthorization and Amendments Act of
1994 (Public Law 103-403).

(b) The purpose of the program is to improve access to
Government contract opportunities for concerns that are
substantially below SBA's size standards by reserving cer-
tain acquisitions for competition among such concerns.

(c) This pilot program terminates on September 30,
2000. Therefore, any award under this program must be
made on or before this date.
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19.902 Definition.
“Designated SBA district” means the geographic area
served by any of the following SBAdistrict offices:

(1) Albuquerque, NM, serving New Mexico.

(2) Los Angeles, CA, serving the following counties
in Caifornia Los Angeles, Santa Barbara, and Ventura.

(3) Boston, MA, serving Massachusetts.

(4) Louisville, KY, serving Kentucky.

(5) Columbus, OH, serving the following counties in
Ohio: Adams, Allen, Ashland, Athens, Auglaize, Belmont,
Brown, Butler, Champaign, Clark, Clermont, Clinton,
Coshocton, Crawford, Darke, Delaware, Fairfield, Fayette,
Franklin, Gallia, Greene, Guernsey, Hamilton, Hancock,
Hardin, Highland, Hocking, Holmes, Jackson, Knox,
Lawrence, Licking, Logan, Madison, Marion, Meigs,
Mercer, Miami, Monroe, Montgomery, Morgan, Morrow,
Muskingum, Noble, Paulding, Perry, Pickaway, Pike,
Preble, Putnam, Richland, Ross, Scioto, Shelby, Union, Van
Wert, Vinton, Warren, Washington, and Wyandot.

(6) New Orleans, LA, serving Louisiana.

(7) Detroit, Ml, serving Michigan.

(8) Philadelphia, PA, serving the State of Delaware
and the following countiesin Pennsylvania: Adams, Berks,
Bradford, Bucks, Carbon, Chester, Clinton, Columbia,
Cumberland, Dauphin, Delaware, Franklin, Fulton,
Huntington, Juniata, Lackawanna, Lancaster, Lebanon,
Lehigh, Luzerne, Lycoming, Mifflin, Monroe,
Montgomery, Montour, Northampton, Northumberland,
Philadelphia, Perry, Pike, Potter, Schuylkill, Snyder,
Sullivan, Susquehanna, Tioga, Union, Wayne, Wyoming,
and York.

(9) El Paso, TX, serving the following counties in
Texas: Brewster, Culberson, El Paso, Hudspeth, Jeff Davis,
Pecos, Presidio, Reeves, and Terrell.

(10) SantaAna, CA, serving the following countiesin
Cdlifornia. Orange, Riverside, and San Bernadino.

19.903 Applicability.

(8) The Very Small Business Pilot Program applies to
acquisitions, including construction acquisitions, with an
estimated value exceeding $2,500 but not greater than
$50,000, when—

(1) In the case of an acquisition for supplies, the con-
tracting office islocated within the geographical areaserved
by a designated SBAdistrict; or

(2) In the case of an acquisition for other than sup-
plies, the contract will be performed within the geographical
area served by a designated SBAdistrict.

(b) The Very Small Business Pilot Program does not
apply to—

(1) Acquisitions that will be awarded pursuant to the
8(a) Program; or
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(2) Any requirement that is subject to the Small
Business Competitiveness Demonstration Program (see
Subpart 19.10).

19.904 Procedures.

(8 A contracting officer must set-aside for very small
business concerns each acquisition that has an anticipated
dollar value exceeding $2,500 but not greater than $50,000
if—

(1) In the case of an acquisition for supplies—
(i) The contracting office is |ocated within the geo-
graphical area served by a designated SBA district; and
(ii) There is a reasonable expectation of obtaining
offers from two or more responsible very small business
concerns headquartered within the geographical area served
by the designated SBAdistrict that are competitive in terms
of market prices, quality, and delivery; or
(2) In the case of an acquisition for services—
(i) The contract will be performed within the geo-
graphical area served by a designated SBA district; and
(ii) There is a reasonable expectation of obtaining
offers from two or more responsible very small business
concerns headquartered within the geographical area served
by the designated SBAdistrict that are competitive in terms
of market prices, quality, and delivery.

(b) Contracting officers must determine the applicable|
designated SBA digtrict office as defined at 19.902. The
geographic areas served by the SBALos Angeles and Santa
Ana District offices will be treated as one designated SBA
district for the purposes of this subpart.

(c) If no reasonable expectation exists under paragraphs
(@)(2)(ii) and (a)(2)(ii) of this section, the contracting offi-
cer must document the file and proceed with the acquisition |
in accordance with Subpart 19.5.

(d) If the contracting officer receives only one acceptable
offer from a responsible very small business concern in
response to a very small business set-aside, the contracting
officer should make an award to that firm. If there is no
offer received from a very small business concern, the con-
tracting officer must cancel the very small business |
set-aside and proceed with the acquisition in accordance
with Subpart 19.5.

19.905 Solicitation provision and contract clause.

Insert the clause at 52.219-5, Very Small Business Set- |
Aside, in solicitations and contracts if the acquisition is set
aside for very small business concerns.

() Insert the clause at 52.219-5 with its Alternate | — |

(1) In construction or service contracts; or

(2) When the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).
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(b) Insert the clause at 52.219-5 with its Alternate |1
when Alternate | does not apply, the acquisition is processed
under simplified acquisition procedures, and the total
amount of the contract does not exceed $25,000.

Subpart 19.10—Small Business
Competitiveness Demonstration Program

19.1001 General.

The Small Business Competitiveness Demonstration
Program was established by the Small Business
Competitiveness Demonstration Program Act of 1988,
Public Law 100-656 (15 U.S.C. 644 note). Pursuant to the
Small Business Reauthorization Act (Public Law 105-135),
the Small Business Competitiveness Demonstration
Program has been extended indefinitely. The program is
implemented by an OFPP Policy Directive and Test Plan,
dated August 31, 1989, as amended on April 16, 1993,
which remains in effect until supplemented or revised to
reflect the statutory changes in Public Law 105-135.
Pursuant to Section 713(a) of Public Law 100-656, the
requirements of the FAR that are inconsistent with the pro-
gram procedures are waived. The program consists of two
major components—

(a) Unrestricted competition in four designated industry
groups; and

(b) Enhanced small business participation in 10 agency
targeted industry categories.

19.1002 Definition.

“Emerging small business,” as used in this subpart,
means a small business concern whose size is no greater
than 50 percent of the numerical size standard applicable to
the standard industrial classification code assigned to a con
tracting opportunity.

19.1003 Purpose.

The purpose of the Program is to—

(a) Assess the ahility of small businesses to compete
successfully in certain industry categories without competi -
tion being restricted by the use of small business set-asides.
This portion of the program is limited to the four designated
industry groups listed in section 19.1005.

(b) Measure the extent to which awards are made to a
new category of small businesses known as emerging small
businesses (ESB's), and to provide for certain acquisitions
to be reserved for ESB participation only. This portion of
the program is aso limited to the four designated industry
groups listed in section 19.1005.

(c) Expand small business participation in 10 targeted
industry categories through continued use of set-aside pro-
cedures, increased management attention, and specifically

tailored acquisition procedures, as implemented through
agency procedures.

19.1004 Participating agencies.

The following agencies have been identified as partici-
pants in the demonstration program:

The Department of Agriculture.

The Department of Defense, except the National
Imagery and Mapping Agency.

The Department of Energy.

The Department of Health and Human Services.

The Department of the Interior.

The Department of Transportation.

The Department of Veterans Affairs.

The Environmental Protection Agency.

The General Services Administration.

The National Aeronautics and Space Administration.

19.1005 Applicability.

(a) Designated industry groups. (1) Construction under
standard industrial classification (SIC) codes that comprise
Major Groups 15, 16, and 17 (excluding dredging—Federal
Procurement Data System (FPDS) service codes Y216 and
Z2216).

(2) Refuse systems and related services including
portable sanitation services, under SIC code 4212 or 4953,
limited to FPDS service code S205.

(3) Architectural and engineering services (including
surveying and mapping) under SIC codes 7389, 8711, 8712,
or 8713, which are awarded under the qualification-based
selection procedures required by 40 U.S.C. 541 et seq. (see
Subpart 36.6) (limited to FPDS service codes C111 through
C216, C219, T002, TOO04, TOO8, TO09, TO14, and R404).

(4) Nonnuclear ship repair (including overhauls and
conversions) performed on nonnuclear propelled and non-
propelled ships under SIC code 3731, limited to FPDS
service codes J998 (repair performed east of the 108th
meridian) and J999 (repair performed west of the 108th
meridian).

(b) Targeted industry categories. Each participating
agency, in consultation with the Small Business
Administration, shall designate its own targeted industry
categories for enhanced small business participation.

19.1006 Procedures.
(@) General. (1) All solicitations shall include the
applicable SIC code and size standards.

(2) Theface of each award made pursuant to the pro-
gram shall contain a statement that the award is being issued
pursuant to the Small Business Competitiveness
Demonstration Program.

(b) Designated industry groups. (1) Solicitations for
acquisitions in any of the four designated industry groups
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that have an anticipated dollar value greater than $25,000
shall not be considered for small business set-asides under
Subpart 19.5 (however, see paragraphs (b)(2) and (c)(1) of
thissection). Acquisitionsin the designated industry groups
shall continue to be considered for placement under the 8(a)
Program (see Subpart 19.8) and the HUBZone Program (see
Subpart 19.13).

(2) Agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but
only within organizational unit(s) that failed to meet the
small business participation goal.

(c) Emerging small business set-aside. (1) All acquisi-
tions in the four designated industry groups with an
estimated value equal to or less than the emerging small
business reserve amount established by the Office of
Federal Procurement Policy shall be set aside for ESB's;
provided that the contracting officer determines that there
is areasonable expectation of obtaining offers from two
or more responsible ESB's that will be competitive in
terms of market price, quality, and delivery. If no such
reasonable expectation exists, the contracting officer
shall—

(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5; or

(i) For acquisitions over $25,000, proceed in
accordance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB
set-aside and receives a quotation from only one ESB at a
reasonable price, the contracting officer shall make the
award. If thereisno quote from an ESB, or the quoteis not
at areasonable price, then the contracting officer shall can-
cel the ESB set-aside and proceed in accordance with para-
graph (c)(2) (i) or (ii) of this section.

(3) When using other than simplified acquisition pro-
cedures for ESB set-asides, the clause at 52.219-14,
Limitations on Subcontracting, shall be placed in al solici-
tations and resulting contracts.

(d) To expand small business participation in the tar-
geted industry categories, each participating agency will
develop and implement a time-phased strategy with incre-
mental goals, including reporting on goal attainment. To the
extent practicable, provisions that encourage and promote
teaming and joint ventures shall be considered. These pro-
visions should permit small business firms to effectively
compete for contracts that individual small businesses
would be ingligible to compete for because of lack of pro-
duction capacity or capability.

19.1007 Solicitation provisions.

(8 The contracting officer shall insert in full text the
provision a 52.219-19, Small Business Concern
Representation for the Small Business Competitiveness
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Demonstration Program, in all solicitations in the four des-
ignated industry groups.

(b) The contracting officer shall insert in full text the
provision at 52.219-20, Notice of Emerging Small Business
Set-Aside, in all solicitations for emerging small businesses
in accordance with 19.1006(c).

(c) The contracting officer shal insert in full text the
provision at 52.219-21, Small Business Size Representation
for Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program, in all solicita-
tionsissued in each of the targeted industry categories under
the Small Business Competitiveness Demonstration
Program that are expected to result in a contract award in
excess of $25,000.

Subpart 19.11—Price Evaluation Adjustment
for Small Disadvantaged Business Concerns

19.1101 General.

A price evaluation adjustment for small disadvantaged
business concerns shall be applied as determined by the
Department of Commerce (see 19.201(b)). Joint ventures
may qualify provided the requirements set forth in 13 CFR
124.1002(f) are met.

19.1102 Applicability.

(a) Use the price evaluation adjustment in competitive
acquisitions in the authorized SIC Major Groups.

(b) Do not use the price evauation adjustment in acqui-
sitions—

(1) That are lessthan or equa to the simplified acqui-
sition threshold;

(2) That are awarded pursuant to the 8(a) Program;

(3) That are set aside for small business concerns,

(4) That are set aside for HUBZone small business
concerns;

(5) Where priceis not a selection factor so that a price
evaluation adjustment would not be considered (e.g., archi-
tect/engineer acquisitions); or

(6) Where all fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

19.1103 Procedures.

(a) Give offers from small disadvantaged business con-
cerns a price evaluation adjustment by adding the factor
determined by the Department of Commerce to al offers,
except—

(1) Offers from small disadvantaged business con-
cerns that have not waived the evaluation adjustment; or, if
a price evaluation adjustment for small disadvantaged busi-
ness concerns is authorized on aregional basis, offers from
small disadvantaged business concerns, whose addressisin
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such a region, that have not waived the evaluation adjust-
ment;

(2) An otherwise successful offer of eligible products
under the Trade Agreements Act when the acquisition
equals or exceeds the dollar threshold in 25.402;

(3) An otherwise successful offer where application of
the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government;

(4) For DoD, NASA, and Coast Guard acquisitions,
an otherwise successful offer from a historically black col-
lege or university or minority institution; or

(5) For DoD acquisitions, an otherwise successful
offer of qualifying country end products (see DFARS
225.000-70 and 252.225-7001).

(b) Apply the factor to alineitem or agroup of lineitems
on which award may be made. Add other evaluation factors
such as transportation costs or rent-free use of Government
facilities to the offers before applying the price evaluation
adjustment.

(c) Do not evaluate offers using the price evaluation
adjustment when it would cause award, as a result of this
adjustment, to be made at a price that exceeds fair market
price by more than the factor as determined by the
Department of Commerce (see 19.202-6(a)).

19.1104 Contract clause.

Insert the clause at 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns, in
solicitations and contracts when the circumstances in
19.1101 and 19.1102 apply. If aprice evaluation adjustment
is authorized on a regiona basis, the clause shall be
included in the solicitation even if the place of performance
is outside an authorized region. The contracting officer
shall insert the authorized price evauation adjustment fac-
tor. The clause shall be used with its Alternate | when the
contracting officer determines that there are no small disad-
vantaged business manufacturers that can meet the
requirements of the solicitation. The clause shall be used
with its Alternate || when a price evaluation adjustment is
authorized on aregional basis.

Subpart 19.12—Small Disadvantaged
Business Participation Program

19.1201 General.

This subpart addresses the evaluation of the extent of
participation of small disadvantaged business (SDB) con-
cerns in performance of contracts in the Standard Industrial
Classification (SIC) Mgor Groups as determined by the
Department of Commerce (see 19.201(b)), and to the extent
authorized by law. Two mechanisms are addressed in this
subpart—

(8 Anevaluation factor or subfactor for the participation
of SDB concerns in performance of the contract; and

(b) An incentive subcontracting program for SDB con-
cerns.

19.1202 Evaluation factor or subfactor.

19.1202-1 General.

The extent of participation of SDB concerns in perfor-
mance of the contract, in the SIC Mgor Groups as
determined by the Department of Commerce, and to the
extent authorized by law, shall be evaluated consistent with
this section. Participation in performance of the contract
includes joint ventures, teaming arrangements, and subcon-
tracts. Credit under the evaluation factor or subfactor is not
available to SDB concerns that receive a price evaluation
adjustment under Subpart 19.11. If an SDB concern waives
the price evaluation adjustment at Subpart 19.11, participa-
tion in performance of that contract includes the work
expected to be performed by the SDB concern at the prime
contract level.

19.1202-2 Applicability.

(a) Except as provided in paragraph (b) of this subsec-
tion, the extent of participation of SDB concerns in
performance of the contract in the authorized SIC Major
Groups shall be evaluated in competitive, negotiated acqui-
sitions expected to exceed $500,000 ($1,000,000 for
construction).

(b) The extent of participation of SDB concerns in per-
formance of the contract in the authorized SIC Major
Groups (see paragraph (@) of this subsection) shall not be
evaluated in—

(1) Small business set-asides (see Subpart 19.5) and
HUBZone set-asides (see Subpart 19.13);

(2) 8(a) acquisitions (see Subpart 19.8);

(3) Negotiated acquisitions where the lowest
price technically acceptable source selection process
is used (see 15.101-2); or

(4) Contract actions that will be performed entirely
outside of any State, territory, or possession of the United
States, the District of Columbia, and the Commonwealth of
Puerto Rico.

19.1202-3 Considerations in developing an evaluation

factor or subfactor.

In developing an SDB participation evaluation factor or
subfactor for the solicitation, agencies may consider—

(8 The extent to which SDB concerns are specificaly
identified;

(b) The extent of commitment to use SDB concerns (for
example, enforceable commitments are to be weighted more
heavily than non-enforceable ones);
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(c) The complexity and variety of the work SDB con-
cerns are to perform;

(d) Thereaism of the proposal;

(e) Past performance of offerorsin complying with sub-
contracting plan goals for SDB concerns and monetary
targets for SDB participation; and

(f) The extent of participation of SDB concernsin terms
of the value of the total acquisition.

19.1202-4 Procedures.

(a) The solicitation shall describe the SDB participation
evaluation factor or subfactor. The solicitation shall require
offerorsto provide, with their offers, targets, expressed as dol-
lars and percentages of total contract value, in each of the
applicable, authorized SIC Major Groups, and atota target for
SDB participation by the contractor, including joint venture
partners, and team members, and atotal target for SDB par-
ticipation by subcontractors. The solicitation shall reguire an
SDB offeror that waives the SDB price evaluation adjustment
in the clause at 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns, to
provide with its offer atarget for the work that it intendsto
perform as the prime contractor. The solicitation shall state
that any targets will be incorporated into and become part of
any resulting contract. Contractors with SDB participation
targets shall be required to report SDB participation.

(b) When an evaluation includes an SDB participation
evaluation factor or subfactor that considers the extent to
which SDB concerns are specificaly identified, the SDB
concerns considered in the evaluation shall be listed in the
contract, and the contractor shall be required to notify the
contracting officer of any substitutions of firms that are not
SDB concerns.

19.1203 Incentive subcontracting with small
disadvantaged business concerns.

The contracting officer may encourage increased sub-
contracting opportunities in the SIC Maor Groups as
determined by the Department of Commerce for SDB con-
cerns in negotiated acquisitions by providing monetary
incentives (see the clause a 52.219-26, Smal
Disadvantaged Business Participation Program—Incentive
Subcontracting, and 19.1204(c)). Monetary incentives shall
be based on actual achievement as compared to proposed
monetary targets for SDB subcontracting. The incentive
subcontracting program is separate and distinct from the
establishment, monitoring, and enforcement of SDB sub-
contracting goals in a subcontracting plan.

19.1204 Solicitation provisionsand contract clauses.
(a) The contracting officer may insert a provision sub-

stantially the same as the provision at 52.219-24, Small

Disadvantaged Business Participation Program—Targets, in
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solicitations that consider the extent of participation of SDB
concerns in performance of the contract. The contracting
officer may vary the terms of this provision consistent with
the policiesin 19.1202-4.

(b) The contracting officer shall insert the clause at
52.219-25, Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting, in solicita-
tions and contracts that consider the extent of participation
of SDB concerns in performance of the contract.

(c) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts containing
the clause at 52.219-25, Small Disadvantaged Business
Participation Progran—Disadvantaged Status and
Reporting, a clause substantially the same as the clause at
52.219-26, Small Disadvantaged Business Participation
Program—Incentive Subcontracting, when authorized (see
19.1203). The contracting officer may include an award fee
provision in lieu of the incentive; in such cases, however,
the contracting officer shall not use the clause at 52.219-26.

Subpart 19.13—Historically Under utilized
Business Zone (HUBZone) Program

19.1301 General.

(8 The Historically Underutilized Business Zone
(HUBZone) Act of 1997 (15 U.S.C. 631 note) created the
HUBZone Program (sometimes referred to as the
“HUBZone Empowerment Contracting Program”).

(b) The purpose of the HUBZone Program is to provide
Federal contracting assistance for qualified small business
concerns located in historically underutilized business
zones, in an effort to increase employment opportunities,
investment, and economic development in those areas.

19.1302 Applicability.

(a) Until September 30, 2000, the procedures in this sub-
part apply only to acquisitions made by the following
Federal agencies:

(1) Department of Agriculture.

(2) Department of Defense.

(3) Department of Energy.

(4) Department of Health and Human Services.

(5) Department of Housing and Urban Devel opment.
(6) Department of Transportation.

(7) Department of Veterans Affairs.

(8) Environmental Protection Agency.

(9) Genera Services Administration.

(10) National Aeronautics and Space Administration.

(b) After September 30, 2000, the proceduresin this sub-
part will apply to all Federal agencies that employ one or
more contracting officers.
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19.1303 Status asa qualified HUBZone small business
concern.

(a) Status as a qualified HUBZone small business con-
cern is determined by the Small Business Administration
(SBA) in accordance with 13 CFR part 126.

(b) If the SBA determines that a concern is a qualified
HUBZone small business concern, it will issue a certifica-
tion to that effect and will add the concern to the List of
Qualified HUBZone Small Business Concerns on its
Internet website at http://www.sba.gov/hubzone. A firm on
the list is eligible for HUBZone program preferences with-
out regard to the place of performance. The concern must
appear on the list to be aHUBZone small business concern.

(c) A joint venture (see 19.101) may be considered a
HUBZone small business if the business entity meets all
the criteriain 13 CFR 126.616.

(d) Except for construction or services, any HUBZone
small business concern (nonmanufacturer) proposing to
furnish a product that it did not itself manufacture must fur-
nish the product of a HUBZone small business concern
manufacturer to receive a benefit under this subpart.

19.1304 Exclusions.
This subpart does not apply to—
(8) Requirements that can be satisfied through award to—
(1) Federa Prison Industries, Inc. (see Subpart 8.6);
or
(2) JavitsWagner-O'Day Act participating non-profit
agenciesfor the blind or severely disabled (see Subpart 8.7);

(b) Orders under indefinite delivery contracts (see
Subpart 16.5);

() Orders against Federal Supply Schedules (see
Subpart 8.4);

(d) Requirements currently being performed by an 8(a)
participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA
has consented to release the requirements from the 8(a)
Program,

(e) Requirements that do not exceed the micro-purchase
threshold; or

(f) Requirements for commissary or exchange resale
items.

19.1305 HUBZone set-aside procedures.

(a) A participating agency contracting officer shall set
aside acquisitions exceeding the simplified acquisition
threshold for competition restricted to HUBZone small
business concerns when the regquirements of paragraph (b)
of this section can be satisfied. The contracting officer shall
consider HUBZone set-asides before considering HUBZone
sole source awards (see 19.1306) or small business set-
asides (see Subpart 19.5).

(b) To set aside an acquisition for competition restricted
to HUBZone small business concerns, the contracting offi-
cer must have a reasonable expectation that—

(1) Offers will be received from two or more
HUBZone small business concerns; and
(2) Award will be made at afair market price.

(c) A participating agency may set aside acquisitions
exceeding the micro-purchase threshold but not exceeding
the simplified acquisition threshold for competition
restricted to HUBZone small business concerns at the sole
discretion of the contracting officer, provided the require-
ments of paragraph (b) of this section can be satisfied.

(d) If the contracting officer receives only one accept-
able offer from a qualified HUBZone small business
concern in response to a set aside, the contracting officer
should make an award to that concern. If the contracting
officer receives no acceptable offers from HUBZone small
business concerns, the HUBZone set-aside shall be with-
drawn and the requirement, if still valid, set aside for small
business concerns, as appropriate (see Subpart 19.5).

(e) The procedures at 19.202-1 and, except for acquisi-
tions not exceeding the simplified acquisition threshold, at
19.402 apply to this section. When the SBA intends to
appeal a contracting officer's decision to reject a recom-
mendation of the SBAprocurement center representative to
set aside an acquisition for competition restricted to
HUBZone small business concerns, the SBA procurement
center representative shall notify the contracting officer, in
writing, of itsintent within 5 working days of receiving the
contracting officer's notice of rejection. Upon receipt of
notice of SBA's intent to appeal, the contracting officer
shall suspend action on the acquisition unless the head of
the contracting activity makes a written determination that
urgent and compelling circumstances, which significantly
affect the interests of the Government, exist. Within 15
working days of SBA's notification to the contracting offi-
cer, SBA shall fileits formal appeal with the head of the
contracting activity, or that agency may consider the appeal
withdrawn. The head of the contracting activity shall reply
to SBA within 15 working days of receiving the appeal.
The decision of the head of the contracting activity shall be
final.

19.1306 HUBZone sole sour ce awards.

(a) Aparticipating agency contracting officer may award
contracts to HUBZone small business concerns on a sole
source basis without considering small business set-asides
(see Subpart 19.5), provided—

(1) Only one HUBZone small business concern can
satisfy the requirement;

(2) The anticipated price of the contract, including
options, will not exceed—
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(i) $5,000,000 for a requirement within the
Standard Industrial Classification (SIC) codes for manufac-
turing; or

(i) $3,000,000 for a requirement within any other
SIC code;

(3) The requirement is not currently being performed
by a non-HUBZone small business concern;

(4) The acquisition is greater than the simplified
acquisition threshold (see Part 13);

(5) The HUBZone small business concern has been
determined to be a responsible contractor with respect to
performance; and

(6) Award can be made at afair and reasonable price.

(b) The SBA has the right to appeal the contracting offi-
cer's decision not to make a HUBZone sole source award.

19.1307 Price evaluation preference for HUBZone
small business concerns.

(@) The price evaluation preference for HUBZone small
business concerns shall be used in acquisitions conducted
using full and open competition. The preference shall not
be used—

(1) In acquisitions expected to be less than or equal to
the simplified acquisition threshold;

(2) Where priceis not aselection factor so that a price
evaluation preference would not be considered (e.g.,
Architect/Engineer acquisitions);

(3) Where dl fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

(b) The contracting officer shal give offers from
HUBZone small business concerns a price evaluation pref-
erence by adding a factor of 10 percent to all offers,
except—

(1) Offers from HUBZone small business concerns
that have not waived the evaluation preference;

(2) Otherwise successful offers from small business
concerns;
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(3) Otherwise successful offers of eligible products
under the Trade Agreements Act when the acquisition
equals or exceeds the dollar threshold in 25.402; and

(4) Otherwise successful offers where application of
the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government (see agency supplement).

(c) The factor of 10 percent shall be applied on a line
item basis or to any group of items on which award may be
made. Other evaluation factors, such as transportation costs
or rent-free use of Government facilities, shall be added to
the offer to establish the base offer before adding the factor
of 10 percent.

(d) A concern that is both a HUBZone small business
concern and a small disadvantaged business concern shall
receive the benefit of both the HUBZone small business
price evaluation preference and the small disadvantaged
business price evaluation adjustment (see Subpart 19.11).
Each applicable price evaluation preference or adjustment
shall be calculated independently against an offeror's base
offer. Theseindividual preference and adjustment amounts
shall both be added to the base offer to arrive at the total
evaluated price for that offer.

19.1308 Contract clauses.

(a) The contracting officer shall insert the clause 52.219-
3, Notice of Total HUBZone Set-Aside, in solicitations and
contracts for acquisitions that are set aside for HUBZone
small business concerns under 19.1305 or 19.1306.

(b) The contracting officer shall insert the clause at FAR
52.219-4, Notice of Price Evaluation Preference for
HUBZone Small Business Concerns, in solicitations and
contracts for acquisitions conducted using full and open
competition. The clause shall not be used in acquisitions
that do not exceed the ssimplified acquisition threshold.
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22.1012-1

(2) The possible places or areas of performance for
which the contracting officer has requested wage determi-
nations.

(3) That the contracting officer will request wage
determinations for additional possible places of perfor-
mance if asked to do so in writing.

(4) The time and date by which requests for wage
determinations for additional places must be received by the
contracting officer.

() Insert the clause at 52.222-49, Service Contract
Act—Place of Performance Unknown, in solicitations and
contracts. Include the information required in the clause by
subparagraphs (b)(2) and (b)(4) of this subsection. The
closing date for receipt of offerors requests for wage deter-
minations for additional possible places of performance
should alow reasonable time for potential offerors to
review the solicitation and determine their interest in com-
peting. Generaly, 10 to 15 days from the date of issuance of
the solicitation may be considered a reasonable period of
time.

| (d) The proceduresin 14.304 shall apply to late receipt
of offerors’ requests for wage determinations for additional
places of performance. However, late receipt of an offeror’s
request for a wage determination for additiona places of
performance does not preclude the offeror’s competing for
the proposed acquisition.

(e) If the contracting officer receives any timely regquests
for wage determinations for additional places of perfor-
mance the contracting officer shall—

(1) Submit Notices for the additional places of per-
formance to the Wage and Hour Division; and

(2) Amend the solicitation to include al wage deter-
minations and, if necessary, extend the time for submission
of final offers.

(f) If the successful offeror did not make atimely request
for awage determination and will perform in a place of per-
formance for which the contracting officer therefore did not
request a wage determination, the contracting officer
shall—

(1) Award the contract;

(2) Request awage determination; and

(3) Incorporate the wage determination in the con-
tract, retroactive to the date of contract award and with no
adjustment in contract price, pursuant to the clause at
52.222-49, Service Contract—Place of Performance
Unknown.

22.1010 Notification to interested parties under
collective bargaining agreements.

(a) The contracting officer should determine whether the
incumbent prime contractor’s or its subcontractors' service
employees performing on the current contract are repre-
sented by a collective bargaining agent. If there is a

collective bargaining agent, the contracting officer shall
give both the incumbent contractor and its employees’ col-
lective bargaining agent written notification of—

(1) The forthcoming successor contract and the
applicable acquisition dates (issuance of solicitation, open-
ing of bids, commencement of negotiations, award of
contract, or start of performance, as the case may be); or

(2) The forthcoming contract modification and
applicable acquisition dates (exercise of option, extension
of contract, change in scope, or start of performance, as the
case may be); or

(3) The forthcoming multiple year contract anniver-
sary date (annual anniversary date or biennial date, as the
case may be).

(b) This written notification must be given at least 30
daysin advance of the earliest applicable acquisition date or
the applicable annual or biennial anniversary date in order
for the time-of-receipt limitations in paragraphs 22.1012-
3(a) and (b) to apply. The contracting officer shall retain a
copy of the notification in the contract file.

221011 Responseto Notice by Department of Labor.

22.1011-1 Department of Labor action.

The Wage and Hour Division will mark, date, and sign
the section of the SF 98 titled “Response to Notice” and
return the signed original together with appropriate addi-
tional material (wage determination, position/classification
descriptions, etc.). The Wage and Hour Division will take
one of the following four actions:

(a) Issueand attach applicable wage determination(s); or

(b) Indicate that no wage determination is in effect for
the locality of contract performance; or

(c) Indicate that the Service Contract Act is not applica-
ble based on information submitted; or

(d) Return the Notice for additiona information (see
22.1008-1).

22.1011-2 Requests for status or expediting of
response.
Checking the status or the expediting of wage determi-
nation responses shall be made in accordance with
contracting agency procedures.

22.1012 Late
determination.

receipt or nonreceipt of wage

22.1012-1 General.

The Wage and Hour Administrator, generally, will issue
a wage determination or revision to it in response to a
Notice. The contracting officer shall incorporate the deter-
mination or revision in the particular solicitation and
contract for which the wage determination was sought.
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22.1012-2 Response to timely submission of Notice—
no collective bar gaining agreement.

(a) If the contracting officer has not received a response
from the Department of Labor within 60 days (or 30 daysif
a nonrecurring or unknown reguirement), the contracting
agency shall contact the Wage and Hour Division to deter-
mine when the wage determination or revision can be
expected.

(b) Insealed bidding, arevision of awage determination
shall not be effective if a collective bargaining agreement
does not exist, the revision is received by the contracting
agency less than 10 days before the opening of bids, and the
contracting officer finds that there is not reasonable time to
incorporate the revision in the solicitation.

(c) For contractua actions other than sealed bidding
where a collective bargaining agreement does not exist, a
revision of a wage determination received by the contract-
ing agency after award of a new contract or a modification
as specified in 22.1007(b) shall not be effective provided
that the start of performance is within 30 days of the award
or the specified modification. If the contract does not spec-
ify a start of performance date which is within 30 days of
the award or the specified modification, and if contract per-
formance does not commence within 30 days of the award
or the specified modification, the Department of Labor shall
be notified and any revision received by the contracting
agency not less than 10 days before commencement of the
work shall be effective.

(d) Thelimitationsin paragraphs (b) and (c) of this sub-
section shall apply only if a timely Notice required in
22.1008-7(a) and (b) has been submitted.

22.1012-3 Response to timely submission of Notice—
with collective bargaining agreement.

(@) In sealed bidding, a wage determination or revision
based on a new or changed collective bargaining agreement
shall not be effective if the contracting agency has received
notice of the terms of the new or changed collective bar-
gaining agreement less than 10 days before bid opening and
the contracting officer determines that there is not reason-
able time to incorporate the new or changed terms of the
collective bargaining agreement in the solicitation (see
52.222-47).

(b) For contractual actions other than sealed bidding, a
wage determination or revision based on a new or changed
collective bargaining agreement shall not be effective if
notice of the terms of the new or changed collective bar-
gaining agreement is received by the contracting agency
after award of a successor contract or a modification as
specified in 22.1007(b), provided that the contract start of
performance is within 30 days of the award of the contract
or of the specified modification. If the contract does not
specify a start of performance date which is within 30 days
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of the award of the contract or of the specified modification,
or if contract performance does not commence within 30
days of the award of the contract or of the specified modifi-
cation, any notice of the terms of a new or changed
collective bargaining agreement received by the agency not
less than 10 days before commencement of the work shall
be effective for purposes of the successor contract under
section 4(c) of the Act.

(c) Thelimitationsin paragraphs (a) and (b) of this sub-
section shall apply only if timely Notices and notifications
required in 22.1008-7 and 22.1010 have been given.

(d) If the contracting officer has not received a response
from the Department of Labor within 60 days (or 30 days if
a nonrecurring or unknown reguirement), the contracting
agency shall contact the Wage and Hour Division to deter-
mine when the wage determination or revision can be
expected. If the Department of Labor is unable to provide
the wage determination or revision by the |atest date needed
to maintain the acquisition schedule, the solicitation/ con-
tract action should proceed according to the following
instructions:

(1) If a successorship/same locality/incumbent col-
lective bargaining agreement situation exists, the
contracting officer shall incorporate in the solicitation the
wage and fringe benefit terms of the collective bargaining
agreement, or the collective bargaining agreement itself,
and the clause at 52.222-47, Service Contract Act (SCA)
Minimum Wages and Fringe Benefits. The contracting offi-
cer may incorporate the wage and fringe benefit terms of the
collective bargaining agreement, or the collective bargain-
ing agreement itself, in other contract actions such as the
exercise of optionsin order to facilitate price adjustmentsin
fixed-price type contracts (but see 22.1008-3(e) and
22.1013(a)).

(2) The terms of a new or changed collective bar-
gaining agreement, negotiated by the predecessor contractor
during the period of performance of the predecessor con-
tract, will not apply to the successor contract under the
conditions set forth in paragraphs (a), (b), and (c) of this
subsection.

22.1012-4 Response to late submission of Notice—no
collective bargaining agreement.

If the contracting officer has not filed the Notice within
the time limits in 22.1008-7, and thus has not received a
response from the Department of Labor, and a successor-
ship/same locality/incumbent collective bargaining
agreement situation does not exist, the contracting officer
shall contact the Wage and Hour Division to determine
when the wage determination or revision can be expected. If
the Department of Labor is unable to provide the wage
determination or revision by the latest date needed to main-
tain the acquisition schedule, the contracting officer shall
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31.205-22

contractor did not establish a self-insurance program. Such
contracts are not subject to the self-insurance requirements
of 48 CFR 9904.416. For contracts subject to 48 CFR
9904.416, and for those made subject to the self-insurance
requirements of that Standard as a result of the contractor’s
having established a self-insurance program (see paragraph
(a) of this section), actual losses may be used as a basis for
charges under a self-insurance program when the actual
amount of losses will not differ significantly from the pro-
jected average losses for the accounting period (see 48 CFR
9904.416.50(a)(2)(ii)). In those instances where an actual
loss has occurred and the present value of the liability is
determined under the provisions of 48 CFR 9904.416-
50(a)(3)(ii), the allowable cost shall be limited to an amount
computed using as a discount rate the interest rate deter-
mined by the Secretary of the Treasury pursuant to
50 U.S.C. App. 1215(b)(2) in effect at the time the loss is
recognized. However, the full amount of alump-sum settle-
ment to be paid within a year of the date of settlement is
alowable.

(if) Minor losses, such as spoilage, breakage, and
disappearance of small hand tools that occur in the ordinary
course of doing business and that are not covered by insur-
ance are allowable.

(4) The cost of insurance to protect the contractor
against the costs of correcting its own defectsin materials or
workmanship is unallowable. However, insurance costs to
cover fortuitous or casualty losses resulting from defects in
materials or workmanship are allowable as a normal busi-
Ness expense.

(5) Premiums for retroactive or backdated insurance
written to cover occurred and known losses are unallow-
able.

(b) If purchased insurance is available, the charge for
any self-insurance coverage plus insurance administration
expenses shall not exceed the cost of comparable purchased
insurance plus associated insurance administration
expenses.

(c) Insurance provided by captive insurers (insurers
owned by or under the control of the contractor) is consid-
ered self-insurance, and charges for it must comply with the
self-insurance provisions of 48 CFR 9904.416. However, if
the captive insurer also sells insurance to the general public
in substantial quantities and it can be demonstrated that the
charge to the contractor is based on competitive market
forces, the insurance will be considered purchased
insurance.

(d) The allowability of premiums for insurance pur-
chased from fronting insurance companies (insurance
companies not related to the contractor but who reinsure
with a captive insurer of the contractor) shall not exceed the
amount (plus reasonable fronting company charges for ser-

vices rendered) which the contractor would have been
allowed had it insured directly with the captive insurer.

(e) Self-insurance charges for risks of catastrophic
losses are not allowable (see 28.308(€)).

(f) The Government is obligated to indemnify the con-
tractor only to the extent authorized by law, as expressly
provided for in the contract, except as provided in paragraph
(a)(3) of this section.

(g) Late premium payment charges related to employee
deferred compensation plan insurance incurred pursuant to
Section 4007 (29 U.S.C. 1307) or Section 4023 (29 U.S.C.
1323) of the Employee Retirement Income Security Act of
1974 are unallowable.

31.205-20 Interest and other financial costs.

Interest on borrowings (however represented), bond dis-
counts, costs of financing and refinancing capital (net
worth plus long-term liabilities), legal and professional
fees paid in connection with preparing prospectuses, and
costs of preparing and issuing stock rights are unallowable
(but see 31.205-28). However, interest assessed by State or
local taxing authorities under the conditions specified in
31.205-41(a)(3) is alowable.

31.205-21 Labor relations costs.

Costs incurred in maintaining satisfactory relations
between the contractor and its employees, including costs of
shop stewards, labor management committees, employee
publications, and other related activities, are allowable.

31.205-22 Lobbying and political activity costs.
(a) Costs associated with the following activities are
unallowable:

(1) Attempts to influence the outcomes of any
Federa, State, or local election, referendum, initiative, or
similar procedure, through in kind or cash contributions,
endorsements, publicity, or similar activities;

(2) Establishing, administering, contributing to, or
paying the expenses of apalitical party, campaign, political
action committee, or other organization established for the
purpose of influencing the outcomes of elections;

(3) Any attempt to influence—

(i) Theintroduction of Federal, state, or local leg-
islation, or

(if) The enactment or modification of any pending
Federal, state, or local legislation through communication
with any member or employee of the Congress or state leg-
islature (including effortsto influence state or local officials
to engage in similar lobbying activity), or with any govern-
ment official or employee in connection with a decision to
sign or veto enrolled legidation;

(4) Any attempt to influence—
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(i) The introduction of Federal, state, or loca
legidlation, or

(if) The enactment or modification of any pending
Federal, state, or local legislation by preparing, distributing
or using publicity or propaganda, or by urging members of
the genera public or any segment thereof to contribute to or
participate in any mass demonstration, march, rally, fund
raising drive, lobbying campaign or letter writing or tele-
phone campaign;

(5) Legidative liaison activities, including atten-
dance at legislative sessions or committee hearings,
gathering information regarding legislation, and analyzing
the effect of legislation, when such activities are carried on
in support of or in knowing preparation for an effort to
engage in unallowable activities; or

(6) Costsincurred in attempting to improperly influ-
ence (see 3.401), either directly or indirectly, an employee
or officer of the Executive branch of the Federal
Government to give consideration to or act regarding areg-
ulatory or contract matter.

(b) The following activities are excepted from the cov-
erage of (a) of this section:

(1) Providing atechnical and factual presentation of
information on atopic directly related to the performance of
acontract through hearing testimony, statementsor |ettersto
the Congress or a state legislature, or subdivision, member,
or cognizant staff member thereof, in response to a docu-
mented request (including a Congressional Record notice
reguesting testimony or statements for the record at a regu-
larly scheduled hearing) made by the recipient member,
legidlative body or subdivision, or acognizant staff member
thereof; provided such information is readily obtainable and
can be readily put in deliverable form; and further provided
that costs under this section for transportation, lodging or
meals are unallowable unless incurred for the purpose of
offering testimony at a regularly scheduled Congressional
hearing pursuant to a written request for such presentation
made by the Chairman or Ranking Minority Member of the
Committee or Subcommittee conducting such hearing.

(2) Any lobbying made unallowable by paragraph
(a)(3) of this subsection to influence state or local legisla-
tion in order to directly reduce contract cost, or to avoid
material impairment of the contractor’'s authority to perform
the contract.

(3) Any activity specifically authorized by statute to
be undertaken with funds from the contract.

() When a contractor seeks reimbursement for indirect
costs, total lobbying costs shall be separately identified in
theindirect cost rate proposal, and thereafter treated as other
unallowable activity costs.

(d) Contractors shall maintain adequate records to
demonstrate that the certification of costs as being allow-
able or unalowable (see 42.703-2) pursuant to this
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subsection complies with the requirements of this
subsection.

(e) Existing procedures should be utilized to resolve in
advance any significant questions or disagreements con-
cerning the interpretation or application of this subsection.

31.205-23 L osseson other contracts.

An excess of costs over income under any other contract
(including the contractor’s contributed portion under cost-
sharing contracts) is unallowable.

31.205-24 Maintenance and repair costs.

(8) Costs necessary for the upkeep of property (includ-
ing Government property, unless otherwise provided for)
that neither add to the permanent value of the property nor
appreciably prolong its intended life, but keep it in an effi-
cient operating condition, are to be treated as follows (but
see 31.205-11):

(1) Normal maintenance and repair costs are allow-
able.

(2) Extraordinary maintenance and repair costs are
alowable, provided those costs are allocated to the applica-
ble periods for purposes of determining contract costs (but
see 31.109).

(b) Expenditures for plant and equipment, including
rehabilitation which should be capitalized and subject to
depreciation, according to generally accepted accounting
principles as applied under the contractor 's established pol -
icy or, when applicable, according to 48 CFR 9904.404,
Capitalization of Tangible Assets, are allowable only on a
depreciation basis.

31.205-25 Manufacturing and production engineering
costs.

(a8) The costs of manufacturing and production engineer-
ing effort as described in (1) through (4) of this paragraph
aredl dlowable:

(1) Developing and deploying new or improved
materials, systems, processes, methods, equipment, tools
and techniques that are or are expected to be used in pro-
ducing products or services,

(2) Developing and deploying pilot production lines;

(3) Improving current production functions, such as
plant layout, production scheduling and control, methods
and job anaysis, equipment capabilities and capacities,
inspection techniques, and tooling analysis (including tool-
ing design and application improvements); and

(4) Material and manufacturing producibility analy-
sisfor production suitability and to optimize manufacturing
processes, methods, and techniques.

(b) This cost principle does not cover—

(1) Basic and applied research effort (as defined in
31.205-18(a)) related to new technology, materials, sys-
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36.604 Performance evaluation.

(8) Preparation of performance reports. For each con-
tract of more than $25,000, performance evaluation reports
shall be prepared by the cognizant contracting activity,
using the SF 1421, Performance Evaluation (Architect-
Engineer). Performance evaluation reports may also be
prepared for contracts of $25,000 or less.

(1) A report shall be prepared after final acceptance
of the A&E contract work or after contract termination.
Ordinarily, the evaluating official who prepares this report
should be the person responsible for monitoring contract
performance.

(2) A report may also be prepared after completion of
the actual construction of the project.

(3) In addition to the reports in subparagraphs (a)(1)
and (2) of this section, interim reports may be prepared at
any time.

(4) If the evaluating official concludes that a contrac-
tor's overall performance was unsatisfactory, the contractor
shall be advised in writing that a report of unsatisfactory
performance is being prepared and the basis for the report.
If the contractor submits any written comments, the evalu-
ating official shall include them in the report, resolve any
aleged factual discrepancies, and make appropriate
changes in the report.

(5) The head of the contracting activity shall estab-
lish procedures which ensure that fully qualified personnel
prepare and review performance reports.

(b) Review of performance reports. Each performance
report shall be reviewed to ensure that it is accurate and fair.
The reviewing official should have knowledge of the con-
tractor’'s performance and should normally be at an
organizational level above that of the evaluating official.

(c) Disgtribution and use of performance reports. Each
performance report shall be distributed in accordance with
agency procedures. The report shall be included in the con
tract file, and copies shall be sent to offices or boards for
filing with the firm’s qualifications data (see 36.603(d)(4)).
The contracting activity shall retain the report for at least six
years after the date of the report.

36.605 Government cost estimate for architect-
engineer work.

(8 An independent Government estimate of the cost of
architect-engineer services shall be prepared and furnished
to the contracting officer before commencing negotiations
for each proposed contract or contract modification
expected to exceed $100,000. The estimate shall be pre-
pared on the basis of adetailed analysis of the required work
as though the Government were submitting a proposal.

(b) Access to information concerning the Government
estimate shall be limited to Government personnel whose
official duties require knowledge of the estimate. An excep-

tion to this rule may be made during contract negotiationsto
allow the contracting officer to identify a specialized task
and disclose the associated cost breakdown figures in the
Government estimate, but only to the extent deemed neces-
sary to arrive at a fair and reasonable price. The overall
amount of the Government’ s estimate shall not be disclosed
except as permitted by agency regulations.

36.606 Negotiations.

(a) Unless otherwise specified by the selection authority,
thefinal selection authorizes the contracting officer to begin
negotiations. Negotiations shall be conducted in accor-
dance with Part 15 of this chapter, beginning with the most
preferred firmin the final selection (see 15.404-4(c)(4)(i) on
fee limitation and the determination and findings require-
ment at 16.306(c)(2) for a cost-plus-fixed-fee contract).

(b) The contracting officer should ordinarily request a
proposal from the firm, ensuring that the solicitation does
not inadvertently preclude the firm from proposing the use
of modern design methods.

(c) The contracting officer shall inform the firm that no
construction contract may be awarded to the firm that
designed the project, except as provided in 36.209.

(d) During negotiations, the contracting officer should
seek advance agreement (see 31.109) on any charges for
computer-assisted design. When the firm’'s proposal does
not cover appropriate modern and cost-effective design
methods (e.g., computer-assisted design), the contracting
officer should discuss this topic with the firm.

(e) Because selection of firms is based upon qualifica
tions, the extent of any subcontracting is an important
negotiation topic. The clause prescribed at 44.204(b),
Subcontractors and Outside Associates and Consultants
(Architect-Engineer Services) (see 52.244-4), limitsafirm's
subcontracting to firms agreed upon during negotiations.

(f) If amutually satisfactory contract cannot be negoti-
ated, the contracting officer shall obtain a written best and
final offer from the firm, and notify the firm that negotia-
tions have been terminated. The contracting officer shall
then initiate negotiations with the next firm on the final
selection list. This procedure shall be continued until a
mutually satisfactory contract has been negotiated. If nego-
tiations fail with al selected firms, the contracting officer
shall refer the matter to the selection authority who, after
consulting with the contracting officer as to why a contract
cannot be negotiated, may direct the evaluation board to
recommend additional firms in accordance with 36.602.

36.607 Release of information on firm selection.

(a) After final selection has taken place, the contracting
officer may release information identifying only the archi-
tect-engineer firm with which a contract will be negotiated
for certain work. The work should be described in any
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release only in general terms, unless information relating to
the work is classified. If negotiations are terminated with-
out awarding a contract to the highest rated firm, the
contracting officer may release that information and state
that negotiations will be undertaken with another (named)
architect-engineer firm. When an award has been made, the
contracting officer may release award information (see
5.401).

(b) Debriefings of successful and unsuccessful firms
will be held after final selection has taken place and will be
conducted, to the extent practicable, in accordance with
15.503, 15.506(b) through (f), 15.507(c), and 15.506(d)(2)
through (d)(5). Note that 15.506(d)(2) through (d)(5) do not
apply to architect-engineer contracts.

36.608 Liability for Government costs resulting from
design errorsor deficiencies.

Architect-engineer contractors shall be responsible for
the professional quality, technical accuracy, and coordina-
tion of al services required under their contracts. A firm
may be liable for Government costs resulting from errors or
deficiencies in designs furnished under its contract.
Therefore, when a modification to a construction contract is
required because of an error or deficiency in the services
provided under an architect-engineer contract, the contract-
ing officer (with the advice of technical personnel and lega
counsel) shall consider the extent to which the architect-
engineer contractor may be reasonably liable. The
contracting officer shall enforce the liability and collect the
amount due, if the recoverable cost will exceed the admin-
istrative cost involved or is otherwise in the Government’s
interest. The contracting officer shall includein the contract
file a written statement of the reasons for the decision to
recover or not to recover the costs from the firm.

36.609 Contract clauses.

36.609-1 Design within funding limitations.

(@) The Government may require the architect-engineer
contractor to design the project so that construction costs
will not exceed a contractually specified dollar limit (fund-
ing limitation). If the price of construction proposed in
response to a Government solicitation exceeds the construc-
tion funding limitation in the architect-engineer contract,
the firm shall be solely responsible for redesigning the pro-
ject within the funding limitation. These additional services
shall be performed at no increase in the price of this con-
tract. However, if the cost of proposed construction is
affected by events beyond the firm's reasonable control
(e.g., if thereisanincreasein material costs which could not
have been anticipated, or an undue delay by the
Government in issuing a construction solicitation), the firm
shall not be obligated to redesign a no cost to the
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Government. If afirm’sdesign fails to meet the contractual
limitation on construction cost and the Government deter-
mines that the firm should not redesign the project, awritten
statement of the reasons for that determination shall be
placed in the contract file.

(b) The amount of the construction funding limitation (to
be inserted in paragraph (c) of the clause at 52.236-22) isto be
established during negotiations between the contractor and the
Government. This estimated construction contract price shall
take into account any statutory or other limitations and
exclude any alowances for Government supervision and
overhead and any amounts set aside by the Government for
contingencies. In negotiating the amount, the contracting offi-
cer should make available to the contractor the information
upon which the Government has based itsinitial construction
estimate and any subsequently acquired information that may
affect the construction costs.

(c) The contracting officer shall insert the clause at
52.236-22, Design Within Funding Limitations, in fixed-
price architect-engineer contracts except when—

(1) Thehead of the contracting activity or a designee
determines in writing that cost limitations are secondary to
performance considerations and additional project funding
can be expected, if necessary;

(2) The design is for a standard structure and is not
intended for a specific location; or

(3) Thereislittle or no design effort involved.

36.609-2 Redesign responsibility for design errors or
deficiencies.

(@) Under architect-engineer contracts, contractors
shall be required to make necessary corrections at no cost
to the Government when the designs, drawings, specifica-
tions, or other items or services furnished contain any
errors, deficiencies, or inadequacies. If, in agiven situa-
tion, the Government does not require a firm to correct
such errors, the contracting officer shall include a written
statement of the reasons for that decision in the contract
file.

(b) The contracting officer shall insert the clause at
52.236-23, Responsibility of the Architect-Engineer
Contractor, in fixed-price architect-engineer contracts.

36.609-3 Work
contracts.
The contracting officer shall insert the clause at

52.236-24, Work Oversight in Architect-Engineer

Contracts, in all architect-engineer contracts.

oversight in architect-engineer

36.609-4 Requirementsfor registration of designers.
The contracting officer shall insert the clause at

52.236-25, Requirements for Registration of Designers,

in architect-engineer contracts, except that it may |
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tions that meet the criteriain 37.113-1(a), except for those
excluded by 37.113-1(c).

(b) When the head of an agency, or designee, has
granted a waiver pursuant to 37.113-1, use the clause at
52.237-9, Waiver of Limitation on Severance Payments to
Foreign Nationals.

37.114 Special acquisition requirements.

Contracts for services which require the contractor to pro-
vide advice, opinions, recommendations, ideas, reports,
analyses, or other work products have the potential for influ-
encing the authority, accountability, and responsibilities of
Government officials. These contracts require special man-
agement attention to ensure that they do not result in
performance of inherently governmental functions by the
contractor and that Government officials properly exercise
their authority. Agencies must ensure that—

(@) A sufficient number of qualified Government
employees are assigned to oversee contractor activities,
especially those that involve support of Government policy
or decision making. During performance of service con-
tracts, the functions being performed shall not be changed
or expanded to become inherently governmental.

(b) A greater scrutiny and an appropriate enhanced
degree of management oversight is exercised when con-
tracting for functions that are not inherently governmental
but closely support the performance of inherently govern-
mental functions (see 7.503(c)).

(c) All contractor personnel attending meetings, answer-
ing Government telephones, and working in other situations
where their contractor status is not obvious to third parties
are required to identify themselves as such to avoid creating
an impression in the minds of members of the public or
Congress that they are Government officials, unless, in the
judgment of the agency, no harm can come from failing to
identify themselves. They must also ensure that all docu-
ments or reports produced by contractors are suitably
marked as contractor products or that contractor participa
tion is appropriately disclosed.

37.115 Uncompensated overtime.

37.115-1 Scope.
The policies in this section are based on Section 834 of
Public Law 101-510 (10 U.S.C. 2331).

37.115-2 General policy.

(a) Use of uncompensated overtime is not encouraged.

(b) When professional or technical services are acquired
on the basis of the number of hoursto be provided, rather than
on the task to be performed, the solicitation shall require
offerors to identify uncompensated overtime hours and the
uncompensated overtime rate for direct charge Fair Labor
Standards Act—exempt personnel included in their proposals

and subcontractor proposals. Thisincludes uncompensated
overtime hours that are in indirect cost pools for personnel
whose regular hours are normally charged direct.

(c) Contracting officers must ensure that the use of
uncompensated overtime in contracts to acquire services on
the basis of the number of hours provided will not degrade
the level of technical expertise required to fulfill the
Government’s requirements (see 15.305 for competitive
negotiations and 15.404-1(d) for cost redism anaysis).
When acquiring these services, contracting officers must
conduct a risk assessment and evaluate, for award on that
basis, any proposals received that reflect factors such as—

() Unrealigtically low labor rates or other costs that
may result in quality or service shortfals; and

(2) Unbalanced distribution of uncompensated over-
time among skill levelsand its use in key technical positions.

37.115-3 Solicitation provision.

The contracting officer shall insert the provision at
52.237-10, Identification of Uncompensated Overtime, in
all solicitations valued above the simplified acquisition
threshold, for professional or technical services to be
acquired on the basis of the number of hoursto be provided.

Subpart 37.2—Advisory and Assistance
Services

37.200 Scope of subpart.

This subpart prescribes policies and procedures for acquir-
ing advisory and assistance services by contract. The subpart
appliesto contracts, whether made with individuals or organi-
zations, that involve either personal or nonpersonal services.

37.201 Déefinitions.

“Advisory and assistance services’ means those services
provided under contract by nongovernmental sourcesto sup-
port or improve: organizational policy development;
decision-making; management and administration; program
and/or project management and administration; or R&D activ-
ities. It can also mean the furnishing of professional advice or
assistance rendered to improve the effectiveness of Federa
management processes or procedures (including those of an
engineering and technical nature). In rendering the foregoing
services, outputs may take the form of information, advice,
opinions, aternatives, analyses, evaluations, recommenda-
tions, training and the day-to-day aid of support personnel
needed for the successful performance of ongoing Federal
operations. All advisory and assistance services areto be clas-
sified in one of the following definitional subdivisions:

(8 Management and professional support services, i.e,
contractual servicesthat provide assistance, advice or training
for the efficient and effective management and operation of
organizations, activities (including management and support
services for R& D activities), or systems. These services are
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normally closely related to the basic responsibilities and
mission of the agency originating the requirement for the
acquisition of services by contract. Included are efforts that
support or contribute to improved organization of program
management, |ogistics management, project monitoring and
reporting, data collection, budgeting, accounting, perfor-
mance auditing, and administrative/technical support for
conferences and training programs;

(b) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/
evaluations in support of policy development, decision-
making, management, or administration. Included are
studies in support of R&D activities. Also included are
acquisitions of models, methodol ogies, and related software
supporting studies, analyses or evaluations; or

(c) Engineering and technical services, i.e., contractual
services used to support the program office during the
acquisition cycle by providing such services as systems
engineering and technical direction (see 9.505-1(b)) to
ensure the effective operation and maintenance of aweapon
system or major system as defined in OMB Circular No. A-
109 or to provide direct support of a weapon system that is
essential to research, development, production, operation or
maintenance of the system.

“Covered personnel,” as used in this subpart, means—

(8 Anofficer or an individua who is appointed in the civil
service by one of thefollowing acting in an officia capacity—

(1) The President;

(2) A Member of Congress;

(3) A member of the uniformed services;

(4) Anindividual who isan employee under 5U.S.C.
2105;

(5) The head of a Government-controlled corpora-
tion; or

(6) An adjutant general appointed by the Secretary
concerned under 32 U.S.C. 709(c).

(b) A member of the Armed Services of the United
States.

(c) A person assigned to a Federal agency who has been
transferred to another position in the competitive service in
another agency.

37.202 Exclusions.

The following activities and programs are excluded or
exempted from the definition of advisory or assistance
services:

(a) Routine information technology services unless they
are an integral part of a contract for the acquisition of advi-
sory and assistance services.

(b) Architectural and engineering services as defined in
the Brooks Architect-Engineers Act (Section 901 of the
Federal Property and Administrative Services Act of 1949,
40 U.S.C. 541).
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(c) Research on theoretical mathematics and basic
research involving medical, biological, physical, socia,
psychological, or other phenomena.

37.203 Poalicy.

() Theacquisition of advisory and assistance servicesis
alegitimate way to improve Government services and oper-
ations. Accordingly, advisory and assistance services may
be used at all organizational levelsto help managers achieve
maximum effectiveness or economy in their operations.

(b) Subject to 37.205, agencies may contract for advi-
sory and assistance services, when essential to the agency's
mission, to—

(1) Obtain outside points of view to avoid too limited
judgment on critical issues,

(2) Obtain advice regarding developments in indus-
try, university, or foundation research;

(3) Obtain the opinions, special knowledge, or skills
of noted experts;

(4) Enhance the understanding of, and develop alter-
native solutions to, complex issues,

(5) Support and improve the operation of organiza-
tions; or

(6) Ensurethe more efficient or effective operation of
managerial or hardware systems.

(c) Advisory and assistance services shall not be—

(1) Used in performing work of a policy, decision-
making, or managerial nature which is the direct
responsibility of agency officials;

(2) Used to bypass or undermine personnel ceilings,
pay limitations, or competitive employment procedures,

(3) Contracted for on a preferential basis to former
Government employees;

(4) Used under any circumstances specifically to aid
in influencing or enacting legislation; or

(5) Used to obtain professional or technical advice
which is readily available within the agency or another
Federal agency.

(d) Limitation on payment for advisory and assistance
services. Contractors may not be paid for services to con-
duct evaluations or analyses of any aspect of a proposa
submitted for an initial contract award unless—

(1) Neither covered personnel from the requesting
agency, nor from another agency, with adequate training and
capabilities to perform the required proposal evaluation, are
readily available and a written determination is made in
accordance with 37.204;

(2) The contractor is a Federally-Funded Research
and Development Center (FFRDC) as authorized in Section
23 of the Office of Federa Procurement Policy (OFPP) Act
as amended (41 U.S.C. 419) and the work placed under the
FFRDC' s contract meets the criteria of 35.017-3; or

(3) Such functions are otherwise authorized by law.
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(b) Successor in interest (transferee); and

(c) Government by which, among other things, the
transferor guarantees performance of the contract, the trans
feree assumes all obligations under the contract, and the
Government recognizes the transfer of the contract and
related assets.

42.1202 Responsibility for executing agreements.

The contracting officer responsible for processing and
executing novation and change-of-name agreements shall
be determined as follows:

(a) If any of the affected contracts held by the transferor
have been assigned to an administrative contracting officer
(ACO) (see 2.1 and 42.202), the responsible contracting
officer shall be—

(1) ThisACO; or

(2) The ACO responsible for the corporate office, if
affected contracts are in more than one plant or division of
the transferor.

(b) If none of the affected contracts held by the trans-
feror have been assigned to an ACO, the contracting officer
responsible for the largest unsettled (unbilled plus billed but
unpaid) dollar balance of contracts shall be the responsible
contracting officer.

(c) If severa transferors are involved, the responsible
contracting officer shall be—

(1) The ACO administering the largest unsettled dol -
lar balance; or

(2) The contracting officer (or ACO) designated by
the agency having the largest unsettled dollar balance, if
none of the affected contracts have been assigned to an ACO.

42.1203 Processing agr eements.

(a) If acontractor wishes the Government to recognize a
successor in interest to its contracts or a name change, the
contractor must submit a written request to the responsible
contracting officer (see 42.1202). If the contractor received
its contract under Subpart 8.7 under the Javits-Wagner-
O'Day Act, use the procedures at 8.716 instead.

(b) The responsible contracting officer shall—

(2) Identify and request that the contractor submit the
information necessary to evaluate the proposed agreement
for recognizing a successor in interest or a name change.
This information should include the items identified in
42.1204 (e) and (f) or 42.1205(a), as applicable;

(2) Notify each contract administration office and
contracting office affected by a proposed agreement for rec-
ognizing a successor in interest, and provide those offices
with alist of al affected contracts; and

(3) Request submission of any comments or objec-
tions to the proposed transfer within 30 days after
notification. Any submission should be accompanied by
supporting documentation.

(c) Upon receipt of the necessary information, the
responsible contracting officer shall determine whether or
not it isin the Government’s interest to recognize the pro-
posed successor in interest on the basis of—

(1) The comments received from the affected contract
administration offices and contracting offices;

(2) The proposed successor’'s responsibility under
Subpart 9.1, Responsible Prospective Contractors; and

(3) Any factor relating to the proposed successor’s
performance of contracts with the Government that the
Government determines would impair the proposed succes-
sor’s ability to perform the contract satisfactorily.

(d) The execution of a novation agreement does not pre-
clude the use of any other method available to the
contracting officer to resolve any other issues related to a
transfer of contractor assets, including the treatment of
costs.

(e) Any separate agreement between the transferor and
transferee regarding the assumption of liabilities (e.g., long-
term incentive compensation plans, cost accounting
standards noncompliances, environmental cleanup costs,
and final overhead costs) should be referenced specifically
in the novation agreement.

(f) Before novation and change-of-name agreements are
executed, the responsible contracting officer shall ensure that
Government counsel has reviewed them for legal sufficiency.

(g) Theresponsible contracting officer shall—

(1) Forward a signed copy of the executed novation
or change-of-name agreement to the transferor and to the
transferee; and

(2) Retain asigned copy in the casefile.

(h) Following distribution of the agreement, the respon-
sible contracting officer shall—

(1) Prepare a Standard Form 30, Amendment of
Solicitation/Modification of Contract, incorporating a sum-
mary of the agreement and attaching a complete list of
contracts affected;

(2) Retain the original Standard Form 30 with the
attached list in the casefile;

(3) Send asigned copy of the Standard Form 30, with
attached list to the transferor and to the transferee; and

(4) Send a copy of this Standard Form 30 with
attached list to each contract administration office or con-
tracting office involved, which shall be responsible for
further appropriate distribution.

42.1204 Applicability of novation agreements.

(a) 41 U.S.C. 15 prohibits transfer of Government con-
tracts from the contractor to athird party. The Government
may, when in its interest, recognize a third party as the suc-
cessor in interest to a Government contract when the third
party’ sinterest in the contract arises out of the transfer of —

(2) All the contractor’s assets; or

42-19



42.1204

FEDERALACQUISITION REGULATION

(2) The entire portion of the assets involved in per-
forming the contract. (See 14.404-2(l) for the effect of
novation agreements after bid opening but before award.)
Examples of such transactions include, but are not limited
to—

(i) Sale of these assets with a provision for assum-
ing liahilities;

(if) Transfer of these assetsincident to amerger or
corporate consolidation; and

(iii) Incorporation of a proprietorship or partner-
ship, or formation of a partnership.

(b) A novation agreement is unnecessary when thereisa
change in the ownership of a contractor asaresult of a stock
purchase, with no legal change in the contracting party, and
when that contracting party remainsin control of the assets
and is the party performing the contract. However, whether
there is a purchase of assets or a stock purchase, there may
be issues related to the change in ownership that appropri-
ately should be addressed in a formal agreement between
the contractor and the Government (see 42.1203(€)).

(c) When it isinthe Government’sinterest not to concur
in the transfer of a contract from one company to another
company, the original contractor remains under contractual
obligation to the Government, and the contract may be ter-
minated for reasons of default, should the original
contractor not perform.

(d) When considering whether to recognize athird party
as a successor in interest to Government contracts, the
responsible contracting officer shal identify and evaluate
any significant organizational conflicts of interest in accor-
dance with Subpart 9.5. If the responsible contracting
officer determines that a conflict of interest cannot be
resolved, but that it isin the best interest of the Government
to approve the novation request, a request for a waiver may
be submitted in accordance with the procedures at 9.503.

(e) When a contractor asks the Government to recognize
a successor in interest, the contractor shall submit to the
responsible contracting officer three signed copies of the
proposed novation agreement and one copy each, as applic-
able, of the following:

(1) The document describing the proposed transac-
tion, e.g., purchase/sale agreement or memorandum of
understanding.

(2) A list of al affected contracts between the trans-
feror and the Government, as of the date of sale or transfer
of assets, showing for each, as of that date, the—

(i) Contract number and type;

(if) Name and address of the contracting office;
(iii) Total dollar value, as amended; and

(iv) Approximate remaining unpaid balance.

(3) Evidence of the transferee’ s capability to perform.

(4) Any other relevant information requested by the
responsible contracting officer.
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(f) Except as provided in paragraph (g) of this section,
the contractor shall submit to the responsible contracting
officer one copy of each of the following documents, as
applicable, as the documents become available:

(1) An authenticated copy of the instrument effecting
the transfer of assets; e.g., bill of sale, certificate of merger,
contract, deed, agreement, or court decree.

(2) A certified copy of each resolution of the corporate
parties boards of directors authorizing the transfer of assets.

(3) A certified copy of the minutes of each corporate
party’ s stockholder meeting necessary to approve the trans-
fer of assets.

(4) An authenticated copy of the transferee’s certifi-
cate and articles of incorporation, if a corporation was
formed for the purpose of receiving the assets involved in
performing the Government contracts.

(5) The opinion of legal counsel for the transferor and
transferee stating that the transfer was properly effected
under applicable law and the effective date of transfer.

(6) Balance sheets of the transferor and transferee as
of the dates immediately before and after the transfer of
assets, audited by independent accountants.

(7) Evidence that any security clearance regquirements
have been met.

(8) The consent of sureties on al contracts listed
under paragraph (€)(2) of this section if bonds are required,
or a statement from the transferor that none are required.

(g) If the Government has acquired the documents dur-
ing its participation in the pre-merger or pre-acquisition
review process, or the Government’s interests are ade-
quately protected with an alternative formulation of the
information, the responsible contracting officer may modify
the list of documents to be submitted by the contractor.

(h) When recognizing a successor in interest to a
Government contract is consistent with the Government’s
interest, the responsible contracting officer shall execute a
novation agreement with the transferor and the transferee.
It shall ordinarily provide in part that—

(1) The transferee assumes al the transferor’s oblig-
ations under the contract;

(2) Thetransferor waivesall rights under the contract
against the Government;

(3) The transferor guarantees performance of the
contract by the transferee (a satisfactory performance bond
may be accepted instead of the guarantee); and

(4) Nothing in the agreement shall relieve the trans-
feror or transferee from compliance with any Federal law.

(i) The responsible contracting officer shall use the fol-
lowing format for agreements when the transferor and
transferee are corporations and all the transferor's assets are
transferred. Thisformat may be adapted to fit specific cases
and may be used as aguide in preparing similar agreements
for other situations.
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(4) Subcontracts are proposed on a cost-reimburse-
ment, time-and-materials, or labor-hour basis.

44.203 Consent limitations.

(a) The contracting officer’s consent to a subcontract or
approval of the contractor’s purchasing system does not
congtitute a determination of the acceptability of the sub-
contract terms or price, or of the allowability of costs, unless
the consent or approval specifies otherwise.

(b) Contracting officers shall not consent to—

(1) Cost-reimbursement subcontracts if the fee
exceeds the fee limitations of 16.301-3;

(2) Subcontracts providing for payment on a cost-
plus-a-percentage-of-cost basis;

(3) Subcontracts obligating the contracting officer to
deal directly with the subcontractor;

(4) Subcontracts that make the results of arbitration,
judicial determination, or voluntary settlement between the
prime contractor and subcontractor binding on the
Government; or

(5) Repetitive or unduly protracted use of cost-reim-
bursement, time-and-materials, or labor-hour subcontracts
(contracting officers should follow the principles of
16.103(c)).

(c) Contracting officers should not refuse consent to a
subcontract merely because it contains a clause giving the
subcontractor the right of indirect appeal to an agency board
of contract appeals if the subcontractor is affected by adis-
pute between the Government and the prime contractor.
Indirect appeal means assertion by the subcontractor of the
prime contractor’s right to appeal or the prosecution of an
appeal by the prime contractor on the subcontractor’s
behalf. The clause may a so provide that the prime contrac-
tor and subcontractor shal be equally bound by the
contracting officer's or board’s decision. The clause may
not attempt to obligate the contracting officer or the appeals
board to decide questions that do not arise between the
Government and the prime contractor or that are not cog-
nizable under the clause at 52.233-1, Disputes.

44.204 Contract clauses.

(8(1) The contracting officer shall insert the clause at
52.244-2, Subcontracts, in solicitations and contracts when
contemplating—

(i) A cost-reimbursement contract;

(i) A letter contract that exceeds the simplified
acquisition threshold;

(iii) A fixed-price contract that exceeds the simpli -
fied acquisition threshold under which unpriced contract
actions (including unpriced modifications or unpriced deliv-
ery orders) are anticipated;

(iv) A time-and-materials contract that exceeds the
simplified acquisition threshold; or

(v) A labor-hour contract that exceeds the simpli-
fied acquisition threshold.

(2) If acost-reimbursement contract is contemplated—

(i) For the Department of Defense, the Coast
Guard, and the National Aeronautics and Space
Administration, the contracting officer shall use the clause
with its Alternate I; or

(if) For civilian agencies other than the Coast
Guard and the National Aeronautics and Space
Administration, the contracting officer shall use the clause
with its Alternate |1.

(3) Use of this clause is not required in—

(i) Fixed-price architect-engineer contracts; or

(if) Contracts for mortuary services, refuse ser-
vices, or shipment and storage of persona property, when
an agency-prescribed clause on approval of subcontractors
facilitiesisrequired.

(b) The contracting officer may insert the clause at
52.244-4, Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services), in architect-
engineer contracts.

(c) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.244-5, Competition in
Subcontracting, in solicitations and contracts when the con-
tract amount is expected to exceed the simplified
acquisition threshold, unless—

(2) A firm-fixed-price contract, awarded on the basis
of adequate price competition or whose prices are set by law
or regulation, is contemplated; or

(2) A time-and-materias, labor-hour, or architect-
engineer contract is contemplated.

Subpart 44.3—Contractors Purchasing
Systems Reviews

44.301 Objective.

The objective of a contractor purchasing system review
(CPSR) is to evaluate the efficiency and effectiveness with
which the contractor spends Government funds and com-
plies with Government policy when subcontracting. The
review provides the administrative contracting officer
(ACO) a basis for granting, withholding, or withdrawing
approval of the contractor’s purchasing system.

44.302 Requirements.

(@) The ACO shall determine the need for a CPSR based
on, but not limited to, the past performance of the contrac-
tor, and the volume, complexity and dollar value of
subcontracts. If a contractor’s sales to the Government
(excluding competitively awarded firm-fixed-price and
competitively awarded fixed-price with economic price
adjustment contracts and sales of commercia items pur-
suant to Part 12) are expected to exceed $25 million during
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the next 12 months, perform a review to determine if a
CPSR is needed. Salesinclude those represented by prime
contracts, subcontracts under Government prime contracts,
and modifications. Generally, a CPSR is not performed for
a specific contract. The head of the agency responsible for
contract administration may raise or lower the $25 million
review level if it is considered to be in the Government’s
best interest.

(b) Once an initia determination has been made under
paragraph (@) of this section, at least every three years the
ACO shall determine whether a purchasing system review
is necessary. If necessary, the cognizant contract adminis-
tration office will conduct a purchasing system review.

44.303 Extent of review.

A CPSR requires an evaluation of the contractor’s pur -
chasing system. Unless segregation of subcontracts is
impracticable, this evaluation shall not include subcontracts
awarded by the contractor exclusively in support of
Government contracts that are competitively awarded firm-
fixed-price, competitively awarded fixed-price with
economic price adjustment, or awarded for commercial
items pursuant to Part 12. The considerations listed in
44.202-2 for consent evaluation of particular subcontracts
also shall be used to evaluate the contractor’s purchasing
system, including the contractor’s policies, procedures, and
performance under that system. Specia attention shall be
given to—

(@) The degree of price competition obtained;

(b) Pricing policies and techniques, including methods
of obtaining accurate, complete, and current cost or pricing
data and certification as required;

(c) Methods of evaluating subcontractor responsibility,
including the contractor's use of the List of Parties Excluded
from Federal Procurement and Nonprocurement Programs
(see 9.404) and, if the contractor has subcontracts with par-
ties on the list, the documentation, systems, and procedures
the contractor has established to protect the Government's
interests (see 9.405-2);

(d) Treatment accorded &ffiliates and other concerns
having close working arrangements with the contractor;

(e) Policies and procedures pertaining to small business
concerns, including small disadvantaged and women-
owned small business concerns;

(f) Planning, award, and postaward management of
major subcontract programs;

(g) Compliance with Cost Accounting Standards in
awarding subcontracts;

(h) Appropriateness of types of contracts used (see
16.103); and

(i) Management control systems, including internal audit
procedures, to administer progress payments to subcontractors.
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44.304 Surveillance.

(8 The ACO shall maintain a sufficient level of surveil-
lance to ensure that the contractor is effectively managing
its purchasing program.

(b) Surveillance shall be accomplished in accordance
with a plan developed by the ACO with the assistance of
subcontracting, audit, pricing, technical, or other specialists
as necessary. The plan should cover pertinent phases of a
contractor’s purchasing system (preaward, postaward, per-
formance, and contract completion) and pertinent
operations that affect the contractor’s purchasing and sub-
contracting. The plan should also provide for reviewing the
effectiveness of the contractor’s corrective actions taken as
a result of previous Government recommendations.
Duplicative reviews of the same areas by CPSR and other
surveillance monitors should be avoided.

44.305 Granting,
approval.

withholding, or withdrawing

44.305-1 Responsibilities.

The cognizant ACO is responsible for granting, with-
holding, or withdrawing approval of a contractor’'s
purchasing system. The ACO shall—

(a) Approve apurchasing system only after determining
that the contractor’'s purchasing policies and practices are
efficient and provide adequate protection of the
Government’ s interests; and

(b) Promptly notify the contractor in writing of the
granting, withholding, or withdrawal of approval.

44.305-2 Natification.
(@) The notification granting system approval shall
include—
(1) Identification of the plant or plants covered by the
approval;
(2) The effective date of approval; and
(3) A statement that system approval—

(i) Appliesto all Federal Government contracts at
that plant to the extent that cross-servicing arrangements exist;

(i) Waives the contractual requirement for
advance notification in fixed-price contracts, but not for
cost-reimbursement contracts;

(iii) Waives the contractua requirement for con-
sent to subcontracts in fixed-price contracts and for
specified subcontracts in cost-reimbursement contracts but
not for those subcontracts, if any, selected for specia sur-
veillance and identified in the contract Schedule; and

(iv) May be withdrawn at any time at the ACO’s
discretion.

(b) Inexceptional circumstances, consent to certain sub-
contracts or classes of subcontracts may be required even
though the contractor’'s purchasing system has been
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46.000 Scope of part.

This part prescribes policies and procedures to ensure that
supplies and services acquired under Government contract
conform to the contract’s quality and quantity requirements.
Included are inspection, acceptance, warranty, and other
measures associated with quality requirements.

Subpart 46.1—General

46.101 Definitions.

“Acceptance,” as used in this part, means the act of an
authorized representative of the Government by which the
Government, for itself or as agent of another, assumes own-
ership of existing identified supplies tendered or approves
specific services rendered as partial or complete perfor-
mance of the contract.

“Commercial item” (see 2.101).

“Conditional acceptance,” as used in this part, means
acceptance of supplies or services that do not conform to
contract quality requirements, or are otherwise incomplete,
that the contractor is required to correct or otherwise com-
plete by a specified date.

“Contract quality requirements,” means the technical
requirements in the contract relating to the quality of the
product or service and those contract clauses prescribing
inspection, and other quality controlsincumbent on the con-
tractor, to assure that the product or service conforms to the
contractual reguirements.

“Critical nonconformance” means a nonconformance
that is likely to result in hazardous or unsafe conditions for
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individuals using, maintaining, or depending upon the sup-
plies or services; or is likely to prevent performance of a
vital agency mission.

“Government contract quality assurance,” means the
various functions, including inspection, performed by the
Government to determine whether a contractor has ful-
filled the contract obligations pertaining to quality and
quantity.

“Inspection,” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Latent defect” means a defect which exists at the time
of acceptance but cannot be discovered by a reasonable
inspection.

“Major nonconformance” means a nonconformance,
other than critical, that is likely to result in failure of the
supplies or services, or to materially reduce the usability of
the supplies or services for their intended purpose.

“Minor nonconformance” means a nonconformance that
isnot likely to materially reduce the usability of the supplies
or servicesfor their intended purpose, or is adeparture from
established standards having little bearing on the effective
use or operation of the supplies or services.

“Off-the-shelf item,” means an item produced and placed
in stock by a contractor, or stocked by a distributor, before
receiving orders or contracts for its sale. The item may be
commercial or produced to military or Federal specifica
tions or description.

“Patent defect” means any defect which exists at thetime
of acceptance and is not a latent defect.

“Subcontractor” (see 44.101).

“Testing,” means that element of inspection that deter-
mines the properties or elements, including functiona
operation of supplies or their components, by the applica-
tion of established scientific principles and procedures.

46.102 Policy.

Agencies shall ensure that—

(a) Contracts include ingpection and other quality reguire-
ments, including warranty clauses when appropriate, that are
determined necessary to protect the Government’ s interest;

(b) Supplies or services tendered by contractors meet
contract requirements

(c) Government contract quality assurance is conducted
before acceptance (except as otherwise provided in this
part), by or under the direction of Government personnel;

(d) No contract precludes the Government from per-
forming inspection;

() Nonconforming supplies or services are rejected,
except as otherwise provided in 46.407,

(f) Contracts for commercial items shall rely on a con-
tractor's existing quality assurance system as a substitute for

46-2 (FAC97-14)

compliance with Government inspection and testing before
tender for acceptance unless customary market practices for
the commercial item being acquired permit in-process
inspection (Section 8002 of Public Law 103-355). Any in-
process inspection by the Government shall be conducted in
amanner consistent with commercial practice; and

(g) The quality assurance and acceptance services of other
agencies are used when this will be effective, economical, or
otherwise in the Government’ s interest (see Subpart 42.1).

46.103 Contracting office responsibilities.

Contracting offices are responsible for—

(a) Receiving from the activity responsible for technical
requirements any specifications for inspection, testing, and
other contract quality requirements essential to ensure the
integrity of the supplies or services (the activity responsible
for technical reguirements is responsible for prescribing
contract quality requirements, such asinspection and testing
requirements or, for service contracts, a quality assurance
surveillance plan);

(b) Including in solicitations and contracts the appropri-
ate requirements for the contractor’s control of quality for
the supplies or services to be acquired;

(c) Issuing any necessary instructions to the cognizant
contract administration office and acting on recommenda-
tions submitted by that office (see 42.301 and 46.104(f));

(d) When contract administration is retained (see
42.201), verifying that the contractor fulfills the contract
quality requirements; and

(e) Ensuring that nonconformances are identified, and
establishing the significance of a nonconformance when
considering the acceptability of supplies or services which
do not meet contract requirements.

46.104 Contract administration office responsibilities.

When a contract is assigned for administration to the
contract administration office cognizant of the contractor’s
plant, that office, unless specified otherwise, shall—

(a) Develop and apply efficient procedures for perform-
ing Government contract quality assurance actions under
the contract in accordance with the written direction of the
contracting office;

(b) Perform all actions necessary to verify whether the
supplies or services conform to contract quality requirements,

(c) Maintain, as part of the performance records of the
contract, suitable records reflecting—

(1) The nature of Government contract quality assur-
ance actions, including, when appropriate, the number of
observations made and the number and type of defects; and

(2) Decisions regarding the acceptability of the prod-
ucts, the processes, and the requirements, as well as action
to correct defects.



FAC 97-10 FEBRUARY 16, 1999

PART 46—QUALITYASSURANCE

46.405

(d) Performance at any other place would destroy or
require the replacement of costly special packing and pack-
aging;

(e) Government inspection during contract performance
isessential; or

(f) It is determined for other reasons to be in the
Government’ sinterest.

46.403 Government contract quality assurance at
destination.

() Government contract quality assurance that can be
performed at destination is normally limited to inspection of
the supplies or services. Inspection shall be performed at
destination under the following circumstances—

(1) Supplies are purchased off-the-shelf and require
no technical inspection;

(2) Necessary testing eguipment is located only at
destination;

(3) Perishable subsistence supplies purchased within
the United States, except that those supplies destined for
overseas shipment will normally be inspected for condition
and quantity at points of embarkation;

(4) Brand name products purchased for authorized
resale through commissaries or similar facilities (however,
supplies destined for direct overseas shipment may be
accepted by the contracting officer or an authorized repre-
sentative on the basis of atally sheet evidencing receipt of
shipment signed by the port transportation officer or other
designated official at the transshipment point);

(5) The products being purchased are processed under
direct control of the National Institutes of Health or the
Food and Drug Administration of the Department of Health
and Human Services,

(6) The contract is for services performed at destina-
tion; or

(7) It is determined for other reasons to be in the
Government’ s interest.

(b) Overseas inspection of supplies shipped from the
United States shall not be required except in unusua cir-
cumstances, and then only when the contracting officer
determines in advance that inspection can be performed or
makes necessary arrangements for its performance.

46.404 Government contract quality assurance for
acquisitionsat or below the ssimplified acquisition
threshold.

(8 In determining the type and extent of Government
contract quality assurance to be required for contracts at or
below the simplified acquisition threshold, the contracting
officer shall consider the criticality of application of the

supplies or services, the amount of possible losses, and the
likelihood of uncontested replacement of defective work
(see 46.202-2).

(b) When the conditions in 46.202-2(b) apply, the fol-
lowing policies shall govern:

(1) Unless a specid situation exists, the Government
shall inspect contracts at or below the simplified acquisition
threshold at destination and only for type and kind; quan-
tity; damage; operability (if readily determinable); and
preservation, packaging, packing, and marking, if applica-
ble.

(2) Special situations may require more detailed qual-
ity assurance and the use of a standard inspection or
higher-level contract quality requirement. These situations
include those listed in 46.402 and contracts for items having
critical applications.

(3) Detailed Government inspection may be limited to
those characteristics that are special or likely to cause harm
to personnel or property. When repetitive purchases of the
same item are made from the same manufacturer with ahis
tory of defect-free work, Government inspection may be
reduced to a periodic check of occasional purchases.

46.405 Subcontracts.

() Government contract quality assurance on subcon-
tracted supplies or services shall be performed only when
required in the Government’ s interest. The primary purpose
is to assist the contract administration office cognizant of
the prime contractor’s plant in determining the conformance
of subcontracted supplies or services with contract require-
ments or to satisfy one or more of the factorsincluded in (b)
of this section. It does not relieve the prime contractor of
any responsibilities under the contract. When appropriate,
the prime contractor shall be requested to arrange for timely
Government access to the subcontractor facility.

(b) The Government shall perform quality assurance at
the subcontract level when—

(1) Theitem isto be shipped from the subcontractor’s
plant to the using activity and inspection at source is
required;

(2) The conditions for quality assurance at source are
applicable (see 46.402);

(3) The contract specifies that certain quality assur-
ance functions, which can be performed only at the
subcontractor’s plant, are to be performed by the
Government; or

(4) It is otherwise required by the contract or deter-
mined to be in the Government’ s interest.

(c) Supplies or services for which certificates, records,
reports, or similar evidence of quality are available at the
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prime contractor’s plant shall not be inspected at the sub-
contractor’s plant, except occasionaly to verify this
evidence or when required under (b) of this section.

(d) All oral and written statements and contract termsand
conditions relating to Government quality assurance actions
at the subcontract level shall be worded so as not to—

(1) Affect the contractual relationship between the
prime contractor and the Government, or between the prime
contractor and the subcontractor;

(2) Establish a contractual relationship between the
Government and the subcontractor; or

(3) Congtitute a waiver of the Government’s right to
accept or regject the supplies or services.

46.406 Foreign governments.

Government contract quality assurance performed for
foreign governments or international agencies shal be
administered according to the foreign policy and security
objectives of the United States. Such support shall be fur-
nished only when consistent with or required by legislation,
executive orders, or agency policies concerning mutual
international programs.

46.407 Nonconforming suppliesor services.

(a) The contracting officer should reject supplies or ser-
vices not conforming in al respects to contract
requirements (see 46.102). In those instances where devia-
tion from this policy is found to be in the Government’s
interest, such supplies or services may be accepted only as
authorized in this section.

(b) The contracting officer ordinarily must give the con-
tractor an opportunity to correct or replace nonconforming
supplies or services when this can be accomplished within
the required delivery schedule. Unless the contract specifies
otherwise (as may be the case in some cost-reimbursement
contracts), correction or replacement must without addi-
tional cost to the Government. Subparagraph (€)(2) of the
clause at 52.246-2, Inspection of Supplies—Fixed-Price,
reserves to the Government the right to charge the contrac-
tor the cost of Government reinspection and retests because
of prior rejection.

(©)(1) In situations not covered by paragraph (b) of this
section, the contracting officer ordinarily must reject sup-
plies or services when the nonconformance is critical or
major or the supplies or services are otherwise incomplete.
However, there may be circumstances (e.g., reasons of
economy or urgency) when the contracting officer deter-
mines acceptance or conditiona acceptance of supplies or
servicesisin the best interest of the Government. The con-
tracting officer must make this determination based upon—
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(i) Advice of the technical activity that the item is
safe to use and will perform its intended purpose;

(i) Information regarding the nature and extent of
the nonconformance or otherwise incomplete supplies or
services,

(iii) A request from the contractor for acceptance
of the nonconforming or otherwise incomplete supplies or
services (if feasible);

(iv) A recommendation for acceptance, condi-
tional acceptance, or rejection, with supporting rationale;
and

(v) The contract adjustment considered appropri-
ate, including any adjustment offered by the contractor.

(2) The cognizant contract administration office, or other
Government activity directly involved, must furnish this |
data to the contracting officer in writing, except that in
urgent cases it may be furnished orally and later confirmed
in writing. Before making a decision to accept, the con-
tracting officer must obtain the concurrence of the activity |
responsible for the technical requirements of the contract
and, where health factors are involved, of the responsible
health officia of the agency concerned.

(d) If the nonconformance is minor, the cognizant con-
tract administration office may make the determination to
accept or reject, except where this authority is withheld by
the contracting office of the contracting activity. To assist
in making this determination, the contract administration
office may establish a joint contractor-contract administra-
tive office review group. Acceptance of supplies and
services with critical or magjor nonconformances is outside
the scope of the review group.

(e) The contracting officer must discourage the repeated |
tender of nonconforming supplies or services, including
those with only minor nonconformances, by appropriate
action, such as rejection and documenting the contractor’s
performance record.

(f) When supplies or services are accepted with critical
or major nonconformances as authorized in paragraph (c) of
this section, the contracting officer must modify the contract
to provide for an equitable price reduction or other consid-
eration. In the case of conditional acceptance, amounts
withheld from payments generally should be at least suffi-
cient to cover the estimated cost and related profit to correct
deficiencies and complete unfinished work. The contract-
ing officer must document in the contract file the basis for
the amounts withheld. For services, the contracting officer
can consider identifying the value of the individual work
requirements or tasks (subdivisions) that may be subject to
price or feereduction. Thisvalue may be used to determine
an equitable adjustment for nonconforming services.
However, when supplies or services involving minor non-
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conformances are accepted, the contract need not be modi-
fied unless it appears that the savings to the contractor in
fabricating the nonconforming supplies or performing the
nonconforming services will exceed the cost to the
Government of processing the modification.

(g) Notices of regection must include the reasons for
rejection and be furnished promptly to the contractor.
Promptness in giving this notice is essential because, if
timely nature of rejection is not furnished, acceptance may
in certain cases be implied as a matter of law. The notice
| must be in writing if—

(1) The supplies or services have been rejected at a
place other than the contractor’s plant;

(2) The contractor persistsin offering nonconforming
supplies or services for acceptance; or

(3) Delivery or performance was late without excus-
able cause.

46.408 Single-agency assignments of Gover nment
contract quality assurance.

(@) Government-wide responsibility for quality assur-
ance support for acquisitions of certain commodities is
assigned as follows:

(1) For drugs, biologics, and other medical supplies—
the Food and Drug Administration;

(2) For food, except seafood—the Department of
Agriculture.

(3) For seafood—the National Marine Fisheries
Service of the Department of Commerce.

[The next pageis 46-9.]
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48.000 Scope of part.

This part prescribes policies and procedures for using
and administering value engineering techniques in
contracts.

48.001 Definitions.

“Acquisition savings,” as used in this part, means sav-
ings resulting from the application of a value engineering
change proposal (VECP) to contracts awarded by the same
contracting office or its successor for essentially the same
unit. Acquisition savingsinclude—

(a) Instant contract savings, which are the net cost
reductions on the contract under which the VECP is sub-
mitted and accepted, and which are equal to the instant unit
cost reduction multiplied by the number of instant contract
units affected by the VECP, less the contractor's allowable
development and implementation costs;

(b) Concurrent contract savings, which are net reduc-
tionsin the prices of other contracts that are definitized and
ongoing at the time the VECP is accepted; and

(c) Future contract savings, which are the product of
the future unit cost reduction multiplied by the number of
future contract units in the sharing base. On an instant con-
tract, future contract savingsinclude savings on increasesin
quantities after VECP acceptance that are due to contract
modifications, exercise of options, additional orders, and
funding of subsequent year requirements on a multiyear
contract.

“Collateral costs,” as used in this part, means agency
costs of operation, maintenance, logistic support, or
Government-furnished property.

“Collateral savings,” as used in this part, means those
measurable net reductions resulting from a VECP in the
agency's overall projected collateral costs, exclusive of
acquisition savings, whether or not the acquisition cost
changes.

“Contracting office,” as used in this part, includes any
contracting office that the acquisition is transferred to, such
as another branch of the agency or another agency's office
that is performing a joint acquisition action.

“Contractor's development and implementation costs,”
as used in this part, means those costs the contractor incurs
on a VECP specificaly in developing, testing, preparing,
and submitting the VECP, as well as those costs the con-
tractor incurs to make the contractual changes required by
Government acceptance of aVECP.

“Future unit cost reduction,” as used in this part, means
the instant unit cost reduction adjusted as the contracting
officer considers necessary for projected learning or
changes in quantity during the sharing period. It is calcu-
lated at the time the VECP is accepted and applies either—

(@) Throughout the sharing period, unless the con-
tracting officer decides that recalculation is necessary
because conditions are significantly different from those
previously anticipated, or

(b) To the calculation of alump-sum payment, which
cannot later be revised.

“Government costs,” as used in this part, means those
agency costs that result directly from developing and imple-
menting the VECP, such as any net increases in the cost of
testing, operations, maintenance, and logistics support. The
term does not include the normal administrative costs of
processing the VECPor any increase in instant contract cost
or price resulting from negative instant contract savings.

“Instant contract,” as used in this part, means the contract
under which the VECP is submitted. It does not include
increases in quantities after acceptance of the VECPthat are
due to contract modifications, exercise of options, or addi-
tional orders. If the contract is a multiyear contract, the
term does not include quantities funded after VECP accep-
tance. In a fixed-price contract with prospective price
redetermination, the term refersto the period for which firm
prices have been established.

“Instant unit cost reduction” means the amount of the
decrease in unit cost of performance (without deducting any
contractor's development or implementation costs) resulting
from using the VECP on the instant contract. In service
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contracts, the instant unit cost reduction is normally equal to
the number of hours per line-item task saved by using the
VECP on the instant contract, multiplied by the appropriate
contract labor rate.

“Negativeinstant contract savings’ meanstheincreasein
the instant contract cost or price when the acceptance of a
VECP results in an excess of the contractor's allowable
development and implementation costs over the product of
the instant unit cost reduction multiplied by the number of
instant contract units affected.

“Net acquisition savings’ means total acquisition sav-
ings, including instant, concurrent, and future contract
savings, less Government costs.

“Sharing base,” as used in this part, means the number of
affected end items on contracts of the contracting office
accepting the VECP.

“Sharing period,” as used in this part, means the period
beginning with acceptance of the first unit incorporating the
VECPand ending at a calendar date or event determined by
the contracting officer for each VECP.

“Unit,” as used in this part, means the item or task to
which the contracting officer and the contractor agree the
VECP applies.

“Vaue engineering,” as used in this part, means an
analysis of the functions of a program, project, system,
product, item of equipment, building, facility, service, or
supply of an executive agency, performed by qualified
agency or contractor personnel, directed at improving per-
formance, reliability, quality, safety, and life-cycle costs
(Section 36 of the Office of Federal Procurement Policy
Act, 41 U.S.C. 401, et seq.).

“Value engineering change proposal (VECP)” means a
proposal that—

(8) Requiresachangeto theinstant contract to imple-
ment; and
(b) Results in reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics; provided, that it does not involve a change—
(1) Indeliverable end item quantities only;
(2) In research and development (R&D) items or
R& D test quantities that are due solely to results of previous
testing under the instant contract; or
(3) To the contract type only.

“Vaue engineering proposal,” as used in this part,
means, in connection with an A-E contract, a change pro-
posal developed by employees of the Federal Government
or contractor value engineering personnel under contract to
an agency to provide value engineering services for the con-
tract or program.

48-2

Subpart 48.1—Policies and Procedures

48.101 General.

(a) Vaue engineering is the formal technique by which
contractors may (1) voluntarily suggest methods for per-
forming more economically and share in any resulting
savings or (2) be required to establish a program to identify
and submit to the Government methods for performing
more economically. Value engineering attempts to
eliminate, without impairing essential functions or charac-
teristics, anything that increases acquisition, operation, or
support costs.

(b) There are two value engineering approaches:

(1) The first is an incentive approach in which con-
tractor participation is voluntary and the contractor uses its
own resources to develop and submit any value engineering
change proposals (VECP's). The contract providesfor shar-
ing of savings and for payment of the contractor's allowable
development and implementation costs only if a VECP is
accepted. This voluntary approach should not in itself
increase costs to the Government.

(2) The second approach is a mandatory program in
which the Government requires and pays for a specific
value engineering program effort. The contractor must per-
form value engineering of the scope and level of effort
required by the Government's program plan and included as
a separately priced item of work in the contract Schedule.
No value engineering sharing is permitted in architect engi-
neer contracts. All other contracts with a program clause
share in savings on accepted VECP's, but at a lower per-
centage rate than under the voluntary approach. The
objective of this value engineering program requirement is
to ensure that the contractor's value engineering effort is
applied to areas of the contract that offer opportunities for
considerable savings consistent with the functional require-
ments of the end item of the contract.

48.102 Policies.

(a) As required by Section 36 of the Office of Federa
Procurement Policy Act (41 U.S.C. 401, et seq.), agencies
shall establish and maintain cost-effective value engineer-
ing procedures and processes. Agencies shall provide
contractors a substantial financial incentive to develop and
submit VECP's. Contracting activities will include value
engineering provisionsin appropriate supply, service, archi-
tect-engineer and construction contracts as prescribed by
48.201 and 48.202 except where exemptions are granted on
a case-by-case basis, or for specific classes of contracts, by
the agency head.

(b) Agencies shall—
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(1) Establish guidelines for processing VECP's,

(2) Process VECP's objectively and expeditioudly,
and

(3) Provide contractors a fair share of the savings on
accepted VECP's.

(c) Agencies shall consider requiring incorporation of
value engineering clauses in appropriate subcontracts.

(d)(1) Agencies other than the Department of Defense
shall use the value engineering program requirement clause
(52.248-1, Alternates | or I1) ininitial production contracts
for major system programs (see definition of major system
in 34.001) and for contracts for major systems research and
development except where the contracting officer deter-
mines and documents the file to reflect that such use is not
appropriate.

(2) In Department of Defense contracts, the VE pro-
gram requirement clause (52.248-1, Alternates | or 1), shall
be placed in initial production solicitations and contracts
(first and second production buys) for major system acqui-
sition programs as defined in DoD Directive 5000.1, except
as specified in subdivisions (d)(2)(i) and (ii) of this section.
A program requirement clause may be included in initial
production contracts for less than major systems acquisition
programs if there is apotential for savings. The contracting
officer is not required to include a program requirement
clauseininitial production contracts—

(i) Where, in the judgment of the contracting offi-
cer, the prime contractor has demonstrated an effective VE
program during either earlier program phases, or during
other recent comparable production contracts.

(i) Which are awarded on the basis of competi-
tion.

(e) Vaue engineering incentive payments do not consti -
tute profit or fee within the limitations imposed by
10 U.S.C. 2306(d) and 41 U.S.C. 254(b) (see 15.404-
4(0)(A)()).

(f) Generally, profit or fee on the instant contract should
not be adjusted downward as a result of acceptance of a
VECP. Profit or fee shall be excluded when calculating
instant or future contract savings.

(g) The contracting officer determines the sharing peri-
ods and sharing rates on a case-by-case basis using the
guidelinesin 48.104-1 and 48.104-2, respectively. In estab-
lishing a sharing period and sharing rate, the contracting
officer must consider the following, as appropriate, and
must insert supporting rationale in the contract file:

(1) Extent of the change.

(2) Complexity of the change.

(3 Development risk (e.g., contractor’s financial
risk).

(4) Development cost.

(5) Performance and/or reliability impact.

(6) Production period remaining at the time of VECP
acceptance.
(7) Number of units affected.
(h) Contracts for architect-engineer services must require
a mandatory value engineering program to reduce total
ownership cost in accordance with 48.101(b)(2). However,
there must be no sharing of value engineering savings in
contracts for architect-engineer services.
(i) Agencies shall establish procedures for funding and
payment of the contractor's share of collateral savings and
future contract savings.

48.103 Processing value engineering change proposals.

(a) Instructions to the contractor for preparing a VECP
and submitting it to the Government are included in para-
graphs (c) and (d) of the value engineering clauses
prescribed in Subpart 48.2. Upon receiving a VECP, the
contracting officer or other designated official shall
promptly process and objectively evaluate the VECP in
accordance with agency procedures and shall document the
contract file with the rationale for accepting or rejecting the
VECP.

(b) The contracting officer is responsible for accepting
or rejecting the VECPwithin 45 days from its receipt by the
Government. If the Government will need more time to
evaluate the VECP, the contracting officer shall notify the
contractor promptly in writing, giving the reasons and the
anticipated decision date. The contractor may withdraw, in
whole or in part, any VECP not accepted by the
Government within the period specified in the VECP. Any
VECP may be approved, in whole or in part, by a contract
modification incorporating the VECP. Until the effective
date of the contract modification, the contractor shall per-
form in accordance with the existing contract. If the
Government accepts the VECP, but properly rejects units
subsequently delivered or does not receive units on which a
savings share was paid, the contractor shall reimburse the
Government for the proportionate share of these payments.
If the VECP is not accepted, the contracting officer shall
provide the contractor with prompt written notification,
explaining the reasons for rejection.

(c) Thefollowing Government decisions are not subject
to the Disputes clause or otherwise subject to litigation
under the Contract Disputes Act of 1978 (41 U.S.C.
601-613):

(1) The decision to accept or reject a VECP.

(2) The determination of collateral costs or collateral
savings.

(3) The decision as to which of the sharing rates
applies when Alternate 11 of the clause at 52.248-1, Value
Engineering, is used.
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48.104 Sharing arrangements.

48.104-1 Determining sharing period.

(a) Contracting officers must determine discrete sharing
periods for each VECP. If more than one VECPisincorpo-
rated into a contract, the sharing period for each VECPneed
not be identical.

(b) The sharing period begins with acceptance of the
first unit incorporating the VECP. Except as provided in
paragraph (c) of this subsection, the end of the sharing
period is a specific calendar date that is the later of—

(1) 36 to 60 consecutive months (set at the discretion
of the contracting officer for each VECP) after the first unit
affected by the VECP is accepted; or

(2) The last scheduled delivery date of an item
affected by the VECP under the instant contract delivery
schedule in effect at the time the VECP is accepted.

(c) For engineering-development contracts and contracts
containing low-rate-initial-production or early production
units, the end of the sharing period is based not on a calen-
dar date, but on acceptance of a specified quantity of future
contract units. This quantity is the number of units affected
by the VECP that are scheduled to be delivered over a
period of between 36 and 60 consecutive months (set at the
discretion of the contracting officer for each VECP) that
spans the highest planned production, based on planning
and programming or production documentation at the time
the VECP is accepted. The specified quantity begins with
the first future contract unit affected by the VECP and con-
tinues over consecutive deliveries until the sharing period
ends at acceptance of the last of the specified quantity of
units.

(d) For contracts (other than those in paragraph (c) of
this subsection) for items requiring a prolonged production
schedule (e.g., ship construction, major system acquisition),
the end of the sharing period is determined according to
paragraph (b) of this subsection. Agencies may prescribe
sharing of future contract savings on all future contract units
to be delivered under contracts awarded within the sharing
period for essentially the same item, even if the scheduled
delivery date is outside the sharing period.

48.104-2 Sharing acquisition savings.

(a) Supply or service contracts. (1) The sharing base for
acquisition savings is the number of affected end items on
contracts of the contracting office accepting the VECP. The
sharing rates (Government/contractor) for net acquisition
savings for supplies and services are based on the type of
contract, the value engineering clause or aternate used, and
the type of savings, as follows:
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GOVERNMENT/CONTRACTOR SHARES OF NET
ACQUISITION SAVINGS
(Figuresin Percent)

SHARING ARRANGEMENT

PROGRAM

INCENTIVE REQUIREMENT

ConTRACT TyPE (VOLUNTARY) (MANDATORY)

Con-
Con- current

current and
Instant and Instant | future
contract | future | contract | contract

rate rate rate rate
Fixed-price (indudesfixed- |, ooy | vgygy | 75125 | *75/25

price-award-fee; excludes
other fixed-price incentive
contracts)

Incentive (fixed-price or cost)

(other than award fee) ) *50/50 ") 75125
Cost-reimbursement (includes
cost-plus-award-fee; excludes | ***75/25|***75/25| 85/15 | 85/15

other cost-type incentive con-

tracts)

* The Contracting Officer may increase the Contractor’s sharing rate to as high as
75 percent for each VECP.

** Same sharing arrangement as the contract’s profit or fee adjustment formula.
*** The Contracting Officer may increase the Contractor 's sharing rate to as high
as 50 percent for each VECP.

(2) Acquisition savings may be realized on the
instant contract, concurrent contracts, and future contracts.
The contractor is entitled to a percentage share (see para-
graph (a)(1)) of any net acquisition savings. Net acquisition
savings result when the total of acquisition savings becomes
greater than the total of Government costs and any negative
instant contract savings. This may occur on the instant cor+
tract or it may not occur until reductions have been
negotiated on concurrent contracts or until future contract
savings are calculated, either through lump-sum payment or
as each future contract is awarded.

(i) When the instant contract is not an incentive
contract, the contractor's share of net acquisition savingsis
calculated and paid each time such savings are realized.
This may occur once, several times, or, in rare cases, not at
all.

(if) When the instant contract is an incentive con-
tract, the contractor sharesin instant contract savings through
the contract's incentive structure. In calculating acquisition
savings under incentive contracts, the contracting officer
shall add any negative instant contract savings to the target
cost or to the target price and ceiling price and then offset
these negative instant contract savings and any Government
costs against concurrent and future contract savings.
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(3) The contractor sharesin the savings on all affected
units scheduled for delivery during the sharing period. The
contractor is responsible for maintaining, for 3 years after
final payment on the contract under which the VECP was
accepted, records adequate to identify the first delivered
unit incorporating the applicable VECP.

(4) Contractor shares of savings are paid through the
contract under which the VECPwas accepted. On incentive
contracts, the contractor's share of concurrent and future
contract savings and of collateral savings shall be paid as a
separate firm-fixed-price contract line item on the instant
contract.

(5) Within 3 months after concurrent contracts have
been modified to reflect price reductions attributable to use
of the VECP, the contracting officer shall modify the instant
contract to provide the contractor's share of savings.

(6) The contractor's share of future contract savings
may be paid as subsequent contracts are awarded or in a
lump-sum payment at the time the VECP is accepted. The
lump-sum method may be used only if the contracting offi-
cer has established that this is the best way to proceed and
the contractor agrees. The contracting officer ordinarily
shall make calculations as future contracts are awarded and,
within 3 months after award, modify the instant contract to
provide the contractor's share of the savings. For future
contract savings calculated under the optional lump-sum
method, the sharing base is an estimate of the number of
items that the contracting officer will purchase for delivery
during the sharing period. In deciding whether or not to use
the more convenient lump-sum method for an individua
VECP, the contracting officer shall consider—

(i) The accuracy with which the number of items
to be delivered during the sharing period can be estimated
and the probability of actual production of the projected
quantity;

(i) The availahility of funds for a lump-sum pay-
ment; and

(iif) The administrative expense of amending the
instant contract as future contracts are awarded.

(b) Construction contracts. Sharing on construction
contracts applies only to savings on the instant contract and
to collateral savings. The Government's share of savingsis
determined by subtracting Government costs from instant
contract savings and multiplying the result by (1) 45 percent
for fixed-price contracts or (2) 75 percent for cost-reim-
bursement contracts. Value engineering sharing does not
apply to incentive construction contracts.

48.104-3 Sharing collateral savings.

(@) The Government shares collateral savings with the
contractor, unless the head of the contracting activity has
determined that the cost of calculating and tracking collat-

eral savings will exceed the benefits to be derived (see
48.201(€)).

(b) The contractor's share of collateral savings may
range from 20 to 100 percent of the estimated savings to be
realized during atypical year of use but must not exceed the
greater of —

(1) The contract’ s firm-fixed-price, target price, target
cost, or estimated cost, at the time the VECP is accepted; or
(2) $100,000.

(c) The contracting officer must determine the sharing
rate for each VECP.

(d) In determining collateral savings, the contracting
officer must consider any degradation of performance, ser-
vicelife, or capability.

48.104-4 Sharing alternative—no-cost settlement
method.

In selecting an appropriate mechanism for incorporating
aVECPinto a contract, the contracting officer shall analyze
the different approaches available to determine which one
would be in the Government’s best interest. Contracting
officers should balance the administrative costs of negotiat-
ing a settlement against the anticipated savings. A no-cost
settlement may be used if, in the contracting officer’s judg-
ment, reliance on other VECP approaches likely would not
be more cost-effective, and the no-cost settlement would
provide adequate consideration to the Government. Under
this method of settlement, the contractor would keep all of
the savings on the instant contract, and all savings on its
concurrent contracts only. The Government would keep all
savings resulting from concurrent contracts placed with
other sources, savings from all future contracts, and al col-
lateral savings. Use of this method must be by mutual
agreement of both parties for individual VECPs.

48.105 Relationship to other incentives.

Contractors should be offered the fullest possible range
of motivation, yet the benefits of an accepted VECP should
not be rewarded both as value engineering shares and under
performance, design-to-cost, or similar incentives of the
contract. To that end, when performance, design-to-cost, or
similar targets are set and incentivized, the targets of such
incentives affected by the VECP are not to be adjusted
because of the acceptance of the VECP. Only those benefits
of an accepted VECPNot rewardable under other incentives
are rewarded under a value engineering clause.

Subpart 48.2—Contract Clauses
48.201 Clausesfor supply or service contracts.
(a) General. The contracting officer shall insert avalue

engineering clause in solicitations and contracts when the
contract amount is expected to be $100,000 or more, except
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as specified in subparagraphs (a)(1) through (5) and in para-
graph (f) below. A value engineering clause may be
included in contracts of lesser value if the contracting offi-
cer sees a potential for significant savings. Unless the chief
of the contracting office authorizes its inclusion, the con-
tracting officer shall not include a value engineering clause
in solicitations and contracts—

(2) For research and development other than full-scale
development;

(2) For engineering services from not-for-profit or
nonprofit organizations;

(3) For personal services (see Subpart 37.1);

(4) Providing for product or component improvement,
unless the value engineering incentive application is
restricted to areas not covered by provisions for product or
component improvement;

(5) For commercia products (see Part 11) that do not
involve packaging specifications or other special require-
ments or specifications; or

(6) When the agency head has exempted the contract
(or a class of contracts) from the requirements of this
Part 48.

(b) Value engineering incentive. To provide a value
engineering incentive, the contracting officer shall insert the
clause at 52.248-1, Value Engineering, in solicitations and
contracts except as provided in paragraph (a) of this section
(but see subparagraph (e)(1) below).

(c) Value engineering program requirement. (1) If a
mandatory value engineering effort is appropriate (i.e., if
the contracting officer considers that substantial savings to
the Government may result from a sustained value engi-
neering effort of a specified level), the contracting officer
shall use the clause with its Alternate | (but see subpara-
graph (e)(2) below).

(2) The value engineering program requirement may
be specified by the Government in the solicitation or, in the
case of negotiated contracting, proposed by the contractor
as part of its offer and included as a subject for negotiation.
The program requirement shall be shown as a separately
priced line item in the contract Schedule.

(d) Value engineering incentive and program require -
ment. (1) If both a value engineering incentive and a
mandatory program requirement are appropriate, the con-
tracting officer shall use the clause with its Alternate I (but
see subparagraph (€)(3) below).

(2) The contract shall restrict the value engineering
program requirement to well-defined areas of performance
designated by line item in the contract Schedule. Alternate
Il applies avalue engineering program to the specified areas
and a value engineering incentive to the remaining areas of
the contract.
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(e) Collateral savings computation not cost-effective. |If
the head of the contracting activity determinesfor a contract
or class of contracts that the cost of computing and tracking
collateral savings will exceed the benefits to be derived, the
contracting officer shall use the clause with its—

(1) Alternate 111 if a value engineering incentive is
involved;

(2) Alternate 111 and Alternate | if avalue engineering
program requirement is involved; or

(3) Alternate Il and Alternate I if both an incentive
and a program requirement are involved.

(f) Architect-engineer contracts. The contracting offi-
cer shall insert the clause at 52.248-2, Value Engineering
Architect-Engineer, in solicitations and contracts when-
ever the Government requires and pays for a specific
value engineering effort in architect-engineer contracts.
The clause at 52.248-1, Value Engineering, shall not be
used in solicitations and contracts for architect-engineer
services.

(9) Engineering-development solicitations and con -
tracts. For engineering-development solicitations and
contracts, and solicitations and contracts containing low-
rate-initial-production or early production units, the
contracting officer must modify the clause at 52.248-1,
Value Engineering, by—

(1) Revising paragraph (i)(3)(i) of the clause by sub-
stituting “a number equal to the quantity required to be
delivered over a period of between 36 and 60 consecutive
months (set at the discretion of the Contracting Officer for
each VECP) that spans the highest planned production,
based on planning and programming or production docu-
mentation at the time the VECP is accepted;” for “the
number of future contract units scheduled for delivery dur-
ing the sharing period;” and

(2) Revising the first sentence under paragraph (3) of
the definition of “acquisition savings’ by substituting “a
number equal to the quantity to be delivered over a period
of between 36 and 60 consecutive months (set at the discre-
tion of the Contracting Officer for each VECP) that spans
the highest planned production, based on planning and pro-
gramming or production documentation at the time the
VECPIs accepted.” for “the number of future contract units
in the sharing base.”

(h) Extended production period solicitations and con -
tracts. In solicitations and contracts for items requiring an
extended period for production (e.g., ship construction,
major system acquisition), if agency procedures prescribe
sharing of future contract savingson all unitsto be delivered
under contracts awarded during the sharing period (see
48.104-1(c)), the contracting officer must modify the clause
at 52.248-1, Vaue Engineering, by revising paragraph
(1)(3)(i) of the clause and the first sentence under paragraph
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(3) of the definition of “acquisition savings’ by substituting
“under contracts awarded during the sharing period” for
“during the sharing period.”

48.202 Clausefor construction contracts.

The contracting officer shall insert the clause at
52.248-3, Vaue Engineering—Construction, in construc-
tion solicitations and contracts when the contract amount
is estimated to be $100,000 or more, unless an incentive

contract is contemplated. The contracting officer may
include the clause in contracts of lesser value if the con-
tracting officer sees a potential for significant savings.
The contracting officer shal not include the clause in
incentive-type construction contracts. If the head of the
contracting activity determines that the cost of computing
and tracking collateral savings for a contract will exceed
the benefits to be derived, the contracting officer shall use
the clause with its Alternate |.

(FACO7-14) 48-7
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completion of the work, except to the extent that they are
excusable under the contract.

(3) If the contract proceeds have been assigned to a
financing institution, the surety may not be paid from
unpaid earnings, unless the assignee consents to the pay-
ment in writing.

(4) The surety shall not be paid any amount in excess
of its total expenditures necessarily made in completing the
work and discharging its liabilities under the payment bond
of the defaulting contractor. Furthermore, payments to the
surety to reimburse it for discharging its liabilities under the
payment bond of the defaulting contractor shall be only on
authority of—

(i) Mutual agreement between the Government,
the defaulting contractor, and the surety;

(if) Determination of the Comptroller General as
to payee and amount; or

(iii) Order of acourt of competent jurisdiction.

49.405 Completion by another contractor.

If the surety does not arrange for completion of the con-
tract, the contracting officer normally will arrange for
completion of the work by awarding a new contract based
on the same plans and specifications. The new contract
may be the result of sealed bidding or any other appropriate
contracting method or procedure. The contracting officer
shall exercise reasonable diligence to obtain the lowest
price available for completion.

49.406 Liquidation of liability.

The contract providesthat the contractor and the surety are
liable to the Government for resultant damages. The con-
tracting officer shall use al retained percentages of progress
payments previously made to the contractor and any progress
payments due for work completed before the termination to
liquidate the contractor's and the surety’s liability to the
Government. If the retained and unpaid amounts are insuffi-
cient, the contracting officer shall take stepsto recover the
additional sum from the contractor and the surety.

Subpart 49.5—Contract Termination Clauses

49.501 General.

This subpart prescribes the principal contract termination
clauses. This subpart does not apply to contracts that use the
clause at 52.213-4, Terms and Conditions—Simplified
Acquisitions (Other Than Commercial Items). For contracts
for the acquisition of commercial items, this part provides
administrative guidance which may be followed when it is
consistent with the requirements and procedures in the clause
at 52.212-4, Contract Terms and Conditions - Commercial
Items. In appropriate cases, agencies may authorize the use
of special purpose clauses, if consistent with this chapter.

49502 Termination for convenience of the Gover nment.

(a) Fixed-price contracts of $100,000 or less (short
form)—(1) General use. The contracting officer shall
insert the clause at 52.249-1, Termination for Convenience
of the Government (Fixed-Price) (Short Form), in solicita-
tions and contracts when a fixed-price contract is
contemplated and the contract amount is expected to be
$100,000 or less, except—

(i) If useof the clause at 52.249-4, Termination for
Convenience of the Government (Services) (Short Form) is
appropriate,

(if) In contracts for research and development
work with an educational or nonprofit institution on a no-
profit basis,

(iii) In contracts for architect-engineer services, or

(iv) If one of the clauses prescribed or cited at
49.505(a), (b), or (€), is appropriate.

(2) Dismantling and demolition. If the contract is
for dismantling, demolition, or removal of improvements,
the contracting officer shall use the clause with its
Alternatell.

(b) Fixed-price contracts over $100,000—(1)(i) General
use. The contracting officer shall insert the clause at
52.249-2, Termination for Convenience of the Government
(Fixed-Price), in solicitations and contracts when a fixed-
price contract is contemplated and the contract amount is
expected to be over $100,000, except in contracts for

(A) Dismantling and demoalition,

(B) Research and development work with an
educational or nonprofit ingtitution on a no-profit basis, or

(C) Architect-engineer services; it shall not be
used if the clause at 52.249-4, Termination for Convenience
of the Government (Services) (Short Form), is appropriate
(see 49.502(c)), or one of the clauses prescribed or cited at
49.505(a), (b), or (), is appropriate.

(if) Construction. If the contract is for construc-
tion, the contracting officer shall use the clause with its
Alternatell.

(iii) Partial payments. If the contract is with an
agency of the U.S. Government or with State, local, or for-
eign governments or their agencies, and if the contracting
officer determines that the requirement to pay interest on
excess partial payments is inappropriate, the contracting
officer shall use the clause with its Alternate II. In such
contracts for construction, the contracting officer shall use
the clause with its Alternate I11.

(2) Dismantling and demolition. The contracting
officer shall insert the clause at 52.249-3, Termination for
Convenience of the Government (Dismantling, Demolition,
or Removal of Improvements) in solicitations and contracts
for dismantling, demolition, or removal of improvements,
when afixed-price contract is contemplated and the contract
amount is expected to be over $100,000. If the contract is
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with an agency of the U.S. Government or with State, local,
or foreign governments or their agencies, and if the con-
tracting officer determines that the requirement to pay
interest on excess partial paymentsisinappropriate, the con-
tracting officer shall use the clause with its Alternate I.

(c) Service contracts (short form). The contracting offi-
cer shal insert the clause at 52.249-4, Termination for
Convenience of the Government (Services) (Short Form), in
solicitations and contracts for services, regardless of value,
when a fixed-price contract is contemplated and the con-
tracting officer determines that because of the kind of
services required, the successful offeror will not incur sub-
stantial charges in preparation for and in carrying out the
contract, and would, if terminated for the convenience of
the Government, limit termination settlement chargesto ser-
vices rendered before the date of termination. Examples of
services where this clause may be appropriate are contracts
for rental of unreserved parking space, laundry and
drycleaning, etc.

(d) Research and development contracts. The contract-
ing officer shall insert the clause at 52.249-5, Termination
for the Convenience of the Government (Educational and
Other Nonprofit Institutions), in solicitations and contracts
when either afixed-price or cost-reimbursement contract is
contemplated for research and development work with an
educational or nonprofit institution on a nonprofit or no-fee
basis.

(e) Subcontracts—(1) General use. The prime contrac-
tor may find the clause at 52.249-1, Termination for
Convenience of the Government (Fixed-Price) (Short
Form), or at 52.249-2, Termination for Convenience of the
Government (Fixed-Price), as appropriate, suitable for use
in fixed-price subcontracts, except as noted in subparagraph
(e)(2) of this section; provided, that the relationship
between the contractor and subcontractor is clearly indi-
cated. Inapplicable conditions (e.g., paragraph (d)) in
52.249-2 should be deleted and the periods reduced for sub-
mitting the subcontractor’'s termination settlement proposal
(e.g., 6 months), and for requesting an equitable price
adjustment (e.g., 45 days).

(2) Research and development. The prime contractor
may find the clause at 52.249-5, Termination for the
Convenience of the Government (Educational and Other
Nonprofit Institutions), suitable for use in subcontracts
placed with educational or nonprofit institutions on a no-
profit or no-fee basis, provided, that the relationship
between the contractor and subcontractor is clearly indi-
cated. Inapplicable conditions (e.g., paragraph (h)) should
be deleted, the period for submitting the subcontractor’s ter-
mination settlement proposal should be reduced (e.g., 6
months), the subcontract should be placed on a no-profit or
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no-fee basis, and the subcontract should incorporate or be
negotiated on the basis of the cost principles in Part 31 of
the Federal Acquisition Regulation.

49.503 Termination for convenience of the

Government and default.

() Cost-reimbursement contracts—(1) General use.
Insert the clause at 52.249-6, Termination (Cost-
Reimbursement), in solicitations and contracts when a
cost-reimbursement contract is contemplated, except con-
tracts for research and development with an educational or
nonprofit institution on a no-fee basis.

(2) Construction. If the contract is for construction,
the contracting officer shall use the clause with its
Alternate |.

(3) Partial payments. If the contract is with an
agency of the U.S. Government or with State, local, or for-
eign governments or their agencies, and if the contracting
officer determines that the requirement to pay interest on
excess partial payments is inappropriate, the contracting
officer shall use the clause with its Alternate Il. In such
contracts for construction, the contracting officer shall use
the clause with its Alternate I11.

(4) Time-and-material and labor-hour contracts. If
the contract is a time-and-material or labor-hour contract,
the contracting officer shall use the clause with its
Alternate IV. If the contract is with an agency of the U.S.
Government or with State, local, or foreign governments or
their agencies, and if the contracting officer determines that
the requirement to pay interest on excess partial paymentsis
inappropriate, the contracting officer shall use the clause
with its Alternate V.

(b) Insert the clause at 52.249-7, Termination (Fixed-
Price Architect-Engineer), in solicitations and contracts for
architect-engineer services, when a fixed-price contract is
contemplated.

(c) Qubcontracts. The prime contractor may find the
clause at 52.249-6, Termination (Cost-Reimbursement),
suitable for use in cost-reimbursement subcontracts; pro-
vided, that the relationship between the contractor and
subcontractor is clearly indicated. Inapplicable conditions
(e.g., paragraphs (€), (j) and (n)) should be deleted and the
period for submitting the subcontractor’s termination settle-
ment proposal should be reduced (e.g., 6 months).

49.504 Termination of fixed-price contracts for
default.

(a)(1) Supplies and services. The contracting officer
shall insert the clause at 52.249-8, Default (Fixed-Price
Supply and Service), in solicitations and contracts when a
fixed-price contract is contemplated and the contract
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Procedures for modifying and completing provisions
and clauses.
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Certificate of Independent Price Determination.
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Restrictions on Subcontractor Sales to the
Government.

Anti-Kickback Procedures.

Cancellation, Rescission, and Recovery of Funds for
Illegal or Improper Activity.

[Reserved]

Price or Fee Adjustment for Illegal or Improper
Activity.

Certification and Disclosure Regarding Payments to
Influence Certain Federal Transactions.

Limitation on Payments to Influence Certain Federal
Transactions.

Approval of Contract.

Security Reguirements.

Taxpayer |dentification.

Printing/Copying Double-Sided on Recycled Paper.
Women-Owned Business (Other Than Small
Business).

Data Universal Numbering System (DUNS) Number.

52.205—52.206 [Reserved]

52.207-1
52.207-2
52.207-3
52.207-4
52.207-5

52.208-1—52.208-3

52.208-4
52.208-5
52.208-6
52.208-7
52.208-8

52.208-9
52.209-1

Notice of Cost Comparison (Sealed-Bid).

Notice of Cost Comparison (Negotiated).

Right of First Refusal of Employment.
Economic Purchase Quantity—Supplies.

Option to Purchase Equipment.

[Reserved]

Vehicle Lease Payments.

Condition of Leased Vehicles.

Marking of Leased Vehicles.

Tagging of Leased Vehicles.

Helium Requirement Forecast and Required Sources
for Helium.

Contractor Use of Mandatory Sources of Supply.
Qualification Requirements.

52.209-2
52.209-3
52.209-4
52.209-5

52.209-6

52.210
52.211-1

52.211-2

52.211-3

52.211-4

52.211-5
52.211-6
52.211-7
52.211-8
52.211-9
52.211-10

52.211-11

52.211-12
52.211-13
52.211-14
52.211-15
52.211-16
52.211-17
52.211-18
52.212-1

52.212-2

52.212-3

52.212-4
52.212-5

52.213-1
52.213-2
52.213-3
52.213-4

52.214-1
52.214-2
52.214-3
52.214-4

[Reserved]

First Article Approval—Contractor Testing.

First Article Approval—Government Testing.
Certification Regarding Debarment, Suspension,
Proposed Debarment, and Other Responsibility
Matters.

Protecting the Government's Interest when
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment.

[Reserved]

Availability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and
Commercia Item Descriptions, FPMR Part 101-29.
Availability of Specifications Listed in the DoD
Index of Specifications and Standards (DoDISS) and
Descriptions Listed in the Acquisition Management
Systems and Data Requirements Control List, DoD
5010.12-L.

Availability of Specifications Not Listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions.

Availability for Examination of Specifications Not
Listed in the GSAIndex of Federal Specifications,
Standards and Commercial Item Descriptions.
Material Reguirements.

Brand Name or Equal.

Alternatives to Government-Unique Standards.
Time of Delivery.

Desired and Required Time of Delivery.
Commencement, Prosecution, and Completion of
Work.

Liquidated Damages—Supplies, Services, or
Research and Devel opment.

Liquidated Damages—Construction.

Time Extensions.

Notice of Priority Rating for National Defense Use.
Defense Priority and Allocation Requirements.
Variation in Quantity.

Delivery of Excess Quantities.

Variation in Estimated Quantity.

Instructions to Offerors—Commercial Items.
Evaluation—Commercial Items.

Offeror Representations and Certifications—
Commercia Items.

Contract Terms and Conditions—Commercial ltems.
Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial ltems.

Fast Payment Procedure.

Invoices.

Notice to Supplier.

Terms and Conditions—Simplified Acquisitions
(Other Than Commercid Items).

Solicitation Definitions—Sealed Bidding.
[Reserved]

Amendmentsto Invitations for Bids.

False Statements in Bids.

52-1



FAC 97-14 NOVEMBER 23, 1999

FEDERALACQUISITION REGULATION

52.214-5
52.214-6
52.214-7

52.214-8

52.214-9

52.214-10
52.214-11
52.214-12
52.214-13
52.214-14
52.214-15
52.214-16
52.214-17
52.214-18
52.214-19
52.214-20
52.214-21
52.214-22
52.214-23

52.214-24
52.214-25
52.214-26
52.214-27

52.214-28

52.214-29
52.214-30

52.214-31

52.214-32—52.214-33

52.214-34
52.214-35
52.215-1
52.215-2
52.215-3

52.215-4
52.215-5
52.215-6
52.215-7

52.215-8
52.215-9
52.215-10
52.215-11

52.215-12
52.215-13
52.215-14
52.215-15
52.215-16
52.215-17

52-2

Submission of Bids.

Explanation to Prospective Bidders.

Late Submissions, Modifications, and Withdrawals of
Bids.

[Reserved]

Failure to Submit Bid.

Contract Award—Sealed Bidding.

[Reserved]

Preparation of Bids.

Telegraphic Bids.

Place of Performance—Sealed Bidding.

Period for Acceptance of Bids.

Minimum Bid Acceptance Period.

[Reserved]

Preparation of Bids—Construction.

Contract Award—Sealed Bidding—Construction.
Bid Samples.

Descriptive Literature.

Evaluation of Bids for Multiple Awards.

Late Submissions, Modifications, Revisions, and
Withdrawals of Technical Proposals under Two-Step
Sedled Bidding.

Multiple Technical Proposals.

Step Two of Two-Step Sealed Bidding.

Audit and Records—Sealed Bidding.

Price Reduction for Defective Cost or Pricing Data—
Modifications—Sealed Bidding.

Subcontractor Cost or Pricing Data—
Modifications—Sealed Bidding.

Order of Precedence—Sealed Bidding.

Annual Representations and Certifications—Sealed
Bidding.

Facsimile Bids.

[Reserved]

Submission of Offersin the English Language.
Submission of Offersin U.S. Currency.
Instructions to Offerors—Competitive Acquisition.
Audit and Records—Negotiation.

Request for Information or Solicitation for Planning
Purposes.

[Reserved]

Facsimile Proposals.

Place of Performance.

Annua Representations and Certifications—
Negotiation.

Order of Precedence—Uniform Contract Format.
Changes or Additions to Make-or-Buy Program.
Price Reduction for Defective Cost or Pricing Data.
Price Reduction for Defective Cost or Pricing Data—
Modifications.

Subcontractor Cost or Pricing Data.

Subcontractor Cost or Pricing Data—M odifications.
Integrity of Unit Prices.

Pension Adjustments and Asset Reversions.
Facilities Capital Cost of Money.

Waiver of Facilities Capital Cost of Money.

52.215-18

52.215-19
52.215-20

52.215-21

52.216-1
52.216-2
52.216-3
52.216-4
52.216-5
52.216-6
52.216-7
52.216-8
52.216-9
52.216-10
52.216-11
52.216-12
52.216-13
52.216-14
52.216-15
52.216-16
52.216-17
52.216-18
52.216-19
52.216-20
52.216-21
52.216-22
52.216-23
52.216-24
52.216-25
52.216-26
52.216-27
52.216-28

52.217-1
52.217-2
52.217-3
52.217-4

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-1
52.219-2
52.219-3
52.219-4

52.219-5
52.219-6

Reversion or Adjustment of Plans for Postretirement
Benefits (PRB) Other Than Pensions.

Notification of Ownership Changes.
Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data.

Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data—Modifications.
Type of Contract.

Economic Price Adjustment—Standard Supplies.
Economic Price Adjustment—Semistandard Supplies.
Economic Price Adjustment—L abor and Material.
Price Redetermination—Prospective.

Price Redetermination—Retroactive.

Allowable Cost and Payment.

Fixed Fee.

Fixed Fee—Construction.

Incentive Fee.

Cost Contract—No Fee.

Cost-Sharing Contract—No Fee.

Allowable Cost and Payment—Facilities.
Allowable Cost and Payment—Facilities Use.
Predetermined Indirect Cost Rates.

Incentive Price Revision—Firm Target.

Incentive Price Revision—Successive Targets.
Ordering.

Order Limitations.

Definite Quantity.

Requirements.

Indefinite Quantity.

Execution and Commencement of Work.

Limitation of Government Liability.

Contract Definitization.

Payments of Allowable Costs Before Definitization.
Single or Multiple Awards.

Multiple Awards for Advisory and Assistance
Services.

[Reserved]

Cancellation Under Multi-year Contracts.
Evaluation Exclusive of Options.

Evaluation of Options Exercised at Time of Contract
Award.

Evauation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced
Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.
[Reserved]

Small Business Program Representations.

Equal Low Bids.

Notice of Total HUBZone Set-Aside.

Notice of Price Evaluation Preference for HUBZone
Small Business Concerns.

Very Small Business Set-Aside.

Notice of Total Small Business Set-Aside.
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(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding its inclusion on the List
of Parties Excluded From Federal Procurement and
Nonprocurement Programs.

(4) The systems and procedures the Contractor has
established to ensure that it is fully protecting the
Government's interests when dealing with such subcontrac-
tor in view of the specific basis for the party's debarment,
suspension, or proposed debarment.

(End of clause)

52210 [Reserved]

52.211-1 Availability of SpecificationsListed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions, FPMR Part 101-29.
As prescribed in 11.204(a), insert the following provision:

AVAILABILITYOF SPECIFICATIONS LISTED INTHE GSA INDEX OF
FEDERAL SPECIFICATIONS, STANDARDS AND COMMERCIAL
ITEM DESCRIPTIONS, FPMR ParT 101-29 (Auc 1998)

(@) The GSAIndex of Federal Specifications, Standards
and Commercia Item Descriptions, FPMR Part 101-29, and
copies of specifications, standards, and commercia item
descriptions cited in this solicitation may be obtained for a
fee by submitting a request to—

GSAFedera Supply Service
Specifications Section, Suite 8100
470 East L' Enfant Plaza, SW
Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.

(b) If the Genera Services Administration, Department
of Agriculture, or Department of Veterans Affairsissued this
solicitation, a single copy of specifications, standards, and
commercial item descriptions cited in this solicitation may
be obtained free of charge by submitting a request to the
addressee in paragraph (a) of this provision. Additiona
copies will be issued for afee.

(End of provision)

52.211-2 Availability of Specifications Listed in the DoD
Index of Specifications and Standards (DoDI SS) and
Descriptions Listed in the Acquisition Management
Systems and Data Requirements Control List, DoD
5010.12-L .

As prescribed in 11.204(b), insert the following provi-
sion:

AVAILABILITY OF SPECIFICATIONS LISTED IN THE DoD INDEX
OF SPECIFICATIONS AND STANDARDS (DoDISS) AND
DESCRIPTIONS LISTED IN THE ACQUISITION MANAGEMENT
SysTEMS AND DATA REQUIREMENTS CONTROL List, DoD
5010.12-L (Auc 1998)

(a) Copies of specifications, standards, and data item
descriptions cited in this solicitation may be obtained for a
fee by submitting a request to the—

Department of Defense Single Stock Point (DoDSSP)
Building 4, Section D

700 Robbins Avenue

Philadel phia, PA 19111-5094

Telephone (215) 697-2667/2179
Facsimile (215) 697-1462.

(b) Order forms, pricing information, and customer sup-
port information may be obtained—
(1) By telephoneat (215) 697-2667/2179; or
(2) Through the DoDSSP Internet site at
http://www.dodssp.daps.mil.

(End of provision)

52.211-3 Availability of SpecificationsNot Listed in the
GSA Index of Federal Specifications, Standards and
Commercial Item Descriptions.

As prescribed in 11.204(c), insert a provision substan-
tially the same as the following:

AVAILABILITY OF SPECIFICATIONS NOT LISTED IN THE GSA
INDEX OF FEDERAL SPECIFICATIONS, STANDARDS AND
COoMMERCIAL ITEM DESCRIPTIONS (JUNE 1988)

The specifications cited in this solicitation may be
obtained from:

(Activity)

(Compl ete address)

(Telephone number)

(Person to be contacted)
The request should identify the solicitation number and the
specification requested by date, title, and number, ascited in
the solicitation.

(End of provision)

52.211-4 Availability for Examination of Specifications
Not Listed in the GSAlndex of Federal Specifications,
Standards and Commercial Item Descriptions.

As prescribed in 11.204(d), insert a provision substan-
tially the same as the following:
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AVAILABILITY FOR EXAMINATION OF SPECIFICATIONS NOT
ListeD IN THE GSA INDEX OF FEDERAL SPECIFICATIONS
STANDARDS AND COMMERCIAL ITEM DESCRIPTIONS
(JuNE 1988)

(Activity)
(Compl ete address)

(Telephone number)
(Person to be contacted)
(Time(s) for viewing)

(End of provision)

52.211-5 Material Requirements.
As prescribed in 11.302, insert the following clause:

MATERIAL REQUIREMENTS (OcT 1997)

(a) Definitions.

Asused in this clause—

“New” means composed of previously unused compo-
nents, whether manufactured from virgin material,
recovered material in the form of raw material, or materials
and by-products generated from, and reused within, an orig-
inal manufacturing process; provided that the supplies meet
contract requirements, including but not limited to, perfor-
mance, reliability, and life expectancy.

“Reconditioned” means restored to the origina normal
operating condition by readjustments and materia replace-
ment.

“Recovered materia” means waste materials and by-prod-
ucts that have been recovered or diverted from solid waste
including postconsumer material, but such term does not
include those materials and by-products generated from, and
commonly reused within, an original manufacturing process.

“Remanufactured” means factory rebuilt to origina
specifications.

“Virgin material” means previously unused raw material,
including previously unused copper, aluminum, lead, zinc,
iron, other metal or metal ore, or any undeveloped resource
that is, or with new technology will become, a source of raw
materials.

(b) Unless this contract otherwise requires virgin mater-
ial or supplies composed of or manufactured from virgin
material, the Contractor shall provide supplies that are new,
as defined in this clause.

(c) A proposal to provide unused former Government
surplus property shall include a complete description of the
material, the quantity, the name of the Government agency
from which acquired, and the date of acquisition.

(d) A proposal to provide used, reconditioned, or reman-
ufactured supplies shall include a detailed description of

52-30

such supplies and shall be submitted to the Contracting
Officer for approval.

(e) Used, reconditioned, or remanufactured supplies, or
unused former Government surplus property, shall not be
used unlessthe Contractor has proposed the use of such sup-
plies, and the Contracting Officer has authorized their use.

(End of clause)

52.211-6 Brand Nameor Equal.
As prescribed in 11.107(a), insert the following provision: |

BRAND NAME OR EQUAL (Auc 1999)

(a) If an item in this solicitation is identified as “brand
name or equal,” the purchase description reflects the char-
acteristics and level of quality that will satisfy the
Government’s needs. The salient physical, functional, or
performance characteristics that “equal” products must
meet are specified in the solicitation.

(b) To be considered for award, offers of “equa” prod-
ucts, including “equal” products of the brand name
manufacturer, must—

(1) Meet the salient physical, functional, or perfor-
mance characteristic specified in this solicitation;

(2) Clearly identify the item by—

(i) Brand name, if any; and
(if) Make or model number;

(3) Include descriptive literature such as illustrations,
drawings, or a clear reference to previously furnished
descriptive data or information available to the Contracting
Officer; and

(4) Clearly describe any modifications the offeror
plans to make in a product to make it conform to the solici-
tation requirements. Mark any descriptive material to
clearly show the modifications.

(c) The Contracting Officer will evaluate “equal” products
on the basis of information furnished by the offeror or identi-
fied in the offer and reasonably available to the Contracting
Officer. The Contracting Officer is not responsible for locat-
ing or abtaining any information not identified in the offer.

(d) Unlessthe offeror clearly indicatesin its offer that the
product being offered isan “equal” product, the offeror shall
provide the brand name product referenced in the
solicitation.

(End of provision)

52.211-7 Alternativesto Government-Unique Standards.
As prescribed in 11.107(b), insert the following provi-
sion:

ALTERNATIVES TO GOVERNMENT-UNIQUE STANDARDS
(Nov 1999)
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(@) This solicitation includes Government-unique stan-
dards. The offeror may propose voluntary consensus
standards that meet the Government’ s requirements as alter-
natives to the Government-unique standards. The
Government will accept use of the voluntary consensus
standard instead of the Government-unique standard if it
meets the Government’s requirements unless inconsistent
with law or otherwise impractical.

(b) If an alternative standard is proposed, the offeror
must furnish data and/or information regarding the alterna
tive in sufficient detail for the Government to determineiif it
meets the Government’s requirements. Acceptance of the
aternative standard is a unilateral decision made solely at
the discretion of the Government.

(c) Offers that do not comply with the Government-
unique standards specified in this solicitation may be
determined to be nonresponsive or unacceptable. The
offeror may submit an offer that complies with the
Government-unique standards specified in this solicitation,
in addition to any proposed alternative standard(s).

(End of provision)
52.211-8 Timeof Delivery.
As prescribed in 11.404(8)(2), insert the following clause:
TiME oF DELIVERY (JUNE 1997)

(8 The Government requires delivery to be made
according to the following schedule:

REQUIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE
OoF CONTRACT

ITEM No. QUANTITY

The Government will evaluate equally, asregardstime of
delivery, offers that propose delivery of each quantity
within the applicable delivery period specified above.
Offers that propose delivery that will not clearly fall within
the applicable required delivery period specified above, will
be considered nonresponsive and rejected. The Government
reserves the right to award under either the required deliv-
ery schedule or the proposed delivery schedule, when an
offeror offers an earlier delivery schedule than required
above. If the offeror proposes no other delivery schedule,
the required delivery schedule above will apply.

OFFEROR’' S PROPOSED DELIVERY SCHEDULE

WITHIN DAYS
AFTER DATE
oF CONTRACT

ITEM No. QUANTITY

(b) Attention is directed to the Contract Award provision
of the solicitation that provides that a written award or
acceptance of offer mailed, or otherwise furnished to the
successful offeror, results in a binding contract. The
Government will mail or otherwise furnish to the offeror an
award or notice of award not later than the day award is
dated. Therefore, the offeror should compute the time avail-
able for performance beginning with the actual date of
award, rather than the date the written notice of award is
received from the Contracting Officer through the ordinary
mails. However, the Government will evaluate an offer that
proposes delivery based on the Contractor's date of receipt
of the contract or notice of award by adding (1) five calen-
dar days for delivery of the award through the ordinary
mails, or (2) one working day if the solicitation states that
the contract or notice of award will be transmitted electron-
icaly. (The term "working day" excludes weekends and
U.S. Federal holidays.) If, as so computed, the offered
delivery date is later than the required delivery date, the
offer will be considered nonresponsive and rejected.

(End of clause)

Alternate | (Apr 1984). If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date of award, the con-
tracting officer may substitute the following paragraph (b)
for paragraph (b) of the basic clause. The time may be
expressed by substituting “on or before”; “during the
months "; or “not sooner than or
later than " as headings for the third column
of paragraph (a) the basic clause.

(b) The delivery dates or specific periods above are
based on the assumption that the Government will make
award by [Contracting Officer insert date]. Each
delivery date in the delivery schedule above will be
extended by the number of calendar days after the above
date that the contract is in fact awarded. Attention is
directed to the Contract Award provision of the solicitation
that provides that a written award or acceptance of offer
mailed or otherwise furnished to the successful offeror
results in a binding contract. Therefore, the offeror should
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compute the time available for performance beginning with
the actual date of award, rather than the date the written
notice of award is received from the Contracting Officer
through the ordinary mails.

Alternate |l (Apr 1984). If the dédivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date the contractor will
receive notice of award, the contracting officer may substi-
tute the following paragraph (b) for paragraph (b) of the
basic clause. The time may be expressed by substituting
“within days after the date of receipt of a written notice of
award” as the heading for the third column of paragraph (a)
of the basic clause.

(b) The delivery dates or specific periods above are
based on the assumption that the successful offeror will
receive notice of award by [Contracting Officer
insert date]. Each delivery date in the delivery schedule
above will be extended by the number of calendar days after
the above date that the Contractor receives notice of award;
provided, that the Contractor promptly acknowledges
receipt of notice of award.

Alternate 111 (Apr 1984). If the delivery scheduleisto be
based on the actual date the contractor receives a written
notice of award, the contracting officer may delete para
graph (b) of the basic clause. The time may be expressed by
substituting “within days after the date of receipt of a writ-
ten notice of award” as the heading for the third column of
paragraph (a) of the basic clause.

52.211-9 Desired and Required Time of Delivery.
As prescribed in 11.404(a)(3), insert the following clause:

DEesIRED AND REQUIRED TIME OF DELIVERY (JUNE 1997)

(a) The Government desires delivery to be made accord-
ing to the following schedule:

DESIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE
oF CONTRACT

ITEM No. QUANTITY

If the offeror is unable to meet the desired delivery
schedule, it may, without prejudicing evaluation of its offer,
propose a delivery schedule below. However, the offeror’s
proposed delivery schedule must not extend the delivery
period beyond the time for delivery in the Government’s
required delivery schedule as follows:

52-32 (FAC 97-14)

REQUIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE
OF CONTRACT

ITEM No. QUANTITY

Offers that propose delivery of a uantity under such
terms or conditions that delivery will not clearly fall within
the applicable required delivery period specified above, will
be considered nonresponsive and rejected. If the offeror
proposes no other delivery schedule, the desired delivery
schedule above will apply.

OFFEROR’ S PROPOSED DELIVERY SCHEDULE

WITHIN DAYS
AFTER DATE
OF CONTRACT

ITEM No. QUANTITY

(b) Attention is directed to the Contract Award provi-
sion of the solicitation that provides that a written award
or acceptance of offer mailed or otherwise furnished to the
successful offeror results in a binding contract. The
Government will mail or otherwise furnish to the offeror
an award or notice of award not later than the day the
award is dated. Therefore, the offeror shall compute the
time available for performance beginning with the actual
date of award, rather than the date the written notice of
award is received from the Contracting Officer through the
ordinary mails. However, the Government will evaluate an
offer that proposes delivery based on the Contractor's date
of receipt of the contract or notice of award by adding (1)
five calendar days for delivery of the award through the
ordinary mails, or (2) one working day if the solicitation
states that the contract or notice of award will be transmit-
ted electronically. (The term "working day" excludes
weekends and U.S. Federal holidays.) If, as so computed,
the offered delivery date is later than the required delivery
date, the offer will be considered nonresponsive and
rejected.

(End of clause)
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Percent decrease [Contracting Officer insert
percentage]
Thisincrease or decrease shall apply to X

(End of clause)

* Contracting Officer shall insert in the blank the designa
tion(s) to which the percentages apply, such as—
(1) Thetotal contract quantity;
(2) Item 1 only;
(3) Each quantity specified in the delivery schedule;
(4) The total item quantity for each destination;or
(5) Thetotd quantity of each item without regard to destination.

52.211-17 Delivery of Excess Quantities.
As prescribed in 11.703(b), insert the following clause:

DEeLIVERY OF ExcEss QUANTITIES (Sep 1989)

The Contractor is responsible for the delivery of each
item quantity within allowable variations, if any. If the
Contractor delivers and the Government receives quantities
of any item in excess of the quantity called for (after con-
sidering any alowable variation in quantity), such excess
guantities will be treated as being delivered for the conve-
nience of the Contractor. The Government may retain such
excess quantities up to $250 in value without compensating
the Contractor therefor, and the Contractor waives all right,
title, or interests therein. Quantities in excess of $250 will,
at the option of the Government, either be returned at the
Contractor’s expense or retained and paid for by the
Government at the contract unit price.

(End of clause)

52.211-18 Variation in Estimated Quantity.

Asprescribed in 11.703(c), insert the following clausein
solicitations and contracts when a fixed-price construction
contract is contemplated that authorizes a variation in the
estimated quantity of unit-priced items:

VARIATION IN ESTIMATED QUANTITY (APR 1984)

If the quantity of a unit-priced item in this contract is an
estimated quantity and the actual quantity of the unit-priced
item varies more than 15 percent above or below the esti-
mated quantity, an equitable adjustment in the contract price
shall be made upon demand of either party. The equitable
adjustment shall be based upon any increase or decrease in
costs due sol€ely to the variation above 115 percent or below
85 percent of the estimated quantity. If the quantity varia-
tion is such as to cause an increase in the time necessary for
completion, the Contractor may request, in writing, an
extension of time, to be received by the Contracting Officer
within 10 days from the beginning of the delay, or within
such further period as may be granted by the Contracting

Officer before the date of final settlement of the contract.
Upon the receipt of a written request for an extension, the
Contracting Officer shall ascertain the facts and make an
adjustment for extending the completion date as, in the
judgement of the Contracting Officer, isjustified.

(End of clause)

52.212-1 Instructionsto Offerors—Commercial Items.
As prescribed in 12.301(b)(1), insert the following
provision:

INSTRUCTIONS TO OFFERORS—COMMERCIAL ITEMS
(Nov 1999)

(@) Sandard industrial classification (SC) code and
small business size standard. The SIC code and small busi-
ness size standard for this acquisition appear in Block 10 of
the solicitation cover sheet (SF 1449). However, the small
business size standard for a concern which submits an offer
in its own name, but which proposes to furnish an item
which it did not itself manufacture, is 500 employees.

(b) Submission of offers Submit signed and dated offers
to the office specified in this solicitation at or before the
exact time specified in this solicitation. Offers may be sub-
mitted on the SF 1449, |etterhead stationery, or as otherwise
specified in the solicitation. As a minimum, offers must
show—

(1) The solicitation number;

(2) Thetime specified inthe solicitation for receipt of
offers;

(3) The name, address, and telephone number of the
offeror;

(4) A technical description of the items being offered
in sufficient detail to evaluate compliance with the require-
ments in the solicitation. This may include product
literature, or other documents, if necessary;

(5) Terms of any express warranty;

(6) Price and any discount terms;

(7) “Remit to” address, if different than mailing
address;

(8) A completed copy of the representations and cer-
tifications at FAR 52.212-3;

(9) Acknowledgment of Solicitation Amendments;

(10) Past performance information, when included as
an evaluation factor, to include recent and relevant contracts
for the same or similar items and other references (includ-
ing contract numbers, points of contact with telephone
numbers and other relevant information); and

(11) If the offer is not submitted on the SF 1449,
include a statement specifying the extent of agreement with
all terms, conditions, and provisions included in the solici-
tation. Offersthat fail to furnish required representations or
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information, or reject the terms and conditions of the solic-
itation may be excluded from consideration.

(c) Period for acceptance of offers. The offeror agrees
to hold the pricesin its offer firm for 30 calendar days from
the date specified for receipt of offers, unless another time
period is specified in an addendum to the solicitation.

(d) Product samples When required by the solicitation,
product samples shall be submitted at or prior to the time spec-
ified for receipt of offers. Unless otherwise specified in this
solicitation, these samples shall be submitted a no expense to
the Government, and returned at the sender's request and
expense, unlessthey are destroyed during preaward testing.

(e) Multiple offers. Offerors are encouraged to submit
multiple offers presenting alternative terms and conditions or
commercid itemsfor satisfying the requirements of this solic-
itation. Each offer submitted will be evaluated separately.

(f) Late submissions, modifications, revisions, and with -
drawals of offers. (1) Offerors are responsible for submitting
offers, and any modifications, revisions, or withdrawals, so as
to reach the Government office designated in the solicitation
by the time specified in the solicitation. If notimeis speci-
fied in the solicitation, the time for receipt is 4:30 p.m., local
time, for the designated Government office on the date that
offers or revisions are due.

(2)(i) Any offer, modification, revision, or withdrawal
of an offer received at the Government office designated in
the solicitation after the exact time specified for receipt of
offers is “late” and will not be considered unless it is
received before award is made, the Contracting Officer
determines that accepting the late offer would not unduly
delay the acquisition; and—

(A) If it was transmitted through an electronic
commerce method authorized by the solicitation, it was
received at the initial point of entry to the Government infra-
structure not later than 5:00 p.m. one working day prior to the
date specified for receipt of offers; or

(B) Thereis acceptable evidence to establish that
it was received at the Government installation designated for
receipt of offers and was under the Government’s control
prior to the time set for receipt of offers; or

(C) If this solicitation is arequest for proposals,
it was the only proposal received.

(if) However, alate modification of an otherwise
successful offer, that makes its terms more favorable to the
Government, will be considered at any time it is received and
may be accepted.

(3) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp
of that installation on the offer wrapper, other documentary
evidence of receipt maintained by theinstallation, or oral tes-
timony or statements of Government personnel.

(4) If an emergency or unanticipated event interrupts
normal Government processes so that offers cannot be
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received at the Government office designated for receipt of
offers by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of
the solicitation or other notice of an extension of the closing
date, the time specified for receipt of offers will be deemed
to be extended to the same time of day specified in the solic-
itation on the first work day on which normal Government
processes resume.

(5) Offers may be withdrawn by written notice received
at any time before the exact time set for receipt of offers. Oral
offers in response to oral solicitations may be withdrawn
oraly. If the solicitation authorizes facsimile offers, offers
may be withdrawn viafacsimile received at any time before
the exact time set for receipt of offers, subject to the condi-
tions specified in the solicitation concerning facsimile offers.
An offer may be withdrawn in person by an offeror or its
authorized representative if, before the exact time set for
receipt of offers, the identity of the person requesting with-
drawal is established and the person signs areceipt for the
offer.

(g) Contract award (not applicable to Invitation for Bids).
The Government intends to eval uate offers and award a con-
tract without discussions with offerors. Therefore, the
offeror'sinitial offer should contain the offeror's best terms
from a price and technical standpoint. However, the
Government reserves theright to conduct discussionsiif later
determined by the Contracting Officer to be necessary. The
Government may reject any or al offersif such actionisinthe
public interest; accept other than the lowest offer; and waive
informalities and minor irregularities in offers received.

(h) Multiple awards. The Government may accept any
item or group of items of an offer, unless the offeror quali-
fies the offer by specific limitations. Unless otherwise
provided in the Schedule, offers may not be submitted for
quantities less than those specified. The Government
reserves the right to make an award on any item for a quan-
tity less than the quantity offered, at the unit prices offered,
unless the offeror specifies otherwise in the offer.

(i) Availability of requirements documents cited in the
solicitation. (1)(i) The GSA Index of Federa
Specifications, Standards and Commercial Item
Descriptions, FPMR Part 101-29, and copies of specifica-
tions, standards, and commercial item descriptions cited in
this solicitation may be obtained for a fee by submitting a
request to—

GSAFederal Supply Service Specifications Section
Suite 8100

470 East L’ Enfant Plaza, SW

Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.
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(ii) If the General Services Administration,
Department of Agriculture, or Department of Veterans
Affairs issued this solicitation, a single copy of specifica-
tions, standards, and commercial item descriptions cited in
this solicitation may be obtained free of charge by submit-
ting a request to the addressee in paragraph (i)(2)(i) of this
provision. Additional copieswill beissued for afee.

(2) The DoD Index of Specifications and Standards
(DoDISS) and documents listed in it may be obtained
from the—

Department of Defense Single Stock Point (DoDSSP)
Building 4, Section D

700 Robbins Avenue

Philadelphia, PA 19111-5094

Telephone (215) 697-2667/2179
Facsimile (215) 697-1462.
(i) Automatic distribution may be obtained on a
subscription basis.
(if) Order forms, pricing information, and cus-
tomer support information may be obtained—
(A) By telephone at (215) 697-2667/2179; or
(B) Through the DoDSSP Internet site at
http://www.dodssp.daps.mil.
(3) Nongovernment (voluntary) standards must be
obtained from the organization responsible for their prepa
ration, publication, or maintenance.

() Data Universal Numbering System (DUNS) Number.
(Appliesto offers exceeding $25,000.) The offeror shall
enter, in the block with its name and address on the cover
page of its offer, the annotation “DUNS” followed by the
DUNS number that identifies the offeror’ s name and address.
If the offeror does not have a DUNS number, it should con-
tact Dun and Bradstreet to obtain oneat no charge. An
offeror within the United States may call 1-800-333-0505.
The offeror may obtain more information regarding the
DUNS number, including locations of loca Dun and
Bradstreet Information Services offices for offerors located
outside the United States, from the Internet home page at
http://www.customerservice@dnb.com.  If an offeror is
unableto locate alocal service center, it may send an e-mail
to Dun and Bradstreet at globalinfo@mail.dnb.com.

(End of provision)

52.212-2 Evaluation—Commercial Items
As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EvAaLUATION—COMMERCIAL ITEMS (JAN 1999)

(8 The Government will award a contract resulting
from this solicitation to the responsible offeror whose offer
conforming to the solicitation will be most advantageous to
the Government, price and other factors considered. The
following factors shall be used to evaluate offers:

[The next pageis 52-37.]
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52.214-5 Submission of Bids.
As prescribed in 14.201-6(c)(1), insert the following
provision:

SuBMISSION OF Bibs (MAR 1997)

(a) Bids and bid modifications shall be submitted in
sealed envelopes or packages (unless submitted by elec-
tronic means)—

(1) Addressed to the office specified in the solicita-
tion; and

(2) Showing the time and date specified for receipt,
the solicitation number, and the name and address of the
bidder.

(b) Bidders using commercia carrier services shall
ensure that the bid is addressed and marked on the outer-
most envelope or wrapper as prescribed in subparagraphs
(8)(1) and (2) of this provision when delivered to the office
specified in the solicitation.

(c) Telegraphic bidswill not be considered unless autho-
rized by the solicitation; however, bids may be modified or
withdrawn by written or telegraphic notice.

(d) Facsimile bids, modifications, or withdrawals, will
not be considered unless authorized by the solicitation.

(e) Bids submitted by electronic commerce shall be con-
sidered only if the electronic commerce method was
specificaly stipulated or permitted by the solicitation.

(End of provision)

52.214-6 Explanation to Prospective Bidders.
As prescribed in 14.201-6(c)(2), insert the following
provision:

EXPLANATION TO PROSPECTIVE BIDDERS (APR 1984)

Any prospective bidder desiring an explanation or inter-
pretation of the solicitation, drawings, specifications, etc.,
must request it in writing soon enough to allow a reply to
reach all prospective bidders before the submission of their
bids. Oral explanations or instructions given before the
award of a contract will not be binding. Any information
given a prospective bidder concerning a solicitation will be
furnished promptly to al other prospective bidders as an
amendment to the solicitation, if that information is neces-
sary in submitting bids or if the lack of it would be
prejudicial to other prospective bidders.

(End of provision)

52.214-7 Late Submissions,
Withdrawals of Bids.
As prescribed in 14.201-6(c)(3), insert the following
provision:

Modifications, and

LATE SUBMISSIONS, M ODIFICATIONS, AND WITHDRAWALS OF
Bibs (Nov 1999)

(a) Bidders are responsible for submitting bids, and any
modifications or withdrawals, so as to reach the
Government office designated in the invitation for bids
(IFB) by the time specified in the IFB. If no time is speci-
fied in the IFB, the time for receipt is 4:30 p.m., local time,
for the designated Government office on the date that bids
are due.

(b)(1) Any bid, modification, or withdrawal received at
the Government office designated in the IFB after the exact
time specified for receipt of bids is “late” and will not be
considered unless it is received before award is made, the
Contracting Officer determines that accepting the late bid
would not unduly delay the acquisition; and—

(i) If it was transmitted through an electronic com-
merce method authorized by the IFB, it was received at the
initial point of entry to the Government infrastructure not
later than 5:00 p.m. one working day prior to the date spec-
ified for receipt of bids; or

(ii) There is acceptable evidence to establish that it
was received at the Government installation designated for
receipt of bids and was under the Government’s control
prior to the time set for receipt of bids.

(2) However, alate modification of an otherwise suc-
cessful bid that makes its terms more favorable to the
Government, will be considered at any time it is received
and may be accepted.

(c) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date
stamp of that installation on the bid wrapper, other docu-
mentary evidence of receipt maintained by the
installation, or oral testimony or statements of
Government personnel.

(d) If an emergency or unanticipated event interrupts
norma Government processes so that bids cannot be
received at the Government office designated for receipt of
bids by the exact time specified in the IFB and urgent
Government requirements preclude amendment of the IFB,
the time specified for receipt of bids will be deemed to be
extended to the same time of day specified in the solicita-
tion on the first work day on which normal Government
processes resume.

(e) Bids may be withdrawn by written notice received at
any time before the exact time set for receipt of bids. If the
IFB authorizes facsimile bids, bids may be withdrawn via
facsimile received at any time before the exact time set for
receipt of bids, subject to the conditions specified in the pro-
vison at 52.214-31, Facsimile Bids. A bid may be
withdrawn in person by a bidder or its authorized represen-
tative if, before the exact time set for receipt of bids, the
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identity of the person requesting withdrawal is established
and the person signs a receipt for the bid.

(End of provision)

52.214-8 [Reserved]

52.214-9 Failureto Submit Bid.
Asprescribed in 14.201-6(€)(1), insert the following pro-
vision in invitations for bids:

FAILURE TO SuBMIT BID (JuL 1995)

Recipients of this solicitation not responding with a bid
should not return this solicitation, unless it specifies other-
wise. Instead, they should advise the issuing office by
letter, postcard, or established electronic commerce meth-
ods, whether they want to receive future solicitations for
similar requirements. If a recipient does not submit a bid
and does not notify the issuing office that future solicita-
tions are desired, the recipient’ s name may be removed from
the applicable mailing list.

(End of provision)

52.214-10 Contract Award—Sealed Bidding.
As prescribed in 14.201-6(e)(2), insert the following
provision:

CONTRACT AWARD—SEALED BIDDING (JuL 1990)

(@) The Government will evaluate bids in response to
this solicitation without discussions and will award a con-
tract to the responsible bidder whose bid, conforming to the
solicitation, will be most advantageous to the Government
considering only price and the price-related factors speci-
fied elsewhere in the solicitation.

(b) The Government may—

(1) Reject any or dl bids;
(2) Accept other than the lowest bid; and
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(3) Waiveinformalities or minor irregularitiesin bids
received.

() The Government may accept any item or group of
items of abid, unless the bidder qualifies the bid by specific
limitations. Unless otherwise provided in the Schedule,
bids may be submitted for quantities less than those speci-
fied. The Government reserves the right to make an award
on any item for a quantity less than the quantity offered, at
the unit prices offered, unless the bidder specifies otherwise
in the bid.

(d) A written award or acceptance of abid mailed or oth-
erwise furnished to the successful bidder within the time for
acceptance specified in the bid shall result in a binding con-
tract without further action by either party.

(e) The Government may reject a bid as nonresponsive if
the prices bid are materially unbalanced between line items
or subline items. A bid is materially unbalanced when it is
based on prices significantly less than cost for some work
and prices which are significantly overstated in relation to
cost for other work, and if there is a reasonable doubt that
the bid will result in the lowest overal cost to the
Government even though it may be the low evaluated bid,
or if it is so unbalanced as to be tantamount to allowing an
advance payment.

(End of provision)

52.214-11 [Reserved]

52.214-12 Preparation of Bids.
As prescribed in 14.201-6(f), insert the following
provision:

PREPARATION OF BIDS (APR 1984)

(a) Bidders are expected to examine the drawings, spec-
ifications, Schedule, and all instructions. Failure to do so
will be at the bidder’s risk.
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bid. Products delivered under any resulting contract must
conform to—

(1) The approved sample for the characteristics listed
for test or evaluation; and

(2) The specifications for al other characteristics.

(d) Unless otherwise specified in the solicitation, bid

samples shall be—

(1) Submitted at no expense to the Government; and

(2) Returned at the bidder’'s request and expense,
unless they are destroyed during preaward testing.

(End of provision)

Alternate | (Apr 1984). If it appears that the conditions
in 14.202-4(f)(1) will apply and the Contracting Officer
anticipates granting waivers thereunder, and if the nature of
the required product does not necessitate limiting the grant
of awaiver to aproduct produced at the same plant in which
the product previously acquired or tested was produced, add
the following paragraph (e) to the basic provision:

(e) At the discretion of the Contracting Officer, the
reguirement for furnishing bid samples may be waived for a
bidder if—

(1) Thebid statesthat the offered product isthe same
as a product offered by the bidder to the
[as appropriate, the Contracting Officer shall designate the
contracting office or an alternate activity or office]; and

(2) The Contracting Officer determines that the pre-
viously offered product was accepted or tested and found to
comply with specification and other requirements for tech-
nical acceptability conforming in every materia respect
with those in this solicitation.

Alternate Il (APR 1984). If it appears that the conditions
in 14.202-4(f)(1) will apply and the contracting officer
anticipates granting waivers thereunder, and if the nature of
the required product necessitates limiting the grant of a
waiver to a product produced at the same plant in which the
product previously acquired or tested was produced, add the
following paragraph (e) to the basic provision:

(e) At the discretion of the Contracting Officer, the

requirements for furnishing bid samples may be waived for
abidder if—

(1) Thebid statesthat the offered product isthe same
as a product offered by the bidder to the [as
appropriate, the Contracting Officer shall designate the
contracting office or an alternate activity or office] on a
previous acquisition;

(2) The Contracting Officer determines that the pre-
viously offered product was accepted or tested and found to
comply with specification and other requirements for tech-

nical acceptability conforming in every material respect
with those of this solicitation; and

(3) The product offered under this solicitation will
be produced under a resulting contract at the same plant in
which the previously acquired or tested product was
produced.

52.214-21 DescriptiveLiterature.
As prescribed in 14.201-6(p)(1), insert the following
provision:

DESCRIPTIVE LITERATURE (APR 1984)

(a) “Descriptive literature” means information (e.g.,
cuts, illustrations, drawings, and brochures) that is submit-
ted as part of a bid. Descriptive literature is required to
establish, for the purpose of evaluation and award, details of
the product offered that are specified elsewhere in the solic-
itation and pertain to significant elements such as (1)
design; (2) materials;, (3) components;, (4) performance
characteristics, and (5) methods of manufacture, assembly,
construction, or operation. The term includes only informa-
tion required to determine the technical acceptability of the
offered product. It does not include other information such
as that used in determining the responsibility of a prospec-
tive Contractor or for operating or maintaining equipment.

(b) Descriptive literature, required elsewhere in this
solicitation, must be (1) identified to show the item(s) of
the offer to which it applies and (2) received by the time
specified in this solicitation for receipt of bids. Failure to
submit descriptive literature on time will require rejection
of the bid, except that late descriptive literature sent by mail
may be considered under the Late Submissions,
Modifications, and Withdrawals of Bids provision of this
solicitation.

(c) The failure of descriptive literature to show that the
product offered conforms to the requirements of this solici-
tation will reguire rejection of the bid.

(End of provision)

Alternate | (May 1999). As prescribed in 14.201-6(p)(2),
add the following paragraphs (d) and (e) to the basic provi-
sion.

(d) The Contracting Officer may waive the require-
ment for furnishing descriptive literature if the bidder has
supplied a product the same as that required by this solici-
tation under aprior contract. A bidder that requests awaiver
of thisrequirement shall provide the following information:

Prior contract number
Date of prior contract
Contract line item number of product supplied

(FAC97-14) 52-49
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Name and address of government activity to which
delivery was made
Date of final delivery of product supplied

(e) Bidders must submit bids on the basis of required
descriptive literature or on the basis of a previously supplied
product under paragraph (d) above. A bidder submitting a
bid on one of these two bases may not elect to have its bid
considered on the alternative basis after the time specified
for receipt of bids. A bidder’s request for a waiver under
paragraph (d) above will be disregarded if that bidder has
submitted the descriptive literature required under this
solicitation.

52.214-22 Evaluation of Bidsfor Multiple Awards.
As prescribed in 14.201-6(q), insert the following
provision:

EVALUATION OF BiDs FOR MULTIPLE AWARDS (MAR 1990)

In addition to other factors, bids will be evaluated on the
basis of advantages and disadvantages to the Government
that might result from making more than one award (multi-
ple awards). It is assumed, for the purpose of evaluating
bids, that $500 would be the administrative cost to the
Government for issuing and administering each contract
awarded under this solicitation, and individual awards will
be for the items or combinations of items that result in the
lowest aggregate cost to the Government, including the
assumed administrative costs.

(End of provision)

52.214-23 L ate Submissions, Modifications, Revisions,
and Withdrawals of Technical Proposalsunder Two-
Step Sealed Bidding.

As prescribed in 14.201-6(r), insert the following
provision:

LATE SUBMISSIONS, M ODIFICATIONS REVISIONS, AND
WITHDRAWALS OF TECHNICAL PROPOSALS UNDER TWO-STEP
SeALED BIDDING (Nov 1999)

(a) Biddersareresponsible for submitting technical pro-
posals, and any modifications or revisions, so asto reach the
Government office designated in the request for technical
proposals by the time specified in the invitation for bids
(IFB). If notimeis specified in the IFB, the time for receipt
is 4:30 p.m., local time, for the designated Government
office on the date that bids or revisions are due.

(b)(1) Any technical proposal under step one of two-step
sealed bidding, modification, revision, or withdrawa of
such proposal received at the Government office designated
in the request for technical proposals after the exact time
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specified for receipt will not be considered unless the
Contracting Officer determines that accepting the late tech-
nical proposal would not unduly delay the acquisition;
and—

(i) If it was transmitted through an electronic com-
merce method authorized by the request for technical
proposals, it was received at the initia point of entry to the
Government infrastructure not later than 5:00 p.m. one
working day prior to the date specified for receipt of pro-
posdals; or

(i) There is acceptable evidence to establish that it
was received at the Government installation designated for
receipt of offers and was under the Government’s control
prior to the time set for receipt; or

(iii) 1t isthe only proposal received and it is nego-
tiated under Part 15 of the Federal Acquisition Regulation.

(2) However, alate modification of an otherwise suc-
cessful proposal that makes its terms more favorable to the
Government will be considered at any time it is received
and may be accepted.

(c) Acceptable evidence to establish the time of receipt at
the Government installation includes the time/date stamp of
that installation on the technical proposal wrapper, other
documentary evidence of receipt maintained by the installa
tion, or ora testimony or statements of Government
personnel.

(d) If an emergency or unanticipated event interrupts
normal Government processes so that technical proposals
cannot be received at the Government office designated for
receipt of technical proposals by the exact time specified in
the request for technical proposals, and urgent Government
requirements preclude amendment of the request for techni-
cal proposals, the time specified for receipt of technical
proposals will be deemed to be extended to the same time of
day specified in the request for technical proposals on the
first work day on which norma Government processes
resume.

(e) Technical proposals may be withdrawn by written
notice received at any time before the exact time set for
receipt of technical proposals. If the request for technical
proposals authorizes facsimile technical proposals, they
may be withdrawn viafacsimile received at any time before
the exact time set for receipt of proposals, subject to the
conditions specified in the provision at 52.214-31,
Facsimile Bids. A technical proposal may be withdrawn in
person by a bidder or its authorized representative if, before
the exact time set for receipt of technical proposals, the
identity of the person requesting withdrawal is established
and the person signs a receipt for the technical proposal.

(End of provision)
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52.214-24 Multiple Technical Proposals.
As prescribed in 14.201-6(s), insert the following
provision:

MULTIPLE TECHNICAL ProPOSALS (APR 1984)

In the first step of this two-step acquisition, solicited
sources are encouraged to submit multiple technical pro-
posals presenting different basic approaches. Each technical
proposal submitted will be separately evaluated and the sub-
mitter will be notified as to its acceptability.

(End of provision)

52.214-25 Step Two of Two-Step Sealed Bidding.
As prescribed in 14.201-6(t), insert the following
provision:

StEP TWO OF TWO-STEP SEALED BIDDING (APR 1985)

(a) Thisinvitation for bids is issued to initiate step two
of two-step sealed bidding under Subpart 14.5 of the
Federal Acquisition Regulation.

(b) The only bids that the Contracting Officer may con-
sider for award of a contract are those received from bidders
that have submitted acceptable technical proposals in step
one of this acquisition under [the
Contracting Officer shall insert the identification of the
step-one request for technical proposals].

(c) Any bidder that has submitted multiple technical
proposalsin step one of this acquisition may submit a sepa-
rate bid on each technical proposal that was determined to
be acceptable to the Government.

(End of provision)

52.214-26 Audit and Recor ds—Sealed Bidding.
As prescribed in 14.201-7(a), insert the following clause:

AUDIT AND RECORDS—SEALED BIDDING (OcT 1997)

(@) As used in this clause, “records’ includes books,
documents, accounting procedures and practices, and other
data, regardless of type and regardless of whether such
items are in written form, in the form of computer data, or
in any other form.

(b) Cost or pricing data. If the Contractor has been
required to submit cost or pricing data in connection with
the pricing of any modification to this contract, the
Contracting Officer, or an authorized representative of the
Contracting Officer, in order to evaluate the accuracy, com-
pleteness, and currency of the cost or pricing data, shall
have the right to examine and audit all of the Contractor's

records, including computations and projections, related
to—

(1) The proposal for the modification;

(2) The discussions conducted on the proposal(s),
including those related to negotiating;

(3) Pricing of the modification; or

(4) Performance of the modification.

(c) Comptroller General. In the case of pricing any
modification, the Comptroller General of the United States,
or an authorized representative, shall have the same rights
as specified in paragraph (b) of this clause.

(d) Availability. The Contractor shall make available at
its office at all reasonable times the materials described in
paragraph (b) of this clause, for examination, audit, or
reproduction, until 3 years after final payment under this
contract, or for any other period specified in Subpart 4.7 of
the Federal Acquisition Regulation (FAR). FAR
Subpart 4.7, Contractor Records Retention, in effect on the
date of this contract, is incorporated by reference in its
entirety and made a part of this contract.

(1) If this contract is completely or partialy termi-
nated, the records relating to the work terminated shall be
made available for 3 years after any resulting final termina
tion settlement.

(2) Records pertaining to appeals under the Disputes
clause or to litigation or the settlement of claims arising
under or relating to the performance of this contract shall be
made available until disposition of such appeals, litigation,
or claims.

(e) The Contractor shall insert aclause containing all the
provisions of this clause, including this paragraph (e), in all
subcontracts expected to exceed the threshold in FAR
15.403-4(a)(1) for submission of cost or pricing data.

(End of clause)

52.214-27 Price Reduction for Defective Cost or
Pricing Data—M odifications—Sealed Bidding.
Asprescribed in 14.201-7(b), insert the following clause:

Price REDucCTION FOR DEFECTIVE COST OR PRrRICING DATA—
MOoDIFICATIONS—SEALED BIDDING (OcT 1997)

(@) This clause shall become operative only for any
modification to this contract involving aggregate increases
and/or decreases in costs, plus applicable profits, expected
to exceed the threshold for the submission of cost or pricing
dataat FAR 15.403-4(a)(1), except that this clause does not
apply to a modification if an exception under FAR
15.403-1(b) applies.

(b) If any price, including profit, negotiated in connec-
tion with any modification under this clause, was increased
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by any significant amount because (1) the Contractor or a
subcontractor furnished cost or pricing data that were not
complete, accurate, and current as certified in its Certificate
of Current Cost or Pricing Data, (2) a subcontractor or
prospective subcontractor furnished the Contractor cost or
pricing data that were not complete, accurate, and current as
certified in the Contractor’s Certificate of Current Cost or
Pricing Data, or (3) any of these parties furnished data of
any description that were not accurate, the price shall be
reduced accordingly and the contract shall be modified to
reflect the reduction. This right to a price reduction is lim-
ited to that resulting from defects in data relating to modifi-
cations for which this clause becomes operative under para-
graph (a) of this clause

(c) Any reduction in the contract price under paragraph
(b) of this clause due to defective data from a prospective
subcontractor that was not subsequently awarded the sub-
contract shall be limited to the amount, plus applicable
overhead and profit markup, by which (1) the actual sub-
contract or (2) the actual cost to the Contractor, if there was
no subcontract, was less than the prospective subcontract
cost estimate submitted by the Contractor; provided, that the
actual subcontract price was not itself affected by defective
cost or pricing data.

(d)(1) If the Contracting Officer determines under para-
graph (b) of this clause that a price or cost reduction should
be made, the Contractor agrees not to raise the following
matters as a defense:

(i) The Contractor or subcontractor was a sole
source supplier or otherwise was in a superior bargaining
position and thus the price of the contract would not have
been modified even if accurate, complete, and current cost
or pricing data had been submitted.

(if) The Contracting Officer should have known
that the cost or pricing data in issue were defective even
though the Contractor or subcontractor took no affirmative
action to bring the character of the data to the attention of
the Contracting Officer.

(iii) The contract was based on an agreement
about the total cost of the contract and there was no agree-
ment about the cost of each item procured under the
contract.

(iv) The Contractor or subcontractor did not sub-
mit a Certificate of Current Cost or Pricing Data.

(2)(i) Except as prohibited by subdivision (d)(2)(ii)
of this clause, an offset in an amount determined appropri-
ate by the Contracting Officer based upon the facts shall be
allowed against the amount of a contract price reduction
if—
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(A) The Contractor certifies to the Contracting
Officer that, to the best of the Contractor's knowledge and
belief, the Contractor is entitled to the offset in the amount
requested; and

(B) The Contractor proves that the cost or pric-
ing data were available before the date of agreement on the
price of the contract (or price of the modification) and that
the data were not submitted before such date.

(if) An offset shall not be allowed if—

(A) The understated data was known by the
Contractor to be understated when the Certificate of Current
Cost or Pricing Data was signed; or

(B) The Government proves that the facts
demonstrate that the contract price would not have
increased in the amount to be offset even if the available
data had been submitted before the date of agreement on
price.

(e) If any reduction in the contract price under this
clause reduces the price of items for which payment was
made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall
pay the United States at the time such overpayment is
repaid—

(1) Simple interest on the amount of such overpay-
ment to be computed from the date(s) of overpayment to the
Contractor to the date the Government is repaid by the
Contractor at the applicable underpayment rate effective for
each quarter prescribed by the Secretary of the Treasury
under 26 U.S.C. 6621(a)(2); and

(2) A pendty equa to the amount of the overpay-
ment, if the Contractor or subcontractor knowingly
submitted cost or pricing data which were incomplete, inac-
curate, or noncurrent.

(End of clause)

52.214-28 Subcontractor Cost or Pricing Data—
M odifications—Sealed Bidding.
As prescribed in 14.201-7(c), insert the following clause
in solicitations and contracts:

SUBCONTRACTOR COST OR PRICING DATA—
MODIFICATIONS—SEALED BIDDING (OcT 1997)

(a8) The requirements of paragraphs (b) and (c) of this
clause shall—

(1) Become operative only for any modification to
this contract involving aggregate increases and/or decreases
in costs, plus applicable profits, expected to exceed the
threshold for submission of cost or pricing data at FAR
15.403-4(a)(1); and
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(2) Belimited to such modifications.

(b) Before awarding any subcontract expected to exceed
the threshold for submission of cost or pricing data at FAR
15.403-4(a)(1), on the date of agreement on price or the date
of award, whichever is later; or before pricing any subcon-
tract modifications involving aggregate increases and/or
decreases in costs, plus applicable profits, expected to
exceed the threshold for submission of cost or pricing data
at FAR 15.403-4(a)(1), the Contractor shall require the sub-
contractor to submit cost or pricing data (actually or by
specific identification in writing), unless an exception under
FAR 15.403-1(b) applies.

(c) The Contractor shall require the subcontractor to
certify in substantially the form prescribed in FAR subsec-
tion 15.406-2 that, to the best of its knowledge and belief,
the data submitted under paragraph (b) of this clause were
accurate, complete, and current as of the date of agreement
on the negotiated price of the subcontract or subcontract
modification.

(d) The Contractor shall insert the substance of this
clause, including this paragraph (d), in each subcontract
that, when entered into, exceeds the threshold for submis-
sion of cost or pricing data at FAR 15.403-4(a)(1).

(End of clause)

52.214-29 Order of Precedence—Sealed Bidding.
As prescribed in 14.201-7(d), insert the following clause;

ORDER OF PRECEDENCE—SEALED BIDDING (JAN 1986)

Any inconsistency in this solicitation or contract shall be
resolved by giving precedence in the following order:

(@) The Schedule (excluding the specifications);

(b) Representations and other instructions;

(c) Contract clauses,

(d) Other documents, exhibits, and attachments; and

(e) The specifications.

(End of clause)

52.214-30 Annual Representations and
Certifications—Sealed Bidding.
As prescribed in 14.201-6(u), insert the following
provision:

ANNUAL REPRESENTATIONS AND CERTIFICATIONS—SEALED
BipDING (JAN 1997)

The bidder has (check the appropriate block):

O (a) Submitted to the contracting office issuing this
solicitation, annual representations and certifications dated
[insert date of signa -

ture on submission], which are incorporated herein by
reference, and are current, accurate, and complete as of the
date of thisbid, except asfollows [insert changes that affect
only this solicitation; if "none," so state]:

O (b) Enclosed its annual representations and certifica-
tions.

(End of provision)

52.214-31 Facsimile Bids.
As prescribed in 14.201-6(v), insert the foIIowing|
provision:

FacsiMILE Bips (DEc 1989)

(@) Definition. “Facsimile bid,” as used in this solicita-
tion, means a bid, modification of a bid, or withdrawal of a
bid that is transmitted to and received by the Government
via electronic equipment that communicates and reproduces
both printed and handwritten material.

(b) Bidders may submit facsimile bids as responses to
this solicitation. These responses must arrive at the place
and by the time, specified in the solicitation.

(c) Facsimile bids that fail to furnish required represen-
tations or information or that reject any of the terms,
conditions, and provisions of the solicitation may be
excluded from consideration.

(d) Facsimile bids must contain the required signa-
tures.

(e) The Government reserves the right to make award
solely on the facsimile bid. However, if requested to do so
by the Contracting Officer, the apparently successful bid-
der agrees to promptly submit the complete original signed
bid.

(f) Facsimile receiving data and compatibility character-
istics are asfollows:

(1) Telephone number of receiving facsimile
equipment:

(2) Compatibility characteristics of receiving facsim-
ile equipment (e.g., make and model number, receiving
speed, communications protocol):

(g) If the bidder chooses to transmit a facsimile bid, the
Government will not be responsible for any failure attribut-
able to the transmission or receipt of the facsimile bid
including, but not limited to, the following:
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(1) Receipt of garbled or incomplete bid.

(2) Availability or condition of the receiving facsim-
ile equipment.

(3) Incompatibility between the sending and receiv-
ing equipment.

(4) Delay intransmission or receipt of bid.

(5) Failure of the bidder to properly identify the
bid.

(6) Illegibility of bid.

(7) Security of bid data

(End of provision)
| 52.214-32—52.214-33 [Reserved]
52.214-34 Submission of Offers in the English
L anguage.

As prescribed in 14.201-6(w) and 25.408(d), insert the
following provision:

52-54

SuBMISSION OF OFFERS IN THE ENGLISH LANGUAGE
(APR 1991)

Offers submitted in response to this solicitation shall be
in the English language. Offers received in other than
English shall be regjected.

(End of provision)

52.214-35 Submission of Offersin U.S. Currency.
As prescribed in 14.201-6(x) and 25.408(d), insert the |
following provision:

SuBMISSION OF OFFERS IN U.S. CURRENCY (APR 1991)

Offers submitted in response to this solicitation shall be
in terms of U.S. dollars. Offers received in other than U.S.
dollars shall be rejected.

(End of provision)
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52.215-1 Instructions to
Acquisition.
As prescribed in 15.209(a), insert the following provi-
sion:

Offerors—Competitive

INSTRUCTIONS TO OFFERORS—COMPETITIVE ACQUISITION
(Nov 1999)

(a) Definitions. As used in this provision—

“Discussions’ are negotiations that occur after establish-
ment of the competitive range that may, at the Contracting
Officer’s discretion, result in the offeror being allowed to
revise its proposal.

“Inwriting” or “written” means any worded or numbered
expression which can be read, reproduced, and later com-
municated, and includes electronically transmitted and
stored information.

“Proposal modification” is a change made to a proposal
before the solicitation’s closing date and time, or made in
response to an amendment, or made to correct a mistake at
any time before award.

“Proposal revision” is a change to a proposal made after
the solicitation closing date, at the request of or as allowed
by a Contracting Officer as the result of negotiations.

“Time,” if stated asanumber of days, is calculated using
calendar days, unless otherwise specified, and will include
Saturdays, Sundays, and legal holidays. However, if thelast
day falls on a Saturday, Sunday, or legal holiday, then the
period shall include the next working day.

(b) Amendments to solicitations. If this solicitation is
amended, all terms and conditions that are not amended
remain unchanged. Offerors shall acknowledge receipt of
any amendment to this solicitation by the date and time
specified in the amendment(s).

(c) Submission, modification, revision, and withdrawal
of proposals. (1) Unless other methods (e.g., €lectronic
commerce or facsimile) are permitted in the solicitation,
proposals and modifications to proposals shall be submitted
in paper media in sealed envelopes or packages (i)
addressed to the office specified in the solicitation, and (ii)
showing the time and date specified for receipt, the solicita-
tion number, and the name and address of the offeror.
Offerors using commercia carriers should ensure that the
proposal is marked on the outermost wrapper with the infor-
mation in paragraphs (c)(1)(i) and (c)(1)(ii) of this
provision.

(2) Thefirst page of the proposal must show—

(i) The solicitation number;

(if) The name, address, and telephone and facsim-
ile numbers of the offeror (and electronic address if
available);

(iii) A statement specifying the extent of agree-
ment with al terms, conditions, and provisions included in

the solicitation and agreement to furnish any or al items
upon which prices are offered at the price set opposite each
item;

(iv) Names, titles, and telephone and facsimile
numbers (and electronic addresses if available) of persons
authorized to negotiate on the offeror’s behaf with the
Government in connection with this solicitation; and

(v) Name, title, and signature of person authorized
to sign the proposal. Proposals signed by an agent shall be
accompanied by evidence of that agent's authority, unless
that evidence has been previoudly furnished to the issuing
office.

(3) Submission, modification, revision, and with -
drawal of proposals. (i) Offerors are responsible for
submitting proposals, and any modifications, revisions, or
withdrawals, so as to reach the Government office desig-
nated in the solicitation by the time specified in the
solicitation. If no time is specified in the solicitation, the
time for receipt is 4:30 p.m., loca time, for the designated
Government office on the date that proposal or revision is
due.

(ii)(A) Any proposal, modification, revision, or
withdrawal received at the Government office designated in
the solicitation after the exact time specified for receipt of
offers is “late” and will not be considered unless it is
received before award is made, the Contracting Officer
determines that accepting the late offer would not unduly
delay the acquisition; and—

(1) If it was transmitted through an elec-
tronic commerce method authorized by the solicitation, it
was received at the initial point of entry to the Government
infrastructure not later than 5:00 p.m. one working day prior
to the date specified for receipt of proposals; or

(2) There is acceptable evidence to establish
that it was received at the Government installation desig-
nated for receipt of offers and was under the Government’s
control prior to the time set for receipt of offers; or

(3) It isthe only proposal received.

(B) However, a late modification of an other-
wise successful proposal that makes its terms more
favorable to the Government, will be considered at any time
it is received and may be accepted.

(iii) Acceptable evidence to establish the time of
receipt at the Government installation includes the time/date
stamp of that instalation on the proposal wrapper, other
documentary evidence of receipt maintained by the installa
tion, or ora testimony or statements of Government
personnel.

(iv) If an emergency or unanticipated event inter-
rupts norma Government processes so that proposals
cannot be received at the office designated for receipt of
proposals by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of
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the solicitation, the time specified for receipt of proposals
will be deemed to be extended to the same time of day spec-
ified in the solicitation on the first work day on which
normal Government processes resume.

(v) Proposals may be withdrawn by written notice
received at any time before award. Oral proposas in
response to oral solicitations may be withdrawn oraly. If
the solicitation authorizes facsimile proposals, proposals
may be withdrawn viafacsimile received at any time before
award, subject to the conditions specified in the provision at
52.215-5, Facsimile Proposals. Proposals may be with-
drawn in person by an offeror or an authorized
representative, if the identity of the person requesting with-
drawal is established and the person signs a receipt for the
proposal before award.

(4) Unless otherwise specified in the solicitation, the
offeror may propose to provide any item or combination of
items.

(5) Proposals submitted in response to this solicita-
tion shall bein English and in U.S. dollars, unless otherwise
permitted by the solicitation.

(6) Offerors may submit modifications to their pro-
posals at any time before the solicitation closing date and
time, and may submit modifications in response to an
amendment, or to correct a mistake at any time before
award.

(7) Offerors may submit revised proposals only if
requested or allowed by the Contracting Officer.

(8) Proposals may be withdrawn at any time before
award. Withdrawals are effective upon receipt of notice by
the Contracting Officer.

(d) Offer expiration date. Proposals in response to this
solicitation will be valid for the number of days specified on
the solicitation cover sheet (unless adifferent period is pro-
posed by the offeror).

() Restriction on disclosure and use of data. Offerors
that includein their proposals data that they do not want dis-
closed to the public for any purpose, or used by the
Government except for evaluation purposes, shall—

(1) Mark the title page with the following legend:

This proposal includes data that shall not be disclosed
outside the Government and shall not be duplicated,
used, or disclosed—in whole or in part—for any purpose
other than to evaluate this proposal. If, however, a con-
tract is awarded to this offeror as a result of—or in
connection with—the submission of this data, the
Government shall have the right to duplicate, use, or dis
close the data to the extent provided in the resulting
contract. This restriction does not limit the
Government's right to use information contained in this
dataif it is obtained from another source without restric-
tion. The data subject to this restriction are contained in
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sheets[insert numbers or other identification of sheets];
and

(2) Mark each sheet of data it wishes to restrict with
the following legend:

Use or disclosure of data contained on this sheet is sub-
ject to the restriction on the title page of this proposal.

(f) Contract award. (1) The Government intends to
award a contract or contracts resulting from this solicitation
to the responsible offeror(s) whose proposal(s) represents
the best value after eval uation in accordance with the factors
and subfactors in the solicitation.

(2) The Government may reject any or all proposals
if such action isin the Government’ s interest.

(3) The Government may waive informalities and
minor irregularities in proposals received.

(4) The Government intends to evaluate proposals
and award a contract without discussions with offerors
(except clarifications as described in FAR 15.306(a)).
Therefore, the offeror’s initial proposal should contain the
offeror’s best terms from a cost or price and technical stand-
point. The Government reserves the right to conduct
discussions if the Contracting Officer later determines them
to be necessary. If the Contracting Officer determines that
the number of proposals that would otherwise be in the
competitive range exceeds the number at which an efficient
competition can be conducted, the Contracting Officer may
limit the number of proposalsin the competitive range to the
greatest number that will permit an efficient competition
among the most highly rated proposals.

(5) The Government reserves the right to make an
award on any item for a quantity less than the quantity
offered, at the unit cost or prices offered, unless the offeror
specifies otherwise in the proposal.

(6) The Government reserves the right to make mul -
tiple awards if, after considering the additiona
administrative costs, it is in the Government’s best interest
to do so.

(7) Exchanges with offerors after receipt of a pro-
posa do not constitute a rejection or counteroffer by the
Government.

(8) The Government may determine that a proposal is
unacceptable if the prices proposed are materially unbal-
anced between line items or subline items. Unbalanced
pricing exists when, despite an acceptable total evaluated
price, the price of one or more contract line items is signif-
icantly overstated or understated as indicated by the
application of cost or price analysis techniques. A proposal
may be rejected if the Contracting Officer determines that
the lack of balance poses an unacceptable risk to the
Government.
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(9) If acost realism anaysis is performed, cost real-
ism may be considered by the source selection authority in
evaluating performance or schedule risk.

(10) A written award or acceptance of proposal
mailed or otherwise furnished to the successful offeror
within the time specified in the proposal shall result in a
binding contract without further action by either party.

(11) The Government may disclose the following
information in postaward debriefings to other offerors:

(i) The overall evaluated cost or price and techni-
cal rating of the successful offeror;

(ii) The overall ranking of al offerors, when any
ranking was developed by the agency during source selec-
tion;

(iif) A summary of the rationale for award; and

(iv) For acquisitions of commercial items, the
make and model of the item to be delivered by the success-
ful offeror.

(End of provision)

Alternate | (Oct 1997). As prescribed in 15.209(a)(1),
substitute the following paragraph (f)(4) for paragraph
(f)(4) of the basic provision:

(f)(4) The Government intends to evaluate proposals
and award a contract after conducting discussions with
offerors whose proposals have been determined to be within
the competitive range. If the Contracting Officer deter-
mines that the number of proposals that would otherwise be
in the competitive range exceeds the number at which an

efficient competition can be conducted, the Contracting
Officer may limit the number of proposals in the competi-
tive range to the greatest number that will permit an
efficient competition among the most highly rated propos-
as. Therefore, the offeror'sinitial proposal should contain
the offeror's best terms from a price and technical stand-
point.

Alternate Il (Oct 1997). As prescribed in 15.209(a)(2),
add a paragraph (c)(9) substantially the same as the follow-
ing to the basic clause:

(c)(9) Offerors may submit proposals that depart from
stated requirements. Such proposals shall clearly identify
why the acceptance of the proposal would be advantageous
to the Government. Any deviationsfrom the terms and con-
ditions of the solicitation, as well as the comparative
advantage to the Government, shall be clearly identified and
explicitly defined. The Government reserves the right to
amend the solicitation to allow all offerors an opportunity to
submit revised proposal s based on the revised requirements.

52.215-2 Audit and Recor ds—Negotiation.
As prescribed in 15.209(b), insert the following clause:

AuDIT AND RECORDS—NEGOTIATION (JUNE 1999)

(a) Asused inthis clause, “records’ includes books, doc-
uments, accounting procedures and practices, and other
data, regardless of type and regardless of whether such
items are in written form, in the form of computer data, or
in any other form.

[The next pageis 52-59.]
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52.216-27 Singleor Multiple Awards.
As prescribed in 16.506(f), insert the following provision:

SINGLE OR MULTIPLE AWARDS (OcT 1995)

The Government may elect to award a single delivery
order contract or task order contract or to award multiple
delivery order contracts or task order contracts for the same
or similar supplies or services to two or more sources under
this solicitation.

(End of provision)

52.216-28 Multiple Awards for
Assistance Services.
As prescribed in 16.506(g), insert the following provi-
sion:

Advisory and

MULTIPLE AWARDS FOR ADVISORY AND ASSISTANCE
ServICES (OcT 1995)

The Government intends to award multiple contracts for
the same or similar advisory and assistance services to two
or more sources under this solicitation unless the
Government determines, after evaluation of offers, that only
one offeror is capable of providing the services at the level
of quality required.

(End of provision)

52.217-1 [Reserved]

52.217-2 Cancellation Under Multi-year Contracts.
As prescribed in 17.109(a), insert the following clause:

CANCELLATION UNDER MULTI-YEAR CONTRACTS
(Oct 1997)

(a) “Cancellation,” as used in this clause, means that the
Government is canceling its requirements for all supplies or
servicesin program years subsequent to that in which notice
of cancellation is provided. Cancellation shall occur by the
date or within the time period specified in the Schedule,
unless a later date is agreed to, if the Contracting Officer—

(1) Notifies the Contractor that funds are not available
for contract performance for any subsequent program year; or

(2) Failsto notify the Contractor that funds are avail-
able for performance of the succeeding program year
requirement.

(b) Except for cancellation under this clause or termina-
tion under the Default clause, any reduction by the
Contracting Officer in the requirements of this contract shall
be considered a termination under the Termination for
Convenience of the Government clause.

(c) If cancellation under this clause occurs, the
Contractor will be paid a cancellation charge not over the
cancellation ceiling specified in the Schedule as applicable
at the time of cancellation.

(d) The cancellation charge will cover only—

(1) Costs—

(i) Incurred by the Contractor and/or subcontractor;

(ii) Reasonably necessary for performance of the
contract; and

(iii) That would have been equitably amortized
over the entire multi-year contract period but, because of the
cancellation, are not so amortized; and

(2) A reasonable profit or fee on the costs.

(e) The cancellation charge shall be computed and the
claim made for it asif the claim were being made under the
Termination for Convenience of the Government clause of
this contract. The Contractor shall submit the claim
promptly but no later than 1 year from the date—

(1) Of natification of the nonavailability of funds; or

(2) Specified in the Schedule by which notification of
the availahility of additiona funds for the next succeeding
program year is required to be issued, whichever is earlier,
unless extensions in writing are granted by the Contracting
Officer.

(f) The Contractor’s claim may include—

(1) Reasonable nonrecurring costs (see Subpart 15.4 |
of the Federal Acquisition Regulation) which are applicable
to and normally would have been amortized in all supplies
or services which are multi-year requirements,

(2) Allocable portions of the costs of facilities
acquired or established for the conduct of the work, to the
extent that it is impracticable for the Contractor to use the
facilities in its commercial work, and if the costs are not
charged to the contract through overhead or otherwise
depreciated;

(3) Costs incurred for the assembly, training, and
transportation to and from the job site of a specialized work
force; and

(4) Costs not amortized solely because the cancella-
tion had precluded anticipated benefits of Contractor or
subcontractor learning.

(g) The claim shall not include—

(1) Labor, material, or other expenses incurred by the
Contractor or subcontractors for performance of the can-
celed work;

(2) Any cost already paid to the Contractor;

(3) Anticipated profit or unearned fee on the canceled
work; or

(4) For service contracts, the remaining useful commer-
cial life of facilities. “Useful commercial life” means the
commercial utility of the facilities rather than their physical
life with due consideration given to such factors as location of
facilities, their specialized nature, and obsolescence.
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(h) This contract may include an Option clause with the
period for exercising the option limited to the date in the
contract for notification that funds are available for the next
succeeding program year. If so, the Contractor agrees not to
include in option quantities any costs of a startup or nonre-
curring nature that have been fully set forth in the contract.
The Contractor further agrees that the option quantities will
reflect only those recurring costs and a reasonable profit or
fee necessary to furnish the additional option quantities.

(i) Quantities added to the original contract through the
Option clause of this contract shall be included in the quan-
tity canceled for the purpose of computing alowable
cancellation charges.

(End of clause)

52.217-3 Evaluation Exclusive of Options.

As prescribed in 17.208(a), insert a provision substan-
tially the same as in the following in solicitations when the
solicitation includes an option clause and does not include
one of the provisions prescribed in 17.208(b) or (c):

EvALUATION ExcLusIVE oF OpTIONS (APR 1984)

The Government will evaluate offers for award purposes
by including only the price for the basic requirement; i.e.,
options will not beincluded in the evaluation for award pur-
poses.

(End of provision)

52.217-4 Evaluation of Options Exercised at Time of
Contract Award.
As prescribed in 17.208(b), insert a provision substan-
tially the same as the following:

EvALUATION OF OPTIONS EXERCISED AT TIME OF CONTRACT
AwARD (JuN 1988)

Except when it is determined in accordance with FAR
17.206(b) not to be in the Government's best interests, the
Government will evaluate the total price for the basic
requirement together with any option(s) exercised at the
time of award.

(End of provision)

52.217-5 Evaluation of Options.
Asprescribed in 17.208(c)(1), insert a provision substan-
tially the same as the following:

EvaLuATION OF OPTIONS (JuL 1990)

Except when it is determined in accordance with FAR
17.206(b) not to be in the Government's best interests, the
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Government will evaluate offers for award purposes by
adding the total price for al optionsto the total price for the
basic requirement. Evaluation of options will not obligate
the Government to exercise the option(s).

(End of provision)

52.217-6 Option for Increased Quantity.
As prescribed in 17.208(d), insert a clause substantially
the same as the following:

OPTION FOR INCREASED QUANTITY (MAR 1989)

The Government may increase the quantity of supplies
caled for in the Schedule at the unit price specified. The
Contracting Officer may exercise the option by written
notice to the Contractor within [insert in the clause the
period of time in which the Contracting Officer has to exer-
cisethe option]. Delivery of the added items shall continue
at the same rate as the like items called for under the con-
tract, unless the parties otherwise agree.

(End of clause)

52.217-7 Option for Increased Quantity—Separately
Priced Lineltem.
As prescribed in 17.208(e), insert a clause substantially
the same as the following:

OPTION FOR INCREASED QUANTITY—SEPARATELY PRICED
LiNE ITEM (MAR 1989)

The Government may require the delivery of the num-
bered lineitem, identified in the Schedule as an option item,
in the quantity and at the price stated in the Schedule. The
Contracting Officer may exercise the option by written
notice to the Contractor within [insert in the clause the
period of time in which the Contracting Officer has to exer-
cise the option]. Delivery of added items shall continue at
the same rate that like items are called for under the con-
tract, unless the parties otherwise agree.

(End of clause)

52.217-8 Option to Extend Services.
As prescribed in 17.208(f), insert a clause substantially
the same as the following:

OpTION TO EXTEND SERVICES (Nov 1999)

The Government may require continued performance of
any services within the limits and at the rates specified in
the contract. These rates may be adjusted only as aresult of
revisionsto prevailing labor rates provided by the Secretary
of Labor. The option provision may be exercised more than
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once, but the total extension of performance hereunder shall
not exceed 6 months. The Contracting Officer may exercise
the option by written notice to the Contractor within
[insert the period of time within which the Contracting
Officer may exercise the option].

(End of clause)

52.217-9 Option to Extend the Term of the Contract.
As prescribed in 17.208(g), insert a clause substantially
the same as the following:

OPTION TO EXTEND THE TERM OF THE CONTRACT (Nov 1999)

(8 The Government may extend the term of this con-
tract by written notice to the Contractor within
[insert the period of time within which the Contracting
Officer may exercise the option]; provided that the
Government gives the Contractor a preliminary written
notice of its intent to extend at least days [60 days
unless a different number of days is inserted] before the
contract expires. The preliminary notice does not commit
the Government to an extension.

(b) If the Government exercises this option, the extended
contract shall be considered to include this option provision.

(c) Thetotal duration of this contract, including the exer-
cise of any options under this clause, shall not exceed

(months)(years).

(End of clause)

52.218 [Reserved]

52.219-1 Small Business Program Representations.
Asprescribed in 19.307(a)(1), insert the following provi-
sion:

SVALL BUSINESS PROGRAM REPRESENTATIONS (MAY 1999)

(8)(1) The standard industrial classification (SIC) code

for thisacquisitionis [insert
SIC code].
(20 The smal business size standard is

[insert size standard].

(3) The small business size standard for a concern
which submits an offer in its own name, other than on a con-
struction or service contract, but which proposes to furnish
a product which it did not itself manufacture, is 500
employees.

(b) Representations. (1) The offeror represents as part of
its offer that it O is, O isnot a small business concern.

(2) [Complete only if the offeror represented itself as
a small business concern in paragraph (b)(1) of this provi -
sion.] The offeror represents, for general statistical

purposes, that it O is, O isnot, a small disadvantaged busi-
ness concern as defined in 13 CFR 124.1002.

(3) [Complete only if the offeror represented itself as
a small business concern in paragraph (b)(1) of this provi -
sion.] The offeror represents as part of its offer that it O is,
O isnot awomen-owned small business concern.

(c) Definitions.

“Small business concern,” as used in this provision,
means a concern, including its affiliates, that is indepen-
dently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the criteria in 13
CFR Part 121 and the size standard in paragraph (a) of this
provision.

“Women-owned small business concern,” asused in this
provision, means a small business concern—

(1) Whichisat least 51 percent owned by one or more
women or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Notice. (1) If this solicitation is for supplies and has
been set aside, in whole or in part, for small business con-
cerns, then the clause in this solicitation providing notice of
the set-aside contains restrictions on the source of the end
items to be furnished.

(2) Under 15 U.S.C. 645(d), any person who misrep-
resents a firm's status as a small, small disadvantaged, or
women-owned small business concern in order to obtain a
contract to be awarded under the preference programs
established pursuant to section 8(a), 8(d), 9, or 15 of the
Small Business Act or any other provision of Federal law
that specifically references section 8(d) for a definition of
program eligibility, shall—

(i) Be punished by imposition of fine, imprison-
ment, or both;

(i) Be subject to administrative remedies, includ-
ing suspension and debarment; and

(iii) Be ineligible for participation in programs
conducted under the authority of the Act.

(End of provision)

Alternate | (Nov 1999). As prescribed in 19.307(8)(2),
add the following paragraph (b)(4) to the basic provision:
(4) [Complete only if offeror represented itself as a
small business concern in paragraph (b)(1) of this provi -
sion.] The offeror represents, as part of its offer, that—

(i) Ito is, 0 isnot aHUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained
by the Small Business Administration, and no material
change in ownership and control, principal office of owner-

52-95




FAC 97-14 NOVEMBER 23, 1999

52.219-2

FEDERALACQUISITION REGULATION

ship, or HUBZone employee percentage has occurred since
it was certified by the Small Business Administration in
accordance with 13 CFR Part 126; and

(i) It O is, O isnot ajoint venture that complies
with the reguirements of 13 CFR Part 126, and the repre-
sentation in paragraph (b)(4)(i) of this provision is accurate
for the HUBZone small business concern or concerns that
are participating in the joint venture. [The offeror shall
enter the name or names of the HUBZone small business
concern or concerns that are participating in the joint ven -
ture: ] Each HUBZone
small business concern participating in the joint venture
shall submit a separate signed copy of the HUBZone repre-
sentation.

Alternate Il (Nov 1999). As prescribed in 19.307(a)(3),
add the following paragraph (b)(5) to the basic provision:
(5) [Complete if offeror represented itself as disad -

vantaged in paragraph (b)(2) of thisprovision.] The offeror
shall check the category in which its ownership falls:

Black American.

Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).
Asian-Pacific American (persons with origins
from Burma, Thailand, Maaysia, Indonesia, Singapore,
Brunei, Japan, China, Taiwan, Laos, Cambodia
(Kampuched), Vietnam, Korea, The Philippines, U.S. Trust
Territory of the Pacific Islands (Republic of Paau),
Republic of the Marshall Islands, Federated States of
Micronesia, the Commonweglth of the Northern Mariana
Islands, Guam, Samoa, Macao, Hong Kong, Fiji, Tonga,
Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American
(persons with origins from India, Pakistan, Bangladesh, Sri
Lanka, Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the pre-
ceding.

52.219-2 Equal Low Bids.
As prescribed in 19.307(c), insert the following provi-
sion:

EquAaL Low Bibs (Oct 1995)

(@) This provision applies to small business concerns
only.

(b) The bidder's status as alabor surplus area (LSA) con-
cern may affect entitlement to award in case of tie bids. If
the bidder wishes to be considered for this priority, the bid-
der must identify, in the following space, the LSAin which
the costs to be incurred on account of manufacturing or pro-
duction (by the bidder or the first-tier subcontractors)
amount to more than 50 percent of the contract price.
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(c) Failure to identify the labor surplus areas as specified
in paragraph (b) of this provision will preclude the bidder
from receiving priority consideration. If the bidder is
awarded a contract as a result of receiving priority consid-
eration under this provision and would not have otherwise
received award, the bidder shall perform the contract or
cause the contract to be performed in accordance with the
obligations of an LSAconcern.

(End of provision)

52.219-3 Notice of Total HUBZone Set-Aside.
As prescribed in 19.1308(a), insert the following clause:

NoTice oF TOTAL HUBZoNE SeT-ASIDE  (JAN 1999)

(a) Definition. “HUBZone small business concern,” as
used in this clause, means a small business concern that
appears on the List of Qualified HUBZone Small Business

Concerns maintained by the Small Business
Administration.
(b) General. (1) Offers are solicited only from

HUBZone small business concerns. Offers received from
concerns that are not HUBZone small business concerns
shall not be considered.

(2) Any award resulting from this solicitation will be
made to a HUBZone small business concern.

(c) Agreement. A HUBZone small business concern
agrees that in the performance of the contract, in the case of
acontract for—

(1) Services (except construction), at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern or employees of other
HUBZone small business concerns,

(2) Supplies (other than acquisition from a non-
manufacturer of the supplies), at least 50 percent of the cost
of manufacturing, excluding the cost of materias, will be
performed by the concern or other HUBZone small business
concerns,

(3) General construction, at least 15 percent of
the cost of the contract performance incurred for person-
nel will be spent on the concern's employees or the
employees of other HUBZone small business concerns;
or

(4) Construction by special trade contractors, at
least 25 percent of the cost of the contract performance
incurred for personnel will be spent on the concern's
employees or the employees of other HUBZone small busi -
NEss concerns.

(d) A HUBZone joint venture agrees that, in the perfor-
mance of the contract, the applicable percentage specified in
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(2) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan or
any remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets al of the criteria set forth in paragraph (a) of this
clause.

(c) Any award resulting from this solicitation will be
made to the Small Business Administration, which will sub-
contract performance to the successful 8(a) offeror selected
through the evaluation criteria set forth in this solicitation.

(d)(1) Agreement. A small business concern submitting
an offer inits own name agreesto furnish, in performing the
contract, only end items manufactured or produced by small
business concerns in the United States. The term “United
States” includes its territories and possessions, the
Commonwealth of Puerto Rico, the trust territory of the
Pacific Islands, and the District of Columbia. If this pro-
curement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm. This subparagraph does not
apply in connection with construction or service contracts.

(2) The [insert name of SBA's con -
tractor] will notify the [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer all or part of its stock or other ownership interest to
any other party.

(End of clause)

Alternate | (Nov 1989). If the competition is to be lim-
ited to 8(a) concerns within one or more specific SBA
regions or districts, add the following subparagraph (a)(4) to
paragraph (a) of the clause:

(4) The offeror's approved business plan is on thefile
and serviced by [Contracting Officer completes
by inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate Il (Dec 1996). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete subparagraph (d)(1).

52.219-19 Small Business Concern Representation for
the Small Business Competitiveness Demonstration
Program.

As prescribed in 19.1007(a), insert the following provi-
sion:

SVALL BusiNESs CONCERN REPRESENTATION FOR THE SMALL
BusiNESs COMPETITIVENESS DEMONSTRATION PROGRAM
(JaN 1997)

(a) Definition. “Emerging small business’ as used in this
solicitation, means a small business concern whose size is
no greater than 50 percent of the numerical size standard
applicable to the standard industrial classification code
assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.] The Offeror 0
is, O isnot an emerging small business.

(c) [ Complete only if the Offeror is a small business or
an emerging small business, indicating its size range]
Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts]. [Check one of the
following.]

No. oF EMPLOYEES AvG. ANNUAL GROSs REVENUES

_____50o0r fewer ____$1million or less
51 -100 _ $1,000,001 - $2 million
_101-250 ___$2,000,001 - $3.5 million
_ 251-500 _ $3,500,001 - $5 million
__ 501-750 ___$5,000,001 - $10 million
__ 751-1,000 ___$10,000,001 - $17 million
____ Over 1,000 __ Over $17 million

(End of provision)

52.219-20 Notice of Emerging Small Business Set-
Aside.
As prescribed in 19.1007(b), insert the following provi-
sion:

NoTICE OF EMERGING SMALL BUSINESS SET-ASIDE
(JaN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only. Offers that
are not from an emerging small business shall not be con-
sidered and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1007(c), insert the following provi-

sion:

52-104.1
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SVALL BUSINESS SizE REPRESENTATION FOR TARGETED
INDUSTRY CATEGORIES UNDER THE SMALL BUSINESS
CoMPETITIVENESS DEMONSTRATION PROGRAM (MAY 1999)

[Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]

Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annua receipts]. [Check one of the
following.]

No. oF EMPLOYEES AvG. ANNUAL GROSS REVENUES

____ BOorfewer __ $1millionorless
___51-100 ___ $1,000,001 - $2 million
__101-250 ___%$2,000,001 - $3.5 million
____251-500 ___ $3,500,001 - $5 million
____ 501-750 ____ $5,000,001 - $10 million
_751-1,000 __ $10,000,001 - $17 million
___ Over 1,000 __ Over $17 million

(End of provision)

52.219-22 Small Disadvantaged Business Status.
As prescribed in 19.307(b), insert the following provi-
sion:

I SMALL DisaDVANTAGED BusiNESs StaTus (OcT 1999)

(a) General. Thisprovision isused to assess an offeror’s
small disadvantaged business status for the purpose of
obtaining a benefit on this solicitation. Status as a small
business and status as a small disadvantaged business for
general statistical purposes is covered by the provision at
FAR 52.219-1, Small Business Program Representation.

(b) Representations. (1) General. The offeror repre-
sents, as part of its offer, that it is asmall business under the
size standard applicable to this acquisition; and either—

O (i) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and

(A) No material change in disadvantaged
ownership and control has occurred since its certification;

(B) Where the concern is owned by one or
more disadvantaged individuals, the net worth of each indi-
vidual upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and
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(C) Itisidentified, on the date of its represen-
tation, as a certified small disadvantaged business concernin
the database maintained by the Small BusinessAdministration
(PRO-Nget); or

O (ii) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.

(2) o For Joint Ventures. The offeror represents, as
part of its offer, that it is ajoint venture that complies with
the requirements at 13 CFR 124.1002(f) and that the repre-
sentation in paragraph (b)(1) of thisprovision is accurate for
the small disadvantaged business concern that is participat-
ing in the joint venture. [The offeror shall enter the name of
the small disadvantaged business concern that is partici -
pating in the joint venture: |

(c) Penalties and Remedies. Anyone who misrepresents
any aspects of the disadvantaged status of a concern for the
purposes of securing a contract or subcontract shall—

(1) Be punished by imposition of a fine, imprison-
ment, or both;

(2) Be subject to administrative remedies, including
suspension and debarment; and

(3) Be indligible for participation in programs con-
ducted under the authority of the Small Business Act.

(End of provision)

Alternate | (Oct 1998). As prescribed in 19.307(b), add
the following paragraph (b)(3) to the basic provision:

(3) Address. The offeror represents that its address O
is, 0 isnotinaregion for which asmall disadvantaged busi-
ness procurement mechanism is authorized and its address has
not changed since its certification as a small disadvantaged
business concern or submission of its application for certifica
tion. Thelist of authorized small disadvantaged business
procurement mechanisms and regions is posted at
http://www.arnet.gov/References/sdbadjustments.htm. The
offeror shall usethe list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror aslisted on the Small Business Administration’s regis-
ter of small disadvantaged business concerns or the address on
the completed application that the concern has submitted to
the Small Business Administration or a Private Certifier in
accordance with 13 CFR part 124, subpart B. For joint ven-
tures, “address’ refers to the address of the small
disadvantaged business concern that is participating in the
joint venture.
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(iv) Agreeto an equitable adjustment as provided in
the Changes clause of this contract, if the contract cost is mate-
rially affected by an OMB Circular A-21 accounting principle
amendment which, on becoming effective after the date of
contract award, requires the Contractor to make a change to
the Contractor’ s established cost accounting practices.

(5) Agree to an adjustment of the contract price or
cost allowance, as appropriate, if the Contractor or a sub-
contractor fails to comply with an applicable Cost
Accounting Standard, or to follow any cost accounting prac-
tice consistently and such failure results in any increased
costs paid by the United States. Such adjustment shall pro-
vide for recovery of the increased costs to the United States,
together with interest thereon computed at the annual rate
established under section 6621 of the Internal Revenue
Code of 1986 (26 U.S.C. 6621) for such period, from the
time the payment by the United States was made to the time
the adjustment is effected. In no case shall the Government
recover costs greater than the increased cost to the
Government, in the aggregate, on the relevant contracts sub-
ject to the price adjustment, unless the Contractor made a
change in its cost accounting practices of which it was
aware or should have been aware at the time of price nego-
tiations and which it failed to disclose to the Government.

(b) If the partiesfail to agree whether the Contractor or a
subcontractor has complied with an applicable CAS or a
CAS rule or regulation in 48 CFR 9903 and as to any cost
adjustment demanded by the United States, such failure to
agree will constitute a dispute under the Contract Disputes
Act (41 U.S.C. 601).

(c) The Contractor shall permit any authorized represen-
tatives of the Government to examine and make copies of
any documents, papers, or records relating to compliance
with the requirements of this clause.

(d) The Contractor shall include in all negotiated sub-
contracts which the Contractor enters into, the substance of
this clause, except paragraph (b), and shall require such
inclusion in al other subcontracts, of any tier, including the
obligation to comply with all applicable CAS in effect on
the subcontractor's award date or, if the subcontractor has
submitted cost or pricing data, on the date of final agree-
ment on price as shown on the subcontractor’s signed
Certificate of Current Cost or Pricing Data, except that—

(1) If the subcontract is awarded to a business unit
which pursuant to 48 CFR 9903.201-2 is subject to other
types of CAS coverage, the substance of the applicable
clause set forth in 48 CFR 9903.201-4 shall be inserted;

(2) This requirement shall apply only to negotiated
subcontracts in excess of $500,000; and

(3) The requirement shall not apply to negotiated
subcontracts otherwise exempt from the requirement to
include a CAS clause as specified in 48 CFR 9903.201-1.

(End of clause)

52.230-6 Administration of
Standards.
As prescribed in 30.201-4(d)(1), insert the following
clause:

Cost Accounting

ADMINISTRATION OF COST ACCOUNTING STANDARDS
(Nov 1999)

For the purpose of administering the Cost Accounting
Standards (CAS) requirements under this contract, the
Contractor shall take the steps outlined in paragraphs (a)
through (g) of this clause:

(a) Submit to the Contracting Officer a description of any
cost accounting practice change, the total potential impact
of the change on contracts containing a CAS clause, and a
general dollar magnitude of the change which identifies the
potential shift of costs between CAS-covered contracts by
contract type (i.e., firm-fixed-price, incentive, cost-plus-
fixed fee, etc.) and other contractor business activity. As
related to CAS-covered contracts, the analysis should iden-
tify the potential impact on funds of the various
Agencies/Departments (i.e., Department of Energy,
National Aeronautics and Space Administration, Army,
Navy, Air Force, other Department of Defense, other
Government) as follows:

(1) For any change in cost accounting practices
required in accordance with subparagraph (a)(3) and subdi-
vision (a)(4)(i) of the clause a& FAR 52.230-2, Cost
Accounting Standards; or subparagraph (a)(3) and subdivi-
sions (a)(4)(i) or (a)(4)(iv) of the clause at FAR 52.230-5,
Cost Accounting Standards—Educational Institution;
within 60 days (or such other date as may be mutually
agreed to) after award of a contract requiring this change.

(2) For any change in cost accounting practices pro-
posed in accordance with subdivision (a)(4)(ii) or (iii) of the
clauses at FAR 52.230-2, Cost Accounting Standards, and
FAR 52.230-5, Cost Accounting Standards—Educational
Institution; or with subparagraph (a)(3) of the clause at FAR
52.230-3, Disclosure and Consistency of Cost Accounting
Practices, not less than 60 days (or such other date as may
be mutually agreed to) before the effective date of the pro-
posed change.

(3) For any failure to comply with an applicable CAS
or to follow a disclosed practice (as contemplated by sub-
paragraph (a)(5) at FAR 52.230-2, Cost Accounting
Standards, and FAR 52.230-5, Cost Accounting
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Standards—Educational Institution; or by subparagraph
(a)(4) at FAR 52.230-3, Disclosure and Consistency of Cost
Accounting Practices):

(i) Within 60 days (or such other date as may be
mutually agreed to) after the date of agreement with the ini-
tial finding of noncompliance, or

(ii) In the event of Contractor disagreement with
the initial finding of noncompliance, within 60 days of the
date the Contractor is notified by the Contracting Officer of
the determination of noncompliance.

(b) After an ACO, or cognizant Federal agency official,
determination of materiality, submit a cost impact proposal
in the form and manner specified by the Contracting Officer
within 60 days (or such other date as may be mutualy
agreed to) after the date of determination of the adequacy
and compliance of a change submitted pursuant to para-
graph (a) of this clause. The cost impact proposal shall be
in sufficient detail to permit evaluation, determination, and
negotiation of the cost impact upon each separate CAS-cov-
ered contract and subcontract.

(1) Cost impact proposals submitted for changes in
cost accounting practices required in accordance with sub-
paragraph (a)(3) and subdivision (a)(4)(i) of the clause at
FAR 52.230-2, Cost Accounting Standards; or subparagraph
(a)(3) and subdivisions (a)(4)(i) or (a)(4)(iv) of the clause at
FAR 52.230-5, Cost Accounting Standards—Educational
Ingtitution; shall identify the applicable standard or cost
principle and all contracts and subcontracts containing the
clauses entitled Cost Accounting Standards or Cost
Accounting Standards—Educational Institution, which
have an award date before the effective date of that standard
or cost principle.

(2) Cost impact proposals submitted for any changein
cost accounting practices proposed in accordance with sub-
divisions (a)(4)(ii) or (iii) of the clauses at FAR 52.230-2,
Cost Accounting Standards, and FAR 52.230-5, Cost
Accounting Standards—Educational Institution; or with
subparagraph (a)(3) of the clause at FAR 52.230-3,
Disclosure and Consistency of Cost Accounting Practices;
shall identify all contracts and subcontracts containing the
clauses at FAR 52.230-2, Cost Accounting Standards, FAR
52.230-5, Cost Accounting Standards—Educational
Institution, and FAR 52.230-3, Disclosure and Consistency
of Cost Accounting Practices.

(3) Cost impact proposals submitted for failure to
comply with an applicable CAS or to follow a disclosed
practice as contemplated by subparagraph (a)(5) of the
clauses at FAR 52.230-2, Cost Accounting Standards, and
FAR 52.230-5, Cost Accounting Standards—Educational
Ingtitution; or by subparagraph (a)(4) of the clause at FAR
52.230-3, Disclosure and Consistency of Cost Accounting
Practices, shal identify the cost impact on each separate
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CAS covered contract from the date of failure to comply
until the noncompliance is corrected.

(c) If the submissions required by paragraphs (a) and (b)
of this clause are not submitted within the specified time, or
any extension granted by the Contracting Officer, an
amount not to exceed 10 percent of each subsequent amount
determined payable related to the Contractor's CAS-covered
prime contracts, up to the estimated general dollar magni-
tude of the cost impact, may be withheld until such time as
the required submission has been provided in the form and
manner specified by the Contracting Officer.

(d) Agreeto appropriate contract and subcontract amend-
ments to reflect adjustments established in accordance with
subparagraphs (8)(4) and (a)(5) of the clauses a FAR
52.230-2 and 52.230-5; or with subparagraphs (a)(3) or
(Q)(4) of the Disclosure and Consistency of Cost
Accounting Practices clause at FAR 52.230-3.

(e) For al subcontracts subject to the clauses at FAR
52.230-2, 52.230-3, or 52.230-5—

(1) So state in the body of the subcontract, in the let-
ter of award, or in both (self-deleting clauses shall not be
used);

(2) Include the substance of this clause in al negoti-
ated subcontracts; and

(3) Within 30 days after award of the subcontract,
submit the following information to the Contractor’s cog-
nizant contract administration office for transmittal to the
contract administration office cognizant of the subcontrac-
tor’'s facility:

(i) Subcontractor’s name and subcontract number.
(i) Dollar amount and date of award.
(iii) Name of Contractor making the award.

(f) Notify the Contracting Officer in writing of any
adjustments required to subcontracts under this contract and
agree to an adjustment, based on them, to this contract price
or estimated cost and fee. This notice is due within 30 days
after proposed subcontract adjustments are received and
shall include a proposal for adjusting the higher tier sub-
contract or the prime contract appropriately.

(g) For subcontracts containing the clauses at FAR 52.230-
2 or 52.230-5, require the subcontractor to comply with all
Standards in effect on the date of award or of final agreement
on price, as shown on the subcontractor's signed Certificate of
Current Cost or Pricing Data, whichever is earlier.

(End of clause)

52.231 [Reserved]
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52.236-28

vision, direction, control, and approval of the Contracting
Officer.

(End of clause)

52.236-25 Requirementsfor Registration of Designers.
As prescribed in 36.609-4, insert the following clause:
(a) Outside the United States, its possessions, and Puerto

Rico; or
(b) In a State or possession that does not have registra-

tion requirements for the particular field involved.

REQUIREMENTS FOR REGISTRATION OF DESIGNERS
(APr 1984)

The design of architectural, structural, mechanical, elec-
trical, civil, or other engineering features of the work shall
be accomplished or reviewed and approved by architects or
engineers registered to practice in the particular profes-
sional field involved in a State or possession of the United
States, in Puerto Rico, or in the District of Columbia

(End of clause)

52.236-26 Preconstruction Conference.
As prescribed in 36.522, insert the following clause:

PrECONSTRUCTION CONFERENCE (FEB 1995)

If the Contracting Officer decides to conduct a precon-
struction conference, the successful offeror will be notified
and will be reguired to attend. The Contracting Officer's
notification will include specific details regarding the date,
time, and location of the conference, any need for atten-
dance by subcontractors, and information regarding the
items to be discussed.

(End of clause)

52.236-27 Site Visit (Construction).
As prescribed in 36.523, insert a provision substantially
the same as the following:

STE VisIT (ConsTRUCTION) (FEB 1995)

(a) The clauses at 52.236-2, Differing Site Conditions,
and 52.236-3, Site Investigations and Conditions Affecting
the Work, will be included in any contract awarded as a
result of this solicitation. Accordingly, offerors or quoters
are urged and expected to inspect the site where the work
will be performed.

(b) Sitevisitsmay be arranged during normal duty hours
by contacting:
Name:
Address:

Telephone:

(End of provision)

Alternate | (Feb 1995). If an organized site visit will be
conducted, substitute a paragraph substantially the same as
the following for paragraph (b) of the basic provision:

(b) An organized site visit has been scheduled for—

[Insert date and time]

(c) Participants will meet at—

[Insert location]

(End of provision)

52.236-28 Preparation of Proposals—Construction.
As prescribed in 36.520, insert the following provision:

PREPARATION OF PROPOSALS—CONSTRUCTION (OcT 1997)

(8 Proposals must be (1) submitted on the forms fur-
nished by the Government or on copies of those forms; and
(2) manually signed. The person signing a proposal must
initial each erasure or change appearing on any proposal
form.

(b) The proposal form may require offerors to submit
proposed prices for one or more items on various bases,
including—

(1) Lump sum price;

(2) Alternate prices;

(3) Units of construction; or

(4) Any combination of paragraphs (b)(1) through
(b)(3) of this provision.

(c) If the solicitation requires submission of a proposal
on all items, failure to do so may result in the proposal being
rejected without further consideration. If a proposal on all
items is not required, offerors should insert the words "no
proposal” in the space provided for any item on which no
priceis submitted.

(d) Alternate proposalswill not be considered unlessthis
solicitation authorizes their submission.

(End of provision)

[The next page is 52-247.]
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52.248-1 Value Engineering.
As prescribed in 48.201, insert the following clause:

VALUE ENGINEERING (Nov 1999)

(a) General. The Contractor is encouraged to develop, pre-
pare, and submit value engineering change proposals
(VECP's) voluntarily. The Contractor shall share in any net
acquisition savings realized from accepted VECP's, in accor-
dance with the incentive sharing rates in paragraph (f) below.

(b) Definitions.

“Acquisition savings,” as used in this clause, means sav-
ings resulting from the application of a VECP to contracts
awarded by the same contracting office or its successor for
essentially the same unit. Acquisition savings include—

(1) Instant contract savings, which are the net cost
reductions on this, the instant contract, and which are equal
to the instant unit cost reduction multiplied by the number
of instant contract units affected by the VECP, less the
Contractor’s alowable development and implementation
costs;

(2) Concurrent contract savings, which are net reduc-
tionsin the prices of other contracts that are definitized and
ongoing at the time the VECP is accepted; and

(3) Future contract savings, which are the product of
the future unit cost reduction multiplied by the number of
future contract unitsin the sharing base. On an instant con-
tract, future contract savingsinclude savings on increasesin
quantities after VECP acceptance that are due to contract
modifications, exercise of options, additional orders, and
funding of subsequent year requirements on a multiyear
contract.

“Collateral savings,” as used in this clause, means those
measurable net reductions resulting from a VECP in the
agency’soverall projected collateral costs, exclusive of acqui-
sition savings, whether or not the acquisition cost changes.

“Contracting office” includes any contracting office that
the acquisition is transferred to, such as another branch of
the agency or another agency’s office that is performing a
joint acquisition action.

“Contractor’s development and implementation costs,”
as used in this clause, means those costs the Contractor
incurs on a VECP specifically in developing, testing,
preparing, and submitting the VECP, as well as those costs
the Contractor incurs to make the contractual changes
required by Government acceptance of a VECP.

“Future unit cost reduction,” as used in this clause, means
the instant unit cost reduction adjusted as the Contracting
Officer considers necessary for projected learning or
changesin quantity during the sharing period. It is calculated
at the time the VECP is accepted and applies either—

(1) Throughout the sharing period, unless the
Contracting Officer decides that recalculation is necessary

because conditions are significantly different from those
previously anticipated; or

(2) To the calculation of alump-sum payment, which
cannot later be revised.

“Government costs,” as used in this clause, means those
agency costs that result directly from developing and imple-
menting the VECP, such as any net increases in the cost of
testing, operations, maintenance, and logistics support. The
term does not include the normal administrative costs of
processing the VECP or any increase in this contract’s cost
or price resulting from negative instant contract savings.

“Instant contract,” as used in this clause, means this con-
tract, under which the VECP is submitted. It does not
include increases in quantities after acceptance of the VECP
that are due to contract modifications, exercise of options,
or additional orders. If thisis amultiyear contract, the term
does not include quantities funded after VECP acceptance.
If this contract is a fixed-price contract with prospective
price redetermination, the term refers to the period for
which firm prices have been established.

“Instant unit cost reduction” means the amount of the
decrease in unit cost of performance (without deducting any
Contractor’s development or implementation costs) result-
ing from using the VECPon this, the instant contract. If this
is a service contract, the instant unit cost reduction is nor-
mally equal to the number of hours per line-item task saved
by using the VECPon this contract, multiplied by the appro-
priate contract |abor rate.

“Negativeinstant contract savings’ meanstheincreasein
the cost or price of this contract when the acceptance of a
VECP results in an excess of the Contractor’s allowable
development and implementation costs over the product of
the instant unit cost reduction multiplied by the number of
instant contract units affected.

“Net acquisition savings’ means total acquisition sav-
ings, including instant, concurrent, and future contract
savings, less Government costs.

“Sharing base,” as used in this clause, means the number
of affected end items on contracts of the contracting office
accepting the VECP.

“Sharing period,” as used in this clause, means the period
beginning with acceptance of the first unit incorporating the
VECPand ending at a calendar date or event determined by
the contracting officer for each VECP.

“Unit,” as used in this clause, means the item or task to
which the Contracting Officer and the Contractor agree the
VECP applies.

“Value engineering change proposal (VECP)” means a
proposal that—

(1) Requires a change to this, the instant contract, to
implement; and
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(2) Results in reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics; provided, that it does not involve a change—

(i) In deliverable end item quantities only;

(i) In research and development (R& D) end items
or R&D test quantities that is due solely to results of previ-
ous testing under this contract; or

(iii) To the contract type only.

(c) VECP preparation. As a minimum, the Contractor
shall include in each VECP the information described in
subparagraphs (c)(1) through (8) below. If the proposed
change is affected by contractually required configuration
management or similar procedures, the instructions in those
procedures relating to format, identification, and priority
assignment shall govern VECPpreparation. The VECPshall
include the following:

() A description of the difference between the exist-
ing contract requirement and the proposed requirement, the
comparative advantages and disadvantages of each, ajusti-
fication when an item’ s function or characteristics are being
atered, the effect of the change on the end item’s perfor-
mance, and any pertinent objective test data.

(2) A list and analysis of the contract requirements
that must be changed if the VECPis accepted, including any
suggested specification revisions.

(3) Identification of the unit to which the VECP
applies.

(4) A separate, detailed cost estimate for (i) the
affected portions of the existing contract requirement and
(i) the VECP The cost reduction associated with the VECP
shall take into account the Contractor’s allowable develop-
ment and implementation costs, including any amount
attributable to subcontracts under the Subcontracts para-
graph of this clause, below.

(5) A description and estimate of costs the
Government may incur in implementing the VECP, such as
test and evaluation and operating and support costs.

(6) A prediction of any effects the proposed change
would have on collateral costs to the agency.

(7) A statement of the time by which a contract mod-
ification accepting the VECP must be issued in order to
achieve the maximum cost reduction, noting any effect on
the contract completion time or delivery schedule.

(8) Identification of any previous submissions of the
VECP, including the dates submitted, the agencies and con-
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tract numbers involved, and previous Government actions,
if known.

(d) Submission. The Contractor shall submit VECP' s to
the Contracting Officer, unless this contract states other-
wise. If this contract is administered by other than the
contracting office, the Contractor shall submit a copy of the
VECP simultaneously to the Contracting Officer and to the
Administrative Contracting Officer.

(e) Government action. (1) The Contracting Officer shall
notify the Contractor of the status of the VECP within 45
calendar days after the contracting office receivesit. If addi-
tional time is required, the Contracting Officer shall notify
the Contractor within the 45-day period and provide the rea-
son for the delay and the expected date of the decision. The
Government will process VECP's expeditiously; however,
it shall not be liable for any delay in acting upon a VECP.

(2) If the VECP is not accepted, the Contracting
Officer shall notify the Contractor in writing, explaining the
reasons for rejection. The Contractor may withdraw any
VECP, in whole or in part, at any time before it is accepted
by the Government. The Contracting Officer may require
that the Contractor provide written notification before
undertaking significant expenditures for VECP effort.

(3) Any VECP may be accepted, in whole or in part, by
the Contracting Officer’s award of a modification to this con-
tract citing this clause and made either before or within a
reasonable time after contract performance is completed. Until
such a contract modification applies a VECP to this contract,
the Contractor shall perform in accordance with the existing
contract. The Contracting Officer’s decision to accept or reject
all or part of any VECP and the decision as to which of the
sharing rates applies shall be final and not subject to the
Disputes clause or otherwise subject to litigation under the
Contract Disputes Act of 1978 (41 U.S.C. 601-613).

(f) Sharing rates. If aVECP is accepted, the Contractor
shall share in net acquisition savings according to the per-
centages shown in the table below. The percentage paid the
Contractor depends upon—

(1) This contract’'s type (fixed-price, incentive, or
cost-reimbursement);

(2) The sharing arrangement specified in paragraph
(a) above (incentive, program requirement, or a combina-
tion as delineated in the Schedule); and

(3) The source of the savings (the instant contract, or
concurrent and future contracts), as follows:
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CONTRACTOR'S SHARE OF NET ACQUISITION SAVINGS
(Figuresin Percent)

SHARING ARRANGEMENT
INCENTIVE PROGRAM REQUIREMENT
CoNTRACT TYPE (VOLUNTARY) (MANDATORY)
Concurrent and Future Concurrent and Future
Instant Contract Rate Contract Rate Instant Contract Rate Contract Rate

Fixed-price (includes fixed-price-

award-fee; excludes other x50 *5Q *95 25

fixed-price incentive contracts)
Incentive (fixed-price or cost)

(other than award fee) (**) *50 (**) 25
Cost-reimbursement (includes

cost-plus-award-fee; excludes e e 1

other cost-type incentive con- 25 2 15 °

tracts)

** Same sharing arrangement as the contract’ s profit or fee adjustment formula.

* The Contracting Officer may increase the Contractor’s sharing rate to as high as 75 percent for each VECP.

*** The Contracting Officer may increase the Contractor ’s sharing rate to as high as 50 percent for each VECP.

(g) Calculating net acquisition savings. (1) Acquisition
savings are redlized when (i) the cost or priceis reduced on the
instant contract, (ii) reductions are negotiated in concurrent
contracts, (iii) future contracts are awarded, or (iv) agreement
isreached on alump-sum payment for future contract savings
(see subparagraph (i)(4) below). Net acquisition savings are
first realized, and the Contractor shall be paid a share, when
Government costs and any negative instant contract savings
have been fully offset against acquisition savings.

(2) Except in incentive contracts, Government costs
and any price or cost increases resulting from negative
instant contract savings shall be offset against acquisition
savings each time such savings are realized until they are
fully offset. Then, the Contractor’s share is calculated by
multiplying net acquisition savings by the appropriate
Contractor’s percentage sharing rate (see paragraph (f) of
this clause). Additional Contractor shares of net acquisition
savings shall be paid to the Contractor at the time realized.

(3) If this is an incentive contract, recovery of
Government costs on the instant contract shall be deferred
and offset against concurrent and future contract savings.
The Contractor shall share through the contract incentive
structure in savings on the instant contract items affected.
Any negative instant contract savings shall be added to the
target cost or to the target price and ceiling price, and the
amount shall be offset against concurrent and future con-
tract savings.

(4) If the Government does not receive and accept al
itemsonwhich it paid the Contractor’s share, the Contractor
shall reimburse the Government for the proportionate share
of these payments.

(h) Contract adjustment. The modification accepting the
VECP (or a subsequent modification issued as soon as pos-
sible after any negotiations are completed) shall—

(1) Reduce the contract price or estimated cost by the
amount of instant contract savings, unless this is an incen-
tive contract;

(2) When the amount of instant contract savings is
negative, increase the contract price, target price and ceiling
price, target cost, or estimated cost by that amount;

(3) Specify the Contractor’s dollar share per unit on
future contracts, or provide the lump-sum payment;

(4) Specify the amount of any Government costs or
negative instant contract savings to be offset in determining
net acquisition savings realized from concurrent or future
contract savings; and

(5) Provide the Contractor’s share of any net acquisi-
tion savings under the instant contract in accordance with
the following:

(i) Fixed-price contracts—add to contract price.
(it) Cost-reimbursement contracts—add to contract
fee.

(i) Concurrent and future contract savings. (1) Payments of
the Contractor’ s share of concurrent and future contract sav-
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ings shall be made by amodification to the instant contract in
accordance with subparagraph (h)(5) above. For incentive
contracts, shares shall be added as a separate firm-fixed-price
lineitem on the ingtant contract. The Contractor shall maintain
records adequate to identify the first delivered unit for 3 years
after final payment under this contract.

(2) The Contracting Officer shal calculate the
Contractor’s share of concurrent contract savings by—

(i) Subtracting from the reduction in price negoti-
ated on the concurrent contract any Government costs or
negative instant contract savings not yet offset; and

(if) Multiplying the result by the Contractor’s
sharing rate.

(3) The Contracting Officer shal calculate the
Contractor’s share of future contract savings by—

(i) Multiplying the future unit cost reduction by the
number of future contract units scheduled for delivery dur-
ing the sharing period;

(it) Subtracting any Government costs or negative
instant contract savings not yet offset; and

(iii) Multiplying the result by the Contractor’s
sharing rate.

(4) When the Government wishes and the Contractor
agrees, the Contractor’s share of future contract savings
may be paid in a single lump sum rather than in a series of
payments over time as future contracts are awarded. Under
this alternate procedure, the future contract savings may be
calculated when the VECP is accepted, on the basis of the
Contracting Officer’'s forecast of the number of units that
will be delivered during the sharing period. The
Contractor’s share shall beincluded in amodification to this
contract (see subparagraph (h)(3) above) and shall not be
subject to subsequent adjustment.

(5) Alternate no-cost settlement method. When, in
accordance with subsection 48.104-4 of the Federal
Acquisition Regulation, the Government and the Contractor
mutually agree to use the no-cost settlement method, the
following applies:

(i) The Contractor will keep al the savings on the
instant contract and on its concurrent contracts only.

(i) The Government will keep al the savings
resulting from concurrent contracts placed on other sources,
savings from all future contracts, and al collateral savings.

()) Collateral savings. If aVECP is accepted, the instant
contract amount must be increased, as specified in para-
graph (h)(5) of this clause, by arate from 20 to 100 percent,
as determined by the Contracting Officer, of any projected
collateral savings determined to be realized in atypical year
of use after subtracting any Government costs not previ-
oudly offset. However, the Contractor’s share of collateral
savings shall not exceed (1) the contract’s firm-fixed-price,
target price, target cost, or estimated cost, at the time the
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VECP is accepted, or (2) $100,000, whichever is greater.
The Contracting Officer shall be the sole determiner of the
amount of collateral savings, and that amount shall not be
subject to the Disputes clause or otherwise subject to litiga-
tion under 41 U.S.C. 601-613.

(k) Relationship to other incentives. Only those benefits
of an accepted VECP not rewardable under performance,
design-to-cost (production unit cost, operating and support
costs, reliability and maintainability), or similar incentives
shall be rewarded under this clause. However, the targets of
such incentives affected by the VECP shall not be adjusted
because of VECP acceptance. If this contract specifies tar-
gets but provides no incentive to surpass them, the value
engineering sharing shall apply only to the amount of
achievement better than target.

(I) Subcontracts. The Contractor shall include an appro-
priate value engineering clause in any subcontract of $100,000
or more and may include onein subcontracts of |esser value.
In calculating any adjustment in this contract’s price for
instant contract savings (or negative instant contract savings),
the Contractor’ s allowable devel opment and implementation
costs shall include any subcontractor’ s alowable development
and implementation costs, and any value engineering incen-
tive payments to a subcontractor, clearly resulting from a
VECP accepted by the Government under this contract. The
Contractor may choose any arrangement for subcontractor
value engineering incentive payments; provided, that the pay-
ments shall not reduce the Government’ s share of concurrent
or future contract savings or collateral savings.

(m) Data. The Contractor may restrict the Government’s
right to use any part of a VECP or the supporting data by
marking the following legend on the affected parts:

These data, furnished under theValue Engineering clause of
contract , shall not be disclosed outside the
Government or duplicated, used, or disclosed, inwholeor in
part, for any purpose other than to evaluate a value engi-
neering change proposal submitted under the clause. This
restriction does not limit the Government’s right to use
information contained in these data if it has been obtained
or is otherwise available from the Contractor or from
another source without limitations.

If a VECP is accepted, the Contractor hereby grants the
Government unlimited rights in the VECP and supporting
data, except that, with respect to data qualifying and sub-
mitted as limited rightstechnical data, the Government shall
have the rights specified in the contract modification imple-
menting the VECP and shall appropriately mark the data.
(The terms “unlimited rights’ and “limited rights’ are
defined in Part 27 of the Federal Acquisition Regulation.)

(End of clause)
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Alternate | (Apr 1984). If the contracting officer selects
a mandatory value engineering program requirement, sub-
stitute the following paragraph (a) for paragraph (a) of the
basic clause:

(a) General. The Contractor shall (1) engagein avalue
engineering program, and submit value engineering
progress reports, as specified in the Schedule and (2) submit
to the Contracting Officer any resulting value engineering

change proposals (VECP's). In addition to being paid asthe
Schedule specifies for this mandatory program, the
Contractor shall share in any net acquisition savings real-
ized from accepted VECP's, in accordance with the pro-
gram requirement sharing rates in paragraph (f) below.

Alternate Il (Apr 1984). If the contracting officer selects
both a value engineering incentive and mandatory value

[The next pageis 52-343.]
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Pr Na PLE TYPE AND/ OR PURPCSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED | Or | IBR| UCF FP CR FP CR FP CR FP CR | T&M| LW | com | DDR| A&E | FAC| IND | TRN | SAP| UTL
I N C SuP | SUP | R&D| R&D [ svc | svc | con | con| LH SVC DEL SVC

52.211-1 Availability of
Specifications Listed in the
GSA Index of Federa
Specifications, Standards
and Commercial Item
Descriptions, FPMR Part
101-29. 11.204(a) P| No| L A A A A A A A A A A A A

52.211-2 Availability of
Specifications Listed in the
DoD Index of Specifications
and Standards (DoDISS) and
Descriptions Listed in the
Acquisition Management
Systems and Data
Requirements Control List,
DoD 5010.12-L. 11.204(b) P|] No| L Al A Al A A Al A Al A Al A A

52.211-3 Availability of
Specifications Not Listed in
the GSA Index of Federal
Specifications, Standards
and Commercial Item
Descriptions. 11.204(c) P|] No| L A A A A A A A A A A A A

52.211-4 Availability for
Examination of
Specifications Not Listed in
the GSA Index of Federal
Specifications, Standards
and Commercial Index 11.204(d) P|] No| L Al A Al A A Al A Al A Al A A A
Descriptions.

52.211-5 Material 11.302(a) C|Yes| | Oo| O O]l O] O 0] o o O of O o
Requirements.

52.211-6 Brand Name or Equal.| 11.107(a) P|Yes| L A A A A A

52.211-7 Alternatives to
Government-Unique
Standards. 11.107(b) P|Yes| L A A A A A A A A A A A A A A A A A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matrix 5
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Pr Na PLE TYPE AND/ OR PURPCSE OF CONTRACT

PROVI S| ON OR CLAUSE PRESCRIBED IN|oOr| i1IBRJucr| FP | cR | FP | cR | FP | cR | FP | R | T&M| LW | cov | DDR | ARE| FAC | IND| TRN | SAP| uTL | @
c suP | sup | R&D| R&D | svc| sve | con | con| LH SVC DEL SVC

52.211-8 Time of Delivery. 11.404(@)(2) | C| No | F Of| O Of| O Ol Of O O O O O] O Of| O Ol Of O (0]

Alternate | 11.404()(2) | C| No | F Of| O Of| O O O] O O O O O] O Of| O O O] O (®]

Alternate |1 11.404(@)(2) | C| No | F Of| O Of| O Ol Of O O O O O] O Of| O Ol Of O (0]

Alternate |11 11.404()(2) | C| No | F Of| O Of| O O O] O O O O O] O Of| O O O] O (®]
52.211-9 Desired and Required

Time of Delivery. 11.404(@)(3) | C| No | F Of| O Of| O O O] O O O Ol O] O Of| O O O] O (©]

Alternate | 11.404(a)(3) | C| No | F O O Of| O Ol Of O o O Ol O] O Of| O Ol Of O o

Alternate |1 11.404(@)(3) | C| No | F Of| O Of| O O O] O O O Ol O] O Of| O O O] O (©]

Alternate I11 11.404(a)(3) | C| No | F O O Of| O Ol Of O o O Ol O] O Of| O Ol Of O o
52.211-10 Commencement,

Prosecution, and

Completion of Work. 11.404(b) C| Yes R

Alternate | 11.404(b) C| Yes R

52.211-11 Liquidated
Damages—Supplies,
Services, or Research and 11.504(a) ClYes| F (@) @) (0] (0] (0] (0]
Development.

52.211-12 Liquidated ©
Damages—Construction. 11.504(b) C| Yes (®] (®] o
Alternate | 11.504(b) C| Yes (©] (©] (©]
52.211-13 Time Extensions. 11.504(c) C| Yes A A A

52.211-14 Notice of Priority
Rating for National Defense
Use. 11.604(a) PlYes| L Al A Al A Al A]lA Al A Al A A Al A Al A]lA A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-14) Matrix 6
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PRI NCI PLE TYPE AND/ OR PURPGSE OF CONTRACT
P
PROVI S| ON OR CLAUSE PRESCRI BED | Or | IBR PPl R|FP| R|FP|®R]|FP| R |T&M LW | cov| bbR| ARE| FAC| IND| TRN | sAP | UTL | O
IN C sup| sup | R&D| R&D | svc| svc | con | cov | LH SVC DEL SVC
52.214-15 Period for Acceptance
of Bids. 14.201-6(i) P | Yes A A A A A A A A
52.214-16 Minimum Bid
Acceptance Period. 14.201-6(j) P| No A A A A A A A A
52.214-18 Preparation of Bids—
Construction. 14.201-6(1) P | Yes A
52.214-19 Contract Award—
Sealed Bidding—
Construction. 14.201-6(m) | P | Yes A A
14.201-6
52.214-20 Bid Samples. (0)(1D) P | Yes A A A A
14.201-6
Alternate | (0)(2)(i) P | Yes A A A A
14.201-6
Alternate |1 (0)(2)(ii) P | Yes A A A A
14.201-6
52.214-21 Descriptive Literature. (P)(D) P | Yes A A A A
14.201-6
Alternate | (P)(2) P | No A A A A
52.214-22 Evaluation of Bidsfor
Multiple Awards. 14.201-6(q) | P | Yes A A A A A A A A
52.214-23 Late Submissions,
Modifications, and
Withdrawals of Technical
Proposals under Two-Step
Sealed Bidding. 14.201-6(r) | P | Yes A A A A A A A A
FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-14) WMatrix 9



FAC 97-14 NOVEMBER 23, 1999

PRI NCI PLE TYPE AND/ OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED | Or | IBR | UCF FP CR FP CR FP CR FP CR T&M| LW | cov | DDR | AE| FAC | IND | TRN | SAP | UTL (e}
I'N C SsuP | sup | R&D | R&D | svCc | svc | con | con LH SVC DEL SVC

52.214-24 Multiple Technical

Proposals. 14.201-6(s) P|lYes| M A A A A A A
52.214-25 Step Two of Two-Step

Sealed Bidding. 14.201-6(t) P|lVYes| L A A A A A A
52.214-26 Audit and Records— A

Sealed Bidding. 14.201-7(d) | C| Yes| | A A A A A A A

52.214-27 Price Reduction for
Defective Cost or Pricing
Data—Modifications—Sealed| 14.201-7

Bidding. (b)(1) C|VYes| | A A A A A A A A
52.214-28 Subcontractor Cost or

Pricing Data—

M odifications—Sealed 14.201-7

Bidding. (©)(1) C|lVYes| | A A A A A A A A

52.214-29 Order of Precedence—
Sealed Bidding. 14.201-7(d) | C| Yes | | A A A A A A A A

52.214-30 Annual Representations
and Certifications—Sealed

Bidding. 14.201-6(W) | P| No | K [ A A Al A]| A Al A A
0
52.214-31 Facsimile Bids. 14201-6(v) | P|Yes| L | A A Al A] A Al A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matrix 10



FAC 97-14 NOVEMBER 23, 1999

Pri NGl PLE TYPE AND/ OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED | OR| IBR| UcF | FP | cR | FP | cR | FP | CR | FP | CR | T&M | LW | COM | DDR | ARE| FAC | IND [ TRN | SAP | UTL | «©
IN C SsuP | sup | R& | R&D | svc | svc | con | con | LH svC DEL svc
o 0

52.214-34 Submission of Offers 14.201-6(w) P | Yes A A A A Al A A A A Al A A A A Al A A A

in the English Language. 25.408(d)

5

52.214-35 Submission of Offers 14.201-6(X)

in U.S. Currency. 25.408(d) P | Yes A A A A Al A A A A Al A A A A Al A A A
52.215-1 Instructionsto

Offerors—Competitive. 15.209(a) P|Yes| L A A A A A A A A A A A A A A A A

Alternate | 15.209(8)(1) | P | Yes| L A A A A Al A A A A Al A A A Al A A

Alternate || 15.209(8)(2) | P | Yes| L A A A A Al A A A A Al A A A Al A A
52.215-2 Audit and Records—

Negotiation. 15.209(b)(1) | C| Yes| | A A A A Al A A A A Al A A A A A

Alternate | 15.209(b)(2) | C | Yes | | R

Alternate || 15.209(b)(3) | C | Yes | | A A A A

Alternatelll 15.209(b)4) | C| Yes| | A A A A Al A A A A Al A A A A A A
52.215-3 Request for Information

or Solicitation for Planning

Purposes. 15.209(c) PlYes| L A A A A Al A A A A Al A A A A Al A A
52.215-5 Facsimile Proposals. 15.209(e) PlYes| L A A A A Al A A A A Al A A A A Al A A
52.215-6 Place of Performance. | 15.209(f) Pl N| K] A A A A Al A A A A Al A A A Al A
52.215-7 Annual Representations

and Certifications—

Negotiation. 15.209(g) P] N| K| A A A A Al A A A A Al A A A A Al A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matrix 11



FAC 97-09 DECEMBER 29, 1998

Pri NGl PLE TYPE AND/ OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED | OR| IBR | UCF FP CR FP CR FP CR FP CR | T&M | LMW/ | cov | DDR | A&E| FAC | IND | TRN | SAP | UTL (o]
1IN SuP | sup | R&GD | R& | SvC | SvC | CON | CON LH SVC DEL SVC

9l

52.215-8 Order of Precedence—

Uniform Contract Format. 15.209(h) C|lVYes| | A A A A A A A A A A A A A A A A
52.215-9 Changes or Additionsto

Make-or-Buy Program. 15.408(a) C|VYes| | A A A A A A A A A A A A A A A

Alternate | 15.408(@)(1) | €| Yes | | Al Al Al Al A] A

Alternate || 15.408(a)(2) | c | ves| | Al Al Al A]l A] A

52.215-10 Price Reduction for
Defective Cost or Pricing
Data. 15.408(b) C|VYes| | A A A A A A A A A A A A A A A A A

52.215-11 Price Reduction for
Defective Cost or Pricing

Data—M o odifications. 15.408(c) C | Yes | A A A A A A A A A A A A A A A A A
52.215-12 Subcontractor Cost or

Pricing Data. 15.408(d) C | Yes | A A A A A A A A A A A A A A A A A
52.215-13 Subcontractor Cost or

Pricing Data—Modifications. | 15.408(€) C | Yes | A A A A A A A A A A A A A A A A A
52.215-14 Integrity of Unit Prices.| 15.408(f)(1) | C | Yes | 1 AlAl Al AlA]l Al Al Al Al Al Al Al A]lA] A]A A

Alternate | 15.408(f)(2) | C | Yes | A A A A A A A A A A A A A A A A A

)

52.215-15 Pension Adjustments

and Asset Reversions. 15.408(g) C|vYes| | AlA|l Al Al A]lA]lA]lA]A] A]A Al Al A| A A

52.215-16 Facilities Capital Cost
of Money. 15.408(h) P[Yes| L Al A A A Al A A A Al A A Al A A A A

52.215-17 Waiver of Facilities
Capital Cost of Money. 15.408(i) C|VYes| | A A A A A A A A A A A A A A A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-14) Matrix 12



