FEDERAL ACQUISITION CIRCULAR

July 2, 1999 FAC 97-13

Federal Acquisition Grcular (FAC 97-13 is issued under
the authority of the Secretary of Defense, the Adm nistrator
of General Services, and the Adm nistrator for the National
Aeronautics and Space Adm nistration.

The policies, provisions and clauses of this final rule
are effective for all solicitations issued on or after
Cct ober 1, 1999.



Reverse Blank



FAC 97-13 SUMVARY

Federal Acquisition Grcular (FAC 97-13 anends the Federa
Acqui sition Regul ation (FAR) as specified bel ow

Ref orm of Affirmati ve Action in Federal Procurenment
(FAR Case 97-004)

FAR Parts 19, 26, and 52 are anended to rescind the changes
made in FAC 97-07 Addendum and finalize interimrules published in
FACs 97-06, 97-07, and 97-08. These rules establish in the FAR
t hree procurenent mechani sns benefiting small di sadvant aged
busi nesses (SDBs). The first nmechanismis a price eval uation
adjustnment of up to ten percent in certain two-digit Standard
Industrial Cassification (SIC) Mjor Goups. The second nechani sm
Is a source selection evaluation factor or subfactor for planned
SDB participation in the performance of a contract. The third
mechani sm provi des for a nonetary incentive for subcontracting with
SDBs.

Repl acement pages: 19-1 thru 19-4; 19-31 and 19-32; 19-41 and

19-42; 19-55 and 19-56; 26-3; 52-37 and 52-38; 52-99 and 52-100;
and 52-104.1 thru 52. 104. 5.

FAC 97-13 FILING | NSTRUCTI ONS

Renove Pages | nsert Pages
19-1 thru 19-4 19-1 thru 19-4
19-31 and 19-32 19-31 and 19-32
19-41 and 19-42 19-41 and 19-42
19-55 and 19-56 19-55 and 19-56
26-3 26-3

52-37 and 52-38 52-37 and 52-38
52-99 and 52-100 52-99 and 52-100

52-104.1 thru 52.104.5 52.104.1 thru 52.104.5



Reverse Blank



PART 19—SMALL BUSINESS PROGRAMS

19.000 Scope of part.
19.001 Definitions.

Subpart 19.1—Size Standards
19.101 Explanation of terms.
19.102 Size standards.

Subpart 19.2—Palicies
19.201 General policy.
19.202 Specific policies.
19.202-1  Encouraging small business participation in
acquisitions.
19.202-2 Locating small business sources.
19.202-3 Equal low bids.
19.202-4  Solicitation.
19.202-5 Data collection and reporting reguirements.
19.202-6 Determination of fair market price.

Subpart 19.3—Deter mination of Status asa Small Business,
HUBZone Small Business, or Small Disadvantaged
Business Concern

19.301 Representation by the offeror.

19.302 Protesting a small business representation.

19.303 Determining standard industrial classification codes

and size standards.

19.304 Disadvantaged business status.

19.305 Protesting a representation of disadvantaged business

status.

19.306 Protesting afirm'’s status as a HUBZone small

business concern.

19.307 Solicitation provisions.

Subpart 19.4—Cooper ation with the Small Business
Administration
19.401 General.
19.402 Small Business Administration procurement center
representatives.
19.403 Small Business Administration breakout procurement
center representative.

Subpart 19.5—Set-Asides for Small Business

19.501 General.

19.502 Setting aside acquisitions.

19.502-1 Requirements for setting aside acquisitions.

19.502-2 Total small business set-asides.

19.502-3 Partia set-asides.

19.502-4 Methods of conducting set-asides.

19.502-5 Insufficient causes for not setting aside an
acquisition.

19.503 Setting aside a class of acquisitions for small
business.

19.504 [Reserved]

19.505 Rejecting Small Business Administration
recommendations.

19.506 Withdrawing or modifying small business set-asides.

19.507 Automatic dissolution of a small business set-aside.

19.508

Solicitation provisions and contract clauses.

Subpart 19.6—Certificates of Competency and

19.601
19.602
19.602-1
19.602-2

19.602-3

19.602-4

Deter minations of Responsibility
General.
Procedures.
Referral.
Issuing or denying a Certificate of Competency
(COC).
Resolving differences between the agency and the
Small Business Administration.
Awarding the contract.

Subpart 19.7—The Small Business Subcontracting Program

19.701
19.702
19.703

19.704
19.705

19.705-1
19.705-2
19.705-3
19.705-4
19.705-5
19.705-6
19.705-7
19.706

19.707

19.708

Definition.

Statutory requirements.

Eligibility requirements for participating in the
program.

Subcontracting plan requirements.

Responsihilities of the contracting officer under the
subcontracting assistance program.

General support of the program.

Determining the need for a subcontracting plan.
Preparing the solicitation.

Reviewing the subcontracting plan.

Awards involving subcontracting plans.

Postaward responsibilities of the contracting officer.
Liquidated damages.

Responsibilities of the cognizant administrative
contracting officer.

The Small Business Administration's role in carrying
out the program.

Contract clauses.

Subpart 19.8—Contracting with the Small Business

19.800
19.801
19.802
19.803
19.804
19.804-1
190.804-2
10.804-3
19.804-4
19.804-5
19.804-6

19.805
19.805-1
19.805-2
19.806
19.807
19.808
19.808-1

Administration (The 8(a) Program)
General.
[Reserved]
Selecting concerns for the 8(a) program.
Selecting acquisitions for the 8(a) program.
Evaluation, offering, and acceptance.
Agency evaluation.
Agency offering.
SBAacceptance.
Repetitive acquisitions.
Basic ordering agreements.
Multiple award and Federal Supply Schedule
contracts.
Competitive 8(a).
General.
Procedures.
Pricing the 8(a) contract.
Estimating the fair market price.
Contract negotiation.
Sole source.

(FAC 97-13) 19-1



FAC 97-13 OCTOBER 1, 1999

19.000

FEDERALACQUISITION REGULATION

19.808-2 Competitive.

19.809 Preaward considerations.
19.810 SBAappeals.

19.811 Preparing the contracts.
19.811-1 Sole source.

19.811-2 Competitive.

19.811-3 Contract clauses.

19.812 Contract administration.

Subpart 19.9—Very Small Business Pilot Program
19.901 General.
19.902 Definition.
19.903 Applicability.
19.904 Procedures.
19.905 Solicitation provision and contract clause.

Subpart 19.10—Small Business Competitiveness
Demonstration Program

19.1001 General.

19.1002  Definition.

19.1003  Purpose.

19.1004  Participating agencies.

19.1005  Applicability.
19.1006  Procedures.
19.1007  Solicitation provisions.

Subpart 19.11—Price Evaluation Adjustment for Small
Disadvantaged Business Concerns

19.1101  Generdl.
19.1102  Applicability.
19.1103  Procedures.
19.1104  Contract clause.

Subpart 19.12—Small Disadvantaged Business Participation
Program

19.1201  General.

19.1202  Evauation factor or subfactor.

19.1202-1 General.

19.1202-2 Applicability.

19.1202-3 Considerations in developing an evaluation factor or
subfactor.

19.1202-4 Procedures.

19.1203  Incentive subcontracting with small disadvantaged
business concerns.
19.1204  Solicitation provisions and contract clauses.

Subpart 19.13—Historically Under utilized Business Zone
(HUBZone) Program

19.1301 General.

19.1302  Applicability.

19.1303  Status asaqualified HUBZone small business
concern.

19.1304  Exclusions.

19.1305 HUBZone set-aside procedures.

19.1306 HUBZone sole source awards.

19-2

19.1307  Price evaluation preference for HUBZone small
business concerns.
19.1308  Contract clauses.

19.000 Scope of part.

(8) This part implements the acquisition-related sections
of the Small Business Act (15 U.S.C. 631, et seq.), applica-
ble sections of the Armed Services Procurement Act (10
U.S.C. 2302, et seq.), the Federal Property and
Administrative Services Act (41 U.S.C. 252), section 7102
of the Federal Acquisition Streamlining Act of 1994 (Public
Law 103-355), 10 U.S.C. 2323, and Executive Order 12138,
May 18, 1979. It covers—

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competi-
tive participation by small business concerns and HUBZone
small business concerns, and sole source awards to
HUBZone small business concerns;

(4) The certificate of competency program;

(5) The subcontracting assistance program;

(6) The “8(a)” program, under which agencies con-
tract with the SBA for goods or services to be furnished
under a subcontract by a small disadvantaged business con-
cern;

(7) The use of women-owned small business con-
cerns;

(8) Theuse of aprice evaluation adjustment for small
disadvantaged business concerns, and the use of a price
evauation preference for HUBZone small business con-
cerns;

(9) The Small Disadvantaged Business Participation
Program; and

(10) The Very Small Business Pilot Program.

(b) This part, except for Subpart 19.6, appliesonly inside
the United States, its territories and possessions, Puerto
Rico, the Trust Territory of the Pacific Isands, and the
District of Columbia. Subpart 19.6 applies worldwide.

19.001 Definitions.

“Concern,” as used in this part, means any business
entity organized for profit (even if its ownership is in the
hands of a nonprofit entity) with a place of business located
in the United States and which makes a significant contri-
bution to the U.S. economy through payment of taxes
and/or use of American products, material and/or labor, etc.
“Concern” includes but is not limited to an individual, part-
nership, corporation, joint venture, association, or
cooperative. For the purpose of making affiliation findings
(see 19.101) any business entity, whether organized for
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profit or not, and any foreign business entity, i.e., any entity
located outside the United States, shall be included.

“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“HUBZone" means a historically underutilized business
zone, which is an arealocated within one or more qualified
census tracts, quaified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means asmall busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the SBA.

“Industry,” as used in this part, means all concerns primar-
ily engaged in similar lines of activity, aslisted and described
in the Standard Industrial Classification (SIC) Manual.

“Labor surplus area’ means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on anational basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to al appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern,” as used in this
part (except for 52.212-3(c)(2) and 52.219-1(b)(2) for
general statistical purposes and 52.212-3(c)(7)(ii),
52.219-22(b)(2), and 52.219-23(a) for joint ventures under
the price evaluation adjustment for small disadvantaged
business concerns), means an offeror that represents, as part

of its offer, that it isa small business under the size standard
applicable to the acquisition; and either—

(2) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representa
tion, as a certified small disadvantaged business (SDB)
concern in the database maintained by the Small Business
Administration (PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR part 124, sub-
part B, and a decision on that application is pending, and
that no material change in disadvantaged ownership and
control has occurred since it submitted its application. In
this case, a contractor must receive certification as an SDB
by the SBA prior to contract award.

“Very small business concern” means a small business
concern—

(1) Whose headquarters is located within the geo-
graphic area served by a designated SBA district; and

(2) Which, together with its affiliates, has no more
than 15 employees and has average annual receipts that do
not exceed $1 million.

“Women-owned small business concern” means a small
business concern—

(8 Which is at least 51 percent owned by one or
more women; or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(b) Whose management and daily business opera
tions are controlled by one or more women.

Subpart 19.1—Size Standar ds

19101 Explanation of terms.

“Affiliates.” As used in this subpart, business concerns
are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractual relationships; provided,
that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
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or has the power to control the franchisee, if the franchisee
has the right to profit from its effort, commensurate with
ownership, and bears the risk of loss or failure. Any busi-
ness entity may be found to be an affiliate, whether or not it
is organized for profit or located inside the United States.

(a) Nature of control. Every business concern is consid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
meative or negative and it isimmaterial whether it is exercised
50 long as the power to control exists.

(b) Meaning of “ party or parties” The term “party” or
“parties’ includes, but is not limited to, two or more persons
with an identity of interest such as members of the same fam-
ily or persons with common investments in more than one
concern. In determining who controls or has the power to con-
trol a concern, persons with an identity of interest may be
treated as though they were one person.

(c) Control through stock ownership. (1) A party is con-
sidered to control or have the power to control aconcern, if the
party controls or has the power to control 50 percent or more
of the concern’ svoting stock.

(2) A party isconsidered to control or have the power
to control a concern, even though the party owns, controls, or
has the power to control less than 50 percent of the concern’s
voting stock, if the block of stock the party owns, controls, or
has the power to control islarge, as compared with any other
outstanding block of stock. If two or more parties each owns,
controls, or has the power to control, less than 50 percent of
the voting stock of aconcern, and such minority block isequa
or substantially equd in size, and large as compared with any
other block outstanding, thereis a presumption that each such
party controls or has the power to control such concern; how-
ever, such presumption may be rebutted by a showing that
such control or power to control, in fact, does not exist.

(3) If aconcern’svoting stock is distributed other than
as described above, its management (officers and directors) is
deemed to bein control of such concern.

(d) Stock options and convertible debentures.  Stock
options and convertible debentures exercisable at the time or
within arelatively short time after a size determination and
agreements to merge in the future, are considered as having a
present effect on the power to control the concern. Therefore,
in making a size determination, such options, debentures, and
agreements are treated as though the rights held thereunder
had been exercised.

(e) Votingtrusts. If the purpose of avoting trust, or simi-
lar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control aconcern in order that such concern
or another concern may qualify asa small business within the
Szeregulations, such voting trust shall not be considered valid
for this purpose regardless of whether itisor isnot valid
within the appropriate jurisdiction. However, if avoting trust
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is entered into for a legitimate purpose other than that
described above, and it is valid within the appropriate juris-
diction, it may be considered valid for the purpose of asize
determination, provided such consideration is determined to
bein the best interest of the small business program.

(f) Control through common management. Aconcern may
be found as controlling or having the power to control another
concern when one or more of the following circumstances are
found to exist, and it is reasonable to conclude that under the
circumstances, such concernisdirecting or influencing, or has
the power to direct or influence, the operation of such other
concern.

(1) Interlocking management. Officers, directors,
employess, or principal stockholders of one concern serve as
aworking majority of the board of directors or officers of
another concern.

(2) Common facilities One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concerns are in the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(3) Newly organized concern. Former officers, direc-
tors, principa stockholders, and/or key employees of one
concern organize anew concern in the same or ardated indus-
try or field operation, and serve as its officers, directors,
principal stockholders, and/or key employees, and one con-
cern is furnishing or will furnish the other concern with
subcontracts, financial or technical assistance, and/or facili-
ties, whether for afee or otherwise.

(g) Control through contractual relationships—(1)
Definition of a joint venture for size determination purposes.
A joint venture for size determination purposesis an associa
tion of persons and/or concerns with interestsin any degree or
proportion by way of contract, express or implied, consorting
to engage in and carry out a single specific business venture
for joint profit, for which purpose they combine their efforts,
property, money, skill, or knowledge, but not on a continuing
or permanent basis for conducting business generally. A joint
ventureis viewed as a business entity in determining power to
control its management.

(2) Joint venture—acquisition and property sale assis -
tance. Concerns bidding on a particular acquisition or property
sde asjoint ventures are considered as affiliated and control-
ling or having the power to control each other with regard to
performance of the contract. Moreover, an ostensible subcon-
tractor which is to perform primary or vital requirements of a
contract may have a controlling role such to be considered a
joint venturer affiliated on the contract with the prime con-
tractor. A joint venture affiliation finding is limited to
particular contracts unless the SBA size determination finds
general affiliation between the parties. The rules governing
8(a) Program joint ventures are described in 13 CFR 124.513.
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on its disadvantaged status. The mechanisms that may pro-
vide benefits on the basis of disadvantaged status as a prime
contractor are a price evaluation adjustment for SDB concerns
(see Subpart 19.11), and an evauation factor or subfactor for
SDB participation (see 19.1202).

(2) If the apparently successful offeror has represented
that it is currently certified as an SDB, the contracting officer
may confirm that the concern is identified as a small disad-
vantaged business concern by accessing SBA’s database
(PRO-Net) or by contacting the SBA’s Office of Small
Disadvantaged Business Certification and Eligibility.

(2) If the apparently successful offeror has repre-
sented that its SDB application is pending at the SBA or a
Private Certifier, and its position as the apparently success-
ful offeror is due to the application of the price evaluation
adjustment, the contracting officer shall follow the proce-
dure in paragraph (d) of this section.

(d) Notifications to SBA of potential awards to offerors
with pending SDB applications.

(2) The contracting officer shall notify the—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The notification shall contain the name of the apparently
successful offeror, and the names of any other offerors that
have represented that their applications for SDB status are
pending at the SBA or a Private Certifier and that could
receive the award due to the application of a price evalua-
tion adjustment if the apparently successful offeror is
determined not to be an SDB by the SBA.

(2) The SBA will, within 15 calendar days after
receipt of the notification, determine the disadvantaged sta-
tus of the apparently successful offeror and, as appropriate,
any other offerors referred by the contracting officer and
will notify the contracting officer.

(3) If the contracting officer does not receive an SBA
determination within 15 calendar days after the SBA's
receipt of the notification, the contracting officer shall pre-
sume that the apparently successful offeror, and any other
offerors referred by the contracting officer, are not disad-
vantaged, and shall make award accordingly, unless the
contracting officer grants an extension to the 15-day
response period. No written determination is required for
the contracting officer to make award at any point following
the expiration of the 15-day response period.

(4) When the contracting officer makes a written
determination that award must be made to protect the pub-
lic interest, the contracting officer may proceed to contract
award without notifying SBAor before receiving a determi -
nation of SDB status from SBA during the 15-day response
period. In both cases, the contracting officer shall presume

that the apparently successful offeror, or any other offeror
referred to the SBA whose SDB application is pending, is
not an SDB and shall make award accordingly.

19.305 Protesting a representation of disadvantaged
business status.

(a) This section applies to protests of a small business
concern’s disadvantaged status as a prime contractor.
Protests of a small business concern’s disadvantaged status
as a subcontractor are processed under 19.703(a)(2).
Protests of a concern’s size as a prime contractor are
processed under 19.302. Protests of a concern’s size as a
subcontractor are processed under 19.703(b). An offeror,
the contracting officer, or the SBA may protest the appar-
ently successful offeror’s representation of disadvantaged
statusif the concern is eligible to receive a benefit based on
its disadvantaged status (see Subpart 19.11 and 19.1202.)

(b) An offeror, excluding an offeror determined by the
contracting officer to be non-responsive or outside the com-
petitive range, or an offeror that SBA has previously found
to beineligible for the requirement at issue, may protest the
apparently successful offeror’s representation of disadvan-
taged status by filing a protest in writing with the
contracting officer. SBA regulations concerning protests
are contained in 13 CFR 124, Subpart B. The protest—

(1) Must be filed within the times specified in
19.302(d)(1); and

(2) Must contain specific facts or allegations support-
ing the basis of protest.

(c) The contracting officer or the SBAmay protest in writ-
ing aconcern’s representation of disadvantaged status at any
time following bid opening or notification of intended award.

(1) If acontracting officer’s protest is based on infor-
mation provided by a party ineligible to protest directly or
ineligible to protest under the timeliness standard, the con-
tracting officer must be persuaded by the evidence presented
before adopting the grounds for protest as his or her own.

(2) The SBAmay protest a concern’s representation of
disadvantaged status by filing directly with its Assistant
Administrator for Small Disadvantaged Business Certification
and Eligibility and notifying the contracting officer.

(d) The contracting officer shall return premature protests
to the protestor. Aprotest is considered to be premature if it is
submitted before bid opening or notification of intended
award. SBA normally will not consider a postaward protest.
SBA may consider a postaward protest in its discretion where
it determines that an SDB determination after award is mean-
ingful (e. g., where the contracting officer agreesto terminate
the contract if the protest is sustained).

(e) Upon receipt of a protest that is not premature, the
contracting officer shall withhold award and forward the
protest to—

19-31
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Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The contracting officer shall send to SBA—

(1) Thewritten protest and any accompanying materials,

(2) The date the protest was received,

(3) A copy of the protested concern’ s representation as
a small disadvantaged business, and the date of such repre-
sentation; and

(4) The date of hid opening or date on which notifica-
tion of the apparently successful offeror was sent to
unsuccessful offerors.

(f) When the contracting officer makes awritten determi-
nation that award must be made to protect the public interest,
award may be made notwithstanding the protest.

() The SBA Assistant Administrator for Small
Disadvantaged Business Certification and Eligibility will
notify the protestor and the contracting officer of the date
the protest was received and whether it will be processed or
dismissed for lack of timeliness or specificity. For protests
that are not dismissed, the SBA will, within 15 working
days after receipt of the protest, determine the disadvan-
taged status of the challenged offeror and will notify the
contracting officer, the challenged offeror, and the protestor.
Award may be made on the basis of that determination. The
determination isfinal for purposes of theinstant acquisition,
unlessit is appealed and—

(1) The contracting officer receivesthe SBA’s decision
on the appeal before award; or

(2) The contracting officer has agreed to terminate the
contract, as appropriate, based on the outcome of the appeal
(see 13 CFR 124, Subpart B).

(h) If the contracting officer does not receive an SBA deter-
mination within 15 working days after the SBA’sreceipt of the
protest, the contracting officer shall presume that the chal-
lenged offeror is disadvantaged and may award the contract,
unless the SBA requests and the contracting officer grants an
extension to the 15-day response period.

(i) An SBAdetermination may be appealed by—

(2) The party whose protest has been denied;
(2) The concern whose status was protested; or
(3) The contracting officer.

() The appea must be filed with the SBA’s Administrator
or designee within five working days after receipt of the deter-
mination. If the contracting officer receives the SBA’s
decision on the appeal before award, the decision shall apply
to the instant acquisition. If the decision is received after
award, it will not apply to the ingtant acquisition (but see para-
graph (g)(2) of this section).
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19.306 Protesting afirm’s statusasa HUBZone small
business concern.

(a) For sole source acquisitions, the SBAor the contracting
officer may protest the apparently successful offeror's
HUBZone smadll business status. For al other acquisitions, an
offeror, the contracting officer, or the SBA may protest the
apparently successful offeror's qualified HUBZone small
business concern status.

(b) Protests relating to whether a qudified HUBZone small
business concern is a small business for purposes of any
Federal program are subject to the procedures of Subpart 19.3.
Protests relating to small business size status for the acquisi-
tion and the HUBZone qualifying requirements will be
processed concurrently by SBA.

(c) All protests shall bein writing and shdl state all specific
groundsfor the protest. Assertionsthat a protested concernis
not aqualified HUBZone small business concern, without set-
ting forth specific facts or allegations, isinsufficient. An
offeror shall submit its protest to the contracting officer. The
contracting officer and the SBA shall submit their protests to
SBA's Associate Administrator for the HUBZone Program
(AA/HUB).

(d) An offeror's protest must be received by close of busi-
ness on the fifth business day after bid opening (in sealed bid
acquisitions) or by close of business on the fifth business day
after notification by the contracting officer of the apparently
successful offeror (in negotiated acquisitions). Any protest
received after these time limits is untimely. Any protest
received prior to bid opening or notification of intended
award, whichever applies, is premature and shall be returned
to the protester.

(e) Except for premature protests, the contracting officer
shall forward any protest received, notwithstanding whether
the contracting officer believes that the protest isinsufficiently
specific or untimely, to: AA/HUB, U.S. Small Business
Administration, 409 3rd Street, SW, Washington, DC 20416.

(f) SBA will determine the HUBZone status of the
protested HUBZone small business concern within 15 busi-
ness days after receipt of aprotest. If SBA does not contact
the contracting officer within 15 business days, the contract-
ing officer may award the contract to the apparently successful
offeror, unless the contracting officer has granted SBA an
extension. The contracting officer may award the contract
after receipt of aprotest if the contracting officer determines
in writing that an award must be made to protect the public
interest.

(g) SBA will notify the contracting officer, the protester,
and the protested concern of its determination. The determi-
nation is effective immediately and is fina unless overturned
on appeal by SBA's Associate Deputy Administrator for
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19.602-4 Awarding the contract.

(8 If new information causes the contracting officer to
determine that the concern referred to the SBA isactualy
responsible to perform the contract, and award has not
already been made under paragraph (c) of this subsection,
the contracting officer shall reverse the determination of
nonresponsibility, notify the SBA of this action, withdraw
the referral, and proceed to award the contract.

(b) The contracting officer shall award the contract to
the concern in question if the SBA issues a COC &fter
receiving thereferral. An SBA-certified concern shall not be
required to meet any other requirements of responsibility.
SBA COC's are conclusive with respect to all elements of
responsibility of prospective small business contractors.

(c) The contracting officer shall proceed with the acqui -
sition and award the contract to another appropriately
selected and responsible offeror if the SBA has not issued a
COC within 15 business days (or a longer period of time
agreed to with the SBA) after receiving the referral.

Subpart 19.7—The Small Business
Subcontracting Program

19.701 Definitions.

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that
appliesto the entire production of commercial items sold by
either the entire company or a portion thereof (e.g., division,
plant, or product line).

“Failure to make a good faith effort to comply with the
subcontracting plan” means willful or intentional failure to
perform in accordance with the requirements of the subcon-
tracting plan, or willful or intentional action to frustrate the
plan.

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan,
except goals, and may be incorporated into individual con-
tract plans, provided the master plan has been approved.

“Small business subcontractor” means any concern
that—

(a) In connection with subcontracts of $10,000 or less,
has anumber of employees, including its affiliates, that does
not exceed 500 persons; and

(b) In connection with subcontracts exceeding $10,000,
has a number of employees or average annual receipts,
including its affiliates, that does not exceed the size stan-

dard under 19.102 for the product or service it is providing
on the subcontract.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Government prime contractor or subcontractor calling
for supplies and/or services required for performance of the
contract, contract modification, or subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the
simplified acquisition threshold shall agree in the contract
that small business, HUBZone small business, small disad-
vantaged business, and women-owned small business
concerns shall have the maximum practicable opportunity
to participate in contract performance consistent with its
efficient performance. It isfurther the policy of the United
States that its prime contractors establish procedures to
ensure the timely payment of amounts due pursuant to the
terms of their subcontracts with small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns.

(8) Except as stated in paragraph (b) of this section,
Section 8(d) of the Small Business Act (15 U.S.C. 637(d))
imposes the following requirements regarding subcontract-
ing with small businesses and small business subcontracting
plans:

(1) In negotiated acquisitions, each solicitation of
offers to perform a contract or contract modification, that
individualy is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the apparently successful offeror to submit an
acceptable subcontracting plan. If the apparently successful
offeror fails to negotiate a subcontracting plan acceptable to
the contracting officer within the time limit prescribed by
the contracting officer, the offeror will be ineligible for
award.

(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification, that
individually is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the bidder selected for award to submit a subcon-
tracting plan. If the selected bidder fails to submit a plan
within the time limit prescribed by the contracting officer,
the bidder will be ineligible for award.

(b) Subcontracting plans (see subparagraphs (a)(1) and
(2) of this section) are not required—

(1) From small business concerns;

(2) For personal services contracts;

(3) For contracts or contract modifications that will be
performed entirely outside of any State, territory, or posses
sion of the United States, the District of Columbia, and the
Commonwealth of Puerto Rico; or
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(4) For modifications to contracts within the general
scope of the contract that do not contain the clause at
52.219-8, Utilization of Small Business Concerns (or equiv-
adent prior clauses, eg., contracts awarded before the
enactment of Public Law 95-507).

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or
subcontractor failing to comply in good faith with the
requirements of the subcontracting plan is in material
breach of its contract. Further, 15 U.S.C. 637(d)(4)(F)
directs that a contractor's failure to make a good faith effort
to comply with the requirements of the subcontracting plan
shall result in the imposition of liquidated damages.

(d) Asauthorized by 15 U.S.C. 637(d)(11), certain costs
incurred by a mentor firm in providing developmental assis-
tance to a protégé firm under the Department of Defense Pilot
Mentor-Protégé Program, may be credited as subcontract
awards to a small disadvantaged business for the purpose of
determining whether the mentor firm attains a small disad-
vantaged business goal under any subcontracting plan entered
into with any executive agency. However, the mentor-protégé
agreement must have been approved by the—

Office of Small and Disadvantaged Business
Utilization

Office of the Deputy Under Secretary of Defense

(International and Commercia Programs)

DUSD (1&CP) SADBU

Room 2A338

3061 Defense Pentagon

Washington, DC 20301-3061

(703) 695-1536

before developmental assistance costs may be credited
against subcontract goals.

19.703 Eligibility requirementsfor participatingin the
program.
(a) To be digible as a subcontractor under the program,
a concern must represent itself as a smal business,
HUBZone small business, small disadvantaged business, or
woman-owned small business concern.

(1) To represent itself as a small business, HUBZone
small business, or woman-owned small business concern, a
concern must meet the appropriate definition in 19.001.

(2) In connection with a subcontract, or a requirement
for which the apparently successful offeror received an
evaluation credit for proposing one or more SDB subcon-
tractors, the contracting officer or the SBA may protest the
disadvantaged status of a proposed subcontractor. Such
protests will be processed in accordance with 13 CFR
124.1015 through 124.1022. Other interested parties may
submit information to the contracting officer or the SBA in
an effort to persuade the contracting officer or the SBA to
initiate a protest. Such protests, in order to be considered
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timely, must be submitted to the SBAprior to completion of
performance by the intended subcontractor.

(b) Acontractor acting in good faith may rely on the writ-
ten representation of its subcontractor regarding the
subcontractor’s status as a small business, HUBZone small
business, or awoman-owned small business concern. The
clause a 52.219-25, Small Disadvantaged Business
Participation  Program—Disadvantaged Status and
Reporting, requires the contractor to obtain representations of
small disadvantaged status from subcontractors through use
of aprovision substantialy the same as paragraph (b)(1)(i) of
the provision at 52.219-22, Small Disadvantaged Business
Status. The clause requires the contractor to confirm that a
subcontractor representing itself as a small disadvantaged
business concern isidentified by SBA as asmall disadvan-
taged business concern by accessing SBA’'s database
(PRO-Net) or by contacting the SBA's Office of Small
Disadvantaged Business Certification and Eligibility. The
contractor, the contracting officer, or any other interested
party can challenge a subcontractor’ s size status representa-
tion by filing a protest, in accordance with 13 CFR 121.1601
through 121.1608. Protests challenging a subcontractor’s
small disadvantaged business representation shall befiled in
accordance with 13 CFR 124.1015 through 124.1022.
Protests challenging HUBZone small business concern status
shall befiled in accordance with 13 CFR 126.800.

19.704  Subcontracting plan requirements.
(@) Each subcontracting plan required under
19.702(a)(1) and (2) must include—

(1) Separate percentage goals for using small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns as subcontractors;

(2) A statement of the total dollars planned to be
subcontracted and a statement of the total dollars planned
to be subcontracted to small business, HUBZone small
business, small disadvantaged business, and women-
owned small business concerns;

(3) A description of the principal types of supplies
and services to be subcontracted and an identification of
types planned for subcontracting to small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns;

(4) A description of the method used to develop the
subcontracting goals;

(5) A description of the method used to identify
potential sources for solicitation purposes,

(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the pro-
portionate share of indirect costs to be incurred with small
business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns,
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cel the ESB set-aside and proceed in accordance with para-
graph (c)(1) (i) or (ii) of this section.

(3) When using other than simplified acquisition pro-
cedures for ESB set-asides, the clause at 52.219-14,
Limitations on Subcontracting, shall be placed in &l solici-
tations and resulting contracts.

(d) To expand small business participation in the tar-
geted industry categories, each participating agency will
develop and implement a time-phased strategy with incre-
mental goals, including reporting on goal attainment. To the
extent practicable, provisions that encourage and promote
teaming and joint ventures shall be considered. These pro-
visions should permit small business firms to effectively
compete for contracts that individual small businesses
would be ineligible to compete for because of lack of pro-
duction capacity or capability.

19.1007 Solicitation provisions.

(8 The contracting officer shall insert in full text the
provision a 52.219-19, Small Business Concern
Representation for the Small Business Competitiveness
Demonstration Program, in all solicitations in the four des-
ignated industry groups.

(b) The contracting officer shall insert in full text the
provision at 52.219-20, Notice of Emerging Small Business
Set-Aside, in al solicitations for emerging small businesses
in accordance with 19.1006(c).

(c) The contracting officer shall insert in full text the
provision at 52.219-21, Small Business Size Representation
for Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program, in al solicita
tionsissued in each of the targeted industry categories under
the Small Business Competitiveness Demonstration
Program that are expected to result in a contract award in
excess of $25,000.

Subpart 19.11—Price Evaluation Adjustment
for Small Disadvantaged Business Concerns

19.1101 General.

A price evaluation adjustment for small disadvantaged
business concerns shall be applied as determined by the
Department of Commerce (see 19.201(b)). Joint ventures
may qualify provided the requirements set forth in 13 CFR
124.1002(f) are met.

19.1102 Applicability.
(a) Use the price evauation adjustment in competitive
acquisitions in the authorized SIC Major Groups.
(b) Do not use the price evaluation adjustment in acqui-
sitions—
(1) That are less than or equal to the simplified acqui-
sition threshold;

(2) That are awarded pursuant to the 8(a) Program;

(3) That are set aside for small business concerns,

(4) That are set aside for HUBZone small business
concerns;

(5) Where priceis not a selection factor so that aprice
evaluation adjustment would not be considered (e.g., archi-
tect/engineer acquisitions); or

(6) Where al fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

19.1103 Procedures.

(a) Give offers from small disadvantaged business con-
cerns a price evaluation adjustment by adding the factor
determined by the Department of Commerce to al offers,
except—

(1) Offers from small disadvantaged business con-
cerns that have not waived the evaluation adjustment; or, if
a price evaluation adjustment for small disadvantaged busi-
ness concerns is authorized on aregional basis, offers from
small disadvantaged business concerns, whose addressisin
such a region, that have not waived the evaluation adjust-
ment;

(2) An otherwise successful offer of eligible products
under the Trade Agreements Act when the acquisition
equals or exceeds the dollar threshold in 25.402;

(3) An otherwise successful offer where application of
the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government;

(4) For DoD, NASA, and Coast Guard acquisitions,
an otherwise successful offer from a historically black col-
lege or university or minority institution; or

(5) For DoD acquisitions, an otherwise successful
offer of qualifying country end products (see DFARS
225.000-70 and 252.225-7001).

(b) Apply thefactor to alineitem or agroup of lineitems
on which award may be made. Add other evaluation factors
such as transportation costs or rent-free use of Government
facilities to the offers before applying the price evaluation
adjustment.

(c) Do not evaluate offers using the price evaluation
adjustment when it would cause award, as a result of this
adjustment, to be made at a price that exceeds fair market
price by more than the factor as determined by the
Department of Commerce (see 19.202-6(a)).

19.1104 Contract clause.

Insert the clause at 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns, in
solicitations and contracts when the circumstances in
19.1101 and 19.1102 apply. If aprice evaluation adjustment
is authorized on a regiona basis, the clause shall be
included in the solicitation even if the place of performance
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is outside an authorized region. The contracting officer
shall insert the authorized price evauation adjustment fac-
tor. The clause shall be used with its Alternate | when the
contracting officer determines that there are no small disad-
vantaged business manufacturers that can meet the
requirements of the solicitation. The clause shall be used
with its Alternate || when a price evaluation adjustment is
authorized on aregiona basis.

Subpart 19.12—Small Disadvantaged
Business Participation Program

19.1201 General.

This subpart addresses the evaluation of the extent of
participation of small disadvantaged business (SDB) con-
cernsin performance of contracts in the Standard Industrial
Classification (SIC) Major Groups as determined by the
Department of Commerce (see 19.201(b)), and to the extent
authorized by law. Two mechanisms are addressed in this
subpart—

(a8) Anevaluation factor or subfactor for the participation
of SDB concerns in performance of the contract; and

(b) An incentive subcontracting program for SDB con-
cerns.

19.1202 Evaluation factor or subfactor.

19.1202-1 General.

The extent of participation of SDB concerns in perfor-
mance of the contract, in the SIC Mgor Groups as
determined by the Department of Commerce, and to the
extent authorized by law, shall be evaluated consistent with
this section. Participation in performance of the contract
includes joint ventures, teaming arrangements, and subcon-
tracts. Credit under the evaluation factor or subfactor is not
available to SDB concerns that receive a price evaluation
adjustment under Subpart 19.11. If an SDB concern waives
the price evaluation adjustment at Subpart 19.11, participa-
tion in performance of that contract includes the work
expected to be performed by the SDB concern at the prime
contract level.

19.1202-2 Applicability.

(a) Except as provided in paragraph (b) of this subsec-
tion, the extent of participation of SDB concerns in
performance of the contract in the authorized SIC Major
Groups shall be evaluated in competitive, negotiated acqui-
sitions expected to exceed $500,000 ($1,000,000 for
construction).

(b) The extent of participation of SDB concerns in per-
formance of the contract in the authorized SIC Magjor
Groups (see paragraph (a) of this subsection) shall not be
evaluated in—
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(1) Small business set-asides (see Subpart 19.5) and
HUBZone set-asides (see Subpart 19.13);

(2) 8(a) acquisitions (see Subpart 19.8);

(3) Negotiated acquisitions where the lowest
price technically acceptable source selection process
is used (see 15.101-2); or

(4) Contract actions that will be performed entirely
outside of any State, territory, or possession of the United
States, the District of Columbia, and the Commonwealth of
Puerto Rico.

19.1202-3 Considerations in developing an evaluation
factor or subfactor.

In developing an SDB participation evaluation factor or
subfactor for the solicitation, agencies may consider—

(@) The extent to which SDB concerns are specificaly
identified;

(b) The extent of commitment to use SDB concerns (for
example, enforceable commitments are to be weighted more
heavily than non-enforceable ones);

(c) The complexity and variety of the work SDB con-
cerns are to perform;

(d) The realism of the proposal;

(e) Past performance of offerorsin complying with sub-
contracting plan goals for SDB concerns and monetary
targets for SDB participation; and

(f) The extent of participation of SDB concernsin terms
of the value of the total acquisition.

19.1202-4 Procedures.

(a) The solicitation shall describe the SDB participation
evaluation factor or subfactor. The solicitation shall require
offerorsto provide, with their offers, targets, expressed as dol-
lars and percentages of total contract value, in each of the
applicable, authorized SIC Major Groups, and atota target for
SDB participation by the contractor, including joint venture
partners, and team members, and atotal target for SDB par-
ticipation by subcontractors. The solicitation shall require an
SDB offeror that waives the SDB price evaluation adjustment
in the clause at 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns, to
provide with its offer atarget for the work that it intends to
perform as the prime contractor. The solicitation shall state
that any targets will be incorporated into and become part of
any resulting contract. Contractors with SDB participation
targets shall be required to report SDB participation.

(b) When an evaluation includes an SDB participation
evaluation factor or subfactor that considers the extent to
which SDB concerns are specificaly identified, the SDB
concerns considered in the evaluation shall be listed in the
contract, and the contractor shall be required to notify the
contracting officer of any substitutions of firms that are not
SDB concerns.
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serving institution of higher education as defined in Section
316(b)(1) of the Act (20 U.S.C. 1059c(b)(1)).

26.302 General policy.
It is the policy of the Government to promote
participation of HBCUs and MIsin Federal procurement.

26.303 Data collection and reporting r equirements.

Executive Order 12928 requires periodic reporting to
the President on the progress of departments and agencies
in complying with the laws and requirements mentioned
in the Executive order.

26.304 Solicitation provision.

Insert the provision at 52.226-2, Historically Black
College or University and Minority Institution
Representation, in solicitations exceeding the micro-pur-
chase threshold, for research, studies, supplies, or services
of the type normally acquired from higher educational insti-
tutions. For DoD, NASA, and Coast Guard acquisitions,
also insert the provision in solicitations that contain the
clause at 52.219-23, Notice of Price Evaluation Adjustment
for Small Disadvantaged Business Concerns.
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[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past per -
formance (see FAR 15.304); (iv) small disadvantaged
business participation; and include them in the relative
order of importance of the evaluation factors, such as in
descending order of importance.]
Technica and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.](b)
Options. The Government will evaluate offers for award
purposes by adding the total price for all optionsto the total
price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices
are significantly unbalanced. Evaluation of options shall
not obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror
within the time for acceptance specified in the offer, shall
result in a binding contract without further action by either
party. Before the offer's specified expiration time, the
Government may accept an offer (or part of an offer),
whether or not there are negotiations after its receipt, unless
awritten notice of withdrawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
CoMmMERCIAL ITEMS (OcT 1999)

(a) Definitions. Asused in this provision:

“Emerging small business’” means a small business con-
cern whose size is no greater than 50 percent of the
numerical size standard for the standard industrial classifi-
cation code designated.

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
Government contracts, and qualified as a small business
under the criteriain 13 CFR part 121 and size standards in
this solicitation.

“Women-owned small business concern” means a small
business concern—

(1) Whichisat least 51 percent owned by one or more
women or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women;
or in the case of any publicly owned business, at least 51
percent of its stock is owned by one or more women; and
whose management and daily business operations are con-
trolled by one or more women.

(b) Taxpayer Identification Number (TIN) (26 U.S.C.
6109, 31 U.SC. 7701). (Not applicable if the offeror is
required to provide this information to a central contractor
registration database to be eligible for award.)

(1) All offerors must submit the information required
in paragraphs (b)(3) through (b)(5) of this provision to com-
ply with debt collection requirements of 31 U.S.C. 7701(c)
and 3325(d), reporting requirements of 26 U.S.C. 6041,
6041A, and 6050M, and implementing regulations issued
by the Internal Revenue Service (IRS).

(2) The TIN may be used by the Government to col-
lect and report on any delinquent amounts arising out of the
offeror’'s relationship with the Government (31 U.S.C.
7701(c)(3)). If the resulting contract is subject to the pay-
ment reporting requirements described in FAR 4.904, the
TIN provided hereunder may be matched with IRS records
to verify the accuracy of the offeror’sTIN.

(3) Taxpayer Identification Number (TIN).

O TIN: .
O TIN has been applied for.
O TIN is not required because:

O Offeror isanonresident alien, foreign cor-
poration, or foreign partnership that does not have income
effectively connected with the conduct of atrade or busi-
ness in the United States and does not have an office or
place of business or afiscal paying agent in the United
States;

O Offeror is an agency or instrumentality of a
foreign government;
O Offeror is an agency or instrumentality of the
Federal Government.
(4) Type of organization.
O Sole proprietorship;
Partnership;
Corporate entity (not tax-exempt);
Corporate entity (tax-exempt);
Government entity (Federal, State, or local);
Foreign government;
International organization per 26 CFR 1.6049-4;
Other .

Ooo0oogoogodg
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(5) Common parent.

O Offeror is not owned or controlled by acommon

parent;

0 Name and TIN of common parent:

Name

TIN .

(c) Offerors must complete the following representations
when the resulting contract is to be performed inside the
United States, itsterritories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of
Columbia. Check all that apply.

(1) Small business concern The offeror represents as
part of its offer that it 0 is, 0 isnot asmall business concern.

(20 Small disadvantaged business concern.
[Complete only if the offeror represented itself as a small
business concern in paragraph (c)(1) of thisprovision.] The
offeror represents, for general statistical purposes, that it O
is, O is not a small disadvantaged business concern as
defined in 13 CFR 124.1002.

(3) Women-owned small business concern. [Complete
only if the offeror represented itself asa small business con -
cern in paragraph (c)(1) of this provision] The offeror
representsthat it O is, O is not awomen-owned small busi -
ness concern.

Note: Complete paragraphs (c)(4) and (c)(5)
only if this solicitation is expected to exceed the sim-
plified acquisition threshold.

(4) Women-owned business concern (other than smalll
business concern). [Complete only if the offeror is a
women-owned business concern and did not represent itself
as a small business concern in paragraph (c)(1) of thispro -
vision.] The offeror representsthat it O is awomen-owned
business concern.

(5) Tiebid priority for labor surplusarea concerns. If
this is an invitation for bid, small business offerors may
identify the labor surplus areas in which costs to be incurred
on account of manufacturing or production (by offeror or
first-tier subcontractors) amount to more than 50 percent of
the contract price:

(6) Small Business Size for the Small Business
Competitiveness Demonstration Program and for the
Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program. [Complete only
if the offeror has represented itself to be a small business
concern under the size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).] The
offeror represents as part of its offer that it O is, 0 isnot an
emerging small business.
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(i) [Complete only for solicitations indicated in an
addendum as being for one of the targeted industry cate -
gories (TICs) or four designated industry groups (DIGS).]
Offeror represents as follows:

(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror's average annua gross revenue for
the last 3 fiscal years (check the Average Annual Gross
Number of Revenues column if size standard stated in the
solicitation is expressed in terms of annual receipts).
(Check one of the following):

AVERAGE ANNUAL GROSS
NUMBER OF EMPLOYEES
REVENUES

__ 50 or fewer __ $1millionor less
51100 __$1,000,001—$2 million
__101—250 __$2,000,001—%$3.5 million
251500 __ $3,500,001—$5 million
__ 501—750 __ $5,000,001—%$10 million
__751—1,000 __ $10,000,001—%17 million
__ Over 1,000 __ Over $17 million

(7) [Complete only if the solicitation contains the
clause at FAR 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns,
or FAR 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and
Reporting, and the offeror desires a benefit based on its
disadvantaged status.]

(i) General. The offeror represents that either—
(A) It O is, O is not certified by the Small
Business Administration as a small disadvantaged business
concern and identified, on the date of this representation, as
a certified small disadvantaged business concern in the
database maintained by the Small Business Administration
(PRO-Net), and that no material change in disadvantaged
ownership and control has occurred since its certification,
and, where the concern is owned by one or more individu-
as claiming disadvantaged status, the net worth of each
individual upon whom the certification is based does not
exceed $750,000 after taking into account the applicable
exclusions set forth at 13 CFR 124.104(c)(2); or
(B) It O has, O has not submitted a completed
application to the Small Business Administration or a
Private Certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR 124, Subpart
B, and a decision on that application is pending, and that no
material changein disadvantaged ownership and control has
occurred since its application was submitted.
(if) O Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of its offer, that it is ajoint
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(c) Agreement. For the set-aside portion of the acquisition,
asmall business concern submitting an offer in its own name
agreesto furnish, in performing the contract, only end items
manufactured or produced by small business concernsin the
United States. Theterm “United States’ includesitsterritories
and possessions, the Commonweslth of Puerto Rico, the trust
territory of the Pacific Islands, and the District of Columbia.
If this procurement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm. This paragraph does not apply
in connection with construction or service contracts.

(End of clause)

Alternate| (Oct 1995). When the acquisitionisfor a prod-
uct in aclassfor which the Small Business Administration has
determined that there are no small business manufacturers or
processors in the Federal market in accordance with 19.502-

2(c), delete paragraph (c).

52.219-8 Utilization of Small Business Concerns.
As prescribed in 19.708(a), insert the following clause:

I UTILIZATION OF SMALL BusiNEss CONCERNS (OcT 1999)

(8) Itisthe policy of the United States that small business
concerns, HUBZone small business concerns, small business
concerns owned and controlled by socially and economically
disadvantaged individuals, and small business concerns
owned and controlled by women shall have the maximum
practicable opportunity to participate in performing contracts
let by any Federal agency, including contracts and subcon-
tracts for subsystems, assemblies, components, and related
services for major systems. It is further the policy of the
United States that its prime contractors establish procedures to
ensure the timely payment of amounts due pursuant to the
terms of their subcontracts with small business concerns,
HUBZone small business concerns, small business concerns
owned and controlled by socialy and economically disadvan-
taged individuals, and small business concerns owned and
controlled by women.

(b) The Contractor hereby agreesto carry out thispolicy in
the awarding of subcontracts to the fullest extent consistent
with efficient contract performance. The Contractor further
agreesto cooperate in any studies or surveys as may be con-
ducted by the United States Small Business Administration or
the awarding agency of the United States as may be necessary
to determine the extent of the Contractor’s compliance with
this clause.

(c) Definitions. Asused in this contract—

(2) “Small business concern” meansasmall business as
defined pursuant to section 3 of the Small Business Act and
relevant regulations promulgated pursuant thereto.

(2) “HUBZone small business concern” means asmall
business concern that appears on the List of Qualified
HUBZone Small Business Concerns maintained by the Small
Business Administration.

(3) “Small business concern owned and controlled by
socialy and economically disadvantaged individuals’” and
“small disadvantaged business concern” mean asmall busi-
ness concern that represents, as part of its offer that—

(i) It has received certification as a small disad-
vantaged business concern consistent with 13 CFR 124,
Subpart B;

(it) No material change in disadvantaged owner-
ship and control has occurred since its certification;

(iii) Where the concern is owned by one or more
individuals, the net worth of each individual upon whom the
certification is based does not exceed $750,000 after taking
into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(iv) Itisidentified, on the date of its representation,
as a certified small disadvantaged business in the database
maintained by the Small Business Administration (PRO-Net).

(4) “ Small business concern owned and controlled by
women” means a small business concern—

(i) Which is at least 51 percent owned by one or
more women, or, in the case of any publicly owned business,
at least 51 percent of the stock of which is owned by one or
more women; and

(ii) Whose management and daily business opera-
tions are controlled by one or more women.

(d) Contractors acting in good faith may rely on written
representations by their subcontractors regarding their status
asasmall business concern, a HUBZone small business con-
cern, a small business concern owned and controlled by
socialy and economicaly disadvantaged individuals, or a
small business concern owned and controlled by women.

(End of clause)

52.219-9 Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (OcT 1999) |

(8 Thisclause does not apply to small business concerns.

(b) Definitions. Asused in this clause—

“Commercial item” means a product or service that satis-
fies the definition of commercial item in section 2.101 of the
Federal Acquisition Regulation.

“Commercia plan” means a subcontracting plan (includ-
ing goals) that coversthe offeror’ sfiscal year and that applies
to the entire production of commercia items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).

52-99



FAC 97-13 OCTOBER 1, 1999

52.219-9

FEDERALACQUISITION REGULATION

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Magter plan” means a subcontracting plan that contains al
the required elements of an individual contract plan, except
goals, and may be incorporated into individual contract plans,
provided the master plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into by
aFederal Government prime Contractor or subcontractor call-
ing for supplies or services required for performance of the
contract or subcontract.

(c) The of feror, upon request by the Contracting Officer,
shall submit and negotiate a subcontracting plan, where
applicable, that separately addresses subcontracting with
small business, HUBZone small business concerns, small dis-
advantaged business, and women-owned small business
concerns. If the offeror is submitting an individual contract
plan, the plan must separately address subcontracting with
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns,
with a separate part for the basic contract and separate parts
for each option (if any). The plan shall beincluded in and
made a part of the resultant contract. The subcontracting plan
shall be negotiated within the time specified by the
Contracting Officer. Failure to submit and negotiate the sub-
contracting plan shall make the offeror ineligible for award of
acontract.

(d) The offeror's subcontracting plan shall include the
following:

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns as subcontractors.
The offeror shall include all subcontracts that contribute to
contract performance, and may include a proportionate share
of products and services that are normally alocated asindirect
costs.

(2) A statement of—

(i) Total dollars planned to be subcontracted for an
individual contract plan; or the offeror’ stotal projected sales,
expressed in dollars, and the total value of projected subcon-
tractsto support the sales for acommercia plan;

(i) Total dollars planned to be subcontracted to small
business concerns,

(iii) Totd dollars planned to be subcontracted to
HUBZone small business concerns,

(iv) Totd dollars planned to be subcontracted to
small disadvantaged business concerns; and
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(v) Tota dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principa types of supplies and
services to be subcontracted, and an identification of the types
planned for subcontracting to—

(i) Small business concerns;

(il) HUBZone small business concerns;

(iii) Small disadvantaged business concerns; and
(iv) Women-owned small business concerns.

(4) Adescription of the method used to develop the sub-
contracting goalsin paragraph (d)(1) of this clause.

(5) A description of the method used to identify poten-
tial sources for solicitation purposes (e.g., existing company
source lists, the Procurement Marketing and Access Network
(PRO-Net) of the Small Business Administration (SBA), the
National Minority Purchasing Council Vendor Information
Service, the Research and Information Division of the
Minority Business Development Agency in the Department of
Commerce, or small, HUBZone, small disadvantaged, and
women-owned small business trade associations). Afirm may
rely on the information contained in PRO-Net as an accurate
representation of aconcern’s size and ownership characteris-
ticsfor the purposes of maintaining a small, HUBZone, small
disadvantaged and women-owned small business source list.
Use of PRO-Net asits source list does not relieve afirm of its
responsibilities (e.g., outreach, assistance, counseling, or pub-
licizing subcontracting opportunities) in this clause.

(6) Astatement asto whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with—

(i) Small business concerns,

(i) HUBZone small business concerns,

(iii) Small disadvantaged business concerns; and
(iv) Women-owned small business concerns.

(7) The name of theindividual employed by the offeror
who will administer the offeror's subcontracting program, and
adescription of the duties of the individua.

(8) Adescription of the efforts the offeror will make to
assure that small business, HUBZone small business, small
disadvantaged business and women-owned small business
concerns have an equitable opportunity to compete for sub-
contracts.

(9) Assurances that the offeror will include the clause of
this contract entitled “ Utilization of Small Business Concerns’
in al subcontracts that offer further subcontracting opportuni-
ties, and that the offeror will require al subcontractors (except
small business concerns) that receive subcontracts in excess of
$500,000 ($1,000,000 for construction of any public facility)
to adopt a subcontracting plan that complies with the require-
ments of this clause.
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(2) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan or
any remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets al of the criteria set forth in paragraph (a) of this
clause.

(c) Any award resulting from this solicitation will be
made to the Small Business Administration, which will sub-
contract performance to the successful 8(a) offeror selected
through the evaluation criteria set forth in this solicitation.

(d)(1) Agreement. A small business concern submitting
an offer inits own name agreesto furnish, in performing the
contract, only end items manufactured or produced by small
business concerns in the United States. The term “United
States” includes its territories and possessions, the
Commonwealth of Puerto Rico, the trust territory of the
Pacific Islands, and the District of Columbia. If this pro-
curement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm. This subparagraph does not
apply in connection with construction or service contracts.

(2) The [insert name of SBA's con -
tractor] will notify the [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer all or part of its stock or other ownership interest to
any other party.

(End of clause)

[*Insert SC code assigned to the acquisition by the
contracting activity.]

Alternate | (Nov 1989). If the competition is to be lim-
ited to 8(a) concerns within one or more specific SBA
regions or districts, add the following subparagraph (a)(4) to
paragraph (a) of the clause:

(4) The offeror's approved business planison thefile
and serviced by [Contracting Officer completes
by inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate Il (Dec 1996). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete subparagraph (d)(1).

52.219-19 Small Business Concern Representation for
the Small Business Competitiveness Demonstration
Program.

As prescribed in 19.1007(a), insert the following provi-
sion:

SMALL BUsINESS CONCERN REPRESENTATION FOR THE SMALL
BusiNESs COMPETITIVENESS DEMONSTRATION PROGRAM
(JaN 1997)

(a) Definition. “Emerging small business’ as used in this
solicitation, means a small business concern whose size is
no greater than 50 percent of the numerical size standard
applicable to the standard industrial classification code
assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.] The Offeror O
is, O isnot an emerging small business.

(c) [ Complete only if the Offeror is a small business or
an emerging small business, indicating its size range.]
Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts]. [Check one of the
following.]

No. oF EMPLOYEES AvG. ANNUAL GROSS REVENUES

_____50o0r fewer ____ $1 million or less
51 -100 ___$1,000,001 - $2 million
_101-250 ___$2,000,001 - $3.5 million
_ 251-500 __ $3,500,001 - $5 million
__ 501-750 ___$5,000,001 - $10 million
__ 751-1,000 ___ $10,000,001 - $17 million
___ Over 1,000 __ Over $17 million

(End of provision)

52.219-20 Notice of Emerging Small Business Set-
Aside.
As prescribed in 19.1007(b), insert the following provi-
sion:

NoOTICE OF EMERGING SMALL BUSINESS SET-ASIDE
(JaN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only. Offers that
are not from an emerging small business shall not be con-
sidered and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1007(c), insert the following provi-

sion:

(FAC97-13) 52-104.1
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SvALL BUSINESS SizE REPRESENTATION FOR TARGETED
INDUSTRY CATEGORIES UNDER THE SMALL BUSINESS
CoMPETITIVENESS DEMONSTRATION PROGRAM (MAY 1999)

[Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]

Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees or Offeror's
average annual gross revenue for the last 3 fiscal years
[check this column if size standard stated in solicitation is
expressed in terms of annual receipts]. [Check one of the
following.]

No. oF EMPLOYEES AvG. ANNUAL GROss REVENUES

____ B0orfewer __ $lmillionorless
___51-100 ___ $1,000,001 - $2 million
__101-250 ___$2,000,001 - $3.5 million
____ 251-500 ___ $3,500,001 - $5 million
__ 501-750 ____ $5,000,001 - $10 million
_751-1,000 __ $10,000,001 - $17 million
___ Over 1,000 _ Over $17 million

(End of provision)

52.219-22 Small Disadvantaged Business Status.
As prescribed in 19.307(b), insert the following provi-
sion:

I SMALL DISADVANTAGED BuUSINESS StaTus (OcT 1999)

(a) General. This provision isused to assess an offeror’s
small disadvantaged business status for the purpose of
obtaining a benefit on this solicitation. Status as a small
business and status as a small disadvantaged business for
general statistical purposes is covered by the provision at
FAR 52.219-1, Small Business Program Representation.

(b) Representations. (1) General. The offeror repre-
sents, as part of its offer, that it is asmall business under the
size standard applicable to this acquisition; and either—

O (i) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and

(A) No material change in disadvantaged
ownership and control has occurred since its certification;

(B) Where the concern is owned by one or
more disadvantaged individuals, the net worth of each indi-
vidual upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and
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(C) Itisidentified, on the date of its represen-
tation, as a certified small disadvantaged business concernin
the database maintained by the Small BusinessAdministration
(PRO-Nget); or

O (ii) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.

(2) O For Joint Ventures. The offeror represents, as
part of its offer, that it is ajoint venture that complies with
the requirements at 13 CFR 124.1002(f) and that the repre-
sentation in paragraph (b)(1) of this provision is accurate for
the small disadvantaged business concern that is participat-
ing in the joint venture. [The offeror shall enter the name of
the small disadvantaged business concern that is partici -
pating in the joint venture; .]

(c) Penalties and Remedies. Anyone who misrepresents
any aspects of the disadvantaged status of a concern for the
purposes of securing a contract or subcontract shall—

(1) Be punished by imposition of a fine, imprison-
ment, or both;

(2) Be subject to administrative remedies, including
suspension and debarment; and

(3) Be indligible for participation in programs con-
ducted under the authority of the Small Business Act.

(End of provision)

Alternate | (Oct 1998). As prescribed in 19.307(b), add
the following paragraph (b)(3) to the basic provision:

(3) Address. The offeror represents that its address O
is, 0 isnot in aregion for which asmall disadvantaged busi-
ness procurement mechanism is authorized and its address has
not changed since its certification as a small disadvantaged
business concern or submission of its application for certifica-
tion. Thellist of authorized small disadvantaged business
procurement mechanisms and regions is posted at
http://www.arnet.gov/References/sdbadjustments.htm. The
offeror shall usethelist in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror aslisted on the Small BusinessAdministration’s regis-
ter of small disadvantaged business concerns or the address on
the completed application that the concern has submitted to
the Small Business Administration or a Private Certifier in
accordance with 13 CFR part 124, subpart B. For joint ven-
tures, “address’ refers to the address of the small
disadvantaged business concern that is participating in the
joint venture.
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52.219-23 Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns.
As prescribed in 19.1104, insert the following clause:

NoTICE OF PRICE EVALUATION ADJUSTMENT FOR SMALL
Di1saDVANTAGED BusiNESs CONCERNS (OcT 1999)

(a) Definitions. As used in this clause—

“Small disadvantaged business concern” means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to this acquisi-
tion; and either—

(2) It has received certification by the Small Business
Administration as a small disadvantaged business concern
consistent with 13 CFR part 124, subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representa
tion, as a certified small disadvantaged business concern in
the database maintained by the Small Business
Administration (PRO-Net).

(2) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR part 124, subpart B, and adecision
on that application is pending, and that no material change
in disadvantaged ownership and control has occurred since
its application was submitted. In this case, in order to
receive the benefit of a price evaluation adjustment, an
offeror must receive certification as a small disadvantaged
business concern by the Small Business Administration
prior to contract award; or

(3) Is a joint venture as defined in 13 CFR
124.1002(f).

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense (DoD), the National Aeronautics and Space
Administration (NASA), and the Coast Guard, the term also
includes any nonprofit research institution that was an inte-
gral part of such a college or university before November
14, 1986.

“Minority institution” means an institution of higher
education meeting the requirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for purposes of this clause, includes a Hispanic-serv-
ing institution of higher education as defined in Section
316(b)(1) of the Act (20 U.S.C. 1059c(b)(1)).

“United States’ means the United States, its territories
and possessions, the Commonwealth of Puerto Rico, the
U.S. Trust Territory of the Pecific Islands, and the District
of Columbia.

(b) Evaluation adjustment. (1) The Contracting Officer

will evaluate offers by adding afactor of [Contracting
Officer insert the percentage] percent to the price of all
offers, except—

(i) Offersfrom small disadvantaged business con-
cerns that have not waived the adjustment;

(if) An otherwise successful offer of eligible prod-
ucts under the Trade Agreements Act when the dollar
threshold for application of the Act is equaled or exceeded
(see section 25.402 of the Federal Acquisition Regulation
(FAR));

(iii) An otherwise successful offer where applica-
tion of the factor would be inconsistent with a
Memorandum of Understanding or other international
agreement with aforeign government;

(iv) For DoD, NASA, and Coast Guard acquisi-
tions, an otherwise successful offer from ahistorically black
college or university or minority institution; and

(v) For DoD acquisitions, an otherwise successful
offer of qualifying country end products (see sections
225.000-70 and 252.225-7001 of the Defense FAR
Supplement).

(2) The Contracting Officer will apply the factor to a
line item or a group of line items on which award may be
made. The Contracting Officer will apply other evaluation
factors described in the solicitation before application of the
factor. The factor may not be applied if using the adjust-
ment would cause the contract award to be made at a price
that exceeds the fair market price by more than the factor in
paragraph (b)(1) of this clause.

(c) Waiver of evaluation adjustment. A small disadvan-
taged business concern may elect to waive the adjustment,
in which case the factor will be added to its offer for evalu-
ation purposes. The agreements in paragraph (d) of this
clause do not apply to offers that waive the adjustment.

Offeror elects to waive the adjustment.

(d) Agreements. (1) A small disadvantaged business con-
cern, that did not waive the adjustment, agrees that in
performance of the contract, in the case of a contract for—

(i) Services, except construction, at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern;

(it) Supplies (other than procurement from a non-
manufacturer of such supplies), at least 50 percent of the
cost of manufacturing, excluding the cost of materials, will
be performed by the concern;

(iii) General construction, at least 15 percent of
the cost of the contract, excluding the cost of materials, will
be performed by employees of the concern; or

52-104.3
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(iv) Construction by special trade contractors, at
least 25 percent of the cost of the contract, excluding the
cost of materials, will be performed by employees of the
concern.

(2) A small disadvantaged business concern submit-
ting an offer in its own name agreesto furnish in performing
this contract only end items manufactured or produced by
small disadvantaged business concernsin the United States.
This paragraph does not apply in connection with construc-
tion or service contracts.

(End of clause)

Alternate | (Oct 1998). As prescribed in 19.1104, sub-
stitute the following paragraph (d)(2) for paragraph (d)(2)
of the basic clause:

(2) A small disadvantaged business concern submit-
ting an offer inits own name agreesto furnish in performing
this contract only end items manufactured or produced by
small business concerns in the United States. This para
graph does not apply in connection with construction or
service contracts.

Alternate Il (Oct 1998) As prescribed in 19.1104, sub-
stitute the following paragraph (b)(i) for paragraph (b)(i) of
the basic clause:

(i) Offers from small disadvantaged business con-
cerns, that have not waived the adjustment, whose address
isin aregion for which an evaluation adjustment is autho-
rized;

52.219-24 Small Disadvantaged Business Participation
Program—T ar gets.
As prescribed in 19.1204(a), insert a provision substan-
tially the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIPATION
PROGRAM—TARGETS (JAN 1999)

(a) This solicitation contains a source selection factor or
subfactor related to the participation of small disadvantaged
business (SDB) concerns in the contract. Credit under that
evaluation factor or subfactor is not available to an SDB
concern that qualifies for a price evaluation adjustment
under the clause at FAR 52.219-23, Notice of Price
Evaluation Adjustment for Small Disadvantaged Business
Concerns, unless the SDB concern specifically waives the
price evaluation adjustment.

(b) In order to receive credit under the source selection
factor or subfactor, the offeror must provide, with its offer,
targets, expressed as dollars and percentages of total con-
tract value, for SDB participation in any of the Standard
Industrial Classification (SIC) Major Groups as determined
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by the Department of Commerce. The targets may provide
for participation by a prime contractor, joint venture partner,
teaming arrangement member, or subcontractor; however,
the targets for subcontractors must be listed separately.

(End of provision)

52.219-25 Small Disadvantaged Business Participation
Program-Disadvantaged Status and Reporting.
As prescribed in 19.1204(b), insert the following clause:

SMALL DISADVANTAGED BUSINESS PARTICIPATION PROGRAM—
DISADVANTAGED STATUSAND REPORTING (OcT 1999)

(a) Disadvantaged status for joint venture partners, team
members, and subcontractors. This clause addresses disad-
vantaged status for joint venture partners, teaming
arrangement members, and subcontractors and is applicable
if this contract contains small disadvantaged business (SDB)
participation targets. The Contractor shall obtain representa-
tions of small disadvantaged status from joint venture
partners, teaming arrangement members, and subcontractors
through use of a provision substantially the same as para-
graph (b)(1)(i) of the provisionat FAR 52.219-22, Small
Disadvantaged Business Status. The Contractor shall con-
firm that a joint venture partner, team member, or
subcontractor representing itself as a small disadvantaged
business concern, isidentified as a certified small disadvan-
taged business in the database maintained by the Small
Business Administration (PRO-Net) or by contacting the
SBA's Office of Small Disadvantaged Business Certification
and Eligibility.

(b) Reporting requirement. If this contract contains SDB
participation targets, the Contractor shall report on the par-
ticipation of SDB concerns at contract completion, or as
otherwise provided in this contract. Reporting may be on
Optional Form 312, Small Disadvantaged Business
Participation Report, or in the Contractor’s own format pro-
viding the same information. This report is required for
each contract containing SDB participation targets. If this
contract contains an individual Small, Small Disadvantaged
and Women-Owned Small Business Subcontracting Plan,
reports may be submitted with the final Subcontracting
Report for Individual Contracts (Standard Form 294) at the
completion of the contract.

(End of clause)

52.219-26 Small Disadvantaged Business Participation
Program—I ncentive Subcontracting.
As prescribed in 19.1204(c), insert a clause substantially
the same as the following:
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SVIALL DISADVANTAGED BUSINESS PARTICIRATION
PROGRAM—INCENTIVE SUBCONTRACTING (JAN 1999)

(a) Of the total dollars it plans to spend under subcon-
tracts, the Contractor has committed itself in its offer to try
to award a certain amount to small disadvantaged business
concerns in the Standard Industrial Classification (SIC)
Magjor Groups as determined by the Department of
Commerce.

(b) If the Contractor exceeds its total monetary target for
subcontracting to small disadvantaged business concerns in
the authorized SIC Major Groups, it will receive

[ Contracting Officer to insert the appro -
priate number between 0 and 10] percent of the dollarsin
excess of the monetary target, unless the Contracting

Officer determines that the excess was not due to the
Contractor’'s efforts (e.g., a subcontractor cost overrun
caused the actual subcontract amount to exceed that esti-
mated in the offer, or the excess was caused by the award of
subcontracts that had been planned but had not been dis-
closed in the offer during contract negotiations).
Determinations made under this paragraph are not subject to
the Disputes clause of this contract.

(c) If thisis a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract
may not exceed the limitationsin subsection 15.404-4 of the
Federal Acquisition Regulation.

(End of clause)

[The next page is 52-105.]
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