FEDERAL ACQUISITION CIRCULAR

Decenber 18, 1998 FAC 97-10

Federal Acquisition CGrcular (FAC 97-10 is issued under
the authority of the Secretary of Defense, the Adm nistrator
of Ceneral Services, and the Adm nistrator for the Nationa
Aeronauti cs and Space Adm nistration.

Unl ess otherwise specified, all Federal Acquisition
Regul ation (FAR) and other directive material contained in
FAC 97-10 are effective February 16, 1999, except for Item
VIT1I, which is effective Decenber 18, 1998, and Itens | and
X, which are effective January 4, 1999.
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FAC 97-10 SUMVARY

Federal Acquisition Grcular (FAC 97-10 anends the Federal
Acqui sition Regul ation (FAR) as specified bel ow

Item | —Hi storically Underutilized Business Zone (HUBZone)
Empower ment Contracting Program (FAR Case 97-307)

This interimrule anends FAR Parts 5, 6, 7, 8, 12, 13, 14, 15,
19, 26, 52, and 53 to inplenent the Snmall Business Adm nistration
H storically Underutilized Busi ness Zone (HUBZone) Enpower nent
Contracting Program The purpose of the programis to provide
Federal contracting assistance for qualified small business concerns
| ocated in historically underutilized business zones in an effort to
i ncrease enpl oynent opportunities, investnent, and econom c
devel opnent in these areas. The program provi des for set-asides,
sol e source awards, and price evaluation preferences for HUBZone
smal | busi ness concerns and establishes goals for awards to such
concerns.

Repl acenent pages: Structure iii and iv; 5-7 and 5-8; 6-1 thru
6-9; 7-3 and 7-4; 8-3 and 8-4; 9-3 and 9-4; 12-3 thru 12-6; 13-1
thru 13-4; 14-1 and 14-2; 14-9 and 14-10; 14-21 thru 14-23; 15-33
thru 15-40; 19-1 thru 19-6; 19-25 thru 19-59; 26-1 and 26-2;
52-41 thru 52-44.3; 52-95 thru 52-104.5; 52-147 and 52-148;
Matrix 17 thru 20; and 53-83 thru 53-86.

ltem Il —Limts for Indefinite-Quantity Contracts
(FAR Case 98-016)

This final rule anends FAR 16.504(a) to clarify that maxi mum
and mnimumlimts for indefinite-quantity contracts may be
expressed as a nunber of units or dollar val ue.

Repl acenent pages: 16-13 and 16-14.

ltem 111 —Office of Federal Contract Conmpliance Progranms
Nati onal Pre-Award Registry (FAR Case 98-607)

This final rule anends FAR part 22 and rel ated cl auses to
(1) informthe procurenent community of the availability of the
Departnent of Labor’s Ofice of Federal Contract Conpliance
Prograns (OFCCP) National Pre-Award Registry (Registry), accessible
through the Internet, that contains contractor establishnments that
have received a preaward cl earance within the precedi ng 24 nonths,
and the option to use the information in the Registry in |lieu of
submtting a witten request for a preaward cl earance; and (2)
i npl ement revised Departnent of Labor (DolL) regul ations pertaining



to equal enploynent opportunity and affirmative action requirenents
for Federal contractors and subcontractors.

Repl acenent pages: 22-21 thru 22-28; 52-111 thru 52-118; and
Matrix 21 thru 24.

ltem | V—Limtation on Allowability of Conmpensation for
Certain Contractor Personnel (FAR Case 97-303)

The interimrule published as Item X1l of FAC 97-04 is
converted to a final rule with mnor clarifying amendnents at FAR
31.205-6(p)(2). The rule inplenments Section 808 of the National
Def ense Authorization Act for Fiscal Year 1998 (Pub. L. 105-85).
Section 808 |imts all owabl e conpensati on costs for senior
executives of contractors to the benchmark year by the
Adm nistrator, Ofice of Federal Procurenment Policy (OFPP). The
benchmar k conpensation anount is $340,650 for contractor fiscal
year 1998, and subsequent contractor fiscal years, unless and until
revi sed by OFPP.

Repl acenent pages: 31-19 thru 31-20.1

|tem V—Contractor Purchasing System Revi ew ( CPSR)
Excl usi ons (FAR Case 97-016)

This final rule anends FAR 44.302 and 44. 303 to excl ude
conpetitively awarded firmfixed-price and conpetitively awarded
fixed-price contracts with economc price adjustnent, and sal es of
commercial itenms pursuant to FAR part 12, fromthe dollar anount
used to determne if a contractor’s level of sales to the
Government warrants the conduct of a CPSR, and to excl ude
subcontracts awarded by a contractor exclusively in support of
Government contracts that are conpetitively awarded firmfi xed-
price, conpetitively awarded fixed-price wth economc price
adjustnment, or awarded for comercial itens pursuant to FAR part
12, fromevaluation during a CPSR

Repl acenent pages: 44-3 and 44-4.

ltem VI —Contract Quality Requirenents
(FAR Case 96-009)

This final rule amends FAR 46.202-4, 46.311, and 52.246-11 to
repl ace references to Governnment specifications with references to
conmercial quality standards as exanpl es of higher-1level contract
quality requirenents; to require the contracting officer to
indicate in the solicitation which higher-level quality standards
will satisfy the Governnment’s requirenment; and, if nore than one
standard is listed in the solicitation, to require the offeror to
indicate its selection by checking a bl ock.

Repl acenent pages: 46-3 thru 46-6; 52-5 and 52-6; 52-303 and
52-304; and WMatrix 47 and 48.




ltem VI I —Mandat ory Government Source | nspection
(FAR Case 97-027)

This final rule anends FAR 46.402 to facilitate the
el i mnation of unnecessary requirenents for Governnent contract
qual ity assurance at source. This rule deletes the mandatory
requirenments for CGovernnment contract quality assurance at source
on all contracts that include a higher-level contract quality
requirenment, and for supplies requiring inspection that are
destined for overseas shipnent.

Repl acenent pages: 46-7 and 46-8.

Item VII I —No- Cost Val ue Engi neering Change Proposals
(FAR Case 96-011)

The interimrule published as Item X of FAC 97-05 is
converted to a final rule wthout change. The rule revises FAR
48.104-3 to clarify that no-cost val ue engi neeri ng change
proposal s (VECPs) may be used when, in the contracting officer’s
judgnent, reliance on other VECP approaches |ikely would not be
nore cost-effective, and the no-cost settlenent woul d provide
adequat e consideration to the CGovernnent.

Repl acenent pages: None.

|tem | X—Evi dence of Shipment in Electronic Data
| nt erchange (EDI) Transactions (FAR Case 97-011)

This final rule revises the clause at FAR 52.247-48 to
facilitate the use of electronic data interchange (EDI)
transactions and to stream i ne the paynent process when supplies
are purchased on a free on board (f.o0.b.) destination basis with
i nspection and acceptance at ori gin.

Repl acenent pages: 52-329 and 52-330.

|tem X—Techni cal Amendment s

Amrendnents are being nade at FAR 1.106, 19.102, 19.502-5,
32.908, 37.602-3, 42.203, 52.212-5, 52.219-9, 52.222-37, 53.228 and
53.301 in order to update references and nake editorial changes.

Repl acenent pages: 1-3 thru 1-6; 19-17 thru 19-20; 19-37 and
19-38; 32-45 thru 32-48; 37-9 and 37-10; 42-3 and 42-4; 52-43 and
52-44; 52-99 and 52-100; 52-119 and 52-120; 53-7 and 53-8; 53-15
thru 53-20; 53-25 and 53-26; 53-77 and 53-78; 53-133 and 53-134.




|tem XI —Loosel eaf Corrections

The foll owi ng anendnents are nmade to the | oosel eaf edition of
the FAR only:

PART 1—FEDERAL ACQUI SI TI ON REGULATI ONS SYSTEM
1.201-1 [Corrected]

1. Section 1.201-1 is corrected in the first sentence of
paragraph (a) by renoving “Regul atory” and addi ng “Regul ations” in
its place.

Repl acenent pages: 1-7 and 1-8.

PART 27—PATENTS, DATA, AND COPYRI GHTS
27.304-4 [Corrected]

2. Section 27.304-4 is corrected in the |ast sentence of
paragraph (a) by revising “con- tract” to read “contract”.

Repl acenent pages: 27-15 and 27-16.

PART 28—BONDS AND | NSURANCE

28.306 [Corrected]

3. Section 28.306 is corrected in paragraph (a)(1) by
revising “opera-tion” to read “operation”.

Repl acenent pages: 28-13 and 28-14.

PART 52—SOLI CI TATI ON PROVI SI ONS AND CONTRACT CLAUSES

4., 52.222-27 in the definition of “Enployer’s identification
nunber” by capitalizing the “F’ in “federal”.

Repl acenent pages: 52-113 and 52-114.

PART 53—FORMS
5. Page 53-151 is republished to correct the page nunber.

Repl acenent pages: 53-151.




Renove Pages

Structure pp iii
1-3 thru 1-8

5-7 and 5-8

6-1 thru 6-9

7-3 and 7-4

8-3 and 8-4

9-3 and 9-4

12-3 thru 12-6
13-1 thru 13-4
14-1 and 14-2
14-9 and 14-10
14-21 thru 14-23
15-33 thru 15-40
16- 13 and 16-14
19-1 thru 19-6
19-17 thru 19-20
19-25 thru 19-51
22-21 thru 22-28
26-1 and 26-2
27-15 and 27-16
28-13 and 28-14
31-19 and 31-20
32-45 thru 32-48
37-9 and 37-10
42-3 and 42-4

44-3 and 44-4

FAC 97-10 FILING | NSTRUCTI ONS

| nsert Pages

Structure pp iii
1-3 thru 1-8

5-7 and 5-8

6-1 thru 6-9

7-3 and 7-4

8-3 and 8-4

9-3 and 9-4

12-3 thru 12-6
13-1 thru 13-4
14-1 and 14-2
14-9 and 14-10
14-21 thru 14-23
15-33 thru 15-40
16- 13 and 16-14
19-1 thru 19-6
19-17 thru 19-20
19-25 thru 19-59
22-21 thru 22-28
26-1 and 26-2
27-15 and 27-16
28-13 and 28-14
31-19 thru 31-20.
32-45 thru 32-48
37-9 and 37-10
42-3 and 42-4

44-3 and 44-4



Renove Pages

46-3 thru 46-8

52-1 thru 52-6
52-37 thru 52-44.3
52-95 thru 52-104.3
52-111 thru 52-120
52- 147 and 52-148
52-303 and 52- 304
52-329 and 52-330

Matrix 7 and 8
Matrix 17 thru 24
Matri x 47 and 48

53-3 and 53-4
53-7 thru 53-10
53-15 thru 53-20
53-25 and 53-26
53-77 and 53-78
53-83 thru 53-86
53-133 and 53-134

53-151 (currently reads 43-151)

Forms Aut horized for

Renove Pages

None
None
None
None
SF 275 (8/90 edition)
SF 294 (8/98 edition)
SF 295 (8/98 edition)
SF 1416 (1/90 edition)

| nsert Pages

46-3 thru 46-8

52-1 thru 52-6
52-37 thru 52-44.3
52-95 thru 52-104.5
52-111 thru 52-120
52- 147 and 52-148
52-303 and 52- 304
52-329 and 52-330

Matrix 7 and 8
Matrix 17 thru 24
Matri x 47 and 48

53-3 and 53-4

53-7 thru 53-10

53-15 thru 53-20

53-25 and 53-26

53-77 and 53-78

53-83 thru 53-86

53-133 and 53-134

53-151 (page no. corrected)

Reproducti on

| nsert Pages

SF 275 (10/98 edition)
SF 294 (12/98 edition)
SF 295 (12/98 edition)
SF 1416 (10/98 edition)
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STRUCTURE
123 Solicitation Provisions and Contract Clauses for the Acquisition of Commercia Items

124 Unique Requirements Regarding Terms and Conditions for Commercial Items

125 Applicability of Certain Laws to the Acquisition of Commercial ltems

12.6 Streamlined Procedures for Evaluation and Solicitation for Commercial Items

SuBcHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 13—SIMPLIFIED ACQUISITION PROCEDURES

131 Procedures

13.2 Actions At or Below the Micro-Purchase Threshold
133 Simplified Acquisition Methods

134 Fast Payment Procedure

135 Test Program for Certain Commercial Items

PaRT 14—SeALED BIDDING

141 Use of Sealed Bidding

14.2 Solicitation of Bids

14.3 Submission of Bids

14.4 Opening of Bids and Award of Contract

145 Two-Step Sealed Bidding

PART 15—CONTRACTING BY NEGOTIATION

151 Source Selection Processes and Techniques

15.2 Solicitation and Receipt of Proposals and Information
15.3 Source Selection

154 Contract Pricing

155 Preaward, Award, and Postaward Notifications, Protests, and Mistakes
15.6 Unsolicited Proposals

PART 16—TYPES OF CONTRACTS

16.1 Selecting Contract Types

16.2 Fixed-Price Contracts

16.3 Cost-Reimbursement Contracts

16.4 Incentive Contracts

16.5 Indefinite-Delivery Contracts

16.6 Time-and-Materials, Labor-Hour, and Letter Contracts
16.7 Agreements

PART 17—SPECIAL CONTRACTING METHODS

17.1 Multiyear Contracting

17.2 Options

17.3 [Reserved]

174 Leader Company Contracting

175 Interagency Acquisitions Under the Economy Act
17.6 Management and Operating Contracts

PART 18 [RESERVED]
SUBCHAPTER D—SocIoECONOMIC PROGRAMS
PART 19—SMALL BUSINESS PROGRAMS

19.1 Size Standards
19.2 Policies
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19.3 Determination of Status as a Small Business, HUBZone Small Business, or
| Small Disadvantaged Business Concern
194 Cooperation with the Small Business Administration
195 Set-Asides for Small Business
19.6 Certificates of Competency and Determinations of Responsibility
| 19.7 The Small Business Subcontracting Program
19.8 Contracting with the Small Business Administration (The 8(a) Program)
19.9 [Reserved]
19.10 Small Business Competitiveness Demonstration Program
19.11 Price Evauation Adjustment for Small Disadvantaged Business Concerns
19.12 Small Disadvantaged Business Participation Program
| 19.13 Historically Underutilized Business Zone (HUBZone) Program

PARTS 20—21 [RESERVED]

PART 22—APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS

22.1 Basic Labor Policies

22.2 Convict Labor

22.3 Contract Work Hours and Safety Standards Act

224 Labor Standards for Contracts Involving Construction
225 [Reserved]

22.6 Walsh-Healey Public Contracts Act

22.7 [Reserved]

22.8 Equal Employment Opportunity

22.9 Nondiscrimination Because of Age

22.10 Service Contract Act of 1965, as Amended

2211 Professional Employee Compensation

22.12 Nondisplacement of Qualified Workers Under Certain Contracts
2213 Disabled Veterans and Veterans of the Vietnam Era
2214 Employment of Workerswith Disabilities

PART 23—ENVIRONMENT, CONSERVATION, OCCUPATIONAL SAFETY, AND DRUG-FREE WORKPLACE
23.1 Pollution Control and Clean Air and Water

23.2 Energy Conservation

233 Hazardous Material Identification and Material Safety Data

234 Use of Recovered Materias

235 Drug-Free Workplace

23.6 Notice of Radioactive Material

23.7 Contracting for Environmentally Preferable and Energy-Efficient Products and Services
238 Ozone-Depleting Substances

239 Toxic Chemical Release Reporting

23.10 Federal Compliance with Right-to-Know Laws and Pollution Prevention Reguirements

PART 24—PROTECTION OF PRIVACY AND FREEDOM OF | NFORMATION
24.1 Protection of Individual Privacy
24.2 Freedom of Information Act

PART 25—FOREIGN ACQUISITION
251 Buy American Act—Supplies
25.2 Buy American Act—Construction Materias



PART 1—FEDERALACQUISITION REGULATIONS SYSTEM

1.105-2

(2) To achieve efficient operations, the System must
shift its focus from “risk avoidance” to one of “risk manage-
ment.” The cost to the taxpayer of attempting to eliminate all
risk is prohibitive. The Executive Branch will accept and
manage the risk associated with empowering local procure-
ment officials to take independent action based on their
professiona judgment.

(3) The Government shall exercise discretion, use
sound business judgment, and comply with applicable laws
and regulations in dealing with contractors and prospective
contractors. All contractors and prospective contractors shall
be treated fairly and impartially but need not be treated the
same.

(d) Fulfill public policy objectives. The System must sup-
port the attainment of public policy goals adopted by the
Congress and the President. In attaining these goals, and in its
overall operations, the process shall ensure the efficient use of
public resources.

1.102-3 Acquisition Team.

The purpose of defining the Federal Acquisition Team
(Team) in the Guiding Principlesisto ensure that participants
in the System are identified beginning with the customer and
ending with the contractor of the product or service. By iden-
tifying the team members in this manner, teamwork, unity of
purpose, and open communication among the members of the
Team in sharing the vision and achieving the goa of the
System are encouraged. Individual team members will par-
ticipate in the acquisition process at the appropriate time.

1.102-4 Roleof the Acquisition Team.

(8 Government members of the Team must be empow-
ered to make acquisition decisons within their areas of
responsibility, including selection, negotiation, and adminis-
tration of contracts consistent with the Guiding Principles. In
particular, the contracting officer must have the authority to
the maximum extent practicable and consistent with law, to
determine the application of rules, regulations, and policies,
on a specific contract.

(b) Theauthority to make decisions and the accountability
for the decisions made will be delegated to the lowest level
within the System, consistent with law.

(c) The Team must be prepared to perform the functions
and duties assigned. The Government is committed to provide
training, professional development, and other resources nec-
essary for maintaining and improving the knowledge, skills,
and ahilitiesfor all Government participants on the Team, both
with regard to their particular area of responsibility within the
System, and their respective role as ateam member. The con-
tractor community is encouraged to do likewise.

(d) The System will foster cooperative relationships
between the Government and its contractors consistent with its
overriding responsibility to the taxpayers.

(e) The FAR outlines procurement policies and procedures
that are used by members of the Acquisition Team. If apolicy
or procedure, or aparticular strategy or practice, isin the best
interest of the Government and is not specifically addressed in
the FAR, nor prohibited by law (statute or case law),
Executive order or other regulation, Government members of
the Team should not assumeit is prohibited. Rather, absence
of direction should be interpreted as permitting the Team to
innovate and use sound business judgment that is otherwise
consistent with law and within the limits of their authority.
Contracting officers should take the lead in encouraging busi-
ness process innovations and ensuring that business decisions
are sound.

1103 Authority.

(8 The development of the FAR System isin accordance
with the requirements of the Office of Federal Procurement
Policy Act of 1974 (Pub. L. 93-400), as amended by Pub. L.
96-83, and OFPP Policy Letter 85-1, Federal Acquisition
Regulations System, dated August 19, 1985.

(b) TheFAR s prepared, issued, and maintained, and the
FAR System is prescribed jointly by the Secretary of Defense,
the Administrator of General Services, and the Administrator,
National Aeronautics and Space Administration, under their
several statutory authorities.

1.104 Applicability.
The FAR appliesto all acquisitions as defined in Part 2 of
the FAR, except where expresdy excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(8 TheFARispublishedin—
(1) Thedaily issue of the Federal Register;
(2) Cumulated form in the Code of Federal
Regulations (CFR); and
(3) Aseparate loose-leaf edition.

(b) The FAR isissued as Chapter 1 of Title 48, CFR.
Subsequent chapters are reserved for agency acquisition regu-
|ations that implement or supplement the FAR (see Subpart
1.3). The CFR Staff will assign chapter numbers to requesting
agencies.

(¢) Each numbered unit or segment (e.g., part, subpart,
section, etc.) of an agency acquisition regulation that is codi-
fied in the CFR shall begin with the chapter number. However,
the chapter number assigned to the FAR will not be included
in the numbered units or segments of the FAR.

11052 Arrangement of regulations.

(a) General. The FAR isdivided into subchapters, parts
(each of which deals with a separate aspect of acquisition),
subparts, sections, and subsections.

(FAC 97-10) 1-3
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1.105-3
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(b) Numbering. (1) The numbering system permits the
discrete identification of every FAR paragraph. The digitsto
the left of the decimal point represent the part number. The
numbers to theright of the decimal point and to the left of the
dash represent, in order, the subpart (one or two digits), and
the section (two digits). The number to the right of the dash
represents the subsection. Subdivisions may be used at the
section and subsection level to identify individual paragraphs.
Thefollowing exampleillustrates the make-up of a FAR num-
ber citation (note that subchapters are not used with citations):

25.108-2
Part J
Subpart J
Section
Subsection

(2) Subdivisions below the section or subsection
level shall consist of parenthetical apha numerics reading
from highest to lowest indenture as follows: lower case
alphabet, Arabic numbers, lower case Roman numerals, and
upper case alphabet. The following example isillustrative:

@@)I)A)
Subdivisions, below the 4th level, shall repeat the sequence.
(c) Referencesand citations. (1) Unless otherwise stated,
cross-references indicate parts, subparts, sections, subsections,
paragraphs, subparagraphs, or subdivisions of this regulation.

(2) Thisregulation may be referred to as the Federal
Acquisition Regulation or the FAR.

(3) Using the FAR coverage at 9.106-4(d) as a typi-
cal illustration, reference to the—

(i) Part would be “FAR Part 9" outside the FAR
and “Part 9” within the FAR.

(if) Subpart would be “FAR Subpart 9.1" outside
the FAR and “ Subpart 9.1" within the FAR.

(iii) Section would be “FAR 9.106" outside the
FAR and “9.106” within the FAR.

(iv) Subsection would be “FAR 9.106-4" outside
the FAR and “9.106-4" within the FAR.

(v) Paragraphwould be“FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.

(4) Citations of authority (e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides.

1.105-3 Copies.
Copies of the FAR in Federal Register, loose-leaf, CD-
ROM, and CFR form may be purchased from the—

Superintendent of Documents
Government Printing Office (GPO)
Washington, DC 20402.

1-4

1106 OMB Approval under the Paperwork Reduction

Act.

The Paperwork Reduction Act of 1980 (Pub. L. 96-511)
imposes a requirement on Federal agenciesto obtain approva
from the Office of Management and Budget (OMB) before
collecting information from ten or more members of the pub-
lic. The information collection and recordkeeping
requirements contained in this regulation have been approved
by the OMB. The following OMB control numbers apply:

FAR segment OMB Control Number
3.103 9000-0018
34 9000-0003
4.102 9000-0033
45 9000-0137
4.602 9000-0145
4.603 9000-0145
4.7 9000-0034
49 9000-0097
5.405 9000-0036
7.2 9000-0082
85 9000-0113
9.1 9000-0011
9.2 9000-0020
14.201 9000-0034
14.202-4 9000-0040
14.202-5 9000-0039
14.205 9000-0002
14.205-4(c) 9000-0037
14.214 9000-0105
14.407 9000-0038
145 9000-0041
15.2 9000-0037
15.209 9000-0034
154 9000-0013
15.404-1(f) 9000-0080
15.407-2 9000-0078
15.408 9000-0115
19.7 9000-0006
19.12 9000-0150
22.103 9000-0065
228 1215-0072
2211 9000-0066
22.13 1215-0072
22.14 1215-0072
23.602 9000-0107
27.3 9000-0095
274 9000-0090
28.1 9000-0045
28.106-1(e) 9000-0001
28.106-1(n) 9000-0119
28.2 9000-0045
29.304 9000-0059
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FAR segment OMB Control Number FAR segment OMB Control Number
30.6 9000-0129 52.214-17 9000-0018
31.205-46 9000-0079 52.214-21 9000-0039
31.205-46(a)(3) 9000-0088 52.214-26 9000-0034
32 9000-0035 52.214-28 9000-0013
32.000 9000-0138 52.215-2 9000-0034
321 9000-0070 and 52.215-1(c)(2)(iv) 9000-0048
9000-0138 52.215-1(d) 9000-0044
32.2 9000-0138 52.215-6 9000-0047
324 9000-0073 52.215-9 9000-0078
325 9000-0010 and 52.215-12 9000-0013
9000-0138 52.215-13 9000-0013
32.7 9000-0074 52.215-14 9000-0080
329 9000-0102 52.215-19 9000-0015
32.10 9000-0138 52.215-20 9000-0013
33 9000-0035 52.215-21 9000-0013
34.1 9000-0133 52.216-2 9000-0068
36.213-2 9000-0037 52.216-3 9000-0068
36.603 9000-0004 and 52.216-4 9000-0068
9000-0005 52.216-5 9000-0071
36.701 9000-0037 52.216-6 9000-0071
41.202(c) 9000-0125 52.216-7 9000-0069
42.205(f) 9000-0026 52.216-10 9000-0067
427 9000-0013 52.216-13 9000-0069
4212 9000-0076 52.216-15 9000-0069
42.13 9000-0076 52.216-16 9000-0067
42.14 9000-0056 52.216-17 9000-0067
45 9000-0075 52.219-9 9000-0006
46 9000-0077 52.219-10 9000-0006
47 9000-0061 52.219-19 9000-0100
48 9000-0027 52.219-20 9000-0100
49 9000-0028 52.219-21 9000-0100
50 9000-0029 52.219-22 9000-0150
51.1 9000-0031 52.219-23 9000-0150
51.2 9000-0032 52.219-25 9000-0150
52.203-2 9000-0018 52.222-2 9000-0065
52.203-7 9000-0091 52.222-4 1215-0119
52.204-3 9000-0097 52.222-6 1215-0140
52.204-6 9000-0145 52.222-8 1215-0149 and
52.207-3 9000-0114 1215-0017
52.208-8 9000-0113 52.222-11 9000-0014
52.208-9 9000-0113 52.222-18 9000-0127
52.209-1(b) 9000-0020 52.222-21 1215-0072
52.209-1(c) 9000-0083 52.222-22 1215-0072
52.209-5 9000-0094 2.222-23 1215-0072
52.209-6 9000-0094 52.222-25 1215-0072
52.210-8 9000-0018 52.222-26 1215-0072
52.210-9 9000-0016 52.222-27 1215-0072
52.210-10 9000-0017 52.222-35 1215-0072
52.212-1 9000-0043 52.222-36 1215-0072
52.212-2 9000-0043 52.222-41 1215-0017 and
52.214-14 9000-0047 1215-0150
52.214-15 9000-0044 52.222-46 9000-0066
52.214-16 9000-0044 52.223-1 9000-0021
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FAR segment OMB Control Number FAR segment OMB Control Number
52.223-4 9000-0134 52.241-1 9000-0126
52.223-5 9000-0147 52.241-3 9000-0122
52.223-6(b)(5) 9000-0101 52.241-7 9000-0123
52.223-7 9000-0107 52.241-13 9000-0124
52.223-8 9000-0134 52.242-12 9000-0056
52.225-1 9000-0024 52.243-1 9000-0026
52.225-6 9000-0023 52.243-2 9000-0026
52.225-8 9000-0025 52.243-3 9000-0026
52.225-10 9000-0022 52.243-4 9000-0026
52.225-20 9000-0130 52.243-6 9000-0026
52.227-14 9000-0090 52.243-7 9000-0026
52.227-15 9000-0090 52.245-2 9000-0075
222717 2000-00%0 e ot
52.227-18 9000-0090 o 2000 00ns
52.227-21 9000-0090 52.245-10 9000-0075
52.227-22 9000-0090 52.245-11 9000-0075
52.227-23 9000-0090 52.245-16 9000-0075
oo oo oo
: 9000-0119 52.245-18 9000-0075
52.246-2 9000-0077
52.228-13 9000-0045

52.246-3 9000-0077
52.228-15 9000-0045 £ 2464 9000-0077

52.228-16 9000-0045 and '
9000-0119 52.246-5 9000-0077
52.229-2 9000-0059 P ponepedld

52.230-6 9000-0129 ’
522325 9000-0070 52.246-8 9000-0077
522307 9000-0070 52.246-10 9000-0077
52.232-10 9000-0070 52.246-12 9000-0077
52 23212 9000-0073 52.246-15 9000-0077
52232-13 9000-0010 52.247-2 9000-0053
52.232-14 9000-0010 52.247-29 9000-0061
52.232-15 9000-0010 52.247-30 9000-0061
52.232-16 9000-0010 52.247-31 9000-0061
52.232-20 9000-0074 52.247-32 9000-0061
52.232-21 9000-0074 52.247-33 9000-0061
52.232-22 9000-0074 52.241-34 9000-0061
52.232-27 9000-0102 52.247-35 9000-0061
52.232-29 9000-0138 52.247-36 9000-0061
52.232-30 9000-0138 52.247-31 9000-0061
52.232-31 9000-0138 52.247-38 9000-0061
52.232-32 9000-0138 52.247-39 9000-0061
52.233-1 9000-0035 52.247-40 9000-0061
52.234-1 9000-0133 52.247-41 9000-0061
52.236-5 9000-0062 52.247-42 9000-0061
52.236-13 1220-0029 and 52.247-43 9000-0061
9000-0060 52.247-44 9000-0061
52.236-15 9000-0058 52.247-48 9000-0061

52.236-19 9000-0064 52.247-51 9000-0057
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FAR segment OMB Control Number FAR segment OMB Control Number
52.247-53 9000-0055 SF 1438 9000-0012
52.247-57 9000-0061 SF 1439 9000-0012
52.247-63 9000-0054 SF 1440 9000-0012
52.247-64 9000-0054 SF 1443 9000-0010
52.248-1 9000-0027 SF 1444 9000-0089
52.248-2 9000-0027 SF 1445 9000-0089
52.248-3 9000-0027 SF 1446 9000-0089
52.249-2 9000-0028 SF 1449 9000-0136
52.249-3 9000-0028 OF 312 9000-0150
52.249-5 9000-0028
52.249-6 9000-0028 1.107 Certifications.
52.249-11 9000-0028 In accordance with Section 29 of the Office of Federal
52.250-1 9000-0029 Procurement Policy Act (41 U.S.C. 425), as amended by
53.236-1(3) 9000-0037 Section 4301 of the Clinger-Cohen Act of 1996 (Public
SF24 9000-0045

Law 104-106), a new requirement for a certification by a

SF25 9000-0045 contractor or offeror may not be included in this chapter
SF 25-A 9000-0045 unless—
2’; 23 3888:8822 (a) The certification requirement is specifically
SF35 9000-0045 mposed by statute; or o

(b) Written justification for such certification is pro-
57129 9000-0002 vided to the Administrator for Federal Procurement Policy
i ggg 88888882 by th.e Federal Acquisitipn Rgg.ulatory'Coun.ciI, and the
SE 273 9000-0045 Adr'nl.nls'trator approvesin writing the inclusion of such
SF 274 9000-0045 certification requirement.
g'z gi 8888:8832 Subpart 1.2—Administration
2’; 549183 88008_8821 1.201 Maintenance of the FAR.
;E 1:8‘51 38888811 1.201-1 Thetwocouncils. _ .
SF 1406 9000-0011 _ () Subject to th_e authorltlesdlscus§ed in 1.102, revi-
SF 1407 9000-0011 sions to the FAR will be prepared and issued through the
SF 1408 9000-0011 coordinated action of two councils, the Defense
SF 1413 9000-0014 Acquisition Regulations Council (DAR Council) and the |
SF 1416 9000-0045 Civilian Agency Acquisition Council (CAA Council).
SF 1417 9000-0037 Members of these councils shall—
SF 1418 9000-0119 (1) Represent their agencies on afull-time basis;
SF 1423 9000-0015 (2) Be selected for their superior qualificationsin
SF 1424 9000-0015 terms of acquisition experience and demonstrated profes-
SF 1426 9000-0015 sional expertise; and
SF 1427 9000-0015 (3) Befunded by their respective agencies.
SF 1428 9000-0015 (b) The chairperson of the CAA Council shall be the
SF 1429 9000-0015 representative of the Administrator of General Services.
SF 1430 9000-0015 The other members of this council shall be one each rep-
SF 1431 9000-0015 resentative from the—
SF 1432 9000-0015 (1) Departments of Agriculture, Commerce, Energy,
SF 1433 9000-0015 Health and Human Services, Interior, Labor, State,
SF 1434 9000-0015 Transportation, and Treasury; and
SF 1435 9000-0012 (2) Environmental Protection Agency, Socia
SF 1436 9000-0012 Security Administration, Small Business Administration,
SF 1437 9000-0012 and Department of Veterans Affairs.
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(c) The Director of the DAR Council shall be the rep-
resentative of the Secretary of Defense. The operation of
the DAR Council will be as prescribed by the Secretary of
Defense. Membership shall include representatives of the
military Departments, the Defense L ogistics Agency, and
the National Aeronautics and Space Administration.

(d) Responsihility for processing revisions to the FAR
is apportioned by the two councils so that each council has
cognizance over specified parts or subparts.

(e) Each council shall be responsible for—

(1) Agreeing on all revisions with the other council;

(2) Submitting to the FAR Secretariat (see 1.201-2)
the information required under paragraphs 1.501-2(b) and
(e) for publication in the Federal Register of a notice
soliciting comments on a proposed revision to the FAR;

(3) Considering all comments received in response to
notice of proposed revisions;

(4) Arranging for public meetings;

(5) Preparing any fina revision in the appropriate
FAR format and language; and

(6) Submitting any final revision to the FAR
Secretariat for publication in the Federal Register and print-
ing for distribution.

1.201-2 FAR Secretariat.

(@) The General Services Administration is responsible
for establishing and operating the FAR Secretariat to print,
publish, and distribute the FAR through the Code of Federal
Regulations system (including a loose-leaf edition with
periodic updates).

(b) Additionally, the FAR Secretariat shall provide the
two councils with centralized services for—

(1) Keeping a synopsis of current FAR cases and
their status;

(2) Maintaining official files;

(3) Assisting parties interested in reviewing the files
on completed cases; and

(4) Performing miscellaneous administrative tasks
pertaining to the maintenance of the FAR.

1.202 Agency compliance with the FAR.

Agency compliance with the FAR (see 1.304) is the
responsihility of the Secretary of Defense (for the military
departments and defense agencies), the Administrator of
General Services (for civilian agencies other than NASA),
and the Administrator of NASA (for NASAactivities).

Subpart 1.3—Agency Acquisition
Regulations

1.301 Policy.

(8)(1) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
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issue or authorize the issuance of agency acquisition regu-
lations that implement or supplement the FAR and
incorporate, together with the FAR, agency policies, pro-
cedures, contract clauses, solicitation provisions, and
forms that govern the contracting process or otherwise
control the relationship between the agency, including any
of its suborganizations, and contractors or prospective
contractors.

(2) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of internal agency guidance at
any organizational level (e.g., designations and delegations of
authority, assignments of responsibilities, work-flow proce-
dures, and internal reporting requirements).

(b) Agency heads shall establish proceduresto ensure that
agency acquisition regulations are published for comment in
the Federal Register in conformance with the proceduresin
Subpart 1.5 and as required by section 22 of the Office of
Federal Procurement Policy Act, as amended (41 U.S.C.
418Db), and other applicable statutes, when they have asignif-
icant effect beyond the internal operating procedures of the
agency or have a significant cost or administrative impact on
contractors or offerors. However, publication is not required
for issuances that merely implement or supplement higher
level issuances that have previously undergone the public
comment process, unless such implementation or supplemen-
tation results in an additional significant cost or
administrative impact on contractors or offerors or effect
beyond theinternal operating procedures of the issuing orga-
nization. Issuances under 1.301(a)(2) need not be publicized
for public comment.

() When adopting acquisition regulations, agencies
shall ensure that they comply with the Paperwork
Reduction Act (44 U.S.C. 3501, et seq.) asimplemented in
5 CFR 1320 (see 1.106) and the Regulatory Flexibility Act
(5 U.S.C. 601, et seq.). Normally, when alaw requires
publication of a proposed regulation, the Regulatory
Flexibility Act applies and agencies must prepare written
analyses, or certifications as provided in the law.

(d) Agency acquisition regulations implementing or
supplementing the FAR are, for—

(1) The military departments and defense agencies,
issued subject to the authority of the Secretary of Defense;

(2) NASA activities, issued subject to the authori-
ties of the Administrator of NASA; and

(3) The civilian agencies other than NASA, issued
by the heads of those agencies subject to the overall
authority of the Administrator of General Services or inde-
pendent authority the agency may have.

1.302 Limitations.
Agency acquisition regulations shall be limited to—
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(5) Nonapplicable format items. When aformat item
is not applicable, type the item number, a period, two blank
spaces, and “NA” (e.g., 10. N/A!).

(6) Thefollowing isasample CBD synopsis:

1P

2.0925!!

3.85!!

4. GPO123456!!

5. 19111-5096!!

6. 95!!

7. Defense Industrial Supply Center, 700 Robbins Ave,,
Philadelphia, PA 19111-5096!!

8. 95—Steel Plate!!

9. DLA500-86-B-0090!!

10. 111585!!

11. Contact Mary Drake, 215/697-XXXX/Contracting
Officer, Larry Bird,215/697-X XX X!!

12. N/A!

13. N/A!

14. N/A!

15. N/A!

16. N/A!

17. NSN9515-00-237-5342, Spec Mil-S-226988, 0.1875
inch thick, 96 inch width. 240 inch length. Carbon steel,
45,000 Ibs. Delivery to NSY Philadelphia, PA, and NSC
Norfolk, VA. Delivery by 1 Oct 86. When calling, be pre-
pared to state name, address, and solicitation number. See
note 9. All responsible sources may submit an offer which
will be considered. *****

(c) General format for Item 17, “Description.” (1)
Prepare a clear and concise description of the supplies or
services that is not unnecessarily restrictive of competition
and will alow a prospective offeror to make an informed
business judgment as to whether a copy of the solicitation
should be requested.

(2) Do notinclude In Item 17 the CBD supply or ser-
vice classification code from Item 6.

(i) National Stock Number (NSN) if assigned.

(it) Specification and whether an offeror, its prod-
uct, or service must meet a qudification requirement in
order to be eligible for award, and identification of the
office from which additional information about the qualifi-
cation reguirement may be obtained (see Subpart 9.2).

(i) Manufacturer, including part number, drawing
number, etc.

(iv) Size, dimensions, or other form, fit or func-
tional description.

(v) Predominant material of manufacture.

(vi) Quantity, including any options for additional
quantities.

(vii) Unit of issue.

(viii) Destination information.

(ix) Délivery schedule.

(x) Duration of the contract period.

(xi) For a proposed contract action in an amount
estimated to be greater than $25,000 but not greater than the
simplified acquisition threshold, enter (A) a description of
the procedures to be used in awarding the contract (e.g.,
request for oral or written quotation or solicitation), and (B)
the anticipated award date.

(xii) For Architect-Engineer projects and other
projects for which the supply or service codes are insuffi-
cient, provide brief details with respect to: location, scope
of services required, cost range and limitations, type of con-
tract, estimated starting and completion dates, and any
significant evaluation factors.

(xiii) Numbered notes (see 5.207(e)), including
instructions for set-asides for small businesses.

(xiv) In the case of noncompetitive contract
actions (including those that do not exceed the simplified
acquisition threshold), identify the intended source (see
5.207(e)(3)) and insert a statement of the reason justifying
the lack of competition.

(xv) Insert a statement that all responsible sources
may submit abid, proposal, or quotation which shall be con-
sidered by the agency.

(xvi) If the contracting office will accept requests for
solicitations through alternate means (e.g., facsimile machine,
Telex), provide the machine number and routing instructions.

(xvii) If the solicitation will be made available to
interested parties through electronic data interchange, pro-
vide any information necessary to obtain and respond to the
solicitation electronically.

(d) Set-asides. When the proposed acquisition provides
for atotal or partial small business set aside or aHUBZone
small business set-aside, the appropriate CBD Numbered
Note will be cited.

(e) Numbered Notes. (1) Numbered Notes are footnotes.

The purpose of the Numbered Notes is to conserve space
and simplify the identification of repetitive notices. An
explanation of the Numbered Notes appears each week in
the Monday edition of the CBD. If the Monday edition of
the CBD is not printed because of a holiday, an explanation
of the Numbered Notes will appear in the next day's issue.
When one or more of the Notes applies to a synopsis, con-
tracting officers should reference the note at the end of Item
17 of the synopsis, eg. “See Note(s)
Requests to add or change Notes will be submitted through
channels for approval by the DAR Council and the CAA
Council. The Councils will review the Numbered Notes
periodically and, as appropriate, after consultation with the
initiating agency, advise the Department of Commerce to
delete or modify outdated or unused notes from the CBD.
Contracting officers shall also include the substance of
Numbered Notes whenever a proposed contract is publi-
cized by means other than the CBD (see 5.101).

S5-7
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(2) If the acquisition is subject to the requirements of
the Trade Agreements Act of 1979 (see Part 25), Numbered
Note 12 shall be referenced in the synopsis.

(3) Except for proposed contract actions equal to or
less than the simplified acquisition threshold or acquisitions
of commercial items, the synopsis shall refer to Numbered
Note 22 for noncompetitive proposed contract actions. If it
is anticipated that award will be made via a delivery order
to an existing basic ordering agreement, the synopsis shall
S0 state.

(4) If, under the proposed acquisition, the
Government does not intend to acquire a commercial item
using Part 12, the synopsis shall refer to Numbered Note 26.

(f) Information not covered by Numbered Notes. To aert
prospective contractors to information not covered by
Numbered Notes, contracting officers should identify the
following unusual circumstances in the synopsis:

(2) “Availability of specifications, plans, drawings, or
other technical data. It is impracticable to distribute the
applicable [insert ‘specifications, ‘ plans,’
‘drawings,’ or other appropriate words] with the solicita-
tion. These contract documents may be examined or
obtained at

(2) “Availability of background research report. This
contract for basic research is a continuation of an effort con-
ducted for the past [insert
period]. A research report containing findings to date is not
available to the Government.”

(3) “Production requirements. The production of the
supplies listed requires a substantial initial investment or an
extended period of preparation for manufacture.”

(4) “Place of performance unknown. This contract is
subject to the Service Contract Act and the place of perfor-
mance is unknown. Wage determinations have been
requested for [insert localities]. The
contracting officer will request wage determinations for
additional localities if asked to do so in writing by

[insert time and date].”

(g) Codes to be used in synopses to identify services or
supplies. (1) Contracting officers shall use one of the fol-
lowing classification codes when the contemplated contract
action is for services or when the overal acquisition can
best be described as services based upon value:

CopE DESCRIPTION
A Research and devel opment.
B Specia studies and analysis—not R&D.
C Architect and engineering services.
D Information technology services, including

telecommuni cations services.

Purchase of structures and facilities.

Natural resources and conservation services.
Social services.

@ T m
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CobE DESCRIPTION
H Quiality control, testing, and inspection services.
J Maintenance, repair, and rebuilding of
equipment.
K Modification of equipment.
L Technical representative services.
M Operation of Government-owned facilities.
N Installation of equipment.
P Salvage services.
Q Medical services.
R Professional, administrative, and management

support services.

Utilities and housekeeping services.
Photographic, mapping, printing, and
publication services.

Education and training services.
Transportation, travel, and relocation services.
Lease or rental of equipment.

Lease or rental of facilities.

Construction of structures and facilities.
Maintenance, repair, and ateration of rea

property.

(2) Contracting officers shall use one of the follow-
ing classification codes when the contemplated contract
action is for supplies or when the overall acquisition can
best be described as supplies based upon value:

—Ww

N<Xg<cC

10 Weapons.

11 Nuclear ordnance.

12 Fire control equipment.

13 Ammunition and explosives.

14 Guided missiles.

15 Aircraft and airframe structural components.

16 Aircraft components and accessories.

17 Aircraft launching, landing, and ground
handling equipment.

18 Space vehicles.

19 Ships, small craft, pontoons, and floating docks.

20 Ship and marine equipment.

22 Railway equipment.

23 Ground effect vehicles, motor vehicles, trailers,
and cycles.

24 Tractors.

25 Vehicular equipment components.

26 Tires and tubes.

28 Engines, turbines, and components.

29 Engine accessories.

30 Mechanical power transmission equipment.

31 Bearings.

32 Woodworking machinery and equipment.

34 Metalworking machinery.

35 Service and trade equipment.

36 Special industry machinery.
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6.000 Scope of part.
6.001 Applicability.
6.002 Limitations.
6.003 Definitions.

Subpart 6.1—Full and Open Competition
6.100 Scope of subpart.
6.101 Policy.
6.102 Use of competitive procedures.

Subpart 6.2—Full and Open Competition After Exclusion of
Sour ces

6.200 Scope of subpart.

6.201 Policy.

6.202 Establishing or maintaining alternative sources.

6.203 Set-asides for small business concerns.

6.204 Section 8(a) competition.

| 6.205 Set-asides for HUBZone small business concerns.

Subpart 6.3—Other Than Full and Open Competition
6.300 Scope of subpart.
6.301 Policy.

6.302 Circumstances permitting other than full and open
competition.
6.302-1  Only one responsible source and no other supplies or

services will satisfy agency requirements.

6.302-2  Unusual and compelling urgency.

6.302-3 Industrial mobilization; engineering, developmental,
or research capability; or expert services

6.302-4  International agreement.

6.302-5  Authorized or required by statute.

6.302-6  National security.

6.302-7  Public interest.

6.303 Justifications.

6.303-1  Reguirements.

6.303-2  Content.

6.304 Approval of the justification.
6.305 Availability of the justification.

Subpart 6.4—Sealed Bidding and Competitive Proposals
6.401 Sealed bidding and competitive proposals.

Subpart 6.5—Competition Advocates
6.501 Requirement.
6.502 Duties and responsibilities.

6.000 Scope of part.

This part prescribes policies and procedures to promote full
and open competition in the acquisition process and to provide
for full and open competition, full and open competition after
exclusion of sources, other than full and open competition,
and competition advocates. As used in this part, full and open
competition is the process by which al responsible offerors

are alowed to compete. This part does not ded with the results
of competition (e.g., adequate price competition), which are
addressed in other parts (e.g., Part 15).

6.001 Applicability.

This part applies to all acquisitions except—

(@) Contracts awarded using the simplified acquisition
procedures of Part 13 (but see 13.501 for requirements per-
taining to sole source acquisitions of commercial items
under Subpart 13.5);

(b) Contracts awarded using contracting procedures
(other than those addressed in this part) that are expressly
authorized by statute;

(c) Contract modifications, including the exercise of
priced options that were evaluated as part of the initial com-
petition (see 17.207(f)), that are within the scope and under
the terms of an existing contract;

(d) Orders placed under requirements contracts or defi-
nite-quantity contracts;

(e) Orders placed under indefinite-quantity contracts
that were entered into pursuant to this part when—

(1) The contract was awarded under Subpart 6.1 or
6.2 and all responsible sources were realistically permitted
to compete for the requirements contained in the order; or

(2) The contract was awarded under Subpart 6.3 and
the required justification and approval adequately covers
the requirements contained in the order; or

(f) Orders placed against task order and delivery order
contracts entered into pursuant to Subpart 16.5.

6.002 Limitations.

No agency shall contract for supplies or services from
another agency for the purpose of avoiding the requirements
of this part.

6.003 Definitions.

“Full and open competition,” when used with respect to
acontract action, meansthat all responsible sources are per-
mitted to compete.

“Procuring activity,” as used in this part, means a com-
ponent of an executive agency having a significant
acquisition function and designated as such by the head of
the agency. Unless agency regulations specify otherwise,
the term “procuring activity” shall be synonymous with
“contracting activity” as defined in Subpart 2.1.

“Sole source acquisition” means a contract for the pur-
chase of supplies or servicesthat is entered into or proposed
to be entered into by an agency after soliciting and negoti-
ating with only one source.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that, in the opinion

6-1



6.100

FEDERALACQUISITION REGULATION

and to the knowledge of the Government evaluator, the mer-
itorious proposal is the product of original thinking
submitted in confidence by one source; contains new novel
or changed concepts, approaches, or methods; was not sub-
mitted previously by another; and, is not otherwise available
within the Federal Government. In this context, the term
does not mean that the source has the sole capability of per-
forming the research.

Subpart 6.1—Full and Open Competition

6.100 Scope of subpart.

This subpart prescribes the policy and procedures that
are to be used to promote and provide for full and open
competition.

6.101 Palicy.

(@) 10 U.S.C. 2304 and 41 U.S.C. 253 require, with cer -
tain limited exceptions (see Subparts 6.2 and 6.3), that
contracting officers shall promote and provide for full and
open competition in soliciting offers and awarding
Government contracts.

(b) Contracting officers shall provide for full and open
competition through use of the competitive procedure(s)
contained in this subpart that are best suited to the circum-
stances of the contract action and consistent with the need
to fulfill the Government’s requirements efficiently (10
U.S.C. 2304 and 41 U.S.C. 253).

6.102 Use of competitive procedures.

The competitive procedures available for usein fulfilling
the requirement for full and open competition are as fol-
lows:

(a) Sealed bids. (See6.401(a).)

(b) Competitive proposals. (See 6.401(b).) If seded
bids are not appropriate under paragraph (a) of this section,
contracting officers shall request competitive proposals or
use the other competitive procedures under paragraph (c) or
(d) of this section.

(c) Combination of competitive procedures. If sealed
bids are not appropriate, contracting officers may use any
combination of competitive procedures (e.g., two-step
sealed bidding).

(d) Other competitive procedures. (1) Selection of
sources for architect-engineer contracts in accordance with
the provisions of Pub. L. 92-582 (40 U.S.C. 541, et seq.) is
a competitive procedure (see Subpart 36.6 for procedures).

(2) Competitive selection of basic and applied
research and that part of development not related to the
development of a specific system or hardware procurement
is a competitive procedure if award results from—

(i) A broad agency announcement that is general in
nature identifying areas of research interest, including criteria
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for selecting proposal's, and soliciting the participation of all
offerors capable of satisfying the Government’s needs; and
(if) A peer or scientific review.

(3) Useof multiple award schedules issued under the
procedures established by the Administrator of Genera
Services consistent with the requirement of 41 U.S.C.
259(b)(3)(A) for the multiple award schedule program of the
General Services Administration is a competitive procedure.

Subpart 6.2—Full and Open Competition
After Exclusion of Sources

6.200 Scope of subpart.

This subpart prescribes policy and procedures for pro-
viding for full and open competition after excluding one or
more sources.

6.201 Palicy.

Acquisitions made under this subpart require use of the
competitive procedures prescribed in 6.102 after agencies
have excluded a source or sources from participation in a
contract action under the circumstances described in 6.202
or 6.203 below.

6.202 Establishing or maintaining alter native sour ces.

() Agencies may exclude a particular source from a
contract action in order to establish or maintain an alterna-
tive source or sources for the supplies or services being
acquired if the agency head determines that to do so
would—

(1) Increase or maintain competition and likely result
in reduced overall costs for the acquisition, or for any antic-
ipated acquisition;

(2) Beintheinterest of national defense in having a
facility (or a producer, manufacturer, or other supplier)
available for furnishing the supplies or servicesin case of a
national emergency or industrial mobilization;

(3) Beintheinterest of national defensein establish-
ing or maintaining an essential engineering, research, or
development capability to be provided by an educational or
other nonprofit institution or a federally funded research
and devel opment center;

(4) Ensure the continuous availability of a reliable
source of supplies or services,

(5) Satisfy projected needs based on a history of high
demand; or

(6) Satisfy a critica need for medical, safety, or
emergency supplies.

(b)(1) Every proposed contract action under the author-
ity of paragraph (a) of this section shall be supported by a
determination and findings (D&F) (see Subpart 1.7) signed
by the head of the agency or designee. This D&F shall not
be made on a class basis.



FAC 97-10 JANUARY 4, 1999

PART 6—COMPETITION REQUIREMENTS

6.302-1

(2) Technical and requirements personnel are respon-
sible for providing al necessary data to support their
recommendation to exclude a particular source.

(3) When the authority in subparagraph (a)(1) of this
section is cited, the findings shall include a description of
the estimated reduction in overal costs and how the esti-
mate was derived.

6.203 Set-asidesfor small business concerns.

(a) To fulfill the statutory requirements relating to small
business concerns, contracting officers may set aside solici-
tations to alow only such business concerns to compete.
This includes contract actions conducted under the Small
Business Innovation Research Program established under
Pub. L. 97-219.

(b) No separate justification or determination and find-
ingsis required under this part to set aside a contract action
for small business concerns.

(c) Subpart 19.5 prescribes policies and procedures that
shall be followed with respect to set-asides.

6.204 Section 8(a) competition.

(a) To fulfill statutory requirements relating to section
8(a) of the Small Business Act, as amended by Pub. L. 100-
656, contracting officers may limit competition to eligible
8(a) contractors (see Subpart 19.8).

(b) No separate justification or determination and find-
ings is required under this part to limit competition to
eligible 8(a) contractors.

6.205 Set-asidesfor HUBZone small business concerns.

(a) To fulfill the statutory requirements relating to the
HUBZone Act of 1997 (15 U.S.C. 631 note), contracting
officers in participating agencies (see 19.1302) may set
aside solicitations to alow only qualified HUBZone small
business concerns to compete (see 19.1305).

(b) No separate justification or determination and find-
ingsis required under this part to set aside a contract action
for qualified HUBZone small business concerns.

Subpart 6.3—Other Than Full and Open
Competition

6.300 Scope of subpart.

This subpart prescribes policies and procedures, and
identifies the statutory authorities, for contracting without
providing for full and open competition.

6.301 Palicy.

(a) 41 U.S.C. 253(c) and 10 U.S.C. 2304(c) each autho-
rize, under certain conditions, contracting without providing
for full and open competition. The Department of Defense,
Coast Guard, and National Aeronautics and Space

Administration are subject to 10 U.S.C. 2304(c). Other
executive agencies are subject to 41 U.S.C. 253(c).
Contracting without providing for full and open competition
or full and open competition after exclusion of sourcesis a
violation of statute, unless permitted by one of the excep-
tionsin 6.302.

(b) Each contract awarded without providing for full and
open competition shall contain a reference to the specific
authority under which it was so awarded. Contracting offi-
cers shal use the U.S. Code citation applicable to their
agency (see 6.302).

(c) Contracting without providing for full and open com-
petition shall not be justified on the basis of—

(1) A lack of advance planning by the requiring
activity; or

(2) Concerns related to the amount of funds available
(e.g., funds will expire) to the agency or activity for the
acquisition of supplies or services.

(d) When not providing for full and open competition,
the contracting officer shall solicit offers from as many
potential sources as is practicable under the circumstances.

(e) For contracts under this subpart, the contracting offi-
cer shall use the contracting procedures prescribed in
6.102(a) or (b), if appropriate, or any other procedures
authorized by this regulation.

6.302 Circumstances permitting other than full and
open competition.

The following statutory authorities (including applica-
tions and limitations) permit contracting without providing
for full and open competition. Requirements for justifica-
tions to support the use of these authorities are in 6.303.

6.302-1 Only oneresponsible source and no other
suppliesor serviceswill satisfy agency requirements.
(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(1) or 41

U.S.C. 253(c)(1).

(2) When the supplies or services required by the
agency are available from only one responsible source, or,
for DOD, NASA, and the Coast Guard, from only one or a
limited number of responsible sources, and no other type of
supplies or services will satisfy agency requirements, full
and open competition need not be provided for.

(i) Supplies or services may be considered to be
available from only one source if the source has submitted
an unsolicited research proposal that—

(A) Demonstrates a unique and innovative con-
cept, or, demonstrates a unique capability of the source to
provide the particular research services proposed;

(B) Offers a concept or services not otherwise
available to the Government; and
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(C) Does not resemble the substance of a pend-
ing competitive acquisition. (See 10 U.S.C. 2304(d)(1)(A)
and 41 U.S.C. 253(d)(1)(A).)

(i) Supplies may be deemed to be available only
from the original source in the case of a follow-on contract
for the continued development or production of amajor sys-
tem or highly specialized eguipment, including major
components thereof, when it is likely that award to any
other source would result in—

(A) Substantial duplication of cost to the
Government that is not expected to be recovered through
competition; or

(B) Unacceptable delays in fulfilling the
agency’s requirements. (See 10 U.S.C. 2304(d)(1)(B) or 41
U.S.C. 253 (d)(1)(B).)

(iii) For DOD, NASA, and the Coast Guard,
services may be deemed to be available only from the orig-
inal source in the case of follow-on contracts for the
continued provision of highly specialized serviceswhenitis
likely that award to any other source would result in—

(A) Substantial duplication of cost to the
Government that is not expected to be recovered through
competition; or

(B) Unacceptable delays in fulfilling the
agency’ s requirements. (See 10 U.S.C. 2304(d)(1)(B).)

(b) Application. This authority shall be used, if appro-
priate, in preference to the authority in 6.302-7; it shall not
be used when any of the other circumstances is applicable.
Use of this authority may be appropriate in situations such
as the following (these examples are not intended to be all
inclusive and do not constitute authority in and of them-
selves):

(1) When there is a reasonable basis to conclude that
the agency’ s minimum needs can only be satisfied by—

(i) Unique supplies or services available from only
one source or only one supplier with unique capabilities; or

(ii) For DOD, NASA, and the Coast Guard, unique
supplies or services available from only one or a limited
number of sources or from only one or a limited number of
suppliers with unique capabilities.

(2) The existence of limited rights in data, patent
rights, copyrights, or secret processes; the control of basic
raw material; or similar circumstances, make the supplies
and services available from only one source (however, the
mere existence of such rights or circumstances does not in
and of itself justify the use of these authorities) (see Part
27).

(3) When acquiring utility services (see 41.101), cir-
cumstances may dictate that only one supplier can furnish
the service (see 41.202); or when the contemplated contract
is for construction of a part of a utility system and the util-
ity company itself is the only source available to work on
the system.
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(4) When the agency head has determined in accor-
dance with the agency’s standardization program that only
specified makes and models of technical equipment and
parts will satisfy the agency’s needs for additional units or
replacement items, and only one source is available.

(c) Application for brand name descriptions. An acqui-
sition that uses a brand name description or other purchase
description to specify a particular brand name, product, or
feature of a product, peculiar to one manufacturer does not
provide for full and open competition regardless of the
number of sources solicited. It shall be justified and
approved in accordance with FAR 6.303 and 6.304. The
justification should indicate that the use of such descriptions
in the acquisition is essential to the Government's require-
ments, thereby precluding consideration of a product
manufactured by another company. (Brand-name or equal
descriptions, and other purchase descriptions that permit
prospective contractors to offer products other than those
specifically referenced by brand name, provide for full and
open competition and do not require justifications and
approvals to support their use.)

(d) Limitations. (1) Contracts awarded using this author-
ity shall be supported by the written justifications and
approvals described in 6.303 and 6.304.

(2) For contracts awarded using this authority, the
notices required by 5.201 shall have been published and any
bids and proposals must have been considered.

6.302-2 Unusual and compelling urgency.

(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(2) or 41
U.S.C. 253(c)(2).

(2) When the agency’s need for the supplies or
services is of such an unusual and compelling urgency that
the Government would be seriously injured unless the
agency is permitted to limit the number of sources from
which it solicitsbids or proposals, full and open competition
need not be provided for.

(b) Application. This authority applies in those situa-
tions where—

(1) Anunusua and compelling urgency precludes full
and open competition; and

(2) Delay in award of a contract would result in seri-
ousinjury, financia or other, to the Government.

(c) Limitations. (1) Contracts awarded using this author-
ity shall be supported by the written justifications and
approvals described in 6.303 and 6.304. These justifications
may be made and approved after contract award when
preparation and approval prior to award would unreason-
ably delay the acquisition.

(2) This statutory authority requires that agencies
shall request offers from as many potential sources as is
practicable under the circumstances.
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6.302-3 Industrial mobilization;  engineering,
developmental, or research capability; or expert
Services.

(8 Authority. (1) Citations: 10 U.S.C. 2304(c)(3) or 41
U.S.C. 253(c)(3).

(2) Full and open competition need not be provided
for when it is necessary to award the contract to a particular
source or sources in order—

(i) To maintain a facility, producer, manufacturer,
or other supplier available for furnishing supplies or ser-
vices in case of a national emergency or to achieve
industrial mobilization;

(if) To establish or maintain an essential engineer-
ing, research, or development capability to be provided by
an educational or other nonprofit institution or a federally
funded research and development center; or

(iii) To acquire the services of an expert or neutral
person (see 33.201) for any current or anticipated litigation
or dispute.

(b) Application. (1) Use of the authority in paragraph
(&(2)(i) of this subsection may be appropriate when it is
necessary to—

(i) Keep vita facilities or suppliers in business or
make them available in the event of a national emergency;

(i) Train a selected supplier in the furnishing of
critical supplies or services; prevent the loss of a supplier’s
ability and employees' skills, or maintain active engineer-
ing, research, or development work;

(iif) Maintain properly balanced sources of supply
for meeting the requirements of acquisition programsin the
interest of industrial mobilization (when the quantity
required is substantially larger than the quantity that must be
awarded in order to meet the objectives of this authority,
that portion not required to meet such objectives will be
acquired by providing for full and open competition, as
appropriate, under this part);

(iv) Limit competition for current acquisition of
selected supplies or services approved for production plan-
ning under the Department of Defense Industria
Preparedness Program to planned producers with whom
industrial preparedness agreements for those items exist, or
limit award to offerors who agree to enter into industrial
preparedness agreements;

(v) Create or maintain the required domestic capa-
bility for production of critical supplies by limiting
competition to items manufactured in the United States or
the United States and Canada;

(vi) Continue in production, contractors that are
manufacturing critical items, when there would otherwise
be a break in production; or

(vii) Divide current production reguirements
among two or more contractors to provide for an adequate
industrial mobilization base.

(2) Use of the authority in paragraph (a)(2)(ii) of this
subsection may be appropriate when it is necessary to—

(i) Establish or maintain an essential capability for
theoretical analyses, exploratory studies, or experiments in
any field of science or technology;

(if) Establish or maintain an essential capability for
engineering or developmental work calling for the practical
application of investigative findings and theories of a scien-
tific or technical nature; or

(iii) Contract for supplies or services as are neces-
sary incident to paragraphs (b)(2)(i) or (ii) of this
subsection.

(3) Use of the authority in paragraph (8)(2)(iii) of this
subsection may be appropriate when it is necessary to
acquire the services of either—

(i) An expert to use, in any litigation or dispute
(including any reasonably foreseeable litigation or dispute)
involving the Government in any trial, hearing, or proceed-
ing before any court, administrative tribunal, or agency,
whether or not the expert is expected to testify. Examples
of such servicesinclude, but are not limited to:

(A) Assisting the Government in the analysis,
presentation, or defense of any claim or request for adjust-
ment to contract terms and conditions, whether asserted by
acontractor or the Government, which isin litigation or dis-
pute, or isanticipated to result in dispute or litigation before
any court, administrative tribunal, or agency; or

(B) Participating in any part of an aternative
dispute resolution process, including but not limited to eval-
uators, fact finders, or witnesses, regardless of whether the
expert is expected to testify; or

(ii) A neutra person, e.g., mediators or arbitrators,
to facilitate the resolution of issuesin an alternative dispute
resolution process.

(c) Limitations. Contracts awarded using this authority
shall be supported by the written justifications and
approvals described in 6.303 and 6.304.

6.302-4 International agreement.
(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(4) or 41
U.S.C. 253(c)(4).

(2) Full and open competition need not be provided
for when precluded by the terms of an international agree-
ment or a treaty between the United States and a foreign
government or international organization, or the written
directions of a foreign government reimbursing the agency
for the cost of the acquisition of the supplies or services for
such government.

(b) Application. This authority may be used in circum-
stances such as—

(1) When a contemplated acquisition is to be reim-
bursed by aforeign country that requires that the product be
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obtained from a particular firm as specified in official writ-
ten direction such as a Letter of Offer and Acceptance; or
(2) When a contemplated acquisition isfor servicesto
be performed, or supplies to be used, in the sovereign terri-
tory of another country and the terms of a treaty or
agreement specify or limit the sources to be solicited.

(c) Limitations. Except for DoD, NASA, and the Coast
Guard, contracts awarded using this authority shall be sup-
ported by written justifications and approvals described in
6.303 and 6.304.

6.302-5 Authorized or required by statute.

(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(5) or 41
U.S.C. 253(c)(5).

(2) Full and open competition need not be provided for
when—

(i) Astatute expressly authorizes or requires that the
acquisition be made through another agency or from a speci-
fied source; or

(i) The agency’ s need is for abrand name commer-
cial item for authorized resale.

(b) Application. Thisauthority may be used when statutes,
such as the following, expressly authorize or require that
acquisition be made from a specified source or through
another agency:

(1) Federal Prison Industries (UNICOR)—18 U.S.C.
4124 (see Subpart 8.6).

(2) Qualified Nonprofit Agenciesfor the Blind or other
Severely Handicapped—41 U.S.C. 46-48c (see Subpart 8.7).

(3) Government Printing and Binding—44 U.S.C. 501-
504, 1121 (see Subpart 8.8).

(4) Sole source awards under the 8(a) Program 15
U.S.C. 637 (see Subpart 19.8).

(5) The Robert T. Stafford Disaster Relief and
Emergency Assistance Act—42 U.S.C. 5150 (see Subpart
26.2).

(6) Sole source awards under the HUBZone Act of
1997—15 U.S.C. 657a (see 19.1306).

(c) Limitations. (1) Thisauthority shall not be used when
aprovision of law requires an agency to award a new contract
to a specified non-Federal Government entity unless the pro-
vision of law specifically—

(i) Identifies the entity involved;

(ii) Refersto 10 U.S.C. 2304(j) for armed services
acquisitions or section 303(h) of the Federal Property and
Adminigtrative Services Act of 1949 for civilian agency
acquisitions; and

(iii) Statesthat award to that entity shall be madein
contravention of the merit-based selection proceduresin 10
U.S.C. 2304(j) or section 303(h) of the Federal Property and
Administrative Services Act, as appropriate. However, this
limitation does not apply—
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(A) When the work provided for in the contract
isacontinuation of the work performed by the specified
entity under a preceding contract; or

(B) To any contract requiring the National
Academy of Sciencesto investigate, examine, or experiment
upon any subject of science or art of significance to an exec-
utive agency and to report on those matters to the Congress or
any agency of the Federal Government.

(2) Contracts awarded using this authority shall be sup-
ported by the written justifications and approvals described in
6.303 and 6.304, except for—

(i) Contracts awarded under (a)(2)(ii), (b)(2), or
(b)(4) of this subsection; or

(i) Contracts awarded under (a)(2)(i) of this subsec-
tion when the statute expressly requires that the procurement
be made from a specified source. (Justification and approval
requirements apply when the statute authorizes, but does not
require, that the procurement be made from a specified
source.)

(3) Theauthority in (a)(2)(ii) of this subsection may be
used only for purchases of brand-name commercial itemsfor
resale through commissaries or other similar facilities.
Ordinarily, these purchases will involve articles desired or
preferred by customers of the selling activities (but see
6.301(d)).

6.302-6 National security.

(a) Authority. (1) Citations. 10 U.S.C. 2304(c)(6) or 41
U.S.C. 253(c)(6).

(2) Full and open competition need not be provided for
when the disclosure of the agency’ s needs would compromise
the national security unless the agency is permitted to limit
the number of sources from which it solicits bids or propos-
als.

(b) Application. This authority may be used for any acqui-
sition when disclosure of the Government’s needs would
compromise the national security (e.g., would violate security
requirements); it shall not be used merely because the acqui-
sition is classified, or merely because accessto classified
matter will be necessary to submit a proposal or to perform
the contract.

(c) Limitations. (1) Contracts awarded using this author-
ity shall be supported by the written justifications and
approvals described in 6.303 and 6.304.

(2) See 5.202(a)(2) for synopsis requirements.

(3) This statutory authority requires that agencies shall
request offers from as many potential sources asis practica-
ble under the circumstances.

6.302-7 Publicinterest.
(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(7) or 41
U.S.C. 253(c)(7).
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(2) Full and open competition need not be provided for
when the agency head determines that it is not in the public
interest in the particular acquisition concerned.

(b) Application. Thisauthority may be used when none of
the other authoritiesin 6.302 apply.
(c) Limitations. (1) A written determination to use this
authority shall be made in accordance with Subpart 1.7, by—
(i) The Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, the Secretary of the Air
Force, the Secretary of Transportation for the Coast Guard,
or the Administrator of the National Aeronautics and Space
Administration; or
(if) The head of any other executive agency. This
authority may not be del egated.

(2) The Congress shall be notified in writing of such
determination not |ess than 30 days before award of the con-
tract.

(3) If required by the head of the agency, the con-
tracting officer shall prepare a justification to support the
determination under paragraph (c)(1) of this subsection.

(4) This Determination and Finding (D&F) shall not
be made on a class basis.

6.303 Justifications.

6.303-1 Requirements.

(a) A contracting officer shall not commence negotia-
tions for a sole source contract, commence negotiations for
a contract resulting from an unsolicited proposal, or award
any other contract without providing for full and open com-
petition unless the contracting officer—

(1) Justifies, if required in 6.302, the use of such
actionsin writing;

(2) Certifiesthe accuracy and compl eteness of the jus-
tification; and

(3) Obtains the approva required by 6.304.

(b) Technical and reguirements personnel are responsible
for providing and certifying as accurate and complete nec-
essary data to support their recommendation for other than
full and open competition.

(c) Justifications required by paragraph (a) above may be
made on an individual or class basis. Any justification for
contracts awarded under the authority of 6.302-7 shall only
be made on an individual basis. Whenever ajustification is
made and approved on a class basis, the contracting officer
must ensure that each contract action taken pursuant to the
authority of the class justification and approval iswithin the
scope of the class justification and approva and shall docu-
ment the contract file for each contract action accordingly.

(d) Contract actions subject to the Agreement on
Government Procurement (see Subpart 25.4, Foreign
Acquisition) may be made without providing for full and
open competition only when permitted and justified pur-

suant to this subpart. If, in such a contract action, the author-
ity of 6.302-3(a)(2)(i) or 6.302-7 isbeing cited asabasisfor
not providing for full and open competition, a copy of the
justification shall also be forwarded, in accordance with
agency procedures, to the agency’s point of contact with the
Office of the United States Trade Representative.

(e) The justifications for contracts awarded under the
authority cited in 6.302-2 may be prepared and approved
within a reasonable time after contract award when prepa-
ration and approval prior to award would unreasonably
delay the acquisitions.

6.303-2 Content.

(a) Each justification shall contain sufficient facts and
rationale to justify the use of the specific authority cited. As
a minimum, each justification shall include the following
information:

(1) Identification of the agency and the contracting
activity, and specific identification of the document as a
“Justification for other than full and open competition.”

(2) Nature and/or description of the action being
approved.

(3) A description of the supplies or services required
to meet the agency’ s heeds (including the estimated value).

(4) An identification of the statutory authority permit-
ting other than full and open competition.

(5) A demonstration that the proposed contractor’s
unique qualifications or the nature of the acquisition
requires use of the authority cited.

(6) A description of efforts made to ensure that offers
are solicited from as many potential sources as is practica-
ble, including whether a CBD notice was or will be
publicized as required by Subpart 5.2 and, if not, which
exception under 5.202 applies.

(7) A determination by the contracting officer that the
anticipated cost to the Government will be fair and reason-
able.

(8) A description of the market research conducted
(see Part 10) and the results or a statement of the reason
market research was not conducted.

(9) Any other facts supporting the use of other than
full and open competition, such as:

(i) Explanation of why technical data packages,
specifications, engineering descriptions, statements of
work, or purchase descriptions suitable for full and open
competition have not been developed or are not available.

(if) When 6.302-1 is cited for follow-on acquisi-
tions as described in 6.302-1(a)(2)(ii), an estimate of the
cost to the Government that would be duplicated and how
the estimate was derived.

(i) When 6.302-2 is cited, data, estimated cost, or
other rationale as to the extent and nature of the harm to the
Government.
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(20) A listing of the sources, if any, that expressed, in
writing, an interest in the acquisition.

(11) A statement of the actions, if any, the agency may
take to remove or overcome any barriers to competition
before any subsequent acquisition for the supplies or ser-
vicesrequired.

(12) Contracting officer certification that the justifica-
tion is accurate and complete to the best of the contracting
officer’'s knowledge and belief.

(b) Each justification shall include evidence that any sup-
porting data that is the responsibility of technical or
requirements personnel (e.g., verifying the Government’'s
minimum needs or schedule requirements or other rationale
for other than full and open competition) and which form a
basis for the justification have been certified as complete
and accurate by the technical or requirements personnel.

6.304 Approval of thejustification.

(a) Except for paragraph (b) of this section, the justifica-
tion for other than full and open competition shall be
approved in writing—

(1) For a proposed contract not exceeding $500,000,
the contracting officer's certification required by
6.303-2(a)(12) will serve as approval unless a higher
approving level is established in agency procedures.

(2) For a proposed contract over $500,000 but not
exceeding $10,000,000, by the competition advocate for the
procuring activity designated pursuant to 6.501 or an offi-
cia described in paragraph (a)(3) or (8)(4) of this section.
This authority is not delegable.

(3) For a proposed contract over $10,000,000 but not
exceeding $50,000,000, by the head of the procuring activ-
ity, or a designee who—

(i) If amember of the armed forces, is ageneral or
flag officer; or

(ii) If acivilian, isserving in aposition in grade GS
16 or above under the General Schedule (or in a compara-
ble or higher position under another schedule).

(4) For a proposed contract over $50,000,000, by the
senior procurement executive of the agency designated pur-
suant to the OFPP Act (41 U.S.C. 414(3)) in accordance
with agency procedures. This authority is not delegable
except in the case of the Under Secretary of Defense
(Acquisition and Technology), acting as the senior procure-
ment executive for the Department of Defense.

(b) Any justification for a contract awarded under the
authority of 6.302-7, regardless of dollar amount, shall be
considered approved when the determination required by
6.302-7(c)(1) is made.

(c) A classjustification for other than full and open com-
petition shall be approved in writing in accordance with
agency procedures. The approval level shall be determined
by the estimated total value of the class.
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(d) The estimated dollar value of all options shall be
included in determining the approval level of ajustification.

6.305 Availability of the justification.

(1) The justifications required by 6.303-1 and any
related information shall be made available for public
inspection as required by 10 U.S.C. 2304(f)(4) and 41
U.S.C. 303(f)(4). Contracting officers shall carefully screen
all justifications for contractor proprietary data and remove
all such data, and such references and citations as are nec-
essary to protect the proprietary data, before making the
justifications available for public inspection. Contracting
officers shall also be guided by the exemptionsto disclosure
of information contained in the Freedom of Information Act
(5 U.S.C. 552) and the prohibitions against disclosure in
24.202 in determining whether other data should be
removed.

(2) If a Freedom of Information request is received,
contracting officers shall comply with Subpart 24.2.

Subpart 6.4—Sealed Bidding and Competitive
Proposals

6.401 Sealed bidding and competitive proposals.

Sedled bidding and competitive proposals, as described
in Parts 14 and 15, are both acceptable procedures for use
under Subparts 6.1, 6.2 and, when appropriate, under
Subpart 6.3. Contracting officers shall exercise good judg-
ment in selecting the method of contracting that best meets
the needs of the Government. If the choice is to use com-
petitive proposal s rather than sealed bidding, the contracting
officer shall briefly explain in writing, which of the four
conditions in paragraph (a) of this section has not been met.
No additional documentation or justification is required.

(@) Sealed bids. (See Part 14 for procedures.)
Contracting officers shall solicit sealed bids if—

(1) Time permits the solicitation, submission, and
evaluation of sealed bids;

(2) The award will be made on the basis of price and
other price-related factors;

(3) It is not necessary to conduct discussions with the
responding offerors about their bids; and

(4) There is a reasonable expectation of receiving
more than one sealed bid.

(b) Competitive proposals. (See Part 15 for procedures.)

(1) Contracting officers may request competitive pro-
posals if sealed bids are not appropriate under paragraph (a)
above.

(2) Because of differencesin areas such as law, regu-
lations, and business practices, it is generally necessary to
conduct discussions with offerors relative to proposed con-
tracts to be made and performed outside the United States,
its possessions, or Puerto Rico. Competitive proposals will
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therefore be used for these contracts unless discussions are
not required and the use of sealed bids is otherwise appro-
priate.

Subpart 6.5—Competition Advocates

6.501 Requirement.

As required by Section 20 of the Office of Federd
Procurement Policy Act, the head of each executive agency
shall designate a competition advocate for the agency and
for each procuring activity of the agency. The competition
advocates shall—

(a) Be in positions other than that of the agency senior
procurement executive;

(b) Not be assigned any duties or responsibilities that are
inconsistent with 6.502 below; and

(c) Be provided with staff or assistance (e.g., specialists
in engineering, technical operations, contract administra-
tion, financial management, supply management, and
utilization of small business concerns), as may be necessary
to carry out the advocate' s duties and responsibilities.

6.502 Dutiesand responsibilities.

(a) Agency and procuring activity competition advocates
are responsible for promoting the acquisition of commercial
items, promoting full and open competition, challenging
regquirements that are not stated in terms of functions to be
performed, performance required or essential physical char-
acteristics, and challenging barriers to the acquisition of
commercia items and full and open competition such as
unnecessarily restrictive statements of work, unnecessarily
detailed specifications, and unnecessarily burdensome con-
tract clauses.

(b) Agency competition advocates shall—

(1) Review the contracting operations of the agency
and identify and report to the agency senior procurement
executive—

(i) Opportunities and actions taken to acquire com-
mercial items to meet the needs of the agency;

(i) Opportunities and actions taken to achieve full
and open competition in the contracting operations of the
agency;

(iii) Actions taken to challenge requirements that
are not stated in terms of functions to be performed, perfor-
mance required or essential physical characteristics;

(iv) Any condition or action that has the effect of
unnecessarily restricting the acquisition of commercial
items or competition in the contracting actions of the
agency;

(2) Prepare and submit an annual report to the agency
senior procurement executive, in accordance with agency
procedures, describing—

(i) Such advocate's activities under this subpart;

(i1) New initiatives required to increase the acqui-
sition of commercial items;

(iii) New initiatives required to increase competi-
tion;

(iv) New initiatives to ensure requirements are
stated in terms of functions to be performed, performance
required or essential physical characteristics;

(v) Any barriers to the acquisition of commercial
items or competition that remain; and

(vi) Other ways in which the agency has empha-
sized the acquisition of commercial items and competition
in areas such as acquisition training and research;

(3) Recommend to the senior procurement executive
of the agency goals and plans for increasing competition on
afiscal year basis; and

(4) Recommend to the senior procurement executive
of the agency a system of personal and organizational
accountability for competition, which may include the use
of recognition and awards to motivate program managers,
contracting officers, and others in authority to promote
competition in acquisition.
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PART 7—ACQUISITION PLANNING

7.105

ning process, the planner should consult requirements and
logistics personnel who determine type, quality, quantity,
and delivery requirements.

(c) The planner shall coordinate with and secure the con-
currence of the contracting officer in al acquisition
planning. If the plan proposes using other than full and open
competition, the plan shall also be coordinated with the cog-
nizant competition advocate.

7.105 Contents of written acquisition plans.

In order to facilitate attainment of the acquisition objec-
tives, the plan must identify those milestones at which
decisions should be made (see subparagraph (b)(18) of this
section). The plan shall address al the technical, business,
management, and other significant considerations that will
control the acquisition. The specific content of plans will
vary, depending on the nature, circumstances, and stage of
the acquisition. In preparing the plan, the planner shall fol-
low the applicable instructions in paragraphs (a) and (b) of
this section, together with the agency’s implementing pro-
cedures. Acquisition plans for service contracts shall
describe the strategies for implementing performance-based
contracting methods or shall provide rationale for not using
those methods (see Subpart 37.6).

(@ Acquisition background and objectives—(1)
Satement of need. Introduce the plan by a brief statement
of need. Summarize the technical and contractual history of
the acquisition. Discuss feasible acquisition alternatives,
the impact of prior acquisitions on those aternatives, and
any related in-house effort.

(2) Applicable conditions. State all significant condi-
tions affecting the acquisition, such as—

(i) Requirements for compatibility with existing or
future systems or programs; and

(if) Any known cost, schedule, and capability or
performance constraints.

(3) Cost. Set forth the established cost goals for the
acquisition and the rationale supporting them, and discuss
related cost concepts to be employed, including, as appro-
priate, the following items:

(i) Life-cycle cost. Discuss how life-cycle cost will
be considered. If it is not used, explain why. If appropriate,
discuss the cost model used to develop life-cycle-cost esti-
mates.

(ii) Design-to-cost. Describe the design-to-cost
objective(s) and underlying assumptions, including the
rationale for quantity, learning-curve, and economic adjust-
ment factors. Describe how objectives are to be applied,
tracked, and enforced. Indicate specific related solicitation
and contractual requirements to be imposed.

(iii) Application of should-cost. Describe the
application of should-cost analysis to the acquisition (see
15.407-4).

(4) Capability or performance. Specify the required
capabilities or performance characteristics of the supplies or
the performance standards of the services being acquired
and state how they are related to the need.

(5) Delivery or performance-period requirements.
Describe the basis for establishing delivery or performance-
period requirements (see Subpart 11.4). Explain and provide
reasons for any urgency if it resultsin concurrency of devel-
opment and production or constitutes justification for not
providing for full and open competition.

(6) Trade-offs. Discuss the expected consequences of
trade-offs among the various cost, capability or perfor-
mance, and schedule goals.

(7) Risks. Discuss technical, cost, and schedule risks
and describe what efforts are planned or underway to reduce
risk and the consequences of failure to achieve goals. If con-
currency of development and production is planned, discuss
its effects on cost and schedule risks.

(8) Acquisition streamlining. If specifically desig-
nated by the requiring agency as a program subject to
acquisition streamlining, discuss plans and procedures to—

(i) Encourage industry participation by using draft
solicitations, presolicitation conferences, and other means
of stimulating industry involvement during design and
development in recommending the most appropriate appli-
cation and tailoring of contract requirements,

(i) Select and tailor only the necessary and cost-
effective requirements; and

(iii) State the timeframe for identifying which of
those specifications and standards, originally provided for
guidance only, shall become mandatory.

(b) Plan of action—(1) Sources Indicate the prospective
sources of supplies and/or services that can meet the need.
Consider required sources of supplies or services (see Part
8). Include consideration of small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns (see Part 19). Address the
extent and results of the market research and indicate their
impact on the various elements of the plan (see Part 10).

(2) Competition. (i) Describe how competition will
be sought, promoted, and sustai ned throughout the course of
the acquisition. If full and open competition is not contem-
plated, cite the authority in 6.302, discuss the basis for the
application of that authority, identify the source(s), and dis-
cuss why full and open competition cannot be obtained.

(it) Identify the major components or subsystems.
Discuss component breakout plans relative to these major
components or subsystems. Describe how competition will
be sought, promoted, and sustained for these components or
subsystems.

(iii) Describe how competition will be sought, pro-
moted, and sustained for sparesand repair parts. Identify the
key logistic milestones, such as technical data delivery
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schedules and acquisition method coding conferences, that
affect competition.

(iv) When effective subcontract competition is
both feasible and desirable, describe how such subcontract
competition will be sought, promoted, and sustained
throughout the course of the acquisition. Identify any
known barriers to increasing subcontract competition and
address how to overcome them.

(3) Source-selection procedures. Discuss the source-
selection procedures for the acquisition, including the
timing for submission and evaluation of proposals, and the
relationship of evaluation factors to the attainment of the
| acquisition objectives (see Subpart 15.3).

(4) Contracting considerations. For each contract
contemplated, discuss contract type selection (see Part 16);
use of multiyear contracting, options, or other specia con-
tracting methods (see Part 17); any special clauses, special
solicitation provisions, or FAR deviations required (see
Subpart 1.4); whether sealed bidding or negotiation will be
used and why; whether equipment will be acquired by lease
or purchase (see Subpart 7.4) and why; and any other con-
tracting considerations.

(5) Budgeting and funding. Include budget esti-
mates, explain how they were derived, and discuss the
schedule for obtaining adequate funds at the time they are
required (see Subpart 32.7).

(6) Product or service descriptions. Explain the
choice of product or service description types (including
performance-based contracting descriptions) to be used in
the acquisition.

(7) Priorities, allocations, and allotments. When
urgency of the requirement dictates a particularly short
delivery or performance schedule, certain priorities may
apply. If so, specify the method for obtaining and using pri-
orities, alocations, and allotments, and the reasons for them
(see Subpart 11.6).

(8) Contractor versus Government performance.
Address the consideration given to OMB Circular No. A-76
(see Subpart 7.3).

(9) Inherently governmental functions. Addressthe
consideration given to OFPP Policy Letter 92-1 (see
Subpart 7.5).

(10) Management information requirements. Discuss,
as appropriate, what management system will be used by
the Government to monitor the contractor’s effort.
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(12) Make or buy. Discuss any consideration given to
make-or-buy programs (see 15.407-2).

(12) Test and evaluation. To the extent applicable,
describe the test program of the contractor and the
Government. Describe the test program for each major
phase of a magjor system acquisition. If concurrency is
planned, discuss the extent of testing to be accomplished
before production release.

(13) Logistics considerations. Describe—

(i) The assumptions determining contractor or
agency support, both initially and over the life of the acqui-
sition, including consideration of contractor or agency
maintenance and servicing (see Subpart 7.3) and distribu-
tion of commercial items;

(ii) The rdiability, maintainability, and quality
assurance requirements, including any planned use of war-
ranties (see Part 46);

(i) The requirements for contractor data (includ-
ing repurchase data) and data rights, their estimated cost,
and the use to be made of the data (see Part 27); and

(iv) Standardization concepts, including the neces-
sity to designate, in accordance with agency procedures,
technical equipment as “standard” so that future purchases
of the equipment can be made from the same manufacturing
source.

(14) Government-furnished property. Indicate any
property to be furnished to contractors, including material
and facilities, and discuss any associated considerations,
such asitsavailability or the schedule for its acquisition (see
Part 45).

(15) Government-furnished information. Discuss any
Government information, such as manuals, drawings, and
test data, to be provided to prospective offerors and con-
tractors.

(16) Environmental and energy conservation objec -
tives. Discuss al applicable environmental and energy
conservation objectives associated with the acquisition (see
Part 23), the applicability of an environmental assessment
or environmental impact statement (see 40 CFR 1502), the
proposed resolution of environmental issues, and any envi-
ronmentally-related requirements to be included in
solicitations and contracts.

(17) Security considerations. For acquisitionsdealing
with classified matters, discuss how adequate security will
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Indefinite delivery contracts (including requirements con-
tracts) are established with commercial firms to provide
supplies and services at stated prices for given periods of
time. Similar systems of schedule-type contracting are used
for military items managed by the Department of Defense.
These systems are not included in the Federal Supply
Schedule program covered by this subpart.

(b) The GSA schedule contracting office issues publica-
tions, entitled Federal Supply Schedules, containing the
information necessary for placing delivery orders with
schedule contractors. Ordering officesissue delivery orders
directly to the schedule contractors for the required supplies
and services. Ordering offices may request copies of sched-
ules by completing GSA Form 457, FSS Publications
Mailing List Application, and mailing it to the—

GSACentralized Mailing List Service (7TCAFL)
PO. Box 6477
Fort Worth, TX 76115.

Copies of GSA Form 457 also may be obtained from this
address.

(c) GSAoffers an on-line shopping service called “GSA
Advantage!” that enables ordering offices to search product
specific information (i.e., national stock number, part num-
ber, common name), review delivery options, place orders
directly with contractors (or ask GSAto place orders on the
agency’s behalf), and pay contractors for orders using the
Governmentwide commercial purchase card (or pay GSA).
Ordering offices may access the “GSA Advantage!” shop-
ping service by connecting to the Internet and using a web
browser to connect to the Acquisition Reform Network
(http://www.arnet.gov) or the GSA, Federal Supply Service
(FSS) Home Page (http://www.fss.gsa.gov). For more
information or assistance, contact GSA at Internet e-mail
address: gsa.advantage@gsa.gov.

8.402 Applicability.

Procedures in this subpart apply to Federal Supply
Schedule contracts. Occasionally, special ordering proce-
dures may be established. In such cases the procedures will
be outlined in the “Federal Supply Schedules.”

8.403 [Reserved]

8.404 Using schedules.

(a) General. When agency requirements are to be satis-
fied through the use of Federal Supply Schedules as set
forth in this subpart, the simplified acquisition procedures
of Part 13, the small business set-aside provisions of
Subpart 19.5, and the HUBZone program of Subpart 19.13
do not apply, except for the provision at 13.303-2(c)(3).
Orders placed pursuant to a Multiple Award Schedule
(MAS), using the proceduresin this subpart, are considered

to be issued pursuant to full and open competition (see
6.102(d)(3)). Therefore, when placing orders under Federal
Supply Schedules, ordering offices need not seek further
competition, synopsize the requirement, make a separate
determination of fair and reasonable pricing, or consider
small business set-asides in accordance with Subpart 19.5.
GSA has dready determined the prices of items under
schedule contracts to be fair and reasonable. By placing an
order against a schedule using the proceduresin this section,
the ordering office has concluded that the order represents
the best value and results in the lowest overall cost alterna-
tive (considering price, special features, administrative
costs, etc.) to meet the Government’ s needs.

(b) Ordering procedures for optional use schedules—(1)
Ordersat or below the micro-purchase threshold. Ordering
offices can place orders at or below the micro-purchase
threshold with any Federal Supply Schedule contractor.

(2) Orders exceeding the micro-purchase threshold
but not exceeding the maximum order threshold. Orders
should be placed with the schedule contractor that can pro-
vide the supply or service that represents the best value.
Before placing an order, ordering offices should consider
reasonably available information about the supply or ser-
vice offered under MAS contracts by using the “GSA
Advantage!” on-line shopping service, or by reviewing the
catalogs/pricelists of at least three schedule contractors and
select the delivery and other options available under the
schedule that meet the agency’ s needs. In selecting the sup-
ply or service representing the best value, the ordering
office may consider—

(i) Special features of the supply or service that are
required in effective program performance and that are not
provided by a comparable supply or service;

(ii) Trade-in considerations;

(iii) Probable life of the item selected as compared
with that of a comparable item;

(iv) Warranty considerations;

(v) Maintenance availability;

(vi) Past performance; and

(vii) Environmental and energy efficiency consid-
erations.

(3) Orders exceeding the maximum order threshold.
Each schedule contract has an established maximum order
threshold. This threshold representsthe point whereit is
advantageous for the ordering office to seek a price reduction.
In addition to following the procedures in paragraph (b)(2) of
this section and before placing an order that exceeds the max-
imum order threshold, ordering offices shall—

(i) Review additional schedule contractors cate-
logs/pricelists or use the “GSA Advantage!” on-line
shopping service;

(if) Based upon the initia evauation, generaly
seek price reductions from the schedule contractor(s)
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appearing to provide the best value (considering price and
other factors); and

(iii) After price reductions have been sought, place
the order with the schedule contractor that provides the best
value and results in the lowest overall cost alternative (see
8.404(a)). If further price reductions are not offered, an
order may still be placed, if the ordering office determines
that it is appropriate.

(4) Blanket purchase agreements (BPAs). The estab-
lishment of Federal Supply Schedule BPAsis permitted (see
13.303-2(c)(3)) when following the ordering procedures in
thissubpart. All schedule contracts contain BPA provisions.
Ordering offices may use BPASs to establish accounts with
contractors to fill recurring requirements. BPAs should
address the frequency of ordering and invoicing, discounts,
and delivery locations and times.

(5) Pricereductions. In addition to the circumstances
outlined in paragraph (b)(3) of this section, there may be
instances when ordering offices will find it advantageousto
reguest a price reduction. For example, when the ordering
office finds a schedule supply or service elsewhere at a
lower price or when aBPA is being established to fill recur-
ring requirements, requesting a price reduction could be
advantageous. The potential volume of orders under these
agreements, regardless of the size of the individual order,
may offer the ordering office the opportunity to secure
greater discounts. Schedule contractors are not required to
pass on to all schedule users a price reduction extended only
to an individual agency for a specific order.

(6) Small business. For orders exceeding the micro-
purchase threshold, ordering offices should give preference
to the items of small business concerns when two or more
items at the same delivered price will satisfy the require-
ment.

(7) Documentation. Orders should be documented, at
aminimum, by identifying the contractor the item was pur-
chased from, theitem purchased, and the amount paid. If an
agency requirement in excess of the micro-purchase thresh-
old is defined so as to require a particular brand name,
product, or a feature of a product peculiar to one manufac-
turer, thereby precluding consideration of a product
manufactured by another company, the ordering office shall
include an explanation in the file as to why the particular
brand name, product, or feature is essential to satisfy the
agency’ s heeds.

(c) Ordering procedures for mandatory use schedules.
(2) This paragraph (c) applies only to orders against sched-
ule contracts with mandatory users. When ordering from
multiple-award schedules, mandatory users shall aso fol-
low the proceduresin paragraphs (a) and (b) of this section.

(2) In the case of mandatory schedules, ordering
offices shall not solicit bids, proposals, quotations, or other-
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wise test the market solely for the purpose of seeking alter-
native sources to Federal Supply Schedules.

(3) Schedules identify executive agencies required to
use them as mandatory sources of supply. The single-award
schedule shall be used as a primary source and the multiple-
award schedule as a secondary source. Mandatory use of
schedules is not a requirement if—

(i) The schedule contractor is unable to satisfy the
ordering office’ s urgent delivery requirement;

(i) The order is below the minimum order thresh-
olds;

(iii) The order is above the maximum order limita-
tion;

(iv) The consignee is located outside the area of
geographical coverage stated in the schedule; and

(V) A lower price for an identical item (i.e., same
make and model) is available from another source.

(4) Absence of follow-on award. Ordering offices,
after any consultation required by the schedule, are not
required to forego or postpone their |egitimate needs pend-
ing the award or renewal of any schedule contract.

8.404-1—8.404-2 [Reserved]

8.404-3 Requestsfor waivers.

(@) When an ordering office that is a mandatory user
under a schedule determines that items available from the
schedule will not meet its specific needs, but similar items
from another source will, it shall submit arequest for waiver
to the—

Commissioner

Federa Supply Service (F)
GSA

Washington, DC 20406

except as provided in paragraph (b) of this subsection.
Requests shall contain the following information:

(1) A complete description of the required items,
whenever possible; e.g., descriptive literature such as cuts,
illustrations, drawings, and brochures that explain the char-
acteristics and/or construction.

(2) A comparison of prices and the technical differ-
ences between the requested item and the schedule item,
identifying as a minimum the—

(i) Inadequacies of the schedule item to perform
required functions; and

(if) Technical, economic, or other advantages of
the item requested.

(3) Quantity required.

(4) Estimated annual usage or a statement that the
requirement is nonrecurrent or unpredictable.

(b) Ordering offices shal not initiate action to acquire
similar items from nonschedul e sources until arequest for



FAC 97-10 JANUARY 4, 1999

PART 9—CONTRACTOR QUALIFICATIONS
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be set forth in the solicitation (and so identified) and shall
apply to al offerors.

(b) Contracting officers shall award contracts for subsis-
tence only to those prospective contractors that meet the
general standards in 9.104-1 and are approved in accor-
dance with agency sanitation standards and procedures.

9.104-3 Application of standards.

(a) Ability to obtain resources. Except to the extent that a
prospective contractor has sufficient resources or proposes to
perform the contract by subcontracting, the contracting offi-
cer shall require acceptable evidence of the prospective
contractor’ s ability to obtain required resources (see 9.104-
1(a), (e), and (f)). Acceptable evidence normally consists of
acommitment or explicit arrangement, that will be in exis-
tence at the time of contract award, to rent, purchase, or
otherwise acquire the needed facilities, equipment, other
resources, or personnel. Consideration of a prime contrac-
tor’ s compliance with limitations on subcontracting shall take
into account the time period covered by the contract base
period or quantities plus option periods or quantities, if such
options are considered when evaluating offers for award.

(b) Satisfactory performance record. Aprospective con-
tractor that is or recently has been seriously deficient in
contract performance shall be presumed to be nonresponsi-
ble, unless the contracting officer determines that the
circumstances were properly beyond the contractor's control,
or that the contractor has taken appropriate corrective action.
Past failure to apply sufficient tenacity and perseverance to
perform acceptably is strong evidence of nonresponsibility.
Failure to meet the quality requirements of the contract isa
significant factor to consider in determining satisfactory per-
formance. The contracting officer shall consider the number
of contractsinvolved and the extent of deficient performance
in each contract when making this determination. If the
pending contract requires a subcontracting plan pursuant to
Subpart 19.7, The Small Business Subcontracting Program,
the contracting officer shall also consider the prospective
contractor’s compliance with subcontracting plans under
recent contracts.

(c) Affiliated concerns.  Affiliated concerns (see
“Affiliates’ and “Concerns’ in 19.101) are normally consid-
ered separate entities in determining whether the concern that
isto perform the contract meets the applicable standards for
responsibility. However, the contracting officer shall consider
the affiliate's past performance and integrity when they may
adversely affect the prospective contractor’ s responsibility.

(d) Small business concerns. (1) If a small business
concern’s offer that would otherwise be accepted is to be
rejected because of adetermination of nonresponsibility, the
contracting officer shal refer the matter to the Small
Business Administration, which will decide whether or not
to issue a Certificate of Competency (see Subpart 19.6).

(2) A small businessthat is unable to comply with the
limitations on subcontracting at 52.219-14 may be consid-
ered nonresponsible.

9.104-4 Subcontractor responsibility.

(a) Generally, prospective prime contractors are responsi-
ble for determining the responsibility of their prospective
subcontractors (but see 9.405 and 9.405-2 regarding debarred,
ineligible, or suspended firms). Determinations of prospective
subcontractor responsibility may affect the Government’'s
determination of the prospective prime contractor’ s responsi-
bility. A prospective contractor may be required to provide
written evidence of a proposed subcontractor’ s responsibility.

(b) When it isin the Government’ s interest to do so, the
contracting officer may directly determine a prospective sub-
contractor’ s responsibility (e.g., when the prospective contract
involves medical supplies, urgent requirements, or substantial
subcontracting). In this case, the same standards used to deter-
mine a prime contractor’ s responsibility shall be used by the
Government to determine subcontractor responsibility.

9.105 Procedures

9.105-1 Obtaining information.

(a) Before making a determination of responsihility, the
contracting officer shall possess or obtain information suffi-
cient to be satisfied that a prospective contractor currently
meets the applicable standards in 9.104.

(b)(1) Generadly, the contracting officer shall obtain
information regarding the responsibility of prospective con-
tractors, including requesting preaward surveys when
necessary (see 9.106), promptly after a bid opening or
receipt of offers. However, in negotiated contracting, espe-
cially when research and development is involved, the
contracting officer may obtain this information before issu-
ing the request for proposals. Requests for information
shall ordinarily be limited to information concerning—

(i) The low bidder; or
(i) Those offerorsin range for award.
(2) Preaward surveys shall be managed and conducted
by the surveying activity.
(i) If the surveying activity is a contract adminis-
tration office—

(A) That office shall advise the contracting offi-
cer on prospective contractors financial competence and
credit needs; and

(B) The administrative contracting officer shall
obtain from the auditor any information required concern-
ing the adequacy of prospective contractors accounting
systems and these systems' suitability for use in administer-
ing the proposed type of contract.

(if) If the surveying activity is not a contract
administration office, the contracting officer shall obtain
from the auditor any information required concerning
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prospective contractors’ financial competence and credit
needs, the adequacy of their accounting systems, and these
systems’ suitability for use in administering the proposed
type of contract.

(3) Information on financia resources and perfor-
mance capability shall be obtained or updated on as current
abasis asis feasible up to the date of award.

(c) In making the determination of responsibility (see
9.104-1(c)), the contracting officer shall consider relevant
past performance information (see Subpart 42.15). In addi-
tion, the contracting officer should use the following
sources of information to support such determinations:

(1) The List of Parties Excluded from Federa
Procurement and Nonprocurement Programs maintained in
accordance with Subpart 9.4.

(2) Records and experience data, including verifiable
knowledge of personnel within the contracting office, audit
offices, contract administration offices, and other contract-
ing offices.

(3) The prospective contractor—including bid or pro-
posa information, questionnaire replies, financial data,
information on production equipment, and personnel infor-
mation.

(4) Commercial sources of supplier information of a
type offered to buyers in the private sector.

(5) Preaward survey reports (see 9.106).

(6) Other sources such as publications; suppliers, sub-
contractors, and customers of the prospective contractor;
financial ingtitutions; Government agencies; and business
and trade associations.

(7) If the contract is for construction, the contracting
officer may consider performance evaluation reports (see
36.201(c)(2)).

(d) Contracting offices and cognizant contract adminis-
tration offices that become aware of circumstances casting
doubt on a contractor’s ability to perform contracts success
fully shall promptly exchange relevant information.

9.105-2 Determinations and documentation.

(a) Determinations. (1) The contracting officer's signing
of acontract constitutes a determination that the prospective
contractor is responsible with respect to that contract. When
an offer on which an award would otherwise be made is
rejected because the prospective contractor is found to be
nonresponsible, the contracting officer shall make, sign, and
place in the contract file a determination of nonresponsibil-
ity, which shall state the basis for the determination.

(2) If the contracting officer determines and docu-
ments that a responsive small business lacks certain
elements of responsibility, the contracting officer shall com-
ply with the procedures in Subpart 19.6. When a certificate
of competency is issued for a small business concern (see
Subpart 19.6), the contracting officer may accept the factors
covered by the certificate without further inquiry.
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(b) Support documentation. Documents and reports sup-
porting a determination of responsibility or
nonresponsibility, including any preaward survey reports
and any applicable Certificate of Competency, must be
included in the contract file.

9.105-3 Disclosure of preaward information.

() Except as provided in Subpart 24.2, Freedom of
Information Act, information (including the preaward sur-
vey report) accumulated for purposes of determining the
responsibility of a prospective contractor shall not be
released or disclosed outside the Government.

(b) The contracting officer may discuss preaward survey
information with the prospective contractor before deter-
mining responsibility. After award, the contracting officer
or, if it is appropriate, the head of the surveying activity or
a designee may discuss the findings of the preaward survey
with the company surveyed.

(c) Preaward survey information may contain proprietary
and/or source selection information and should be marked
with the appropriate legend and protected accordingly (see
3.104-3).

9.106 Preaward surveys.

9.106-1 Conditionsfor preaward surveys.

(8 A preaward survey is normally required only when
the information on hand or readily available to the con-
tracting officer, including information from commercial
sources, is hot sufficient to make a determination regarding
responsibility. In addition, if the contemplated contract
will have afixed price at or below the simplified acquisi-
tion threshold or will involve the acquisition of commercial
items (see Part 12), the contracting officer should not
request a preaward survey unless circumstances justify its
cost.

(b) When a cognizant contract administration office
becomes aware of a prospective award to a contractor about
which unfavorable information exists and no preaward sur-
vey has been requested, it shall promptly obtain and
transmit details to the contracting officer.

(c) Before beginning a preaward survey, the surveying
activity shall ascertain whether the prospective contractor
is debarred, suspended, or ineligible (see Subpart 9.4). If
the prospective contractor is debarred, suspended, or ineli-
gible, the surveying activity shall advise the contracting
officer promptly and not proceed with the preaward survey
unless specifically requested to do so by the contracting
officer.

9.106-2 Requestsfor preaward surveys.

The contracting officer’'s request to the surveying activ-
ity (Preaward Survey of Prospective Contractor (General),
SF 1403) shall—
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economic price adjustment. Use of any other contract type
to acquire commercial itemsis prohibited.

12.208 Contract quality assurance.

Contracts for commercial items shall rely on contractors
existing quality assurance systems as a substitute for
Government inspection and testing before tender for accep-
tance unless customary market practices for the commercial
item being acquired include in-process inspection. Any in-
process inspection by the Government shall be conducted in
amanner consistent with commercial practice.

12.209 Determination of price reasonableness when
contracting by negotiation.
When contracting by negotiation for commercial items,
the policies and procedures in Subpart 15.4 shall be used to
establish the reasonableness of prices.

12.210 Contract financing.

Customary market practice for some commercial items
may include buyer contract financing. The contracting offi-
cer may offer Government financing in accordance with the
policies and procedures in Part 32.

12.211 Technical data.

Except as provided by agency-specific statutes, the
Government shall acquire only the technical data and the
rights in that data customarily provided to the public with a
commercia item or process. The contracting officer shall
presume that data delivered under a contract for commercial
items was devel oped exclusively at private expense. When
a contract for commercia items requires the delivery of
technical data, the contracting officer shall include appro-
priate provisions and clauses delineating the rights in the
technical data in addenda to the solicitation and contract
(see Part 27 or agency FAR supplements).

12.212 Computer software.

(8 Commercial computer software or commercial com-
puter software documentation shall be acquired under
licenses customarily provided to the public to the extent
such licenses are consistent with Federal law and otherwise
satisfy the Government’s needs. Generally, offerors and
contractors shall not be required to—

(1) Furnish technical information related to commer -
cial computer software or commercial computer software
documentation that is not customarily provided to the pub-
lic; or

(2) Relinquish to, or otherwise provide, the
Government rights to use, modify, reproduce, release, per-
form, display, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the
Government shall have only those rights specified in the
license contained in any addendum to the contract.

12.213 Other commercial practices.

It is a common practice in the commercial marketplace
for both the buyer and seller to propose terms and condi-
tions written from their particular perspectives. The terms
and conditions prescribed in this part seek to balance the
interests of both the buyer and seller. These terms and con-
ditions are generally appropriate for use in a wide range of
acquisitions. However, market research may indicate other
commercia practicesthat are appropriate for the acquisition
of the particular item. These practices should be considered
for incorporation into the solicitation and contract if the
contracting officer determines them appropriate in conclud-
ing a business arrangement satisfactory to both parties and
not otherwise precluded by law or Executive order.

12.214 Cost Accounting Standards.

Cost Accounting Standards (CAS) do not apply to con-
tracts and subcontracts for the acquisition of commercial
items when these contracts and subcontracts are firm-fixed-
price or fixed-price with economic price adjustment
(provided that the price adjustment is not based on actual
costs incurred). See 30.201-1 for CAS applicability to
fixed-price with economic price adjustment contracts and
subcontracts for commercia items when the price adjust-
ment is based on actual costsincurred. When CAS applies,
the contracting officer shall insert the appropriate provi-
sions and clauses as prescribed in 30.201.

Subpart 12.3—Solicitation Provisions and
Contract Clausesfor the Acquisition of
Commercial Items

12.300 Scope of subpart.
This subpart establishes provisions and clauses to be
used when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for
the acquisition of commercial items.

(a) In accordance with Section 8002 of Public Law 103-
355 (41 U.S.C. 264, note), contracts for the acquisition of
commercial items shall, to the maximum extent practicable,
include only those clauses—

(1) Required to implement provisions of law or exec-
utive orders applicable to the acquisition of commercial
items; or

(2) Determined to be consistent with customary com-
mercia practice.

(b) To implement this Act, the contracting officer shall
insert the following provisions in solicitations for the acqui-
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sition of commercial items, and clauses in solicitations and
contracts for the acquisition of commercial items:

(1) The provision at 52.212-1, Instructions to
Offerors—Commercial Items. This provision provides a
single, streamlined set of instructions to be used when solic-
iting offers for commercia items and is incorporated in the
solicitation by reference (see Block 27a, SF 1449). The
contracting officer may tailor these instructions or provide
additional instructions tailored to the specific acquisition in
accordance with 12.302;

(2) The provision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. This provision pro-
vides a single, consolidated list of certifications and
representations for the acquisition of commercial itemsand is
attached to the solicitation for offerors to complete and return
with their offer. This provision may not be tailored except in
accordance with Subpart 1.4. Use the provison with its
Alternate | in solicitationsissued by DoD, NASA, or the Coast
Guard that are expected to exceed the threshold at 4.601(a).
Use the provision with its Alternate Il in solicitations for
acquisitions for which small disadvantaged business procure-
ment mechanisms are authorized on aregiona basis. Usethe
provision with its Alternate 11l in solicitations issued by
Federa agencies subject to the requirements of the HUBZone
Act of 1997 (see 19.1302);

(3) The clause at 52.212-4, Contract Terms and
Conditions—Commercial Items. This clause includes terms
and conditions which are, to the maximum extent practica-
ble, consistent with customary commercial practices and is
incorporated in the solicitation and contract by reference
(see Block 27a, SF 1449). The contracting officer may tai-
lor this clause in accordance with 12.302; and

(4) The clause at 52.212-5, Contract Terms and
Conditions Required to Implement Satutes or Executive
Orders—Commercial Items. This clause incorporates by ref-
erence only those clauses required to implement provisions of
law or executive orders applicable to the acquisition of com-
mercia items. The contracting officer shall attach this clause
to the solicitation and contract and, using the appropriate
clause prescriptions, indicate which, if any, of the additional
clauses cited in 52.212-5(b) or (c) are applicable to the specific
acquisition. When cost information is obtained pursuant to
Part 15 to establish the reasonableness of prices for commer-
cial items, the contracting officer shal insert the clauses
prescribed for this purpose in an addendum to the solicitation
and contract. This clause may not be tailored.

(c) When the use of evaluation factorsis appropriate, the
contracting officer may—

(1) Insert the provision at 52.212-2, Evaluation—
Commercia Items, in solicitations for commercial items
(see 12.602); or

(2) Include asimilar provision containing all evalua-
tion factors required by 13.106, Subpart 14.2 or Subpart
15.3, as an addendum (see 12.302(d)).
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(d) Use of required provisions and clauses.
Notwithstanding prescriptions contained elsewhere in the
FAR, when acquiring commercia items, contracting offi-
cers shall be required to use only those provisions and
clauses prescribed in this part. The provisions and clauses
prescribed in this part shall be revised, as necessary, to
reflect the applicability of statutes and executive orders to
the acquisition of commercia items.

(e) Discretionary use of FAR provisions and clauses.
The contracting officer may include in solicitations and con-
tracts by addendum other FAR provisions and clauses when
their use is consistent with the limitations contained in
12.302. For example:

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used. The clauses prescribed at 16.505 may be used for this
purpose.

(2) The contracting officer may include appropriate
provisions and clauses when the use of options is in the
Government's interest. The provisions and clauses pre-
scribed in 17.208 may be used for this purpose. If the
provision at 52.212-2 is used, paragraph (b) providesfor the
evaluation of options.

(3) The contracting officer may use the provisions
and clauses contained in Part 23 regarding the use of recov-
ered material when appropriate for the item being acquired.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
and clauses) only as necessary to reflect agency unique
statutes gpplicable to the acquisition of commercia itemsor as
may be approved by the agency senior procurement executive,
or theindividua responsible for representing the agency on
the FAR Council, without power of delegation.

12.302 Tailoring of provisions and clauses for the
acquisition of commercial items.

(&) General. The provisionsand clauses etablished in this
subpart are intended to address, to the maximum extent prac-
ticable, commercial market practices for a wide range of
potential Government acquisitions of commercial items.
However, because of the broad range of commercial items
acquired by the Government, variationsin commercial prac-
tices, and the relative volume of the Government's
acquisitionsin the specific market, contracting officers may,
within the limitations of this subpart, and after conducting
appropriate market research, tailor the provision at 52.212-1,
Instructions to Offerors—Commercia Items, and the clause at
52.212-4, Contract Terms and Conditions— Commercia
Items, to adapt to the market conditions for each acquisition.

(b) Tailoring 52.212-4, Contract Terms and
Conditions—Commercial Items. The following paragraphs
of the clause at 52.212-4, Contract Terms and Conditions—
Commercial Items, implement statutory requirements and
shall not be tailored—
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(1) Assignments;

(2) Disputes,

(3) Payment (except as provided in Subpart 32.11);

(4) Invoice;

(5) Other compliances; and

(6) Compliance with laws unique to Government con-
tracts.

(c) Tailoring incongistent with customary commercia prac-
tice. The contracting officer shall not tailor any clause or
otherwise include any additionad terms or conditions in a
solicitation or contract for commercial itemsin amanner that
isinconsistent with customary commercial practice for the
item being acquired unless awaiver is approved in accordance
with agency procedures. The request for waiver must describe
the customary commercia practice found in the marketplace,
support the need to include aterm or condition that is incon-
sistent with that practice and include a determination that use
of the customary commercial practice isinconsistent with the
needs of the Government. Awaiver may be regquested for an
individua or class of contractsfor that specific item.

(d) Tailoring shall be by addenda to the solicitation and
contract. The contracting officer shall indicate in Block 27a of
the SF 1449 if addenda are attached. These addenda may
include, for example, a continuation of the schedule of sup-
plies/servicesto be acquired from blocks 18 through 21 of the
SF 1449; a continuation of the description of the supplies/ser-
vices being acquired; further elaboration of any other item(s)
on the SF 1449; any other terms or conditions necessary for
the performance of the proposed contract (such as options,
ordering procedures for indefinite-delivery type contracts,
warranties, contract financing arrangements, etc.).

12.303 Contract format.

Solicitations and contracts for the acquisition of commer-
cial items prepared using this Part 12 shall be assembled, to
the maximum extent practicable, using the following format:

(a) Standard Form (SF) 1449;

(b) Continuation of any block from SF 1449, such as—

(2) Block 10 if a price evaluation adjustment for small
disadvantaged business concernsis applicable (the contracting
officer shall indicate the percentage(s) and applicable line
item(9)), if an incentive subcontracting clauseis used (the con-
tracting officer shall indicate the applicable percentage), or if
set aside for emerging small businesses,

(2) Block 18B for remittance address;

(3) Block 19 for contract lineitem numbers;

(4) Block 20 for schedule of supplies/services; or

(5) Block 25 for accounting data;

(c) Contract clauses—

(1) 52.212-4, Contract Terms and Conditions—
Commercial Items, by reference (see SF 1449 block 27a);

(2) Any addendum to 52.212-4; and

(3) 52.212-5, Contract Terms and Conditions Required
to Implement Statutes and Executive orders;

(d) Any contract documents, exhibits or attachments; and
(e) Solicitation provisons—
(1) 52.212-1, Ingructions to Offerors—Commercia
Items, by reference (see SF 1449, Block 273);
(2) Any addendum to 52.212-1;
(3) 52.212-2, Evaluation—Commercia Items, or other
description of evaluation factors for award, if used; and
(4) 52212-3, Offeror Representations and
Certifications—Commercid Items.

Subpart 12.4—Unique Requirements Regarding
Termsand Conditionsfor Commercial [tems

12401 General.

This subpart provides—

(a) Guidance regarding tailoring of the paragraphsin the
clause at 52.212-4, Contract Terms and Conditions—
Commercial Items, when the paragraphs do not reflect the
customary practice for a particular market; and

(b) Guidance on the administration of contracts for com-
mercial items in those areas where the terms and conditions
in 52.212-4 differ substantially from those contained else-
wherein the FAR.

12.402 Acceptance.

(8) The acceptance paragraph in 52.212-4 is based upon
the assumption that the Government will rely on the con-
tractor’s assurances that the commercial item tendered for
acceptance conforms to the contract requirements. The
Government inspection of commercial items will not preju-
dice its other rights under the acceptance paragraph.
Additionally, although the paragraph does not address the
issue of rejection, the Government always has the right to
refuse acceptance of nonconforming items. This paragraph
is generally appropriate when the Government is acquiring
noncomplex commercial items.

(b) Other acceptance procedures may be more appropri-
ate for the acquisition of complex commercia items or
commercia items used in critical applications. In such
cases, the contracting officer shall include alternative
inspection procedure(s) in an addendum and ensure these
procedures and the postaward remedies adequately protect
the interests of the Government. The contracting officer
must carefully examine the terms and conditions of any
expresswarranty with regard to the effect it may have on the
Government’ s available postaward remedies (see 12.404).

(c) The acquisition of commercial items under other cir-
cumstances such as on an “as is’ basis may also require
acceptance procedures different from those contained in
52.212-4. The contracting officer should consider the effect
the specific circumstances will have on the acceptance para-
graph aswell as other paragraphs of the clause.
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12.403 Termination. (ii) Any charges the contractor can demongtrate
(@) General. The clause at 52.212-4 permits the directly resulted from the termination. The contractor may

Government to terminate a contract for commercial items
either for the convenience of the Government or for cause.
However, the paragraphs in 52.212-4 entitled “ Termination
for the Government’s Convenience” and “ Termination for
Cause’ contain concepts which differ from those contained in
the termination clauses prescribed in Part 49. Consequently,
the requirements of Part 49 do not apply when terminating
contracts for commercial items and contracting officers shall
follow the procedures in this section. Contracting officers
may continue to use Part 49 as guidance to the extent that Part
49 does not conflict with this section and the language of the
termination paragraphsin 52.212-4.

(b) Policy. The contracting officer should exercise the
Government’s right to terminate a contract for commercial
items either for convenience or for cause only when such ater-
mination would be in the best interests of the Government.
The contracting officer should consult with counsel prior to
terminating for cause.

(c) Termination for cause. (1) The paragraph in 52.212-4
entitled “ Excusable Delay” requires contractors notify the con-
tracting officer as soon as possible after commencement of any
excusable delay. In most situations, this requirement should
eliminate the need for a show cause notice prior to terminating
acontract. The contracting officer shall send a cure notice prior
to terminating a contract for areason other than late delivery.

(2) The Government's rights after a termination for
cause shall include all the remedies available to any buyer in
the marketplace. The Government’s preferred remedy will be
to acquire similar items from another contractor and to charge
the defaulted contractor with any excess reprocurement costs
together with any incidental or consequential damages
incurred because of the termination.

(3) When atermination for cause is appropriate, the
contracting officer shall send the contractor awritten notifica-
tion regarding the termination. At a minimum, this
notification shall—

(i) Indicate the contract is terminated for cause;

(ii) Specify the reasons for the termination;

(i) Indicate which remedies the Government
intends to seek or provide a date by which the Government
will inform the contractor of the remedy; and

(iv) State that the notice constitutes afinal decision
of the contracting officer and that the contractor has the right
to appeal under the Disputes clause (see 33.211).

(d) Termination for the Government’s convenience. (1)
When the contracting officer terminates a contract for com-
mercial items for the Government's convenience, the
contractor shall be paid—

(i) The percentage of the contract price reflecting
the percentage of the work performed prior to the notice of
the termination, and

12-6 (FAC 97-10)

demonstrate such charges using its standard record keeping
system and is not required to comply with the cost accounting
standards or the contract cost principles in Part 31. The
Government does not have any right to audit the contractor’s
records solely because of the termination for convenience.

(2) Generally, the parties should mutually agree upon
the requirements of the termination proposal. The parties
must balance the Government’ s need to obtain sufficient doc-
umentation to support payment to the contractor against the
goa of having asimple and expeditious settlement.

12.404 Warranties.

(@) Implied warranties. The Government’s post award
rights contained in 52.212-4 are the implied warranty of
merchantability, the implied warranty of fitness for particu-
lar purpose and the remedies contained in the acceptance
paragraph.

(1) The implied warranty of merchantability provides
that an item is reasonably fit for the ordinary purposes for
which such itemsare used. Theitemsmust be of at least aver-
age, fair or medium-grade quality and must be comparablein
quality to those that will passwithout objection in the trade or
market for items of the same description.

(2) Theimplied warranty of fitnessfor a particular pur-
pose provides that an item isfit for use for the particular
purpose for which the Government will use theitems. The
Government can rely upon an implied warranty of fitnessfor
particular purpose when—

(i) The seller knows the particular purpose for which
the Government intends to use the item; and

(ii) The Government relied upon the contractor's
skill and judgment that the item would be appropriate for that
particular purpose.

(3) Contracting officers should consult with legal
counsel prior to asserting any claim for a breach of an
implied warranty.

(b) Express warranties. The Federal Acquisition
Streamlining Act of 1994 (41 U.S.C. 264 note) requires con-
tracting officersto take advantage of commercial warranties.
To the maximum extent practicable, solicitationsfor commer-
cial items shall require offerors to offer the Government at
least the same warranty terms, including offers of extended
warranties, offered to the general public in customary com-
mercial practice.  Solicitations may specify minimum
warranty terms, such as minimum duration, appropriate for
the Government’ s intended use of the item.

(1) Any express warranty the Government intends to
rely upon must meet the needs of the Government. The con-
tracting officer should analyze any commercial warranty to
determine if—
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13.000 Scope of part.

13.001 Definitions.

13.002 Purpose.

13.003 Policy.

13.004 Legal effect of quotations.

13.005 Federal Acquisition Streamlining Act of 1994 list of
inapplicable laws.

13.006 Inapplicable provisions and clauses.

Subpart 13.1—Procedures

13.101 Generd.
13.102 Source list.
13.103 Use of standing price quotations.
13.104 Promoting competition.
13.105 Synopsis and posting requirements.
13.106 Soliciting competition, evaluation of quotations or

offers, award and documentation.
13.106-1  Soliciting competition.
13.106-2  Evaluation of quotations or offers.
13.106-3 Award and documentation.

Subpart 13.2—Actions At or Below the Micro-Pur chase
Threshold
13.201 General.
13.202 Purchase guidelines.

Subpart 13.3—Simplified Acquisition M ethods
13.301 Governmentwide commercia purchase card.
13.302 Purchase orders.
13.302-1 Generd.
13.302-2  Unpriced purchase orders.
13.302-3  Obtaining contractor acceptance and modifying
purchase orders.
13.302-4 Termination or cancellation of purchase orders.
13.302-5 Clauses.
13.303 Blanket purchase agreements (BPAS).
13.303-1 Generd.
13.303-2  Establishment of BPAs.
13.303-3  Preparation of BPAs.
13.303-4 Clauses.
13.303-5 Purchases under BPAs.
13.303-6  Review procedures.
13.303-7 Completion of BPAS.
13.303-8 Optional clause.
13.304 [Reserved]
13.305 Imprest funds and third party drafts.
133051 Generd.
13.305-2  Agency responsihilities.
13.305-3 Conditionsfor use.
13.305-4  Procedures.
13.306 SF 44, Purchase Order—I nvoice—Voucher.
13.307 Forms.

Subpart 13.4—Fast Payment Procedure
13.401 Generdl.
13.402 Conditionsfor use.
13.403 Preparation and execution of orders.
13.404 Contract clause.

Subpart 13.5—Test Program for Certain Commercial Items
13.500 Generd.
13501 Specia documentation requirements.

13.000 Scope of part.

This part prescribes palicies and procedures for the acqui-
sition of supplies and services, including construction,
research and development, and commercial items, the aggre-
gate amount of which does not exceed the simplified
acquisition threshold (see 2.101). Subpart 13.5 provides spe-
cia authority for acquisitions of commercial items exceeding
the simplified acquisition threshold but not exceeding
$5,000,000, including options. See Part 12 for policies applic-
able to the acquisition of commercial items exceeding the
micro-purchase threshold. See 36.602-5 for smplified proce-
duresto be used when acquiring architect-engineer services.

13.001 Déefinitions.

Asused in this part—

“Authorized individual” means a person who has been
granted authority, in accordance with agency procedures, to
acquire supplies and services in accordance with this part.

“Governmentwide commercial purchase card” means a
purchase card, similar in nature to a commercial credit card,
issued to authorized agency personnel to useto acquire and to
pay for supplies and services.

“Imprest fund” means a cash fund of afixed amount estab-
lished by an advance of funds, without charge to an
appropriation, from an agency finance or disbursing officer to
aduly appointed cashier, for disbursement as needed from
time to time in making payment in cash for relatively small
amounts.

“Purchase order” means an offer by the Government to buy
supplies or services, including construction and research and
devel opment, upon specified terms and conditions, using Ssm-
plified acquisition procedures.

“Third party draft” means an agency bank draft, similar to
acheck, that is used to acquire and to pay for supplies and ser-
vices. (See Treasury Financial Management Manual, Section
3040.70.)

13.002 Purpose.

The purpose of this part is to prescribe simplified acquisi-
tion proceduresin order to—

(8 Reduce administrative costs;
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(b) Improve opportunities for small, small disadvan-
taged, and women-owned small business concerns to obtain
afair proportion of Government contracts;

(c) Promote efficiency and economy in contracting; and

(d) Avoid unnecessary burdens for agencies and con-
tractors.

13.003 Palicy.

(8 Agencies shall use simplified acquisition procedures
to the maximum extent practicable for all purchases of sup-
plies or services not exceeding the simplified acquisition
threshold (including purchases at or below the micro-pur-
chase threshold). This policy does not apply if an agency
can mest its requirement using—

(1) Required sources of supply under Part 8 (e.g.,
Federal Prison Industries, Committee for Purchase from
People Who are Blind or Severely Disabled, and Federal
Supply Schedule contracts);

(2) Existing indefinite delivery/indefinite quantity
contracts; or

(3) Other established contracts.

(b)(1) Each acquisition of supplies or services that has
an anticipated dollar value exceeding $2,500 and not
exceeding $100,000 is reserved exclusively for small busi-
ness concerns and shall be set aside (see 19.000 and Subpart
19.5). See 19.502-2 for exceptions.

(2) The contracting officer may set aside for
HUBZone small business concerns (see 19.1305) an acqui-
sition of supplies or services that has an anticipated dollar
vaue exceeding $2,500 and not exceeding the simplified
acquisition threshold. The contracting officer’s decision not
to set aside an acquisition for HUBZone participation below
the simplified acquisition threshold is not subject to review
under Subpart 19.4.

(3) Each written solicitation under a set-aside shall
contain the appropriate provisions prescribed by Part 19. If
the solicitation is oral, however, information substantially
identical to that in the provision shall be given to potential
quoters.

(c) The contracting officer shall not use simplified acqui-
sition procedures to acquire supplies and services if the
anticipated award will exceed the simplified acquisition
threshold (or $5,000,000, including options, for acquisitions
of commercial items using Subpart 13.5). Do not break
down requirements aggregating more than the simplified
acquisition threshold (or for commercial items, the thresh-
old in Subpart 13.5) or the micro-purchase threshold into
several purchases that are less than the applicable threshold
merely to—

(1) Permit use of simplified acquisition procedures;
or

(2) Avoid any requirement that applies to purchases
exceeding the micro-purchase threshold.
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(d) An agency that has specific statutory authority to
acquire persona services (see 37.104) may use simplified
acquisition procedures to acquire those services.

(e) Agencies shall use the Governmentwide commercial
purchase card and electronic purchasing techniques to the
maximum extent practicable in conducting simplified
acquisitions.

(f) Agencies shall maximize the use of electronic com-
merce when practicabl e and cost-effective (see Subpart 4.5).
Drawings and lengthy specifications can be provided off-
line in hard copy or through other appropriate means.

(g9) Authorized individuals shall make purchases in the
simplified manner that is most suitable, efficient, and eco-
nomical based on the circumstances of each acquisition. For
acquisitions not expected to exceed—

(1) The simplified acquisition threshold for other
than commercial items, use any appropriate combination of
the procedures in Parts 13, 14, 15, 35, or 36, including the
use of Standard Form 1442, Solicitation, Offer, and Award
(Construction, Alteration, or Repair), for construction con-
tracts (see 36.701(b)); or

(2) $5 million for commercia items, use any appro-
priate combination of the proceduresin Parts 12, 13, 14, and
15 (see paragraph (d) of this section).

(h) In addition to other considerations, contracting offi-
cers shall—

(1) Promote competition to the maximum extent
practicable (see 13.104);

(2) Establish deadlines for the submission of
responses to solicitations that afford suppliers a reasonable
opportunity to respond (see 5.203);

(3) Consider al quotations or offers that are timely
received. For evaluation of quotations or offers received
electronically, see 13.106-2(b)(3); and

(4) Use innovative approaches, to the maximum
extent practicable, in awarding contracts using simplified
acquisition procedures.

13.004 Legal effect of quotations.

(a) A quotation isnot an offer and, consequently, cannot
be accepted by the Government to form a binding contract.
Therefore, issuance by the Government of an order in
response to a supplier's quotation does not establish a con-
tract. The order is an offer by the Government to the
supplier to buy certain supplies or services upon specified
terms and conditions. A contract is established when the
supplier accepts the offer.

(b) When appropriate, the contracting officer may ask
the supplier to indicate acceptance of an order by notifica-
tion to the Government, preferably in writing, as defined at
2.101. In other circumstances, the supplier may indicate
acceptance by furnishing the supplies or services ordered or
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by proceeding with the work to the point where substantial
performance has occurred.

(c) If the Government issues an order resulting from a
quotation, the Government may (by written notice to the
supplier, at any time before acceptance occurs) withdraw,
amend, or cancel its offer. (See 13.302-4 for procedures on
termination or cancellation of purchase orders.)

13.005 Federal Acquisition Streamlining Act of 1994 list
of inapplicablelaws.

(@ Thefollowing lawsare inapplicableto all contracts and
subcontracts (if otherwise applicable to subcontracts) at or
below the simplified acquisition threshold:

(1) 41 U.S.C. 57(a) and (b) (Anti-Kickback Act of
1986). (Only the requirement for the incorporation of the con-
tractor procedures for the prevention and detection of
violations, and the contractua requirement for contractor
cooperation in investigations are inapplicable.)

(2) 40U.S.C. 270a(Miller Act). (Although the Miller
Act does not apply to contracts at or below the simplified
acquisition threshold, alternative forms of payment protection
for suppliers of labor and material (see 28.102) are till
required if the contract exceeds $25,000.)

(3) 40 U.S.C. 327 - 333 (Contract Work Hours and
Safety Standards Act—Overtime Compensation).

(4) 41 U.S.C. 701(a)(1) (Section 5152 of the Drug-Free
Workplace Act of 1988), except for individuals.

(5) 42 U.S.C. 6962 (Solid Waste Disposa Act). (Only
the requirement for providing the estimate of recovered mate-
rial utilized in the performance of the contract isinapplicable.)

(6) 10 U.S.C. 2306(b) and 41 U.S.C. 254(a) (Contract
Clause Regarding Contingent Fees).

(7) 10U.S.C. 2313 and 41 U.S.C. 254(c) (Authority to
Examine Books and Records of Contractors).

(8) 10 U.S.C. 2402 and 41 U.S.C. 253g (Prohibition on
Limiting Subcontractor Direct Salesto the United States).

(9) 15U.S.C. 631 note (HUBZone Act of 1997), except
for 15 U.S.C. 657a(b)(2)(B), which is optiona for the agen-
cies subject to the requirements of the Act.

(b) The Federal Acquisition Regulatory (FAR) Council
will include any law enacted after October 13, 1994, that sets
forth policies, procedures, requirements, or restrictions for the
acquisition of property or services, on thelist set forth in para-
graph (a) of this section. The FAR Council may make
exceptions when it determines in writing that it isin the best
interest of the Government that the enactment should apply to
contracts or subcontracts not greater than the simplified acqui-
sition threshold.

(c) The provisions of paragraph (b) of this section do not
apply to laws that—

(1) Providefor criminal or civil pendlties; or

(2) Specificaly state that notwithstanding the language
of Section 4101, Public Law 103-355, the enactment will be

applicable to contracts or subcontracts in amounts not greater
than the simplified acquisition threshold.

(d) Any individual may petition the Administrator, Office
of Federal Procurement Policy (OFPP), to include any applic-
able provision of law not included on the list set forth in
paragraph (a) of this section unless the FAR Council has
already determined in writing that the law is applicable. The
Administrator, OFPP, will include the law on thelist in para
graph (a) of this section unless the FAR Council makes a
determination that it is applicable within 60 days of receiving
the petition.

13.006 Inapplicable provisionsand clauses.

While certain statutes still apply, pursuant to Public Law
103-355, the following provisions and clauses are ingpplicable
to contracts and subcontracts at or below the simplified acqui-
sition threshold:

(8) 52.203-5, Covenant Against Contingent Fees.

(b) 52.203-6, Restrictions on Subcontractor Sales to the
Government.

(c) 52.203-7, Anti-Kickback Procedures.

(d) 52.215-2, Audits and Records—Negotiation.

(e) 52.222-4, Contract Work Hours and Safety Standards
Act—Overtime Compensation.

(f) 52.223-6, Drug-Free Workplace, except for individu-
ds.

(9) 52.223-9, Certification and Estimate of Percentage of
Recovered Material Content for EPADesignated Items.

Subpart 13.1—Procedur es

13101 General.
(& Inmaking purchases, contracting officers shall—

(1) Comply with the policy in 7.202 relating to eco-
nomic purchase quantities, when practicable;

(2) Satisfy the procedures described in Subpart 19.6
with respect to Certificates of Competency before rgecting a
quotation, oral or written, from a small business concern
determined to be nonresponsible (see Subpart 9.1);

(3) Use United States-owned excess or near-excess for-
eign currency, if appropriate, in making payments under
simplified acquisition procedures (see Subpart 25.3); and

(4) Providefor the inspection of supplies or services as
prescribed in 46.404.

(b) In making purchases, contracting officers should—

(1) Include related items (such as small hardware items
or spare parts for vehicles) in one solicitation and make award
on an “al-or-none” or “multiple award” basis provided sup-
pliers are so advised when quotations or offers are requested;

(2) Incorporate provisions and clauses by referencein
solicitations and in awards under requests for quotations, pro-
vided the requirementsin 52.102 are stified;
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(3) Make maximum effort to obtain trade and prompt
payment discounts (see 14.408-3). Prompt payment discounts
shall not be considered in the evaluation of quotations; and

(4) Use bulk funding to the maximum extent practica-
ble. Bulk funding is asystem whereby the contracting officer
receives authorization from afiscal and accounting officer to
obligate funds on purchase documents against a specified
lump sum of funds reserved for the purpose for a specified
period of time rather than obtaining individual obligational
authority on each purchase document. Bulk funding is partic-
ularly appropriate if numerous purchases using the same type
of funds are to be made during a given period.

13.102 Sourcelist.

(8 Each contracting office should maintain a source list
(or lists, if more convenient). A list of new supply sources
may be obtained from the Procurement Marketing and Access
Network (PRO-Net) of the Small Business Administration.
The list should identify the status of each source (when the sta-
tus is made known to the contracting office) in the following
categories.

(1) Small business.
(2) Small disadvantaged business.
(3) Women-owned smdll business.

(b) The status information may be used as the basis to
ensure that small business concerns are provided the maxi-
mum practicable opportunities to respond to solicitations
issued using simplified acquisition procedures.

13.103 Useof standing price quotations.

Authorized individuals do not have to obtain individual
guotations for each purchase. Standing price quotations may
be used if—

(8 Thepricing information is current; and

(b) The Government obtains the benefit of maximum dis-
counts before award.

13.104 Promoting competition.

The contracting officer shall promote competition to the
maximum extent practicable to obtain supplies and services
from the source whose offer is the most advantageous to the
Government, considering the administrative cost of the pur-
chase.

(& The contracting officer shall not—

(1) Solicit quotations based on persona preference; or
(2) Restrict solicitation to suppliers of well-known and
widely distributed makes or brands.

(b) If using smplified acquisition procedures and not
using either FACNET or providing accessto the notice of pro-
posed contract action through the single, Governmentwide
point of entry, maximum practicable competition ordinarily
can be obtained by soliciting quotations or offers from sources
within the local trade area. Unless the contract action requires
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synopsis pursuant to 5.101 and an exception under 5.202 is not
applicable, consider solicitation of at least three sourcesto
promote competition to the maximum extent practicable.
Whenever practicable, request quotations or offers from two
sources not included in the previous solicitation.

13.105 Synopsisand posting requirements.

(8 The contracting officer shall comply with the public
display and synopsis requirements of 5.101 and 5.203
unless—

(2)(i)) FACNET isused for an acquisition at or below
the simplified acquisition threshold; or

(if) The single, Governmentwide point of entry is

used at or below the simplified acquisition threshold for pro-
viding widespread public notice of acquisition opportunities
and offerors are provided a means of responding to the solici-
tation electronically; or

(2) Anexceptionin 5.202 applies.

(b) When acquiring commercial items, the contracting
officer may use a combined synopsis/solicitation. In such
cases, a separate solicitation is not required. The contracting
officer must include enough information to permit suppliersto
develop quotations or offers.

13.106 Soliciting competition, evaluation of quotations
oroffers, award and documentation.

13.106-1 Soliciting competition.

(& Condderations. In soliciting competition, the con-
tracting officer shall consider the guidance in 13.104 and the
following before requesting quotations or offers:

(2)(i) The nature of the article or service to be pur-
chased and whether it is highly competitive and readily
availablein several makes or brands, or is relatively noncom-
petitive.

(i) An electronic commerce method that employs
widespread electronic public notice is not available; and

(iii) The urgency of the proposed purchase.

(iv) Thedollar vaue of the proposed purchase.

(v) Past experience concerning specific dealers
prices.

(2) When soliciting quotations or offers, the contracting
officer shal notify potential quoters or offerors of the basison
which award will be made (price alone or price and other fac-
tors, e.g., past performance and quality). Contracting officers
are encouraged to use best value. Solicitations are not
required to state the relative importance assigned to each eval-
uation factor and subfactor, nor are they required to include
subfactors.

(b) Soliciting from a single source. (1) For purchases
not exceeding the simplified acquisition threshold, contract-
ing officers may solicit from one source if the contracting
officer determines that the circumstances of the contract
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(8) The basic requirements of contracting for supplies
and services (including construction) by sealed bidding;

(b) The information to be included in the solicitation
(invitation for bids);

(c) Procedures concerning the submission of hids;

(d) Requirements for opening and evaluating bids and
awarding contracts; and

(e) Procedures for two-step sealed bidding.

Subpart 14.1—Use of Sealed Bidding

14.101 Elements of sealed bidding.

Sedled bidding is a method of contracting that employs
competitive bids, public opening of bids, and awards. The
following steps are involved:

(a) Preparation of invitations for bids. Invitations must
describe the requirements of the Government clearly, accu-
rately, and completely. Unnecessarily restrictive
specifications or requirements that might unduly limit the
number of bidders are prohibited. Theinvitation includes all
documents (whether attached or incorporated by reference)
furnished prospective bidders for the purpose of bidding.

(b) Publicizing the invitation for bids. Invitations must
be publicized through distribution to prospective bidders,
posting in public places, and such other means as may be
appropriate. Publicizing must occur a sufficient time before
public opening of bids to enable prospective bidders to pre-
pare and submit bids.

(c) Submission of bids. Bidders must submit sealed bids
to be opened at the time and place stated in the solicitation
for the public opening of bids.

(d) Evaluation of bids. Bids shall be evaluated without
discussions.

(e) Contract award. After bids are publicly opened, an
award will be made with reasonable promptness to that
responsible bidder whose bid, conforming to the invitation
for bids, will be most advantageous to the Government,
considering only price and the price-related factorsincluded
in the invitation.

14.102 [Reserved]
14.103 Palicy.

14.103-1 General.

(a) Sealed bidding shall be used whenever the conditions
in 6.401(a) are met. This requirement applies to any pro-
posed contract action under Part 6.

(b) Current lists of bidders shall be maintained in accor-
dance with 14.205.

(c) Seded bidding may be used for classified acquisi-
tions (see 4.401) if its use does not violate agency security
requirements.
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(d) The policy for pricing modifications of sealed bid
contract appears in 15.403-4(a)(1)(iii). |

14.103-2 Limitations.

No awards shall be made as a result of sealed bidding
unless—

(a) Bids have been solicited as required by Subpart 14.2;

(b) Bids have been submitted as required by Subpart
14.3;

(c) The requirements of 1.602-1(b) and Part 6 have been
met; and

(d) An award is made to the responsible bidder (see 9.1)
whose bid is responsive to the terms of the invitation for
bids and is most advantageous to the Government, consid-
ering only price and the price related factorsincluded in the
invitation, as provided in Subpart 14.4.

14.104 Typesof contracts.

Firm-fixed-price contracts shall be used when the
method of contracting is sealed bidding, except that fixed-
price contracts with economic price adjustment clauses may
be used if authorized in accordance with 16.203 when some
flexibility is necessary and feasible. Such clauses must
afford all bidders an equal opportunity to bid.

14105 Solicitations for informational or planning
purposes. |
(See 15.201(e).)

Subpart 14.2—Solicitation of Bids
14.201 Preparation of invitationsfor bids.

14.201-1 Uniform contract format.

(8) Contracting officers shall prepare invitations for bids
and contracts using the uniform contract format outlined in
Table 14-1 to the maximum practicable extent. The use of
the format facilitates preparation of the solicitation and con-
tract aswell as reference to, and use of, those documents by
bidders and contractors. It need not be used for acquisition
of the following:

(2) Construction (see Part 36).

(2) Shipbuilding (including design, construction, and
conversion), ship overhaul, and ship repair.

(3) Subsistence items.

(4) Supplies or services requiring specia contract
forms prescribed el sawhere in this regulation that are incon-
sistent with the uniform contract format.

(5) Firm-fixed-price or fixed-price with economic
price adjustment acquisitions that use the simplified con-
tract format (see 14.201-9).

(b) Information suitable for inclusion in invitations for
bids under the uniform contract format shall aso be
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14.205-1

14.203-2 Dissemination of information concerning
invitationsfor bids.

(@) Procedures concerning display of invitations for
bidsin apublic place, information releases to newspapers
and trade journals, paid advertisements, and synopsizing
in the Commerce Business Daily are set forth in 5.101 and
5.2

(b) For procedures that apply to publishing noticesin the
Commerce Business Daily to determine whether commer-
cial sources are available, as prescribed by OMB Circular
A-76, see 5.205(d) and 7.303(b).

14.203-3 Master solicitation.

(a) Definition. “Master solicitation,” asused in this sub-
section, means a document containing special clauses and
provisions that have been identified as essential for the
acquisition of a specific type of supply or service that is
acquired repetitively.

(b) Use. The master solicitation is provided to potential
sources who are requested to retain it for continued and
repetitive use. Individual solicitations shall reference the
date of the current master solicitation and any changes
thereto. Copies of the master solicitation shall be made
available on request. Cognizant contract administration
activities shall be provided a current copy of the master
solicitation.

14.204 Records of invitations for bids and records of
bids.

(a) Each contracting office shall retain a record of each
invitation that it issues and each abstract or record of bids.
Contracting officers shall review and utilize the information
available in connection with subsequent acquisitions of the
same or similar items.

(b) Thefilefor each invitation shall show the distribution
that was made and the date the invitation was issued. The
names and addresses of prospective bidders who requested
the invitation and were not included on the original solicita
tion list shall be added to the list and made a part of the
record.

14.205 Solicitation mailing lists.

14.205-1 Establishment of lists.

(a) Solicitation mailing lists shall be established by con-
tracting activities to assure access to adeguate sources of
supplies and services. Thisrule need not be followed; how-
ever, when (1) the requirements of the contracting office can
be obtained through use of simplified acquisition proce-
dures (see Part 13); (2) the requirements are nonrecurring;
or (3) electronic commerce methods are used that transmit

solicitations or notices of procurement opportunities auto-
matically to all interested sources. Lists may be established
asacentra list for use by all contracting offices within the
contracting activity, or aslocal lists maintained by each con-
tracting office.

(b) All eligible and qualified concerns that have submit-
ted solicitation mailing list applications, or that the
contracting office considers capable of filling the require-
ments of a particular acquisition, shall be placed on the
appropriate solicitation mailing list. (See also 5.403(b).)
Planned producers under the Industrial Preparedness
Planning Program shall be included on lists for their
planned items. Prospective bidders shall be notified that
they have been added to solicitation mailing lists in accor-
dance with agency procedures. The issuance of a
solicitation within a reasonable time may be considered
appropriate notification. Applicants shall be notified if they
do not meet the criteriafor placement on the list.

(c) The names of prospective bidders who are furnished
invitations in response to their requests shall be added to the
list of those initially mailed copies of a particular solicita
tion, so that they will be furnished copies of any solicitation
amendments, etc. However, when it is known that the
request was made by a person or an organization that is
known not to be a prospective bidder, no entry shall be
made on the list.

(d)(1) Standard Form 129, Solicitation Mailing List
Application, shall be used for obtaining information needed
to establish and maintain lists. Supplemental information,
where required, may be obtained as specified in agency
implementing regulations.

(2) The application shall be submitted and signed by
the supplier, as distinguished from an agent of the sup-
plier. However, suppliers are not precluded from
designating, in the Standard Form 129, their agentsto
receive solicitations.

(3) In order to enable suppliers to indicate readily the
items on which they will generaly desire to submit bids,
there shall be attached to Standard Form 129 forwarded to
suppliers for completion, alist of items, or item groups, or
an index to such listing of the items, acquired by the con-
tracting activity maintaining the list, which are considered
applicable to the supplier’s type of business.

(e) Business concerns listed on solicitation mailing lists
shall be identified by size in accordance with 19.102. Size
status should be established before listing a business con-
cern on a list. Disadvantaged and women-owned business
concern designations shall be shown on the list whenever
noted on the Standard Form 129 submitted by a particular
concern.
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14.205-2 Removal of names from solicitation mailing
lists.

(a) The name of each concern failing to either (1) submit
a bid, (2) respond to a presolicitation notice (see 14.205-
4(c)), or (3) otherwise respond to an invitation for bids may
be removed from the solicitation mailing list without notice
to the concern. However, the removal shall be limited to the
items involved in the invitation or notice. When a concern
fails to respond to two consecutive invitations or presolici-
tation notices, its name shall be removed from the list to the
extent indicated in this paragraph. However, in individual
cases, concerns failing to respond may be retained on alist
if retention isin the best interest of the Government. Both
actual bids and written requests for retention on the lists
shall be deemed to be “responses’ to invitations for bids or
presolicitation notices. If this procedure results in limited
solicitation mailing lists, the contracting officer should
request an explanation from the concerns that did not
respond.

(b) Concerns that have been debarred from Government
contracts or otherwise determined to be ineligible to receive
an award shall be removed from solicitation mailing lists to
the extent required by the debarment, suspension, or other
determination of ineligibility.

14.205-3 Reinstatement on solicitation mailing lists.

Concerns that have been removed from solicitation mail-
ing lists may be reinstated (a) upon written request, (b) by
filing anew application on Standard Form 129, or (c) by the
submission of a bid. Debarred or suspended firms shall not
be reinstated during the period of a debarment or suspen-
sion.

14.205-4 Excessively long solicitation mailing lists.

(a) General. Solicitation mailing lists should be used to
promote competition commensurate with the dollar value of
the proposed contract. As much of the solicitation mailing
list shall be used asis compatible with efficiency and econ-
omy in securing competition. Where the number of bidders
on amailing list is excessive in relation to a specific acqui-
sition, the list may be reduced consistent with this paragraph
and paragraphs (b) and (c) of this subsection. Nonetheless,
solicitations should be furnished to others upon reguest, in
accordance with 5.102. Also, bids shall not be disregarded
merely because the bidder was not formally invited to bid.

(b) Rotation of lists. By using different portions of alist
for separate acquisitions, solicitation mailing lists may be
rotated. However, considerable judgment must be exercised
in determining whether the size of the acquisition justifies
the rotation. The use of a presolicitation notice (see para-
graph (c) of this subsection), time permitting, also should be
considered. In rotating a list, the interests of small, small
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disadvantaged, and women-owned small businesses (see
19.202-4) shall be considered. Whenever a list is rotated,
bids shall be solicited from (1) the previously successful
bidder, (2) prospective suppliers who have been added to
the solicitation mailing list since the last solicitation, and (3)
concerns on the segment of the list selected for use in a par-
ticular acquisition. However, the rule does not apply when
such action would be precluded by use of atotal set-aside
(see Part 19).

(c) Presolicitation notices In lieu of initially forwarding
complete bid sets, the contracting officer may send preso-
licitation notices to concerns on the solicitation mailing list.
The notice shall (1) specify the final date for receipt of
requests for a complete bid set, (2) briefly describe the
requirement and furnish other essential information to
enable concerns to determine whether they have an interest
in the invitation, and (3) notify concerns that, if no bid isto
be submitted, they should advise the issuing office in writ-
ing if future invitations are desired for the type of supplies
or services involved. Drawings, plans, and specifications
normally will not be furnished with the presolicitation
notice. The return date of the notice must be sufficiently in
advance of the mailing date of the invitation for bidsto per-
mit an accurate estimate of the number of bid sets required.
Bid sets shall be sent to concerns that request them in
response to the notice. This procedure is particularly suit-
able when invitations for bids and solicitation mailing lists
are lengthy.

14.205-5 Release of solicitation mailing lists.

(a) Contracting activities shall make the central and local
solicitation mailing lists established under this part available
to the public in response to written requests made in accor-
dance with agency regulations implementing Subpart 24.2.

(b) When invitations for bids for construction contracts
have been issued, trade journals, prospective subcontrac-
tors, material suppliers, bidders, and others having a bona
fide interest will be supplied upon request with alist of all
prospective bidders furnished copies of the plans and spec-
ifications. Contracting offices may require written requests
and establish appropriate procedures.

14.206 [Reserved]

14.207 Pre-bid conference.

A pre-bid conference may be used, generally in a com-
plex acquisition, as a means of briefing prospective bidders
and explaining complicated specifications and requirements
to them as early as possible after the invitation has been
issued and before the bids are opened. It shall never be used
as a substitute for amending a defective or ambiguous invi-
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14.409-1

14.408-4 Economic price adjustment.

(a) Bidder proposes economic price adjustment. (1)
When a solicitation does not contain an economic price
adjustment clause but a bidder proposes one with a ceiling
that the price will not exceed, the bid shall be evaluated on
the basis of the maximum possible economic price adjust-
ment of the quoted base price.

(2) If thebid iseligible for award, the contracting offi-
cer shall request the bidder to agree to the inclusion in the
award of an approved economic price adjustment clause
(see 16.203) that is subject to the same ceiling. If the bidder
will not agree to an approved clause, the award may be
made on the basis of the bid as originally submitted.

(3) Bidsthat contain economic price adjustments with
no ceiling shall be rejected unless a clear basis for evalua-
tion exists.

(b) Government proposes economic price adjustment.
(1) When an invitation contains an economic price adjust-
ment clause and no bidder takes exception to the provisions,
bids shall be evaluated on the basis of the quoted prices
without the alowable economic price adjustment being
added.

(2) When a bidder increases the maximum percentage
of economic price adjustment stipulated in the invitation or
limits the downward economic price adjustment provisions
of the invitation, the bid shall be rejected as nonresponsive.

(3) When a hid indicates deletion of the economic
price adjustment clause, the bid shall be rejected as nonre-
sponsive since the downward economic price adjustment
provisions are thereby limited.

(4) When abidder decreases the maximum percentage
of economic price adjustment stipulated in the invitation,
the bid shall be evaluated at the base price on an equal basis
with bids that do not reduce the stipulated ceiling. However,
after evaluation, if the bidder offering the lower ceilingisin
a position to receive the award, the award shall reflect the
lower ceiling.

14.408-5 [Reserved]

14.408-6 Equal low bids.
(a) Contracts shall be awarded in the following order of
priority when two or more low bids are equal in all respects:
(1) Small business concerns that are also labor surplus
area concerns.
(2) Other small business concerns.
(3) Other business concerns.

(b) If two or more bidders still remain equally eligible
after application of paragraph (a) of this section, award shall
be made by adrawing by lot limited to those bidders. If time
permits, the bidders involved shall be given an opportunity
to attend the drawing. The drawing shall be witnessed by at
least three persons, and the contract file shall contain the

names and addresses of the witnesses and the person super-
vising the drawing.

(c) When an award is to be made by using the priorities
under this 14.408-6, the contracting officer shall include a
written agreement in the contract that the contractor will
perform, or cause to be performed, the contract in accor-
dance with the circumstances justifying the priority used to
bresk the tie or select bids for a drawing by lot.

14.408-7 Documentation of award.

(@) The contracting officer shall document compliance
with 14.103-2 in the contract file.

(b) The documentation shall either state that the accepted
bid was the lowest bid received, or list al lower bids with
reasons for their rejection in sufficient detail to justify the
award.

(c) When an award is made after receipt of equal low
bids, the documentation shall describe how the tie was bro-
ken.

14.408-8 Protestsagainst award.
(See Subpart 33.1, Protests.)
14.409 Information to bidders.
14.409-1 Award of unclassified contracts.
(8)(1) The contracting officer shall as a minimum (sub-
ject to any restrictions in Subpart 9.4)—

(i) Notify each unsuccessful bidder in writing or
electronically within three days after contract award, that its
bid was not accepted. “Day,” for purposes of the notifica
tion process, means calendar day, except that the period will
run until aday which isnot a Saturday, Sunday, or legal hol-
iday;

(i) Extend appreciation for the interest the unsuc-
cessful bidder has shown in submitting a bid; and

(iii) When award is made to other than a low bid-
der, state the reason for rejection in the notice to each of the
unsuccessful low bidders.

(2) For acquisitions subject to the Trade Agreements

Act or the North American Free Trade Agreement (NAFTA)

Implementation Act (see 25.405(€)), agencies shall include

in notices given unsuccessful bidders from designated or

NAFTA countries—

(i) The dollar amount of the successful bid; and

(i) The name and address of the successful bidder.

(b) Information included in paragraph (8)(2) of this sub-

section shall be provided to any unsuccessful bidder upon

request except when multiple awards have been made and

furnishing information on the successful bids would require

so much work as to interfere with normal operations of the

contracting office. In such circumstances, only information

concerning location of the abstract of offers need be given.
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(c) When a request is received concerning an unclassi-
fied invitation from an inquirer who is neither a bidder nor
a representative of a bidder, the contracting officer should
make every effort to furnish the names of successful bidders
and, if requested, the prices at which awards were made.
However, when such requests require so much work as to
interfere with the normal operations of the contracting
office, the inquirer will be advised where a copy of the
abstract of offers may be seen.

(d) Requests for records shall be governed by agency
regulations implementing Subpart 24.2.

14.409-2 Award of classified contracts.

In addition to 14.409-1, if classified information was fur-
nished or created in connection with the solicitation, the
contracting officer shall advise the unsuccessful bidders,
including any who did not bid, to take disposition action in
accordance with agency procedures. The name of the suc-
cessful bidder and the contract price will be furnished to
unsuccessful bidders only upon request. Information
regarding a classified award shall not be furnished by tele-
phone.

Subpart 14.5—Two-Step Sealed Bidding

14501 General.

Two-step sealed bidding is a combination of competitive
procedures designed to obtain the benefits of sealed bidding
when adequate specifications are not available. An objective
is to permit the development of a sufficiently descriptive
and not unduly restrictive statement of the Government’s
reguirements, including an adequate technical data package,
so that subsequent acquisitions may be made by conven-
tional sealed bidding. This method is especially useful in
acquisitions requiring technical proposals, particularly
those for complex items. It is conducted in two steps:

(a) Step one consists of the request for, submission, eval -
uation, and (if necessary) discussion of atechnical proposal.
No pricing is involved. The objective is to determine the
acceptability of the supplies or services offered. Asused in
this context, the word “technical” has a broad connotation
and includes, among other things, the engineering approach,
special manufacturing processes, and special testing tech-
niques. It is the proper step for clarification of questions
relating to technical requirements. Conformity to the tech-
nical requirements is resolved in this step, but not
responsibility as defined in 9.1.

(b) Step two involves the submission of sealed priced
bids by those who submitted acceptable technical proposals
in step one. Bids submitted in step two are evaluated and the
awards made in accordance with Subparts 14.3 and 14.4.
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14502 Conditionsfor use.

(a) Unless other factors require the use of sealed bidding,
two-step sealed bidding may be used in preference to nego-
tiation when all of the following conditions are present:

(1) Available specifications or purchase descriptions
are not definite or complete or may be too restrictive with-
out technical evaluation, and any necessary discussion, of
the technical aspects of the requirement to ensure mutual
understanding between each source and the Government.

(2) Definite criteria exist for evaluating technical pro-
posals.

(3) More than one technicaly qualified source is
expected to be available.

(4) sufficient timewill be available for use of the two-
step method.

(5) A firm-fixed-price contract or a fixed-price con-
tract with economic price adjustment will be used.

(b) None of the following precludes the use of two-step
sealed bidding:

(1) Multi-year contracting.

(2) Government-owned facilities or special tooling to
be made available to the successful bidder.

(3) A total small business set-aside (see 19.502-2).

(4) The use of the price evaluation adjustment for
small disadvantaged business concerns (see Subpart 19.11).

(5) The use of a set-aside or price evauation preference
for HUBZone small business concerns (see Subpart 19.13).

(6) A first or subsequent production quantity is being
acquired under a performance specification.

14.503 Procedures.

14503-1 Step one.

(a) Requests for technical proposals shall be distributed
in accordance with 14.203-1. In addition, the request shall
be synopsized in accordance with Part 5. The request must
include, as a minimum, the following:

(1) A description of the supplies or services required.

(2) A statement of intent to use the two-step method.

(3) The requirements of the technical proposal.

(4) The evaluation criteria, to include all factors and
any significant subfactors.

(5) A statement that the technical proposals shall not
include prices or pricing information.

(6) The date, or date and hour, by which the proposal
must be received (see 14.201-6(r)).

(7) A statement that—

(i) In the second step, only bids based upon techni-
cal proposals determined to be acceptable, either initially or
asaresult of discussions, will be considered for awards, and

(i) Each bid in the second step must be based on
the bidder’s own technical proposals.

(8) A statement that—
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(i) Offerors should submit proposals that are
acceptable without additional explanation or information,

(if) The Government may make afinal determina-
tion regarding a proposal’ s acceptability solely on the basis
of the proposal as submitted; and

(iii) The Government may proceed with the second
step without requesting further information from any
offeror; however, the Government may request additional
information from offerors of proposals that it considers rea-
sonably susceptible of being made acceptable, and may
discuss proposals with their offerors.

(9) A statement that a notice of unacceptability will be
forwarded to the offeror upon completion of the proposal
evaluation and final determination of unacceptability.

(10) A statement either that only one technical pro-
posa may be submitted by each offeror or that multiple
technical proposals may be submitted. When specifications
permit different technical approaches, it is generally in the
Government’s interest to authorize multiple proposals. If
multiple proposals are authorized, see 14.201-6(s).

(b) Information on delivery or performance requirements
may be of assistance to bidders in determining whether or
not to submit a proposal and may be included in the request.
The request shall also indicate that the information is not
binding on the Government and that the actual delivery or
performance requirements will be contained in the invita-
tion issued under step two.

(c) Upon receipt, the contracting officer shall—

(1) Safeguard proposals against disclosure to unau-
thorized persons;

(2) Accept and handle data marked in accordance with
15.609 as provided in that section; and

(3) Remove any reference to price or cost.

(d) The contracting officer shall establish a time period
for evaluating technical proposals. The period may vary
with the complexity and number of proposals involved.
However, the evaluation should be completed quickly.

(e)(1) Evaluations shall be based on the criteria in the
request for proposal's but not consideration of responsibility
as defined in 9.1, Proposals, shall be categorized as—

(i) Acceptable;

(i) Reasonably susceptible of being made accept-
able; or

(ii1) Unacceptable.

(2) Any proposal which modifies, or fails to conform
to the essential requirements or specifications of, the request
for technical proposals shall be considered nonresponsive
and categorized as unacceptable.

(f)(1) The contracting officer may proceed directly with
step two if there are sufficient acceptable proposals to
ensure adequate price competition under step two, and if
further time, effort and delay to make additional proposals

* * *

acceptable and thereby increase competition would not be
in the Government’ s interest. If thisis not the case, the con-
tracting officer shall request bidders whose proposals may
be made acceptable to submit additional clarifying or sup-
plementing information. The contracting office shall
identify the nature of the deficiencies in the proposal or the
nature of the additional information required. The contract-
ing officer may also arrange discussions for this purpose.
No proposal shall be discussed with any offeror other than
the submitter.

(2) Ininitiating requests for additiona information, the
contracting officer shall fix an appropriate time for bidders
to conclude discussions, if any, submit all additional infor-
mation, and incorporate such additional information as part
of their proposals submitted. Such time may be extended in
the discretion of the contracting officer. If the additional
information incorporated as part of a proposal within the
final time fixed by the contracting officer establishes that the
proposal is acceptable, it shall be so categorized. Otherwise,
it shall be categorized as unacceptable.

(g) When a technical proposal is found unacceptable
(either initially or after clarification), the contracting officer
shall promptly notify the offeror of the basis of the determi-
nation and that a revision of the proposal will not be
considered. Upon written request, the contracting officer shall
debrief unsuccessful offerors (see 15.505 and 15.506).

(h) Late technical proposals are governed by 15.208 (b)
and ().

(i) If it is necessary to discontinue two-step sealed bid-
ding, the contracting officer shall include a statement of the
facts and circumstances in the contract file. Each offeror
shall be notified in writing. When step one results in no
acceptable technical proposal or only one acceptable tech-
nical proposal, the acquisition may be continued by
negotiation.

14.503-2 Step two.

(a) Sealed bidding procedures shall be followed except
that invitations for bids shall—

(1) Beissued only to those offerors submitting accept-
able technical proposalsin step one;

(2) Include the provision prescribed in 14.201-6(t);

(3) Prominently state that the bidder shall comply
with the specifications and the bidder's technical proposal;
and

(4) Not be synopsized in the Commerce Business
Daily as an acquisition opportunity nor publicly posted (see
5.101(a)).

(b) The names of firms that submitted acceptable pro-
posalsin step one will be listed in the Commerce Business
Daily for the benefit of prospective subcontractors (see
5.207(8)(2)).

* * *
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PART 15—CONTRACTING BY NEGOTIATION Table 15-2
4 Enter the net cost to be deleted, which is the estimated cost of all deleted work less the cost of
deleted work already performed. Column (2) minus Column (3) equals Column (4).
(5) Enter your estimate for cost of work added by the change. When nonrecurring costs are

significant, or when specifically requested to do so by the Contracting Officer, provide afull
identification and explanation of them. When any of the costs in this column have aready
been incurred, describe them on an attached supporting schedule.

(6) Enter the net cost of change, which is the cost of work added, less the net cost to be deleted.
Column (5) minus Column (4) equals Column (6). When this result is negative, place the
amount in parentheses.

@) Identify the attachment in which the information supporting the specific cost element may be
found.

(Attach separate pages as necessary.)

C. Price Revision/Redeter mination.

CUTOFF DATE NUMBER OF UNITS NUMBER OF UNITS TO CONTRACT AMOUNT REDETERMINATION DIFFERENCE
COMPLETED BE COMPLETED PROPOSALAMOUNT
@ @ ©) 4 ® (6
COST ELEMENTS INCURRED INCURRED INCURRED TOTALINCURRED ESTIMATED COST ESTIMATED REFERENCE
COST— COST— COST—WORK IN COST TO COMPLETE TOTAL COST
PREPRODUCTION COMPLETED PROCESS
UNITS
U] 8 €) (10) (11) (12 (13 (14
(Use as applicable)
Column Instruction

Q) Enter the cutoff date required by the contract, if applicable.

()] Enter the number of units completed during the period for which experienced costs of production
are being submitted.

3) Enter the number of units remaining to be completed under the contract.

(4) Enter the cumulative contract amount.

(5) Enter your redetermination proposal amount.

(6) Enter the difference between the contract amount and the redetermination proposal amount.
When this result is negative, place the amount in parentheses. Column (4) minus Column (5)
equals Column (6).

7 Enter appropriate cost elements. When residual inventory exists, the final costs established

under fixed-price-incentive and fixed-price-redeterminable arrangements should be net of the
fair market value of such inventory. In support of subcontract costs, submit alisting of all
subcontracts subject to repricing action, annotated as to their status.

8 Enter al costsincurred under the contract before starting production and other nonrecurring
costs (usually referred to as startup costs) from your books and records as of the cutoff date.
These include such costs as preproduction engineering, special plant rearrangement, training
program, and any identifiable nonrecurring costs such as initia rework, spoilage, pilot runs,
etc. Inthe event the amounts are not segregated in or otherwise available from your records,
enter in this column your best estimates. Explain the basis for each estimate and how the costs
are charged on your accounting records (e.g., included in production costs as direct engineering
labor, charged to manufacturing overhead). Also show how the costs would be allocated to the
units at their various stages of contract completion.
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9)

(10)

(11)
(12)

(13)
(14

Enter in Column (9) the production costs from your books and records (exclusive of
preproduction costs reported in Column (8)) of the units completed as of the cutoff date.

Enter in Column (10) the costs of work in process as determined from your records or inventories
at the cutoff date. When the amounts for work in process are not available in your records but
reliable estimates for them can be made, enter the estimated amounts in Column (10) and enter
in Column (9) the differences between the total incurred costs (exclusive of preproduction
costs) as of the cutoff date and these estimates. Explain the basis for the estimates, including
identification of any provision for experienced or anticipated allowances, such as shrinkage,
rework, design changes, etc. Furnish experienced unit or lot costs (or labor hours) from
inception of contract to the cutoff date, improvement curves, and any other available
production cost history pertaining to the item(s) to which your proposal relates.

Enter total incurred costs (Total of Columns (8), (9), and (10)).

Enter those necessary and reasonable costs that in your judgment will properly be incurred in
completing the remaining work to be performed under the contract with respect to the item(s)
to which your proposal relates.

Enter total estimated cost (Total of Columns (11) and (12)).

Identify the attachment in which the information supporting the specific cost element may be

found.

(Attach separate pages as necessary.)

Subpart 15.5—Preaward, Award, and
Postawar d Notifications, Protests, and
Mistakes

15501 Definition.
“Day,” as used in this subpart, has the meaning set forth
at 33.101.

15.502 Applicability.

This subpart applies to competitive proposals, as
described in 6.102(b), and a combination of competitive
procedures, as described in 6.102(c). The procedures in
15.504, 15.506, 15.507, 15.508, and 15.509, with reason-
able modification, should be followed for sole source
acquisitions and acquisitions described in 6.102(d)(1) and
2.

15.503 Notificationsto unsuccessful offerors.

() Preaward notices—(1) Preaward notices of exclusion
from competitive range The contracting officer shall notify
offerors promptly in writing when their proposals are
excluded from the competitive range or otherwise elimi-
nated from the competition. The notice shall state the basis
for the determination and that a proposal revision will not be
considered.

(2) Preaward notices for small business programs (i)
In addition to the notice in paragraph (a)(1) of this section,
the contracting officer shall notify each offeror in writing
prior to award, upon completion of negotiations, determina
tions of responsibility, and, if necessary, the process in
19.304(d)—
(A) When using a small business set-aside (see
Subpart 19.5);
(B) When a small disadvantaged business con-
cern receives a benefit based on its disadvantaged status
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(see Subpart 19.11 and 19.1202) and is the apparently suc-
cessful offeror; or

(C) When using the HUBZone procedures in
19.1305 or 19.1307.

(ii) The notice shall state—

(A) The name and address of the apparently
successful offeror;

(B) That the Government will not consider sub-
sequent revisions of the offeror’s proposal; and

(C) That no response is required unless a basis
exists to challenge the small business size status, disadvan-
taged status, or HUBZone status of the apparently
successful offeror.

(iii) The notice is not required when the contracting
officer determinesin writing that the urgency of the require-
ment necessitates award without delay or when the contract is
entered into under the 8(a) program (see 19.805-2).

(b) Postaward notices. (1) Within 3 days after the date
of contract award, the contracting officer shall provide writ-
ten notification to each offeror whose proposal was in the
competitive range but was not selected for award (10 U.S.C.
2305(b)(5) and 41 U.S.C. 253b(c)) or had not been previ-
ously notified under paragraph (a) of this section. The
notice shall include—

(i) The number of offerors solicited;

(ii) The number of proposals received;

(iif) The name and address of each offeror receiv-
ing an award,

(iv) The items, quantities, and any stated unit
prices of each award. If the number of items or other fac-
tors makes listing any stated unit pricesimpracticable at that
time, only the total contract price need be furnished in the
notice. However, the items, quantities, and any stated unit
prices of each award shall be made publicly available, upon
request; and
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(v) In genera terms, the reason(s) the offeror's
proposal was not accepted, unless the price information in
paragraph (b)(1)(iv) of this section readily reveals the rea-
son. In no event shall an offeror's cost breakdown, profit,
overhead rates, trade secrets, manufacturing processes and
techniques, or other confidentia business information be
disclosed to any other offeror.

(2) Upon request, the contracting officer shall furnish
the information described in paragraph (b)(1) of this section
to unsuccessful offerors in solicitations using simplified
acquisition procedures in Part 13.

(3) Upon request, the contracting officer shall pro-
vide the information in paragraph (b)(1) of this section to
unsuccessful offerors that received a preaward notice of
exclusion from the competitive range.

15.504 Award to successful offeror.

The contracting officer shall award a contract to the suc-
cessful offeror by furnishing the executed contract or other
notice of the award to that offeror.

(@) If the award document includes information that is
different than the latest signed proposal, as amended by the
offeror’s written correspondence, both the offeror and the
contracting officer shall sign the contract award.

(b) When an award is made to an offeror for less than all
of the items that may be awarded and additional items are
being withheld for subsequent award, each notice shall state
that the Government may make subsequent awards on those
additiona items within the proposal acceptance period.

(c) If the Optional Form (OF) 307, Contract Award,
Standard Form (SF) 26, Award/Contract, or SF 33,
Solicitation, Offer and Award, is not used to award the con-
tract, the first page of the award document shall contain the
Government’ s acceptance statement from Block 15 of that
form, exclusive of the Item 3 reference language, and shall
contain the contracting officer’s name, signature, and date.
In addition, if the award document includesinformation that
is different than the signed proposal, as amended by the
offeror’swritten correspondence, the first page shall include
the contractor’s agreement statement from Block 14 of the
OF 307 and the signature of the contractor’s authorized rep-
resentative.

15.505 Preaward debriefing of offerors.

Offerors excluded from the competitive range or other-
wise excluded from the competition before award may
reguest a debriefing before award (10 U.S.C. 2305(b)(6)(A)
and 41 U.S.C. 2530(f) - (h)).

(a)(1) The offeror may request a preaward debriefing by
submitting a written request for debriefing to the contract-
ing officer within 3 days after receipt of the notice of
exclusion from the competition.

(2) At the offeror’s request, this debriefing may be
delayed until after award. If the debriefing is delayed until
after award, it shall include all information normally pro-
vided in a postaward debriefing (see 15.506(d)).
Debriefings delayed pursuant to this paragraph could affect
the timeliness of any protest filed subsequent to the debrief-
ing.

(3) If the offeror does not submit atimely request, the
offeror need not be given either a preaward or a postaward
debriefing. Offerors are entitled to no more than one
debriefing for each proposal.

(b) The contracting officer shall make every effort to
debrief the unsuccessful offeror as soon as practicable, but
may refuse the request for a debriefing if, for compelling
reasons, it is not in the best interests of the Government to
conduct adebriefing at that time. Therationale for delaying
the debriefing shall be documented in the contract file. If
the contracting officer delays the debriefing, it shall be pro-
vided no later than the time postaward debriefings are
provided under 15.506. In that event, the contracting offi-
cer shal include the information at 15.506(d) in the
debriefing.

(c) Debriefings may be done oraly, inwriting, or by any
other method acceptable to the contracting officer.

(d) The contracting officer should normally chair any
debriefing session held. Individuals who conducted the
evaluations shall provide support.

(e) At aminimum, preaward debriefings shall include—

(1) Theagency’sevauation of significant elementsin
the offeror’s proposal;

(2) A summary of the rationale for eliminating the
offeror from the competition; and

(3) Reasonable responses to relevant questions about
whether source selection procedures contained in the solic-
itation, applicable regulations, and other applicable
authorities were followed in the process of eliminating the
offeror from the competition.

(f) Preaward debriefings shall not disclose—

(1) The number of offerors;

(2) Theidentity of other offerors;

(3) The content of other offerors’ proposals;

(4) Theranking of other offerors;

(5) The evaluation of other offerors; or

(6) Any of the information prohibited in 15.506(€).

(9) An official summary of the debriefing shall be
included in the contract file.

15506 Postaward debriefing of offerors.

(&(1) An offeror, upon its written request received by
the agency within 3 days after the date on which that offeror
has received notification of contract award in accordance
with 15.503(b), shall be debriefed and furnished the basis
for the selection decision and contract award.
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(2) To the maximum extent practicable, the debrief-
ing should occur within 5 days after receipt of the written
request. Offerors that requested a postaward debriefing in
lieu of a preaward debriefing, or whose debriefing was
delayed for compelling reasons beyond contract award, also
should be debriefed within this time period.

(3) An offeror that was notified of exclusion from the
competition (see 15.505(a)), but failed to submit a timely
reguest, is not entitled to a debriefing.

(4)(i) Untimely debriefing requests may be accom-
modated.

(ii) Government accommodation of a request for
delayed debriefing pursuant to 15.505(a)(2), or any
untimely debriefing request, does not automatically extend
the deadlines for filing protests. Debriefings delayed pur-
suant to 15.505(a)(2) could affect the timeliness of any
protest filed subsequent to the debriefing.

(b) Debriefings of successful and unsuccessful offerors
may be done orally, in writing, or by any other method
acceptable to the contracting officer.

(c) The contracting officer should normally chair any
debriefing session held. Individuals who conducted the
evaluations shall provide support.

(d) At a minimum, the debriefing information shall
include—

(1) The Government's evaluation of the significant
weaknesses or deficiencies in the offeror's proposal, if
applicable;

(2) Theoverall evaluated cost or price (including unit
prices) and technical rating, if applicable, of the successful
offeror and the debriefed offeror, and past performance
information on the debriefed offeror;

(3) The overdl ranking of al offerors, when any
ranking was developed by the agency during the source
selection;

(4) A summary of the rationale for award;

(5) For acquisitions of commercial items, the make
and model of the item to be delivered by the successful
offeror; and

(6) Reasonable responses to relevant questions about
whether source selection procedures contained in the solic-
itation, applicable regulations, and other applicable
authorities were followed.

(e) The debriefing shall not include point-by-point com-
parisons of the debriefed offeror's proposal with those of
other offerors. Moreover, the debriefing shall not reveal any
information prohibited from disclosure by 24.202 or exempt
from release under the Freedom of Information Act (5
U.S.C. 552) including—

(1) Trade secrets;

(2) Privileged or confidential manufacturing
processes and techniques,

(3) Commercia and financial information that is priv-
ileged or confidential, including cost breakdowns, profit,
indirect cost rates, and similar information; and
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(4) The names of individuals providing reference
information about an offeror's past performance.
(f) An official summary of the debriefing shall be
included in the contract file.

15.507 Protestsagainst award.

(@) Protests against award in negotiated acquisitions
shall be handled in accordance with Part 33. Use of agency
protest procedures that incorporate the aternative dispute
resolution provisions of Executive Order 12979 is encour-
aged for both preaward and postaward protests.

(b) If aprotest causes the agency, within 1 year of con-
tract award, to—

(1) Issue anew solicitation on the protested contract
award, the contracting officer shall provide the information
in paragraph (c) of this section to all prospective offerorsfor
the new solicitation; or

(2) Issue a new request for revised proposals on the
protested contract award, the contracting officer shall pro-
vide the information in paragraph (c) of this section to
offerors that were in the competitive range and are
requested to submit revised proposals.

(c) Thefollowing information will be provided to appro-
priate parties:

(1) Information provided to unsuccessful offerorsin
any debriefings conducted on the original award regarding
the successful offeror's proposal; and

(2) Other nonproprietary information that would have
been provided to the original offerors.

15.508 Discovery of mistakes.

Mistakes in a contractor's proposal that are disclosed
after award shall be processed substantially in accordance
with the procedures for mistakes in bids at 14.407-4.

15509 Forms.

Optional Form 307, Contract Award, Standard Form (SF)
26, Award/Contract, or SF 33, Solicitation, Offer and
Award, may be used to award negotiated contracts in which
the signature of both parties on a single document is appro-
priate. If these forms are not used, the award document
shall incorporate the agreement and award language from
the OF 307.

Subpart 15.6—Unsolicited Proposals

15.600 Scope of subpart.

This subpart sets forth policies and procedures concern-
ing the submission, receipt, evaluation, and acceptance or
rejection of unsolicited proposals.

15.601 Definitions.

As used in this subpart—

“Advertising material” means materia designed to
acquaint the Government with a prospective contractor's
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present products, services, or potential capabilities, or
designed to stimulate the Government's interest in buying
such products or services.

“Commercial item offer” means an offer of acommercial
item that the vendor wishes to see introduced in the
Government's supply system as an alternate or a replace-
ment for an existing supply item. This term does not
include innovative or unique configurations or uses of com-
mercial itemsthat are being offered for further devel opment
and that may be submitted as an unsolicited proposal.

“Contribution” means a concept, suggestion, or idea pre-
sented to the Government for its use with no indication that
the source intends to devote any further effort to it on the
Government's behalf.

“Unsolicited proposal” means a written proposal for a
new or innovative idea that is submitted to an agency on the
initiative of the offeror for the purpose of abtaining a con-
tract with the Government, and that is not in response to a
request for proposals, Broad Agency Announcement, Small
Business Innovation Research topic, Small Business
Technology Transfer Research topic, Program Research and
Development Announcement, or any other Government-ini-
tiated solicitation or program.

15.602 Palicy.

It is the policy of the Government to encourage the sub-
mission of new and innovative ideas in response to Broad
Agency Announcements, Small Business Innovation
Research topics, Small Business Technology Transfer
Research topics, Program Research and Development
Announcements, or any other Government-initiated solici-
tation or program. When the new and innovative ideas do
not fall under topic areas publicized under those programs
or techniques, the ideas may be submitted as unsolicited
proposals.

15.603 General.

(@) Unsolicited proposals allow unique and innovative
ideas or approaches that have been developed outside the
Government to be made available to Government agencies
for use in accomplishment of their missions. Unsolicited
proposals are offered with the intent that the Government
will enter into a contract with the offeror for research and
development or other efforts supporting the Government
mission, and often represent a substantial investment of
time and effort by the offeror.

(b) Advertising material, commercial item offers, or
contributions, as defined in 15.601, or routine correspon-
dence on technical issues, are not unsolicited proposals.

(c) A valid unsolicited proposal must—

(1) Beinnovative and unique;
(2) Beindependently originated and developed by the
offeror;

(3) Be prepared without Government supervision,
endorsement, direction, or direct Government involvement;

(4) Include sufficient detail to permit a determination
that Government support could be worthwhile and the pro-
posed work could benefit the agency's research and
development or other mission responsibilities; and

(5) Not be an advance proposa for a known agency
regquirement that can be acquired by competitive methods.

(d) Unsolicited proposals in response to a publicized

general statement of agency needs are considered to be
independently originated.

15.604 Agency points of contact.

(@) Preliminary contact with agency technical or other
appropriate personnel before preparing a detailed unso-
licited proposal or submitting proprietary information to the
Government may save considerable time and effort for both
parties (see 15.201). Agencies shall make available to
potential offerors of unsolicited proposals at least the fol-
lowing information:

(1) Definition (see 15.601) and content (see 15.605)
of an unsolicited proposal acceptable for formal evaluation.

(2) Requirements concerning responsible prospective
contractors (see Subpart 9.1), and organizational conflicts
of interest (see Subpart 9.5).

(3) Guidance on preferred methods for submitting
ideas/concepts to the Government, such as any agency:
upcoming solicitations, Broad Agency Announcements;
Small Business Innovation Research programs, Small
Business Technology Transfer Research programs; Program
Research and Development Announcements; or grant pro-
grams.

(4) Agency points of contact for information regard-
ing advertising, contributions, and other types of
transactions similar to unsolicited proposals.

(5) Information sources on agency objectives and
areas of potential interest.

(6) Procedures for submission and evaluation of
unsolicited proposals.

(7) Instructions for identifying and marking propri-
etary information so that it is protected and restrictive
legends conform to 15.609.

(b) Only the cognizant contracting officer has the
authority to bind the Government regarding unsolicited pro-
posals.

15.605 Content of unsolicited proposals.

Unsolicited proposals should contain the following
information to permit consideration in an objective and
timely manner:

() Basic information including—

(1) Offeror's name and address and type of organiza-
tion; e.g., profit, nonprofit, educational, small business;
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(2) Names and telephone numbers of technical and
business personnel to be contacted for evaluation or negoti-
ation purposes,

(3) Identification of proprietary data to be used only
for evaluation purposes;

(4) Names of other Federal, State, or local agencies
or parties receiving the proposal or funding the proposed
effort;

(5) Date of submission; and

(6) Signature of a person authorized to represent and
contractually obligate the offeror.

(b) Technical information including—

(1) Concise title and abstract (approximately 200
words) of the proposed effort;

(2) A reasonably complete discussion stating the
objectives of the effort or activity, the method of approach
and extent of effort to be employed, the nature and extent of
the anticipated results, and the manner in which the work
will help to support accomplishment of the agency's mis-
sion;

(3 Names and biographical information on the
offeror's key personnel who would be involved, including
alternates; and

(4) Type of support needed from the agency; eg.,
facilities, equipment, materials, or personnel resources.

(c) Supporting information including—

(1) Proposed price or total estimated cost for the
effort in sufficient detail for meaningful evaluation;

(2) Period of time for which the proposa is valid (a
6-month minimum is suggested);

(3) Typeof contract preferred;

(4) Proposed duration of effort;

(5) Brief description of the organization, previous
experience, relevant past performance, and facilities to be
used;

(6) Other statements, if applicable, about organiza-
tional conflicts of interest, security clearances, and
environmental impacts; and

(7) The names and telephone numbers of agency tech-
nical or other agency points of contact already contacted
regarding the proposal.

15.606 Agency procedures.

(@) Agencies shall establish procedures for controlling
the receipt, evaluation, and timely disposition of unsolicited
proposals consistent with the requirements of this subpart.
The procedures shall include controls on the reproduction
and disposition of proposal material, particularly dataiden-
tified by the offeror as subject to duplication, use, or
disclosure restrictions.

(b) Agencies shall establish agency points of contact
(see 15.604) to coordinate the receipt and handling of unso-
licited proposals.
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15.606-1 Receipt and initial review.

() Before initiating a comprehensive evaluation, the
agency contact point shall determine if the proposal—

(1) Is a vaid unsolicited proposal, meeting the
requirements of 15.603(c);

(2) Issuitable for submission in response to an exist-
ing agency requirement (see 15.602);

(3) Isrelated to the agency mission;

(4) Contains sufficient technical and cost information
for evaluation;

(5) Has been approved by a responsible official or
other representative authorized to obligate the offeror con-
tractually; and

(6) Complies with the marking requirements of
15.6009.

(b) If the proposal meets these requirements, the contact
point shall promptly acknowledge receipt and process the
proposal.

(c) If aproposal is rejected because the proposal does
not meet the requirements of paragraph (a) of this subsec-
tion, the agency contact point shall promptly inform the
offeror of the reasons for rejection in writing and of the pro-
posed disposition of the unsolicited proposal.

15.606-2 Evaluation.

(@) Comprehensive evaluations shall be coordinated by
the agency contact point, who shall attach or imprint on
each unsolicited proposal, circulated for evauation, the leg-
end required by 15.609(d). When performing a
comprehensive evaluation of an unsolicited proposal, eval-
uators shall consider the following factors, in addition to
any others appropriate for the particular proposal:

(1) Unique, innovative, and meritorious methods,
approaches, or concepts demonstrated by the proposal;

(2) Overdl scientific, technical, or socioeconomic
merits of the proposal;

(3) Potential contribution of the effort to the agency's
specific mission;

(4 The offeror's capahilities, related experience,
facilities, techniques, or unique combinations of these that
are integral factors for achieving the proposal objectives;

(5) Thequadlifications, capahilities, and experience of
the proposed principal investigator, team leader, or key per-
sonnel critical to achieving the proposal objectives; and

(6) The realism of the proposed cost.

(b) The evaluators shall notify the agency point of con-
tact of their recommendations when the evauation is
compl eted.

15.607 Criteriafor acceptance and negotiation of an
unsolicited proposal.
(8 A favorable comprehensive evaluation of an unso-
licited proposal does not, in itself, justify awarding a
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contract without providing for full and open competition.
The agency point of contact shall return an unsolicited pro-
posal to the offeror, citing reasons, when its substance—

(1) Isavailableto the Government without restriction
from another source;

(2) Closely resembles a pending competitive acquisi-
tion requirement;

(3) Does not relate to the activity’s mission; or

(4) Does not demonstrate an innovative and unique
method, approach, or concept, or is otherwise not deemed a
meritorious proposal.

(b) The contracting officer may commence negotiations

on a sole source basis only when—

(1) Anunsolicited proposal has received a favorable
comprehensive evaluation;

(2) A judtification and approval has been obtained
(see 6.302-1(a)(2)(i) for research proposals or other appro-
priate provisions of Subpart 6.3, and 6.303-2(b));

(3) The agency technical office sponsoring the con-
tract furnishes the necessary funds; and

(4) The contracting officer has complied with the
synopsis requirements of Subpart 5.2.

15.608 Prohibitions.

(8 Government personnel shall not use any data, con-
cept, idea, or other part of an unsolicited proposal as the
basis, or part of the basis, for a solicitation or in negotiations
with any other firm unless the offeror is notified of and
agrees to the intended use. However, this prohibition does
not preclude using any data, concept, or ideain the proposal
that also is available from another source without restric-
tion.

(b) Government personnel shall not disclose restric-
tively marked information (see 3.104 and 15.609) included
in an unsolicited proposal. The disclosure of such informa-
tion concerning trade secrets, processes, operations, style of
work, apparatus, and other matters, except as authorized by
law, may result in criminal penalties under 18 U.S.C. 1905.

15.609 Limited useof data.

(@ An unsolicited proposal may include data that the
offeror does not want disclosed to the public for any pur-
pose or used by the Government except for evaluation
purposes. If the offeror wishes to restrict the data, the title
page must be marked with the following legend:

UsE AND DISCLOSURE OF DATA

This proposal includes data that shall not be disclosed outside the
Government and shall not be duplicated, used, or disclosed—in
whole or in part—for any purpose other than to evaluate this pro-
posal. However, if a contract is awarded to this offeror as a result
of—or in connection with—the submission of these data, the
Government shall have the right to duplicate, use, or disclose the
datato the extent provided in the resulting contract. Thisrestriction

does not limit the Government's right to use information contained
in these data if they are obtained from another source without
restriction. The data subject to this restriction are contained in
Sheets [insert numbers or other identification of sheets).

(b) The offeror shall also mark each sheet of data it
wishes to restrict with the following legend: Use or disclo-
sure of data contained on this sheet is subject to the
restriction on the title page of this proposal.

(c) Theagency point of contact shall return to the offeror
any unsolicited proposal marked with a legend different
from that provided in paragraph (a) of this section. The
return letter will state that the proposal cannot be considered
because it is impracticable for the Government to comply
with the legend and that the agency will consider the pro-
posal if it is resubmitted with the proper legend.

(d) The agency point of contact shall place a cover sheet
on the proposal or clearly mark it as follows, unless the
offeror clearly states in writing that no restrictions are
imposed on the disclosure or use of the data contained in the
proposal:

UNsoLICITED ProPosAL—USE OF DATA LIMITED

All Government personnel must exercise extreme care to ensure
that the information in this proposal is not disclosed to an
individual who has not been authorized access to such data in
accordance with FAR 3.104, and is not duplicated, used, or
disclosed in whole or in part for any purpose other than evaluation
of the proposal, without the written permission of the offeror. If a
contract is awarded on the basis of this proposal, the terms of the
contract shall control disclosure and use. This notice does not limit
the Government's right to use information contained in the proposal
if it is obtainable from another source without restriction. Thisisa
Government notice, and shall not by itself be construed to impose
any liability upon the Government or Government personnel for
disclosure or use of data contained in this proposal.

(e) The notice in paragraph (d) of this section is used
solely as a manner of handling unsolicited proposals that
will be compatible with this subpart. However, the use of
this notice shall not be used to justify the withholding of a
record, nor to improperly deny the public accessto arecord,
where an obligation is imposed on an agency by the
Freedom of Information Act, 5 U.S.C. 552, as amended. A
prospective offeror should identify trade secrets, commer-
cia or financial information, and privileged or confidential
information to the Government (see paragraph (a) of this
section).

(f) When an agency receives an unsolicited proposal
without any restrictive legend from an educational or non-
profit organization or institution, and an evaluation outside
the Government is necessary, the agency point of contact
shall—

(1) Attach acover sheet clearly marked with the leg-
end in paragraph (d) of this section;
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15.609
(2) Change the beginning of this legend to read "All
Government and non-Government personnel .. .."; and

(3) Require any non-Government evaluator to agree
in writing that data in the proposal will not be disclosed to
others outside the Government.

(g) If the proposal isreceived with the restrictive legend
(see paragraph (a) of this section), the modified cover sheet
shall also be used and permission shall be obtained from the
offeror before release of the proposal for evaluation by non-
Government personnel.

(h) When an agency receives an unsolicited proposal
with or without a restrictive legend from other than an edu-
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cational or nonprofit organization or institution, and evalu-
ation by Government personnel outside the agency or by
experts outside of the Government is necessary, written per-
mission must be obtained from the offeror before rel ease of
the proposal for evaluation. The agency point of contact
shall—

(1) Clearly mark the cover sheet with the legend in
paragraph (d) or as modified in paragraph (f) of this section;
and

(2) Obtain a written agreement from any non-
Government evaluator stating that data in the proposal will
not be disclosed to persons outside the Government.
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architect-engineer services using the procedures in this sub-
part, provided the selection of contractors and placement of
orders are consistent with Subpart 36.6.

16.501-1 Definitions.

As used in this subpart—

“Advisory and assistance services’ has the same mean-
ing as set forth in 37.201.

“Delivery order contract” means a contract for supplies
that does not procure or specify afirm quantity of supplies
(other than a minimum or maximum quantity) and that pro-
vides for the issuance of orders for the delivery of supplies
during the period of the contract.

“Task order contract” means a contract for services that
does not procure or specify afirm quantity of services (other
than a minimum or maximum quantity) and that provides
for the issuance of orders for the performance of tasks dur-
ing the period of the contract.

16.501-2 General.

(a) There are three types of indefinite-delivery contracts:
definite-quantity contracts, requirements contracts, and
indefinite-quantity contracts. The appropriate type of indef-
inite-delivery contract may be used to acquire supplies
and/or services when the exact times and/or exact quantities
of future deliveries are not known at the time of contract
award. Pursuant to 10 U.S.C. 2304d and section 303K of
the Federal Property and Administrative Services Act of
1949, requirements contracts and indefinite-quantity con-
tracts are also known as delivery order contracts or task
order contracts.

(b) The various types of indefinite-delivery contracts
offer the following advantages:

(1) All three types permit—

(i) Government stocks to be maintained at mini-
mum levels ; and
(ii) Direct shipment to users.

(2) Indefinite-quantity contracts and requirements
contracts also permit—

(i) Flexibility in both quantities and delivery
scheduling; and

(i) Ordering of supplies or services after require-
ments materialize.

(3 Indefinite-quantity  contracts limit  the
Government’ s obligation to the minimum quantity specified
in the contract.

(4) Requirements contracts may permit faster deliver-
ies when production lead time is involved, because
contractors are usually willing to maintain limited stocks
when the Government will obtain all of its actual purchase
requirements from the contractor.

(c) Indefinite-delivery contracts may provide for any
appropriate cost or pricing arrangement under Part 16. Cost

or pricing arrangements that provide for an estimated quan-
tity of supplies or services (e.g., estimated number of labor
hours) must comply with the appropriate procedures of this
subpart.

16.502 Definite-quantity contracts.

(a) Description. A definite-quantity contract providesfor
delivery of a definite quantity of specific supplies or ser-
vices for a fixed period, with deliveries or performance to
be scheduled at designated locations upon order.

(b) Application. A definite-quantity contract may be
used when it can be determined in advance that—

(2) A definite quantity of supplies or services will be
required during the contract period; and

(2) The supplies or services are regularly available or
will be available after a short lead time.

16.503 Requirements contracts.

(a) Description. A requirements contract provides for
filling all actual purchase requirements of designated
Government activities for supplies or services during a
specified contract period, with deliveries or performance to
be scheduled by placing orders with the contractor.

(1) For the information of offerors and contractors,
the contracting officer shall state a redlistic estimated total
quantity in the solicitation and resulting contract. This esti-
mate is not a representation to an offeror or contractor that
the estimated quantity will be required or ordered, or that
conditions affecting requirements will be stable or normal.
The contracting officer may obtain the estimate from
records of previous requirements and consumption, or by
other means, and should base the estimate on the most cur-
rent information available.

(2) The contract shall stete, if feasible, the maximum
limit of the contractor's obligation to deliver and the
Government’s obligation to order. The contract may also
specify maximum or minimum quantities that the
Government may order under each individual order and the
maximum that it may order during a specified period of
time.

(b) Application. A requirements contract may be appro-
priate for acquiring any supplies or services when the
Government anticipates recurring requirements but cannot
predetermine the precise quantities of supplies or services
that designated Government activities will need during a
definite period.

(c) Government property furnished for repair. When a
requirements contract is used to acquire work (e.g., repair,
modification, or overhaul) on existing items of Government
property, the contracting officer shall specify in the
Schedule that failure of the Government to furnish such
itemsin the amounts or quantities described in the Schedule
as “estimated” or “maximum” will not entitle the contractor
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to any equitable adjustment in price under the Government
Property clause of the contract.

(d) Limitations on use of requirements contractsfor advi -
sory and assistance services. (1) Except as provided in
paragraph (d)(2) of this section, no solicitation for arequire-
ments contract for advisory and assistance services in
excess of three years and $10,000,000 (including all
options) may be issued unless the contracting officer or
other official designated by the head of the agency deter-
mines in writing that the services required are so unique or
highly specialized that it is not practicable to make multiple
awards using the procedures in 16.504.

(2) Thelimitation in paragraph (d)(1) of thissectionis
not applicable to an acquisition of supplies or services that
includes the acquisition of advisory and assistance services,
if the contracting officer or other official designated by the
head of the agency determines that the advisory and assis-
tance services are necessarily incident to, and not a
significant component of, the contract.

16.504 Indefinite-quantity contracts.

(a) Description. An indefinite-quantity contract provides
for an indefinite quantity, within stated limits, of suppliesor
services to be furnished during a fixed period, with deliver-
ies or performance to be scheduled by placing orders with
the contractor. Quantity limits may be expressed in terms of
numbers of units or as dollar values.

(2) The contract shall require the Government to order
and the contractor to furnish at least a stated minimum
quantity of supplies or services. In addition, if ordered, the
contractor shall furnish any additional quantities, not to
exceed the stated maximum. The contracting officer may
obtain the basis for the maximum from records of previous
requirements and consumption, or by other means, but the
maximum quantity should be realistic and based on the
most current information available.

(2) To ensure that the contract is binding, the mini-
mum quantity must be more than a nominal quantity, but it
should not exceed the amount that the Government is fairly
certain to order.

(3) The contract may also specify maximum or mini-
mum guantities that the Government may order under each
task or delivery order and the maximum that it may order
during a specific period of time.

(4) In addition to other required provisions and
clauses, a solicitation and contract for an indefinite quantity
shall—

(i) Specify the period of the contract, including the
number of options and the period for which the contract
may be extended under each option, if any;

(ii) Specify the total minimum and maximum
guantity of supplies or services to be acquired under the
contract;
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(i) Include a statement of work, specifications, or
other description, that reasonably describes the genera
scope, nature, complexity, and purpose of the supplies or
services to be acquired under the contract in a manner that
will enable a prospective offeror to decide whether to sub-
mit an offer;

(iv) State the procedures that will be used in issu-
ing orders and, if multiple awards may be made, state the
procedures and selection criteriathat will be used to provide
awardees a fair opportunity to be considered for each order
(see 16.505(b)(2));

(v) If multiple awards may be made, include the
provision at 52.216-27, Single or Multiple Awards, to notify
offerors that more than one contract may be awarded; and

(vi) If an award of atask order contract for advi-
sory and assistance services in excess of three years and
$10,000,000 (including all options) is anticipated, include
the provision at 52.216-28, Multiple Awards for Advisory
and Assistance Services, unless a determination to make a
single award is made under paragraph (c)(2)(i)(A) of this
section.

(b) Application. An indefinite-quantity contract may be
used when the Government cannot predetermine, above a
specified minimum, the precise quantities of suppliesor ser-
vices that will be required during the contract period, and it
isinadvisable for the Government to commit itself for more
than a minimum quantity. An indefinite-quantity contract
should be used only when arecurring need is anticipated.

(c) Multiple award preference—(1) General preference.
Except for indefinite-quantity contracts for advisory and
assistance services as provided in paragraph (c)(2) of this
section, the contracting officer shall, to the maximum extent
practicable, give preference to making multiple awards of
indefinite-quantity contracts under a single solicitation for
the same or similar supplies or services to two or more
sources. In making a determination as to whether multiple
awards are appropriate, the contracting officer shall exercise
sound business judgment as part of acquisition planning.
No separate written determination to make asingle award is
necessary when the determination is contained in a written
acquisition plan or when a class determination has been
made in accordance with Subpart 1.7. Multiple awards
should not be made if the contracting officer determines
that—

(i) Only one contractor is capable of providing per-
formance at the level of quality required because the
supplies or services are unique or highly specialized;

(if) Based on the contracting officer's knowledge
of the market, more favorable terms and conditions, includ-
ing pricing, will be provided if a single award is made;

(iii) The cost of administration of multiple con-
tracts may outweigh any potential benefits from making
multiple awards;



FAC 97-10 JANUARY 4, 1999

PART 19—SMALL BUSINESS PROGRAMS

19.000 Scope of part.
19.001 Definitions.

Subpart 19.1—Size Standards
19.101 Explanation of terms.
19.102 Size standards.

Subpart 19.2—Palicies
19.201 General policy.
19.202 Specific policies.
19.202-1 Encouraging small business participation in
acquisitions.
19.202-2  Locating small business sources.
19.202-3 Equal low bids.
19.202-4 Solicitation.
19.202-5 Data collection and reporting requirements.
19.202-6 Determination of fair market price.

Subpart 19.3—Deter mination of Status asa Small Business,
HUBZone Small Business, or Small Disadvantaged
Business Concern

19.301 Representation by the offeror.

19.302 Protesting a small business representation.

19.303 Determining standard industrial classification codes

and size standards.

19.304 Disadvantaged business status.

19.305 Protesting a representation of disadvantaged business

status.
19.306 Protesting a firm’s status as a HUBZone small
‘ business concern.
19.307 Solicitation provisions.

Subpart 19.4—Cooperation with the Small Business
Administration
19.401 General.
19.402 Small Business Administration procurement center
representatives.
19.403 Small Business Administration breakout procurement
center representative.

Subpart 19.5—Set-Asides for Small Business
19.501 General.
19.502 Setting aside acquisitions.
19.502-1 Requirements for setting aside acquisitions.
19.502-2 Total small business set-asides.
19.502-3 Partia set-asides.
19.502-4 Methods of conducting set-asides.
19.502-5 Insufficient causes for not setting aside an acquisition.
| 19.503 Setting aside a class of acquisitions for small
business.
19.504 [Reserved]
19.505 Rejecting Small Business Administration
recommendations.
| 19506  Withdrawing or modifying small business set-asides.

19.507
19.508

Automatic dissolution of a small business set-aside.
Solicitation provisions and contract clauses.

Subpart 19.6—Certificates of Competency and

19.601
19.602
19.602-1
19.602-2

19.602-3

19.602-4

Determinations of Responsibility
General.
Procedures.
Referral.
Issuing or denying a Certificate of Competency
(COC).
Resolving differences between the agency and the
Small Business Administration.
Awarding the contract.

Subpart 19.7—The Small Business Subcontracting Program

19.701
19.702
19.703

19.704
19.705

19.705-1
19.705-2
19.705-3
10.705-4
19.705-5
19.705-6
19.705-7
19.706

19.707

19.708

Definition.

Statutory requirements.

Eligibility requirements for participating in the
program.

Subcontracting plan requirements.

Responsibilities of the contracting officer under the
subcontracting assistance program.

General support of the program.

Determining the need for a subcontracting plan.
Preparing the solicitation.

Reviewing the subcontracting plan.

Awards involving subcontracting plans.

Postaward responsibilities of the contracting officer.
Liquidated damages.

Responsihilities of the cognizant administrative
contracting officer.

The Small Business Administration'srole in carrying
out the program.

Contract clauses.

Subpart 19.8—Contracting with the Small Business

19.800
19.801
19.802
19.803
19.804
19.804-1
19.804-2
19.804-3
19.804-4
19.805
19.805-1
190.805-2
19.806
19.807
19.808
19.808-1
19.808-2
19.809

Administration (The 8(a) Program)
General.
[Reserved]
Selecting concerns for the 8(a) program.
Selecting acquisitions for the 8(a) program.
Evaluation, offering, and acceptance.
Agency evauation.
Agency offering.
SBAacceptance.
Repetitive acquisitions.
Competitive 8(a).
General.
Procedures.
Pricing the 8(a) contract.
Estimating the fair market price.
Contract negotiation.
Sole source.
Competitive.
Preaward considerations.
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19.000
19.810 SBAappeals.
19.811 Preparing the contracts.

19.811-1 Solesource.

19.811-2 Competitive.

19.811-3 Contract clauses.
19.812 Contract administration.

Subpart 19.9—[Reserved]

Subpart 19.10—Small Business Competitiveness
Demonstration Program

19.1001 General.

19.1002  Definition.

19.1003  Purpose.

19.1004  Participating agencies.
19.1005 Applicability.

19.1006  Procedures.

19.1007  Solicitation provisions.

Subpart 19.11—Price Evaluation Adjustment for Small
Disadvantaged Business Concerns

19.1101  Generd.

19.1102  Applicability.

19.1103  Procedures.

19.1104  Solicitation provisions and contract clauses.

Subpart 19.12—Small Disadvantaged Business Participation
Program

19.1201  General.

19.1202  Evauation factor or subfactor.

19.1202-1 General.

19.1202-2 Applicability.

19.1202-3 Considerations in developing an evaluation factor or
subfactor.

19.1202-4 Procedures.

19.1203  Incentive subcontracting with small disadvantaged
business concerns.
19.1204  Solicitation provisions and contract clauses.

Subpart 19.13—Historically Under utilized Business Zone
(HUBZone) Program

19.1301 General.

19.1302  Applicahility.

19.1303  Statusas aqualified HUBZone small business
concern.

19.1304  Exclusions.

19.1305 HUBZone set-aside procedures.

19.1306 HUBZone sole source awards.

19.1307  Price evaluation preference for HUBZone small
business concerns.

19.1308  Contract clauses.

19.000 Scope of part.

(&) This part implements the acquisition-related sections
of the Small Business Act (15 U.S.C. 631, et seq.), applica-
ble sections of the Armed Services Procurement Act (10
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U.S.C. 2302, et seq.), the Federal Property and
Administrative Services Act (41 U.S.C. 252), section 7102
of the Federal Acquisition Streamlining Act of 1994 (Public
Law 103-355), 10 U.S.C. 2323, and Executive Order 12138,
May 18, 1979. It covers—

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competi-
tive participation by small business concerns and HUBZone
small business concerns, and sole source awards to
HUBZone small business concerns,

(4) The certificate of competency program;

(5) The subcontracting assistance program;

(6) The “8(a)” program, under which agencies con-
tract with the SBA for goods or services to be furnished
under a subcontract by a small disadvantaged business con-
cern;

(7) The use of women-owned small business con-
cerns;

(8) Theuse of aprice evaluation adjustment for small
disadvantaged business concerns, and the use of a price
evauation preference for HUBZone small business con-
cerns; and

(9) The Small Disadvantaged Business Participation
Program.

(b) This part, except for Subpart 19.6, appliesonly inside
the United States, its territories and possessions, Puerto
Rico, the Trust Territory of the Pacific Isands, and the
District of Columbia. Subpart 19.6 applies worldwide.

19.001 Definitions.

“Concern,” as used in this part, means any business
entity organized for profit (even if its ownership is in the
hands of a nonprofit entity) with a place of business located
in the United States and which makes a significant contri-
bution to the U.S. economy through payment of taxes
and/or use of American products, material and/or labor, etc.
“Concern” includes but is not limited to an individual, part-
nership, corporation, joint venture, association, or
cooperative. For the purpose of making affiliation findings
(see 19.101) any business entity, whether organized for
profit or not, and any foreign business entity, i.e., any entity
located outside the United States, shall be included.

“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“HUBZone" means a historically underutilized business
zone, which is an area located within one or more qualified
census tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.
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“HUBZone small business concern” means asmall busi-
ness concern that appears on the List of Qualified
HUBZone Small Business Concerns maintained by the
SBA.

“Industry,” as used in this part, means all concerns pri-
marily engaged in similar lines of activity, as listed and
described in the Standard Industrial Classification (SIC)
Manual.

“Labor surplus area’ means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas.  Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on anational basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to all appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern,” as used in this
part, means (except for 52.212-3(c)(2) and 52.219-1(b)(2)
for general statistical purposes and 52.212-3(c)(7)(ii),
52.219-22(b)(2), and 52.219-23(a) for joint ventures under
the price evaluation adjustment for small disadvantaged
business concerns) an offeror that represents, as part of its
offer, that it is a smal business under the size standard
applicable to the acquisition; and either—

() It has received certification as a small disadvan-
taged business concern consistent with 13 CFR 124,
Subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It islisted, on the date of its representation, on
the register of small disadvantaged business concerns main-
tained by the Small Business Administration; or

(2) For prime contractors, it has submitted a com-
pleted application to the Small Business Administration or a
Private Certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR 124, Subpart
B, and a decision on that application is pending, and that no
material changein disadvantaged ownership and control has
occurred since its application was submitted. In thiscase, a
contractor must receive certification as an SDB by the SBA
prior to contract award.

“Women-owned small business concern” means a small
business concern—

(@) Which is at least 51 percent owned by one or
more women; or, in the case of any publicly owned busi-
ness, at least 51 percent of the stock of which is owned by
one or more women; and

(b) Whose management and daily business opera-
tions are controlled by one or more women.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

“Affiliates.” As used in this subpart, business concerns
are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractual relationships; provided,
that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
or has the power to control the franchisee, if the franchisee
has the right to profit from its effort, commensurate with
ownership, and bears the risk of loss or failure. Any busi-
ness entity may be found to be an affiliate, whether or not it
is organized for profit or located inside the United States.

(8) Natureof control. Every business concern is consid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immateria whether it is
exercised so long as the power to control exists.

(b) Meaning of “ party or parties” Theterm “party” or
“parties’ includes, but is not limited to, two or more persons
with an identity of interest such as members of the same
family or persons with common investments in more than
one concern. In determining who controls or has the power
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to control a concern, persons with an identity of interest
may be treated as though they were one person.

(c) Control through stock ownership. (1) A party is con-
sidered to control or have the power to control a concern, if
the party controls or has the power to control 50 percent or
more of the concern’s voting stock.

(2) A party isconsidered to control or have the power
to control a concern, even though the party owns, controls,
or has the power to control less than 50 percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantially equal in size, and
large as compared with any other block outstanding, thereis
apresumption that each such party controls or has the power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.

(3) If a concern’s voting stock is distributed other
than as described above, its management (officers and
directors) is deemed to be in control of such concern.

(d) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the time
or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) Voting trusts. If the purpose of avoting trust, or sim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such con-
cern or another concern may qualify as a small business
within the size regulations, such voting trust shall not be
considered valid for this purpose regardless of whether it is
or is not valid within the appropriate jurisdiction. However,
if avoting trust is entered into for alegitimate purpose other
than that described above, and it is valid within the appro-
priate jurisdiction, it may be considered valid for the
purpose of a size determination, provided such considera-
tion is determined to be in the best interest of the small
business program.

(f) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude
that under the circumstances, such concern is directing or
influencing, or has the power to direct or influence, the
operation of such other concern.
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(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve
as aworking majority of the board of directors or officers of
another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concernsarein the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(3) Newly organized concern. Former officers, direc-
tors, principal stockholders, and/or key employees of one
concern organize a new concern in the same or a related
industry or field operation, and serve as its officers, direc-
tors, principal stockholders, and/or key employees, and one
concern is furnishing or will furnish the other concern with
subcontracts, financial or technical assistance, and/or facili-
ties, whether for afee or otherwise.

(g) Control through contractual relationships—(1)
Definition of a joint venture for size determination pur -
poses. A joint venture for size determination purposes is an
association of persons and/or concerns with interests in any
degree or proportion by way of contract, express or implied,
consorting to engage in and carry out a single specific busi -
ness venture for joint profit, for which purpose they
combine their efforts, property, money, skill, or knowledge,
but not on a continuing or permanent basis for conducting
business generally. A joint venture is viewed as a business
entity in determining power to control its management.

(2) Joint venture—procurement and property sale
assistance—Concerns bidding on a particular procurement
or property sale asjoint ventures are considered as affiliated
and controlling or having the power to control each other
with regard to performance of the contract. Moreover, an
ostensible subcontractor which is to perform primary or
vital requirements of a contract may have a controlling role
such to be considered a joint venturer affiliated on the con-
tract with the prime contractor. A joint venture affiliation
finding islimited to particular contracts unlessthe SBAsize
determination finds general affiliation between the parties.

(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’ s share of thejoint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
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failure, commensurate with ownership. Even though a fran-
chisee may not be controlled by the franchisor by virtue of
the contractual relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated.

“Annual receipts.” (a8) Annual receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to athird party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrual, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns,
except when a change in accounting method from cash to
accrua or accrua to cash hastaken place during such 3-year
period, or when the completed contract method has been
used.

(1) In any case of change in accounting method from
cash to accrua or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annual average,
be restated to the accrual method. In any case, where the
completed contract method has been used to account for
revenues in such 3-year period, revenues must be restated
on an accrua basis using the percentage of completion
method.

(2) In the case of a concern which does not keep reg-
ular books of accounts, but which is subject to U.S. Federa
income taxation, “annual receipts’ shall be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federal income tax purposes,
except that any return based on a change in accounting
method or on the completed contract method of accounting
must be restated as provided for in the preceding para-
graphs.

(b) Annual receipts of aconcern that has been in business
for less than 3 complete fiscal years means its total receipts
for the period it has been in business, divided by the num-
ber of weeks including fractions of aweek that it has been
in business, and multiplied by 52. In calculating total
receipts, the definitions and adjustments related to a change
of accounting method and the compl eted contract method of
paragraph (a) of this section, are applicable.

“Number of employees’ is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and

foreign affiliates, based on the number of persons employed
on a full-time, part-time, temporary, or other basis during
each of the pay periods of the preceding 12 months. If a
business has not been in existence for 12 months, “number
of employees’ means the average employment of such con-
cern and its affiliates during the period that such concern
has been in existence based on the number of persons
employed during each of the pay periods of the period that
such concern has been in business. If a business has
acquired an affiliate during the applicable 12-month period,
it is necessary, in computing the applicant's number of
employees, to include the affiliate’s number of employees
during the entire period, rather than only its employees dur-
ing the period in which it has been an affiliate. The
employees of a former affiliate are not included, even if
such concern had been an affiliate during a portion of the
period.

19.102 Sizestandards.

(8) The SBA establishes small business size standards on
an industry-by-industry basis. (See 13 CFR 121.)

(b) Small business size standards are applied by—

(1) Classifying the product or service being acquired
in the industry whose definition, as found in the Standard
Industrial Classification (SIC) Manual, best describes the
principal nature of the product or service being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large.

(c) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one.

(d) When acquiring a product or service that could be
classified in two or more industries with different size stan-
dards, contracting officers shall apply the size standard for
the industry accounting for the greatest percentage of the
contract price.

(e) If a solicitation calls for more than one item and
allows offers to be submitted on any or all of the items, an
offeror must meet the size standard for each item it offersto
furnish. If a solicitation calling for more than one item
requires offers on all or none of the items, an offeror may
qualify asa small business by meeting the size standard for
the item accounting for the greatest percentage of the total
contract price.

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
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manufacture, is deemed to be a small business when it has
no more than 500 employees, and—

(1) Except as provided in subparagraphs (f)(4)
through (f)(7) of this section, in the case of Government
acquisitions set-aside for small businesses, such nonmanu-
facturer must furnish in the performance of the contract, the
product of a small business manufacturer or producer,
which end product must be manufactured or produced in the
United States. The term “nonmanufacturer” includes a con-
cern which can manufacture or produce the product referred
to in the specific acquisition but does not do so in connec-
tion with that acquisition. For size determination purposes
there can be only one manufacturer of the end item being
procured. The manufacturer of the end item being acquired
is the concern which, with its own forces, transforms inor-
ganic or organic substances including raw materials and/or
miscellaneous parts or components into such end item.
However, see the limitations on subcontracting at 52.219-14
which apply to any small business offeror other than a non-
manufacturer for purposes of set-asides and 8(a) awards.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for a given acquisition if it
meets the size qualifications of a small nonmanufacturer for
the acquisition, and if more than 50 percent of the total
value of the kit and its contents is accounted for by items
manufactured by small business.

(3) For the purpose of receiving a Certificate of
Competency on an unrestricted acquisition, asmall business
nonmanufacturer may furnish any domestically produced or
manufactured product.

(4) Inthe case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small Business
Act, when the acquisition is for a specific product (or a
product in a class of products) for which the SBAhas deter-
mined that there are no small business manufacturers or
processors in the Federal market, then the SBAmay grant a
classwaiver so that a nonmanufacturer does not have to fur-
nish the product of a small business. For the most current
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listing of classes for which SBA has granted awaiver, con-
tact an SBA Office of Government Contracting. A listing
is also available on SBA’'s Internet Homepage at
http://www.sbha.gov/gc. Contracting officers may request
that the SBA waive the nonmanufacturer rule for a particu-
lar class of products.

(5) For aspecific solicitation, a contracting officer may
request a waiver of that part of the nonmanufacturer rule
which requires that the actual manufacturer or processor be a
small business concern if no known domestic small business
manufacturers or processors can reasonably be expected to
offer a product meeting the requirements of the solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration

Mail Code 6250

409 Third Street, SW

Washington, DC 20416.

(7) The SBA provides for an exception to the non-
manufacturer rule where the procurement of a
manufactured item processed under the procedures set
forth in Part 13 is set aside for small business and where the
anticipated cost of the procurement will not exceed
$25,000. In those procurements, the offeror need not sup-
ply the end product of a small business concern as long as
the product acquired is manufactured or produced in the
United States.

(g) The industry size standards are set forth in the fol-
lowing table. The table column labeled “SIC” follows the
standard industrial classification code as published by the
Government in the Standard Industrial Classification
Manual. The Manual isintended to cover the entire field of
economic activities. It classifies and defines activities by
industry categories and is the source used by SBAasaguide
in defining industries for size standards. The number of
employees or annua receipts indicates the maximum
alowed for a concern, including its affiliates, to be consid-
ered small.
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SIC Description Size SIC Description Size
4225  Genera Warehousing and Storage....... $18.5 4731 Arrangement of Transportation of
4226  Special Warehousing and Storage, Freight and Cargo........ccccvvvrvrrvnnne. $18.5
N $18.5 4741 Rental of Railroad Cars........cccccceveeenene $5.0
4231  Termina and Joint Terminal Maintenance 4783  Packing and Crating........cccccevveerennenn. $18.5
Facilities for Motor Freight 4785  Fixed Facilities and Inspection and
Transportation.........coceveveeveveereeneenns $5.0 Weighing Services for Motor
Vehicle Transportation..................... $5.0
Major Group 44—Water Transportation 4789  Transportation Services, N.E.C............ $5.0
4412  Deep Sea Foreign Transportation of
=T | 500 Major Group 48—Communications
4424  Deep Sea Domestic Transportation of 4812  Radiotelephone Communications........ 1,500
(= T | P 500 4813  Telephone Communications, Except
4432  Freight Transportation on the Great Radiotelephone..........ccccccvvvvvveeenne. 1,500
Lakes — St. Lawrence Seaway....... 500 4822  Telegraph and Other Message
4449  Water Transportation of Freight, Communications.........ccccveeeererennnn. $5.0
N 500 4832  Radio Broadcasting Stations................ $5.0
4481  Deep Sea Transportation of Passengers, 4833  Television Broadcasting Stations......... $10.5
Except by Ferry.....ccovvvvvivvvrenne 500 4841  Cable and Other Pay Television
Q482 FEITIES i 500 SEIVICES. ..ottt $11.0
4489  Water Transportation of Passengers, 4899  Communications Services, N.E.C........ $11.0
NEC. e 500
4491  Marine Cargo Handling........ccccceevvveeene $18.5 Major Group 49—Electric, Gas, and Sanitary Services
4492  Towing and Tugboat Services.............. $5.0 4911  Electric Services........... 4 million megawatt hours
4493 MaliNaS....oovvereeeeererineeeneseseeseeseseeeenenes $5.0 4922  Natural Gas Transmission.................... $5.0
4499  Water Transportation Services, N.E.C. $5.0 4923  Gas Transmission and Distribution...... $5.0
Except, Offshore Marine Water 4924  Natural Gas Distribution............cc....... 500
Transportation Services................... $20.5 4925  Mixed, Manufactured, or Liguefied
Petroleum Gas Production and/or
Major Group 45—Transportation by Air Distribution..........ccccevveveevienieinnnnns $5.0
4512  Air Transportation, Scheduled............. 1,500 4931  Electric and Other Services Combined $5.0
4513  Air Courier ServiCes.......couvverererernenes 1,500 4932  Gas and Other Services Combined...... $5.0
4522  Air Transportation, Nonscheduled....... 1,500 4939  Combination Utilities, N.E.C............... $5.0
Except, Offshore Marine Air Transportation 4941  Water SUPPIY..cccovvvrererereeeeeeeeeeene $5.0
SENVICES...cviteeetecee e $20.5 4952  Sewerage SyStemS.......ccccoeeeveerineniens $5.0
4581  Airports, Flying Fields, and Airport 4953  Refuse Systems.......ccccveevevenienenennens $6.0
Terminal SErvices.......oocovvvvevveenene, $5.0 4959  Sanitary Services, N.E.C........ccccevueunnee $5.0
4961  Steam and Air-Conditioning Supply.... $9.0
Major Group 46—Pipelines, Except Natural Gas 4971  Irrigation SyStems ......ccocevevveveveerieneenns $5.0
4612  Crude Petroleum Pipelines................... 1,500
4613  Refined Petroleum Pipdlines................ 1,500 DIVISION F—WHOLESALE TRADE
4619  Pipelines, N.E.C.....coceovvvevveeieiiennns $25.0
(The following size standards are not applicable to
Major Group 47—Transportation Services Government procurement of supplies. The nonmanufacturer
4724 Travel AQENCIES. ......ovvrevereererrerireneen $1.06 size standard of 500 employees shall be used for purposes of
4725  TOUr OPErators.......ccoeerererienesieresenenns $5.0 Government procurement of supplies.)
4729  Arrangement of Passenger )
Transportation, N.E.C.......c.coeee.... $5.0 Major Group 50—Wholesale Trade—Durable Goods
5012  Automobiles and Other Motor
VEhIClES......ooeiieee e 100

Notes: Size standards preceded by a dollar sign ($) are in millions of dollars. All others are in number of employees unless specified otherwise.
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SIC Description Size SIC Description Size
5013  Motor Vehicle Supplies and New 5088  Transportation Equipment and Supplies,
PartS....ccoovveeeeere e 100 Except Motor Vehicles.........ccccvevvvinnnns 100
5014  Tiresand TUDES........cccccvrvevrreerersieenn, 100 5091  Sporting and Recreational Goods and
5015 Motor Vehicle Parts, Used .........cce... 100 SUPPIIES ..ot 100
5021  FUMNItUrE. ..o 100 5092  Toys and Hobby Goods and Supplies......... 100
5023 Home Furnishings.........ccoceeeveereeeenenne. 100 5093  Scrap and Waste Materials........cccceevvvrenen. 100
5031  Lumber, Plywood, Millwork, and 5094  Jewelry, Watches, Precious Stones, and
Wood Panels........ccoeovvvnnninnene 100 Precious Metals..........ccoceverneneenncninncns 100
5032  Brick, Stone, and Related Construction 5099 Durable Goods, N.E.C.........ccoceoerriirnrininncns 100
MaterialS.....ccovvrenerirereseee 100
5033  Roofing, Siding, and Insulation Major Group 51—Wholesale Trade—Nondurable
MaterialS.....ccoeririerireee e 100 Goods
5039 Construction Materials, N.E.C............. 100 5111  Printing and Writing Paper...........cccccvevvvenen. 100
5043  Photographic Equipment and Supplies 100 5112  Stationery and Office Supplies........cccceee... 100
5044  Office EqUIpmMENnt.......cccoereeceeirierennens 100 5113  Industrial and Persona Service Paper......... 100
5045  Computers and Computer Peripheral 5122  Drugs, Drug Proprietaries, and Druggists
Equipment and Software................. 100 SUNAIES....ccverieeeeeee e 100
5046  Commercia Equipment, N.E.C......... 100 5131  Piece Goods, Notions, and Other Dry
5047  Medical, Dental, and Hospital (€700 o S 100
Equipment and Supplies.................. 100 5136 Men'sand Boys Clothing and
5048  Ophthalmic Goods .........cccccvevvrivrrrennnn. 100 FUrNiShingsS .....ccoovevvevene e 100
5049  Professional Equipment and Supplies, 5137  Women's, Children's, and Infants
N 0 S 100 Clothing and ACCESSONES ......ccvvvrerenrens 100
5051 Metas Service Centers and Offices..... 100 5139  FOOMWER .......coeeeirieieie e 100
5052 Coa and Other Minerals and Ores...... 100 5141  Groceries, Generd Line .......coceeevecenieennn 100
5063  Electrical Apparatus and Equipment, 5142  Packaged Frozen FOOdS..........ccccevvevevrnnnnns 100
Wiring Supplies, and 5143  Dairy Products, Except Dried or
Construction Materials................... 100 Canned........ccovireiriee e 100
5064  Electrical Appliances, Television and 5144  Poultry and Poultry Products ..........cc......... 100
Radio Sets......ccovvvvvvvneverceeee, 100 5145  CoNnfeCtioNEry.....ccooveveevereseeeereseeeeseeens 100
5065  Electronic Parts and Equipment, 5146  Fish and Seafood........cccoeverererenereseseenn, 100
NECooieee e 100 5147  Meats and Meat Products...........ccccoeeverienene 100
5072  Hardware........cccoovvevereeseneseseeeennens 100 5148  Fresh Fruitsand Vegetables............cccu....... 100
5074  Plumbing and Heating Equipment and 5149  Groceries and Related Products,
Supplies (Hydronics).......cccceeveenene 100 NLE.Coeeee e 100
5075  Warm Air Heating and Air-Conditioning 5153 Grainand Field Beans.........cccccocvvvvvvevennee. 100
Equipment and Supplies.................. 100 LYV S IR AVI=S (o o: 100
5078  Refrigeration Equipment and Supplies 100 5159 Farm-Product Raw Materials, N.E.C.......... 100
5082  Construction and Mining (Except 5162  Plastics Materials and Basic Forms and
Petroleum) Machinery and ShAPES....ccvecececeeeee e 100
Equipment.......cccceveeeeceneenece e 100 5169 Chemica and Allied Products, N.E.C......... 100
5083  Farm and Garden Machinery and 5171  Petroleum Bulk Stations and
Equipment........ccocoeivvevenenereeeeene, 100 TermiNalS...ccccovveveeereeee e 100
5084  Industrial Machinery and Equipment... 100 5172  Petroleum and Petroleum Products
5085 Industrial SUPPlIES.....cccoveveeeeereeeceene, 100 Wholesalers, Except Bulk Stations
5087  Service Establishment Equipment and and TerminalS.........cooeveveereereeeeeeeereeeens 100
SUPPHIES...cveeeeeeerie e ee e 100 5181 Beerand Al€......ccovveveveeeeeeeeee, 100

Notes: Size standards preceded by a dollar sign ($) are in millions of dollars. All others are in number of employees unless specified otherwise.
N.E.C.: Not Elsewhere Classified.
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SIC Description Size SIC Description Size
5182  Wine and Distilled Alcoholic 5541  Gasoline Service Stations...........ce...... $6.5
BEVErageS.....ccoeveeeeceeceeeeee, 100 5551 Boat Dealers.......oooeeeiececeecieeeeiee, $5.0
5191  Farm SUppli€S.....cccevvevrereeere e 100 5561  Recreationa Vehicle Dedlers............... $5.0
5192  Books, Periodicals, and Newspapers... 100 5571  Motorcycle Deadlers........oovvvvvneinnnnns $5.0
5193  Flowers, Nursery Stock, and Florists 5599  Automotive Deders, N.E.C. ................ $5.0
SUPPLIES...ccveieceeece e, 100 Except, Aircraft Dedlers, Retail............ $7.5
5194  Tobacco and Tobacco Products............ 100
5198  Paints, Varnishes, and Supplies............ 100 Major Group 56—Apparel and Accessory Stores
5199  Nondurable Goods, N.E.C. .................. 100 5611 Men'sand Boys Clothing and

(The following size standards are not applicable to Government
procurement of supplies. The nonmanufacturer size standard of
500 employees shall be used for purposes of Government

Major Group 52—Building Materials, Hardware,

5211
5231
5251
5261

5271

Major Group 53—General Merchandise Stores

5311
5331
5399

5411
5421

5431
5441
5451
5461
5499

Major Group 55—Automotive Dealers and Gasoline

5511

5521
5531

DIVISION G—RETAIL TRADE

procurement of supplies.)

Garden Supply, and Maobile Home Dealer s
Lumber and Other Building Materials

DEAENS......ocveceeeeeeeeeee e $5.0
Paint, Glass, and Wallpaper Stores...... $5.0
Hardware StOres.........cccoovveeevveceieennens $5.0
Retail Nurseries, Lawn and Garden

SUPPlY SLOFES......ccveveererereeeeieieveee $5.0
Mobile Home Dedlers..........oeevvuvenene $9.5

Department StOres.........ccoveeeerereneenene $20.0
Variety StOreS.......oooceevereeeienereneneens $8.0
Miscellaneous General Merchandise

SLOMES....veveeieveeceeeeee e $5.0

Major Group 54—Food Stores
GroCery StOr€S.....covvveeeererereeererereneenenes $20.0
Meat and Fish (Seafood) Markets,

Including Freezer Provisioners........ $5.0
Fruit and Vegetable Markets................ $5.0
Candy, Nut, and Confectionery Stores. $5.
Dairy Products Stores.........cccceevvvevenene $5.0
Retail Bakeries........coceveveecvevncernnennnn, $5.0
Miscellaneous Food Stores .................. $5.0

Service Stations
Motor Vehicle Dealers (New and Used)
......................................................... $21.0
Motor Vehicle Dealers (Used Only) .... $17.0
Auto and Home Supply Stores............. $5.0

ACCESSOrY StOrES ..o, $6.5
5621  Women's Clothing Stores..................... $6.5
5632  Women's Accessory and Specialty

S (0= $5.0
5641  Children'sand Infants Wear Stores..... $5.0
5651  Family Clothing Stores..........ccocvevenee $6.5
5661  ShOE SLOrES.....cccovvvveeevrererieieesesiereenenens $6.5
5699  Miscellaneous Apparel and Accessory

S (0 (= $5.0

Major Group 57—Home Furniture, Furnishings, and
Equipment Stores

5712  FUrniture StoreS........cocoevevererenenererenenne $5.0
5713  Floor Covering Stores.........coevvveveenen. $5.0
5714  Drapery, Curtain, and Upholstery

SEOTES....viiereririri et $5.0
5719  Miscellaneous Home Furnishings

S (0] (=SSN $5.0
5722  Household Appliance Stores................ $6.5
5731 Radio, Television, and Consumer

Electronics SOres........ccceereeueenenene $6.5
5734  Computer and Computer Software

SEOTES...eeneeeiririe et $6.5
5735  Record and Prerecorded Tape Stores... $5.0
5736  Musical Instrument Stores .................. $5.0

Major Group 58—Eating and Drinking Places
5812  Eating Places......cccccveeveveereveiceeerenne, $5.0
Except, Food Service, Institutiond...... $15.0

5813  Drinking Places (Alcoholic

Major Group 59—Miscellaneous Retail
5912  Drug Stores and Proprietary Stores...... $5.0

5921  Liquor SEOFES......cccorueverererireeenerereenenen. $5.0
5932  Used Merchandise Stores............c........ $5.0
5941  Sporting Goods Stores and Bicycle

SNOPS - $5.0

Notes: Size standards preceded by a dollar sign ($) arein millions of dollars. All others are in number of employees unless specified otherwise.
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SIC Description Size SIC Description Size
5942  BOOK SHOFES......ccoovveeeeevrirerinirenerenenennen. $5.0 6099  Functions Related to
5943  Stationery StOreS.......cccoveveereesrereereens $5.0 Depositor Banking, N.E.C............... $5.0
5944  Jewelry SIOreS ....ccovvereveereveere et $5.0
5945  Hobby, Toy, and Game Shops.............. $5.0 Major Group 61—Nondepository Institution
5946  Camera and Photographic Supply 6141  Persona Credit Ingtitutions.................. $5.0
S (0 (=S $5.0 6153  Short-Term Business Credit
5947  Gift, Novety, and Souvenir Shops...... $5.0 Ingtitutions, Except Agriculture....... $5.0
5948  Luggage and Leather Goods Stores..... $5.0 6159  Miscellaneous Business Credit
5949  Sewing, Needlework, and Piece Goods INSHTULIONS.....covvececeeeee e $5.0
S (0] (=S $5.0 6162 Mortgage Bankers and Loan
5961 Catalog and Mail-Order Houses .......... $18.5 Correspondents..........cccceeevevveeerennen. $5.0
5962  Automatic Merchandising Machine 6163  L0oan BroKers.......ccoooevevereeneeseeseeneenens $5.0
(@] 0= (0 £ $5.0
5963  Direct Selling Establishments.............. $5.0 Major Group 62—Security and Commodity Brokers,
5983 Fuel Qil Dealers......cccoovevvevvvenieininns $9.0 Dealer s, Exchanges, and Services
5984  Liquefied Petroleum Gas (Bottled Gas) 6211  Security Brokers, Dealers and Flotation
DEAlErS....ceiveisreeeeees e $5.0 COMPANIES......ceeveeerecteseeee e $5.0
5989  Fuel Dedlers, N.E.C. ....ccccocvrvrcvrrrnnnnn, $5.0 6221 Commodity Contracts Brokers and
LSLe1e 7 = o 1 £ $5.0 DEAENS....coceverereieeseresie e $5.0
5993  Tobacco Stores and Stands................... $5.0 6231  Security and Commodity Exchanges... $5.
5994  News Deadlers and Newsstands ............ $5.0 6282  Investment AdVICe........c.coorerriererienenn $5.0
5995  Optical Goods StOres .......cccevvevvereeeenens $5.0 6289  Services Allied with the Exchange
5999  Miscellaneous Retail Stores, N.E.C..... $5.0 of Securities or Commaodities,
NEC. e $5.0
DIVISION H—FINANCE, INSURANCE, AND REAL
ESTATE Major Group 63—Insurance Carriers
6311  Lifelnsurance.........ccccovvreeererereeennenes $5.0
Major Group 60—Depository Institutions 6321  Accident and Hedlth Insurance............ $5.0
6021  National Commercial 6324  Hospital and Medical Service Plans.... $5.0
BanKS......covveeeie e $100 6331 Fire, Marine, and Casualty Insurance.. 1,500
million in assets7 6351  Surety INSUranCe......ccccoeeveeeeeeeserennens $5.0
6022  State Commercid 6361  Title INSUranCe.........ccceveeerereriecrieeene $5.0
Banks........ccccevnenne $100 million in assets? 6371  Pension, Health and Welfare Funds..... $5.0
6029 Commercia Banks, 6399  Insurance Carriers, N.E.C.......c.cceuene. $5.0
N.EC..orerirrnns $100 million in assets?
6035  Savings Institutions, Federally Major Group 64—Insurance Agents, Brokers, and
Chartered.............. $100 million in assets? Service
6036  Savings Institutions, Not Federally 6411  Insurance Agents, Brokers, and
Chartered.............. $100 million in assets? 1SS Yo $5.0
6061  Credit Unions, Federally
Chartered.............. $100 million in assets? Major Group 65—Real Estate
6062  Credit Unions, Not Federally 6512  Operators of Nonresidential Buildings $5.0
Chartered.............. $100 million in assets? 6513  Operators of Apartment Buildings....... $5.0
6081  Branchesand Agencies of 6514  Operators of Dwellings Other Than
Foreign Banks...... $100 million in assets? Apartment Buildings...........cccevevnee. $5.0
6082  Foreign Trade and International 6515  Operators of Residential Mobile Home
Banks........cccoeunenne $100 million in assets? S (= $5.0
6091 Nondeposit Trust Facilities.................. $5.0

Notes: Size standards preceded by a dollar sign ($) are in millions of dollars. All others are in number of employees unless specified otherwise.
N.E.C.: Not Elsewhere Classified.
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19.201

vide overall management and the personnel to perform a vari-
ety of related support services in operating a complete facility
in or around a specific building, or within another business or
Government establishment. Facilities management means fur-
nishing three or more personnel supply services which may
include, but are not limited to, secretarial services, typists, tele
phone answering, reproduction or mimeograph service, mailing
service, financia or business management, public relations,
conference planning, travel arrangements, word processing,
maintaining files and/or libraries, switchboard operation, writ-
ers, bookkeeping, minor office equipment maintenance and
repair, or use of information systems (not programming).

12 51C code 8744: (1) If one of the activities of base maintenance,
as defined below, can be identified with a separate industry and
that activity (or industry) accounts for 50 percent or more of the
value of an entire contract, then the proper size standard is that
of the particular industry, and not the base maintenance size
standard.

(2) “Base Maintenance” requires the performance of three or
more separate activities in the areas of service or specia
trade construction industries. If services are performed,
these activities must each be in a separate SIC code includ-
ing, but not limited to, Janitorial and Custodial Service, Fire
Prevention Service, Messenger Service, Commissary
Service, Protective Guard Service, and Grounds
Maintenance and Landscaping Service. If the contract
requires the use of specia trade contractors (plumbing,
painting, plastering, carpentry, etc.), al such specia trade
construction activities are considered a single activity and
classified as Base Housing Maintenance. Since Base
Housing Maintenance is only one activity, two additional
activitiesarerequired for acontract to be classified as“Base
Maintenance.”

13 5/C code 8744: (1) For SBAassistance as asmall business con-
cern in the industry of Environmental Remediation Services,
other than for Government procurement, a concern must be
engaged primarily in furnishing a range of services for the
remediation of a contaminated environment to an acceptable
condition including, but not limited to, preliminary assessment,
site inspection, testing, remedial investigation, feasibility stud-
ies, remedial design, containment, remedial action, removal of
contaminated material's, storage of contaminated materials and
security and site closeouts. |f one of such activities accounts
for 50 percent or more of a concern’s total revenues, employ-
ees, or other related factors, the concern’s primary industry is
that of the particular industry and not the Environmental
Remediation Services Industry.

(2) For purposes of classifying a Government procurement as
Environmental Remediation Services, the general purpose
of the procurement must be to restore a contaminated envi-
ronment and also the procurement must be composed of

activities in three or more separate industries with separate
SIC codes or, in some instances (e.g., engineering), smaller
sub-components of SIC codes with separate, distinct size
standards. These activities may include, but are not limited
to, separate activities in industries such as. Heavy
Construction; Special Trade Construction; Engineering
Services; Architectural Services, Management Services;
Refuse Systems, Sanitary Services, Not Elsewhere
Classified; Local Trucking Without Storage; Testing
Laboratories; and Commercial, Physica and Biologica
Research. If any activity in the procurement can be identi-
fied with a separate SIC code, or component of a code with
a separate distinct size standard, and that industry accounts
for 50 percent or more of the value of the entire procure-
ment, then the proper size standard is the one for that
particular industry, and not the Environmental Remediation
Service size standard.

Subpart 19.2—Policies

19.201 General policy.

(a) It is the policy of the Government to provide maxi-
mum practicable opportunities in its acquisitions to small
business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns.
Such concerns shall also have the maximum practicable
opportunity to participate as subcontractors in the contracts
awarded by any executive agency, consistent with efficient
contract performance. The Small Business Administration
(SBA) counsels and assists small business concerns and
assists contracting personnel to ensure that afair proportion
of contracts for supplies and services is placed with small
business.

(b) The Department of Commerce will determine on an
annual basis, by Mgjor Groups as contained in the Standard
Industrial Classification (SIC) manual, and region, if any,
the authorized small disadvantaged business (SDB) pro-
curement mechanisms and applicable factors (percentages).
The Department of Commerce determination shall only
affect solicitations that are issued on or after the effective
date of the determination. The effective date of the
Department of Commerce determination shall be no less
than 60 days after its publication date. The Department of
Commerce determination shall not affect ongoing acquisi-
tions. The SDB procurement mechanisms are a price
evauation adjustment for SDB concerns (see Subpart
19.11), an evauation factor or subfactor for participation of
SDB concerns (see 19.1202), and monetary subcontracting
incentive clauses for SDB concerns (see 19.1203). The
Department of Commerce determination shall also include
the applicable factors, by SIC Major Group, to be used in
the price evaluation adjustment for SDB concerns (see
19.1104). The General Services Administration shall post
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the Department of Commerce determination at
http://www.arnet.gov/Ref erences/sdbadjustments.htm.
The authorized procurement mechanisms shall be applied
consistently with the policies and procedures in this subpart.
The agencies shall apply the procurement mechanisms deter-
mined by the Department of Commerce. The Department of
Commerce, in making its determination, is not limited to the
SDB procurement mechanismsidentified in this section where
the Department of Commerce has found substantial and per-
suasive evidence of—

(1) A persistent and significant underutilization of
minority firmsin aparticular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to aleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
effectively implementing the small business programs
within their activities, including achieving program goals.
They are to ensure that contracting and technical personnel
maintain knowledge of small business program require-
ments and take all reasonable action to increase
participation in their activities contracting processes by
these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small Business Act). Management of the office shall bethe
responsibility of an officer or employee of the agency who
shall, in carrying out the purposes of the Act—

(1) Be known as the Director of Small
Disadvantaged Business Utilization;

(2) Be appointed by the agency head;

(3) Beresponsible to and report directly to the agency
head or the deputy to the agency head;

(4) Be responsible for the agency carrying out the
functions and duties in sections 8, 15, and 31 of the Small
Business Act.

(5) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions,

(6) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections
8, 15, and 31 of the Small Business Act.

(7) Assign a small business technical advisor to each
contracting activity within the agency to which the SBAhas
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(if) Whose principal duty is to assist the SBA's
assigned representative in performing functions and duties
relating to sections 8, 15, and 31 of the Small Business Act;

and
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(8) Cooperate and consult on a regular basis with the
SBA in carrying out the agency’s functions and duties in
sections 8, 15, and 31 of the Small Business Act;

(99 Make recommendations in accordance with
agency procedures as to whether a particular acquisition
should be awarded under Subpart 19.5 as a small business
set-aside, under Subpart 19.8 as a Section 8(a) award, or
under Subpart 19.13 as aHUBZone set-aside.

(e) Small Business Specialists shall be appointed and act
in accordance with agency regulations.

()(1) Each agency shall designate, at levels it deter-
mines appropriate, personnel responsible for determining
whether, in order to achieve the contracting agency’s goal
for SDB concerns, the use of the SDB mechanism in
Subpart 19.11 has resulted in an undue burden on non-SDB
firms in one of the major industry groups and regions iden-
tified by Department of Commerce following paragraph (b)
of this section, or is otherwise inappropriate.
Determinations under this subpart are for the purpose of
determining future acquisitions and shall not affect ongoing
acquisitions. Requests for a determination, including sup-
porting rationale, may be submitted to the agency designee.
If the agency designee makes an affirmative determination
that the SDB mechanism has an undue burden or is other-
wise inappropriate, the determination shall be forwarded
through agency channels to the OFPP, which shall review
the determination in consultation with the Department of
Commerce and the Small Business Administration. At a
minimum, the following information should be included in
any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(if) The SIC Major Group affected.

(iii) Supporting information to justify the determi-
nation, including, but not limited to, dollars and percentages
of contracts awarded by the contracting activity under the
affected SIC Mgjor Group for the previous two fiscal years
and current fiscal year to date for—

(A) Tota awards;

(B) Total awards to SDB concerns;

(C) Awards to SDB concerns awarded contracts
under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

(D) Number of successful and unsuccessful
SDB offerors; and

(E) Number of successful and unsuccessful
non-SDB offerors.

(iv) A discussion of the pertinent findings, includ-
ing any peculiarities related to the industry, regions or
demographics.
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(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in con-
tracting with the agency.

(2) After consultation with OFPP, or if the agency
does not receive aresponse from OFPPwithin 90 days after
notice is provided to OFPP, the contracting agency may
limit the use of the SDB mechanism in Subpart 19.11 until
the Department of Commerce determines the updated price
evaluation adjustment, as required by this section. This
limitation shall not apply to solicitations that already have
been synopsized.

19.202 Specific policies.

In order to further the policy in 19.201(a), contracting
officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5, 19.8, or 19.13.
The contracting officer shall document the contract file
whenever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s
interest. When applicable, the contracting officer shall take
the following actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less
than economic production runs) to permit offers on quanti-
ties less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guar-
anteed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(2) Provide a copy of the proposed acquisition pack-
age to the SBAprocurement center representative at least 30
days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract, or

(ii) The proposed acquisition is for construction
and seeks to package or consolidate discrete construction

projects and the magnitude of this consolidation makes it
unlikely that small businesses can compete for the prime
contract.

(2) The contracting officer shall also provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not |ess than economic production runs)
to permit offers on quantities|ess than the total requirement;

(i) Delivery schedules cannot be established on a
realistic basis that will encourage small business participa
tion to the extent consistent with the actual requirements of
the Government;

(iii) Proposed acquisition cannot be structured so
as to make it likely that small businesses can compete for
the prime contract; or

(iv) Consolidated construction project cannot be
acquired as separate discrete projects.

(3) The 30-day notification process shall occur con-
currently with other processing steps required prior to the
issuance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative’'s recommendation, made in
accordance with 19.402(c)(2), the contracting officer shall
document the basis for the rejection and notify the SBApro-
curement center representative in accordance with 19.505.

19.202-2 Locating small business sour ces.

The contracting officer shall, to the extent practicable,
encourage maximum participation by small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns in acquisitions
by taking the following actions:

(@) Include on mailing lists all established and potential
small business sources, including those located in labor
surplus areas and HUBZones, if the concerns have sub-
mitted acceptable applications or appear from other
representations to be qualified small business concerns.

(b) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unlesslists
are dready excessively long and only some of the concernson
thelist will be solicited. This effort should include contacting
the agency SBAprocurement center representative, or if there
is none, the SBA.

(c) Publicize solicitations and contract awards in the
“Commerce Business Daily” (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards shall
be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not aso labor surplus area concerns.
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19.202-4 Solicitation.

The contracting officer shall encourage maximum
response to solicitations by small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns by taking the following actions:

(a) Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with solici-
tations, or furnish information as to where they may be
obtained or examined.

(¢) Send salicitations to—

(1) All small business concerns on the solicitation
mailing list; or

(2) Apro ratanumber of small business concerns when
less than acomplete list is used.

(d) Provide to any small business concern, upon its
request, a copy of bid sets and specifications with respect
to any contract to be let, the name and telephone number of
an agency contact to answer questions related to such
prospective contract and adequate citations to each major
Federal law or agency rule with which such business con-
cern must comply in performing such contract other than
laws or agency rules with which the small business must
comply when doing business with other than the
Government.

19.202-5 Data collection and reporting requirements.

Agencies shall measure the extent of small business par-
ticipation in their acquisition programs by taking the
following actions:

(8 Require each prospective contractor to represent
whether it is a small business, HUBZone small business,
small disadvantaged business, or women-owned small busi-
ness concern (see the provision at 52.219-1, Small Business
Program Representations).

(b) Accurately measure the extent of participation by
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns
in Government acquisitions in terms of the total value of
contracts placed during each fiscal year, and report data to
the SBA at the end of each fiscal year (see Subpart 4.6).

19.202-6 Determination of fair market price.

(a) The fair market price shall be the price achieved in
accordance with the reasonable price guidelines in 15.404-
1(b) for—

(1) Total and partial small business set-asides (see
Subpart 19.5);

(2) HUBZone set-asides (see Subpart 19.13);

(3) Contracts utilizing the price evaluation adjustment
for small disadvantaged business concerns (see Subpart
19.11); and
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(4) Contracts utilizing the price evaluation preference

for HUBZone small business concerns (see Subpart 19.13).

(b) For 8(a) contracts, both with respect to meeting the

requirement at 19.806(b) and in order to accurately estimate

the current fair market price, contracting officers shall fol-
low the procedures at 19.807.

Subpart 19.3—Determination of Status as a
Small Business, HUBZone Small Business,
or Small Disadvantaged Business Concern

19.301 Representation by the offeror.

(a) Tobedligiblefor award as asmall business, an offeror
must represent in good faith that it is a small business at the
time of its written representation. An offeror may represent
that it isasmall business concern in connection with a specific
solicitation if it meets the definition of a small business con-
cern applicable to the solicitation and has not been determined
by the Small Business Administration (SBA) to be other than
asmall business.

(b) The contracting officer shall accept an offeror’s repre-
sentation in aspecific bid or proposd that it isasmall business
unless (1) another offeror or interested party challenges the
concern’s small business representation or (2) the contracting
officer has areason to question the representation. Challenges
of and questions concerning a specific representation shall be
referred to the SBAin accordance with 19.302.

(c) An offeror’ s representation that it isasmall businessis
not binding on the SBA. If an offeror’ s small business status
is challenged, the SBAwill evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting officer, as to whether the offeror isa small business.
Aconcern cannot become digible for a specific award by tak-
ing action to meet the definition of a small business concern
after the SBAhas determined that it is not a small business.

(d) If the SBA determines that the status of aconcern asa
small business, HUBZone small business, small disadvan-
taged business, or women-owned small business has been
misrepresented in order to obtain a set-aside contract, an 8(a)
subcontract, a subcontract that isto be included as part or all
of agod contained in a subcontracting plan, or aprime or sub-
contract to be awarded as aresult, or in furtherance of any
other provision of Federal law that specificaly references
Section 8(d) of the Small Business Act for adefinition of pro-
gram dligibility, the SBA may take action as specified in
Section 16(d) of the Act. If the SBA declinesto take action,
the agency may initiate the process. The SBA'sregulationson
penalties for misrepresentations and fal se statements are con-
tainedin 13 CFR 124.6.

19.302 Protesting a small business representation.
(@) An offeror, the SBA Government Contracting Area
Director having responsibility for the area in which the
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headquarters of the protested offeror is located, the SBA
Associate Administrator for Government Contracting, or
another interested party may protest the small business rep-
resentation of an offeror in a specific offer.

(b) Any time after offers are opened, the contracting officer
may question the small business representation of any offeror
in a specific offer by filing a contracting officer’ s protest (see
paragraph (c) below).

(©)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, shall promptly forward the protest to the SBA
Government Contracting Area Office for the geographical
area where the principal office of the concernin question is
located.

(2) The protest, or confirmation if the protest wasiiniti-
ated orally, shall be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the ale-
gation that the offeror is not small. The SBAwill dismiss any
protest that does not contain specific grounds for the protest.

(d) In order to affect a specific solicitation, a protest must
betimely. SBA’s regulations on timeliness are contained in
13 CFR 121.1004. SBA’sregulations on timeliness related
to protests of disadvantaged status are contained in 13 CFR
124, Subpart B.

(1) To betimely, aprotest by any concern or other inter-
ested party must be received by the contracting officer (see
(d)(2)(i) and (ii) of this section) by the close of business of the
5th business day after bid opening (in sealed bid acquisitions)
or receipt of the specid notification from the contracting offi-
cer that identifies the apparently successful offeror (in
negotiated acquisitions) (see 15.503(a)(2)).

(i) Aprotest may be made oraly if it isconfirmedin
writing either within the 5-day period or by letter postmarked
no later than 1 business day after the oral protest.

(ii) Aprotest may be made in writing if it isddivered
to the contracting officer by hand, telegram, or letter post-
marked within the 5-day period.

(2) A contracting officer’s protest is aways considered
timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals.

(e) Upon receipt of a protest from or forwarded by the
Contracting Office, the SBA will—

(1) Notify the contracting officer and the protester of the
date it was received, and that the size of the concern being
challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is being
protested a copy of the protest and a blank SBA Form 355,
Application for Small Business Determination, by certified
mail, return receipt requested.

(f) Within 3 business days after receiving a copy of the
protest and the form, the challenged offeror must file with the
SBA acompleted SBA Form 355 and a statement answering
the alegationsin the protest, and furnish evidence to support
its position. If the offeror does not submit the required mater-
ia within the 3 business days or another period of time granted
by the SBA, the SBA may assume that the disclosure would
be contrary to the offeror’ sinterests.

(9)(1) Within 10 business days after receiving a protest, the
challenged offeror’ s response, and other pertinent informa-
tion, the SBAwill determine the size status of the challenged
concern and notify the contracting officer, the protester, and
the challenged offeror of its decision by certified mail, return
receipt requested.

(2) The SBAGovernment Contracting Area Director, or
designee, will determine the small business status of the ques-
tioned bidder or offeror and notify the contracting officer and
the bidder or offeror of the determination. Award may be
made on the basis of that determination. This determination is
final unlessit is appeded in accordance with paragraph (i) of
this section, and the contracting officer is notified of the
appeal before award. If an award was made before the time
the contracting officer received notice of the appeal, the con-
tract shall be presumed to be valid.

(h)(1) After receiving a protest involving an offeror being
considered for award, the contracting officer shall not award
the contract until (i) the SBAhas made a size determination or
(if) 10 business days have expired since SBA’s receipt of a
protest, whichever occurs first; however, award shall not be
withheld when the contracting officer determinesin writing
that an award must be made to protect the public interest.

(2) After the 10-day period has expired, the contracting
officer may, when practical, continue to withhold award until
the SBA’s determination is received, unless further delay
would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
SBA's size determination, the contracting officer shall notify
SBA that the award has been made.

(4) If aprotest isreceived that challenges the small busi-
ness status of an offeror not being considered for award, the
contracting officer is not required to suspend contracting
action. The contracting officer shall forward the protest to the
SBA (see paragraph (c)(1) of this section) with a notation that
the concern is not being considered for award, and shall notify
the protester of this action.

(i) An appeal from an SBAsize determination may befiled
by any concern or other interested party whose protest of the
small business representation of another concern has been
denied by an SBA Government Contracting Area Director,
any concern or other interested party that has been adversely
affected by a Government Contracting Area Director’s deci-
sion, or the SBA Associate Administrator for the SBA
program involved. The appeal must be filed with the—
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Office of Hearings and Appeals
Small Business Administration

Suite 5900, 409 3rd Street, SW
Washington, DC 20416

within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134. It iswithin the
discretion of the SBAJudge whether to accept an appeal from
asize determination. If the Judge decides not to consider such
an appeal, the Judge will issue an order denying review and
specifying the reasons for the decision. The SBAwill inform
the contracting officer of itsruling on the appeal. The SBA
decision, if received before award, will apply to the pending
acquisition. SBArulings received after award shall not apply
to that acquisition.

() Aprotest that is not timely, even though received before
award, shal be forwarded to the SBA Government
Contracting Area Office (see paragraph (c)(1) of this section),
with anotation on it that the protest is not timely. The pro-
tester shall be notified that the protest cannot be considered on
theinstant acquisition but has been referred to SBAfor its con-
sSderation in any future actions. A protest received by a
contracting officer after award of acontract shall be forwarded
to the SBAGovernment Contracting Area Office with anota-
tion that award has been made. The protester shall be notified
that the award has been made and that the protest has been for-
warded to SBAfor its consideration in future actions.

19.303 Determining standard industrial classification
codes and size standards.

(&) The contracting officer shall determine the appropriate
standard industrial classification code and related small busi-
ness size standard and include them in solicitations above the
micro-purchase threshold.

(b) If different products or services are required in the same
solicitation, the solicitation shall identify the appropriate small
business size standard for each product or service.

(c) The contracting officer’s determination is final unless
appeded asfollows:

(2) An appesal from a contracting officer’ s SIC code des-
ignation and the applicable size standard must be served and
filed within 10 calendar days after the issuance of the initial
solicitation. SBA’s Office of Hearings and Appeals (OHA)
will dismiss summarily an untimely SIC code appeal.

(2)(i) The apped petition must be in writing and must be
addressed to the—

Office of Hearings and Appeals

Small Business Administration

Suite 5900, 409 3rd Street, SW

Washington, DC 20416

(ii) Thereisno required format for the appeal; how-
ever, the appea must include—
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(A) The solicitation or contract number and the
name, address, and telephone number of the contracting
officer;

(B) A full and specific statement asto why the
size determination or SIC code designation is allegedly erro-
neous and argument supporting the alegation; and

(C) The name, address, telephone number, and
signature of the appellant or its attorney.

(3) The appellant must serve the appeal petition upon—

(i) The SBA official who issued the size determina-
tion;

(i) The contracting officer who assigned the SIC
code to the acquisition;

(iii) The business concern whose size statusis at
issue;

(iv) All personswho filed protests; and

(v) SBA’s Office of General Counsdl.

(4) Upon receipt of a SIC code appeal, OHAwill notify
the contracting officer by anotice and order of the date OHA
received the appedl, the docket number, and Judge assigned to
the case. The contracting officer’s response to the appeal, if
any, must include argument and evidence (see 13 CFR 134),
and must be received by OHA within 10 calendar days from
the date of the docketing notice and order, unless otherwise
pecified by the Administrative Judge. Upon receipt of OHA's
docketing notice and order, the contracting officer must imme-
diately send to OHA acopy of the solicitation relating to the
SIC code appeal.

(5) After close of record, OHAwill issue adecision and
inform the contracting officer. If OHA’sdecision isreceived
by the contracting officer before the date the offers are due, the
decision shall befinal and the solicitation must be amended to
reflect the decision, if appropriate. OHA'’s decision received
after the due date of the initial offers shall not apply to the
pending solicitation but shall apply to future solicitations of
the same products or services.

19.304 Disadvantaged business status.

(&) Tobedigibleto receive abenefit as a prime contractor
based on its disadvantaged status, a concern, at the time of its
offer, must either be certified as a small disadvantaged busi-
ness (SDB) concern or have a completed SDB application
pending at the SBAor a Private Certifier (see 19.001).

(b) The contracting officer may accept an offeror’ s repre-
sentation that it is an SDB concern for general statistical
purposes. The provision at 52.219-1, Small Business Program
Representations, or 52.212-3(c)(2), Offeror Representations
and Certifications-Commercial Items, is used to collect SDB
datafor general statistical purposes.

(c) The provison at 52.219-22, Small Disadvantaged
Business Status, or 52.212-3(c)(7), Offeror Representations
and Certifications-Commercia Items, is used to obtain SDB
status when the prime contractor may receive a benefit based
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on its disadvantaged status. The mechanisms that may pro-
vide benefits on the basis of disadvantaged status as aprime
contractor are a price evaluation adjustment for SDB concerns
(see Subpart 19.11), and an evauation factor or subfactor for
SDB participation (see 19.1202).

(2) If the apparently successful offeror has represented
that it is currently certified as an SDB, the contracting officer
may confirm that the concernislisted on the SBA’sregister by
accessing thelist at http://www.sba.gov or by contacting the
SBA's Office of Small Disadvantaged Business Certification
and Eligihility.

(2) If the apparently successful offeror has repre-
sented that its SDB application is pending at the SBA or a
Private Certifier, and its position as the apparently success-
ful offeror is due to the application of the price evaluation
adjustment, the contracting officer shall follow the proce-
dure in paragraph (d) of this section.

(d) Notifications to SBA of potential awards to offerors
with pending SDB applications.

(1) The contracting officer shall notify the—

Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The notification shall contain the name of the apparently
successful offeror, and the names of any other offerors that
have represented that their applications for SDB status are
pending at the SBA or a Private Certifier and that could
receive the award due to the application of a price evalua-
tion adjustment if the apparently successful offeror is
determined not to be an SDB by the SBA.

(2) The SBA will, within 15 calendar days after
receipt of the notification, determine the disadvantaged sta-
tus of the apparently successful offeror and, as appropriate,
any other offerors referred by the contracting officer and
will notify the contracting officer.

(3) If the contracting officer does not receive an SBA
determination within 15 calendar days after the SBA's
receipt of the notification, the contracting officer shall pre-
sume that the apparently successful offeror, and any other
offerors referred by the contracting officer, are not disad-
vantaged, and shall make award accordingly, unless the
contracting officer grants an extension to the 15-day
response period. No written determination is required for
the contracting officer to make award at any point following
the expiration of the 15-day response period.

(4) When the contracting officer makes a written
determination that award must be made to protect the pub-
lic interest, the contracting officer may proceed to contract
award without notifying SBAor before receiving a determi -
nation of SDB status from SBA during the 15-day response
period. In both cases, the contracting officer shall presume

that the apparently successful offeror, or any other offeror
referred to the SBA whose SDB application is pending, is
not an SDB and shall make award accordingly.

19.305 Protesting a representation of disadvantaged
business status.

(a) This section applies to protests of a small business
concern’s disadvantaged status as a prime contractor.
Protests of a small business concern’s disadvantaged status
as a subcontractor are processed under 19.703(a)(2).
Protests of a concern’s size as a prime contractor are
processed under 19.302. Protests of a concern’s size as a
subcontractor are processed under 19.703(b). An offeror,
the contracting officer, or the SBA may protest the appar-
ently successful offeror’s representation of disadvantaged
statusif the concern is eligible to receive a benefit based on
its disadvantaged status (see Subpart 19.11 and 19.1202.)

(b) An offeror, excluding an offeror determined by the
contracting officer to be non-responsive or outside the com-
petitive range, or an offeror that SBA has previously found
to beineligible for the requirement at issue, may protest the
apparently successful offeror’s representation of disadvan-
taged status by filing a protest in writing with the
contracting officer. SBA regulations concerning protests
are contained in 13 CFR 124, Subpart B. The protest—

(1) Must be filed within the times specified in
19.302(d)(1); and

(2) Must contain specific facts or allegations support-
ing the basis of protest.

(c) The contracting officer or the SBAmay protest in writ-
ing aconcern’s representation of disadvantaged status at any
time following bid opening or notification of intended award.

(1) If acontracting officer’s protest is based on infor-
mation provided by a party ineligible to protest directly or
ineligible to protest under the timeliness standard, the con-
tracting officer must be persuaded by the evidence presented
before adopting the grounds for protest as his or her own.

(2) The SBAmay protest a concern’s representation of
disadvantaged status by filing directly with its Assistant
Administrator for Small Disadvantaged Business Certification
and Eligibility and notifying the contracting officer.

(d) The contracting officer shall return premature protests
to the protestor. Aprotest is considered to be premature if it is
submitted before bid opening or notification of intended
award. SBA normally will not consider a postaward protest.
SBA may consider a postaward protest in its discretion where
it determines that an SDB determination after award is mean-
ingful (e. g., where the contracting officer agrees to terminate
the contract if the protest is sustained).

(e) Upon receipt of a protest that is not premature, the
contracting officer shall withhold award and forward the
protest to—
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Small Business Administration
Assistant Administrator for SDBCE
409 Third Street, SW

Washington, DC 20416.

The contracting officer shall send to SBA—

(1) Thewritten protest and any accompanying materias,

(2) The date the protest was received;

(3) A copy of the protested concern’ s representation as
a small disadvantaged business, and the date of such repre-
sentation; and

(4) The date of bid opening or date on which notifica-
tion of the apparently successful offeror was sent to
unsuccessful offerors.

(f) When the contracting officer makes awritten determi-
nation that award must be made to protect the public interest,
award may be made notwithstanding the protest.

() The SBA Assistant Administrator for Small
Disadvantaged Business Certification and Eligibility will
notify the protestor and the contracting officer of the date
the protest was received and whether it will be processed or
dismissed for lack of timeliness or specificity. For protests
that are not dismissed, the SBA will, within 15 working
days after receipt of the protest, determine the disadvan-
taged status of the challenged offeror and will notify the
contracting officer, the challenged offeror, and the protestor.
Award may be made on the basis of that determination. The
determination isfinal for purposes of theinstant acquisition,
unlessit is appealed and—

(2) The contracting officer receivesthe SBA’s decision
on the appeal before award; or

(2) The contracting officer has agreed to terminate the
contract, as appropriate, based on the outcome of the appeal
(see 13 CFR 124, Subpart B).

(h) If the contracting officer does not receive an SBA deter-
mination within 15 working days after the SBA’ sreceipt of the
protest, the contracting officer shall presume that the chal-
lenged offeror is disadvantaged and may award the contract,
unless the SBA requests and the contracting officer grants an
extension to the 15-day response period.

(i) An SBAdetermination may be appealed by—

(1) The party whose protest has been denied;
(2) The concern whose status was protested; or
(3) The contracting officer.

(i) The appea must be filed with the SBA’s Administrator
or designee within five working days after receipt of the deter-
mination. If the contracting officer receives the SBA’s
decision on the appeal before award, the decision shall apply
to the instant acquisition. If the decision is received after
award, it will not apply to theinstant acquisition (but see para-
graph (g)(2) of this section).
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19.306 Protesting afirm’s statusasa HUBZone small
business concern.

(a) For sole source acquisitions, the SBAor the contracting
officer may protest the apparently successful offeror's
HUBZone small business status. For all other acquisitions, an
offeror, the contracting officer, or the SBA may protest the
apparently successful offeror's qualified HUBZone small
business concern status.

(b) Protests relating to whether a qudified HUBZone small
business concern is a small business for purposes of any
Federa program are subject to the procedures of Subpart 19.3.
Protests relating to small business size status for the acquisi-
tion and the HUBZone qualifying requirements will be
processed concurrently by SBA.

(c) All protests shall bein writing and shall state all specific
grounds for the protest. Assertionsthat a protested concernis
not aHUBZone small business concern, without setting forth
specific facts or dlegations, isinsufficient. An offeror shall
submit its protest to the contracting officer. The contracting
officer and the SBA shall submit their protests to SBA's
Associate Administrator for the HUBZone Program
(AA/HUB).

(d) An offeror's protest must be received by close of busi-
ness on the fifth business day after bid opening (in sealed bid
acquisitions) or by close of business on the fifth business day
after notification by the contracting officer of the apparently
successful offeror (in negotiated acquisitions). Any protest
received after these time limits is untimely. Any protest
received prior to bid opening or notification of intended
award, whichever applies, is premature and shall be returned
to the protester.

(e) Except for premature protests, the contracting officer
shall forward any protest received, notwithstanding whether
the contracting officer believes that the protest isinsufficiently
specific or untimely, to: AA/HUB, U.S. Small Business
Administration, 409 3rd Street, SW, Washington, DC 20416.

(f) SBA will determine the HUBZone status of the
protested HUBZone small business concern within 15 busi-
ness days after receipt of aprotest. If SBA does not contact
the contracting officer within 15 business days, the contract-
ing officer may award the contract to the apparently successful
offeror, unless the contracting officer has granted SBA an
extension. The contracting officer may award the contract
after receipt of aprotest if the contracting officer determines
in writing that an award must be made to protect the public
interest.

(g) SBA will notify the contracting of ficer, the protester,
and the protested concern of its determination. The determi-
nation is effective immediately and isfinal unless overturned
on appea by SBA's Associate Deputy Administrator for




FAC 97-10 JANUARY 4, 1999

PART 19—SMALL BUSINESS PROGRAMS

19.402

Government Contracting and 8(a) Business Development
(ADA/GC& 8(a)BD).

(h) The protested HUBZone small business concern, the
protester, or the contracting officer may file appeals of protest
determinations with SBA's ADA/GC&8(a)BD. The
ADA/GC&8(a)BD must receive the appeal no later than 5
business days after the date of receipt of the protest determi-
nation. SBAwill dismiss any appeal received after the 5-day
period.

(i) The appeal must bein writing. The appea must identify
the protest determination being appealed and must set forth a
full and specific statement asto why the decision is erroneous
or what significant fact the AA/HUB failed to consider.

(j) The party appealing the decision must provide notice of
the appeal to the contracting officer and either the protested
HUBZone small business concern or the original protester, as
appropriate. SBAwill not consider additional information or
changed circumstances that were not disclosed at the time of
the AA/HUB's decision or that are based on disagreement with
the findings and conclusions contained in the determination.

(k) The ADA/GC& 8(a)BD will makeits decison within 5
business days of the receipt of the appedl, if practicable, and
will base its decision only on the information and documenta-
tion in the protest record as supplemented by the appeal. SBA
will provide a copy of the decision to the contracting officer,
the protester, and the protested HUBZone small business con-
cern. The ADA/GC& 8(a)BD's decision isthefinal decision.

19.307 Solicitation provisions.

(a)(1) The contracting officer shall insert the provision at
52.219-1, Small Business Program Representations, in
solicitations exceeding the micro-purchase threshold when
the contract is to be performed inside the United States, its
territories or possessions, Puerto Rico, the Trust Territory of
the Pacific Islands, or the District of Columbia.

(2) The provision shall be used with its Alternate | in
solicitationsissued by DoD, NASA, or the Coast Guard that
are expected to exceed the threshold at 4.601(a).

(3)(i) The provision shall be used with its Alternate |
in solicitations issued by the following agencies on or
before September 30, 2000:

(A) Department of Agriculture.

(B) Department of Defense.

(C) Department of Energy.

(D) Department of Health and Human
Services.

(E) Department of Housing and Urban
Development.

(F) Department of Transportation.

(G) Department of Veterans Affairs.

(H) Environmental Protection Agency.

()  General Services Administration.

(J) National Aeronautics and
Administration.

Space

(i) The provision shall be used with its Alternate I
in solicitations issued by al Federal agencies after
September 30, 2000.

(b) The contracting officer shall insert the provision at
52.219-22, Small Disadvantaged Business Status, in solicita-
tions that include the clause at 52.219-23, Notice of Price
Evaluation Adjustment for Small Disadvantaged Business
Concerns, or 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting.
Use the provision with its Alternate | in solicitations for acqui-
sitions for which a price evaluation adjustment for small
disadvantaged business concernsis authorized on aregiond basis.

(c) When contracting by sealed bidding, the contracting
officer shall insert the provision at 52.219-2, Equal Low
Bids, in solicitations and contracts when the contract isto be
performed inside the United States, its territories or posses-
sions, Puerto Rico, the Trust Territory of the Pacific Islands,
or the District of Columbia.

Subpart 19.4—Cooperation with the Small
BusinessAdministration

19.401 General.

(8 The Small Business Act isthe authority under which the
Small Business Administration (SBA) and agencies consult
and cooperate with each other in formulating policiesto ensure
that small business interests will be recognized and protected.

(b) The Director of Small and Disadvantaged Business
Utilization serves as the agency focal point for interfacing
with SBA.

19.402 Small Business Administration procurement
center representatives.

(a) The SBAmay assign one or more procurement center
representatives to any contracting activity or contract
administration office to carry out SBA policies and pro-
grams. Assigned SBA procurement center representatives
are required to comply with the contracting agency’s direc-
tives governing the conduct of contracting personnel and
the release of contract information. The SBA must obtain
for its procurement center representatives security clear-
ances required by the contracting agency.

(b) Upon their request and subject to applicable acquisi-
tion and security regulations, contracting officers shall give
SBA procurement center representatives access to all rea
sonably obtainable contract information that is directly
pertinent to their official duties.

(c) The duties assigned by SBAto its procurement center
representatives include the following:

(1) Reviewing proposed acquisitions to recommend—
(i) The setting aside of selected acquisitions not
unilaterally set aside by the contracting officer,
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(ii) New qualified small, HUBZone small, small
disadvantaged, and women-owned small business sources,
and

(iii) Breakout of components for competitive
acquisitions.

(2) Reviewing proposed acquisition packages provided
in accordance with 19.202-1(€). If the SBAprocurement cen-
ter representative believes that the acquisition, as proposed,
makesit unlikely that small businesses can compete for the
prime contract, the representative shall recommend any alter-
nate contracting method that the representative reasonably
believes will increase small business prime contracting oppor-
tunities. The recommendation shal be made to the
contracting officer within 15 days after receipt of the package.

(3) Recommending concerns for inclusion on solicita-
tion mailing lists or on alist of concernsto be solicited in a
specific acquisition.

(4) Appealing to the chief of the contracting office any
contracting officer’s determination not to solicit a concern
recommended by the SBAfor a particular acquisition, when
not doing so results in no small business being solicited.

(5) Conducting periodic reviews of the contracting
activity to which assigned to ascertain whether it is com-
plying with the small business policies in this regulation.

(6) Sponsoring and participating in conferences and
training designed to increase small business participation in
the contracting activities of the office.

19.403 Small Business Administration
procurement center representative.

(@) The SBA is required by section 403 of Pub. L. 98-
577 to assign a breakout procurement center representative
to each major procurement center. A major procurement
center means a procurement center that, in the opinion of
the administrator, purchases substantial dollar amounts of
other than commercial items, and which has the potential to
incur significant savings as a result of the placement of a
breakout procurement representative. The SBA breakout
procurement center representative is an advocate for (1) the
appropriate use of full and open competition, and (2) the
breakout of items, when appropriate and while maintaining
the integrity of the system in which such items are used. The
SBA breakout procurement center representative isin addi-
tion to the SBA procurement center representative (see
19.402). When an SBA breakout procurement center repre-
sentative is assigned, the SBA is required to assign at least
two collocated small business technical advisors. Assigned
SBAbreakout procurement center representatives and tech-
nical advisors are required to comply with the contracting
agency’s directives governing the conduct of contracting
personnel and the release of contract information. The SBA
must obtain for its breakout procurement center representa

breakout
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tives and technical advisors security clearances required by
the contracting agency.

(b) Contracting officers shall comply with 19.402(b) in
their relationships with SBA breakout procurement center
representatives and SBA small business technical advi-
SOrs.

(c) The SBA breakout procurement center representative
is authorized to—

(1) Attend any provisioning conference or similar
evaluation session during which determinations are made as
to whether requirements are to be acquired using other than
full and open competition and make recommendations with
respect to such requirements to the members of such con-
ference or session;

(2) Review, at any time, restrictions on competition
previously imposed on items through acquisition method
coding or similar procedures and recommend to personnel
of the appropriate activity the prompt reevaluation of such
limitations;

(3) Review restrictions on competition arising out of
restrictions on the rights of the United States in technical
data and, when appropriate, recommend that personnel of
the appropriate activity initiate a review of the validity of
such an asserted restriction;

(4) Obtain from any governmental source, and make
available to personnel of the appropriate center, technical
data necessary for the preparation of a competitive solicita-
tion package for any item of supply or service previously
acquired noncompetitively due to the unavailability of such
technical data;

(5) Have access to procurement records and other
data of the procurement center commensurate with the level
of such representative's approved security clearance classi-
fication;

(6) Receive unsolicited engineering proposals and,
when appropriate—

(i) Conduct a value analysis of such proposa to
determine whether it, if adopted, will result in lower coststo
the United States without substantially impeding legitimate
acquisition objectives and forward to personnel of the
appropriate center recommendations with respect to such
proposal; or

(ii) Forward such proposals without analysis to
personnel of the center responsible for reviewing them who
shall furnish the breakout procurement center representative
with information regarding the proposal’ s disposition;

(7) Review the systems that account for the acquisi-
tion and management of technical data within the
procurement center to ensure that such systems provide the
maximum availability and access to data needed for the
preparation of offers to sell to the United States those sup-
plies to which such data pertain which potential offerors are
entitled to receive;
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(8) Appea the failure by the procurement center to
act favorably on any recommendation made pursuant to
subparagraphs (c)(1) through (7) of this section. Such
appeal must be in writing and shall be filed and processed
in accordance with the appeal procedures set out at 19.505;

(9) Conduct familiarization sessions for contracting
officers and other appropriate personnel of the procurement
center to which assigned. Such sessions shall acquaint the
participants with the duties and objectives of the represen-
tative and shall instruct them in the methods designed to
further the breakout of items for procurement through full
and open competition; and

(10) Prepare and personally deliver an annual brief-
ing and report to the head of the procurement center to
which assigned. Such briefing and report shall detail the
past and planned activities of the representative and shall
contain recommendations for improvement in the operation
of the center as may be appropriate. The head of such cen-
ter shall personally receive the briefing and report and shall,
within 60 calendar days after receipt, respond, in writing, to
each recommendation made by the representative.

(d) The duties of the SBA small business technical advi-
sors are to assist the SBA breakout procurement center
representative in carrying out the activities described in
(©)(2) through (7) of this section to assist the SBA procure-
ment center representatives (see FAR 19.402).

Subpart 19.5—Set-Asidesfor Small Business

19501 General.

(a) The purpose of small business set-asides is to award
certain acquisitions exclusively to small business concerns.
A “set-aside for small business’ isthe reserving of an acqui-
sition exclusively for participation by small business
concerns. A small business set-aside may be open to all
small businesses. A small business set-aside of a single
acquisition or a class of acquisitions may be total or partial.

(b) The determination to make a small business set-aside
may be unilateral or joint. A unilateral determination isone
that is made by the contracting officer. A joint determination
is one that is recommended by the Small Business
Administration (SBA) procurement center representative
and concurred in by the contracting officer.

(c) For acquisitions exceeding the simplified acquisition
threshold, the requirement to set aside an acquisition for
HUBZone small business concerns (see 19.1305) takes pri-
ority over the requirement to set aside the acquisition for
small business concerns.

(d) The contracting officer shall review acquisitions to
determine if they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency's small business programs.
The contracting officer shall document why a small busi-

ness set-aside isinappropriate when an acquisition is not set
aside for small business, unless a HUBZone small business
set-aside or HUBZone small business sole source award is
anticipated. If the acquisition is set aside for small business
based on this review, it is a unilateral set-aside by the con-
tracting officer. Agencies may establish threshold levelsfor
this review depending upon their needs.

(e) At the request of an SBA procurement center repre-
sentative, the contracting officer shall make available for
review at the contracting office (to the extent of the SBA
representative’s security clearance) al proposed acquisi-
tions in excess of the micro-purchase threshold that have
not been unilaterally set aside for small business.

(f) To the extent practicable, unilateral determinations |
initiated by a contracting officer shall be used as the basis
for small business set-asides rather than joint determina-
tions by an SBA procurement center representative and a
contracting officer.

(9) All solicitations involving set-asides must specify the |
applicable small business size standard and product classifi-
cation (see 19.303).

(h) Except as authorized by law, a contract may not be
awarded as aresult of a small business set-aside if the cost
to the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirementsfor setting aside acquisitions.

(@) The contracting officer shall set aside an individual
acquisition or class of acquisitions for competition among
small businesses when—

(1) Itisdetermined to bein the interest of maintaining
or mobilizing the Nation’s full productive capacity, war or
national defense programs; or

(2) Assuring that a fair proportion of Government
contracts in each industry category is placed with small
business concerns, and the circumstances described in
19.502-2 or 19.502-3(a) exist.

(b) This requirement does not apply to purchases of
$2,500 or less, or purchases from required sources of supply
under Part 8 (e.g., Federa Prison Industries, Committee for
Purchase from People Who are Blind or Severely Disabled,
and Federal Supply Schedule contracts).

19.502-2 Total small business set-asides. |
(a) Each acquisition of supplies or services that has an
anticipated dollar value exceeding $2,500, but not over
$100,000, is automaticaly reserved exclusively for small
business concerns and shall be set aside for small business |
unless the contracting officer determines there is not a reason-
able expectation of obtaining offers from two or more
responsible small business concerns that are competitive in
terms of market prices, quality, and delivery. If the contract-
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ing officer does not proceed with the small business set-aside
and purchases on an unrestricted basis, the contracting officer
shall includein the contract file the reason for this unrestricted
purchase. If the contracting officer receives only one accept-
able offer from a responsible small business concern in
response to a set-aside, the contracting officer should make an
award to that firm. If the contracting officer receives no
acceptable offers from responsible small business concerns,
the set-aside shall be withdrawn and the requirement, if still
valid, shall be resolicited on an unrestricted basis. The small
business reservation does not preclude the award of a contract
with avalue not greater than $100,000 under Subpart 19.8,
Contracting with the Small Business Administration, under
19.1006(c), Emerging small business set-aside, or under
19.1305, HUBZone set-aside procedures.

(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when thereis
a reasonable expectation that (1) offers will be obtained
from at least two responsible small business concerns offer-
ing the products of different small business concerns (but
see paragraph (c) of this subsection); and (2) award will be
made at fair market prices. Total small business set-asides
shal not be made unless such a reasonable expectation
exists (but see 19.502-3 as to partial set-asides). Although
past acquisition history of anitem or similar itemsisaways
important, it is not the only factor to be considered in deter-
mining whether a reasonable expectation exists. In making
R& D small business set-asides, there must aso be areason-
able expectation of obtaining from small businesses the best
scientific and technological sources consistent with the
demands of the proposed acquisition for the best mix of
cost, performances, and schedules.

I (c) For small business set-asides other than for con-
struction or services, any concern proposing to furnish a

| product that it did not itself manufacture must furnish the
product of a small business manufacturer unless the SBA
has granted either a waiver or exception to the nonmanu-
facturer rule (see 19.102(f)). In industries where the SBA
finds that there are no small business manufacturers, it may
issue awaiver to the nonmanufacturer rule (see 19.102(f)(4)
and (5)). In addition, SBA has excepted procurements
processed under simplified acquisition procedures (see Part
13), where the anticipated cost of the procurement will not
exceed $25,000, from the nonmanufacturer rule. Waivers
permit small businesses to provide any firm's product. The
exception permits small businesses to provide any domestic
firm’s product. In both of these cases, the contracting offi-
cer's determination in paragraph (b)(1) of this subsection or
the decision not to set aside a procurement reserved for
small business under paragraph (a) of this subsection will be
based on the expectation of receiving offers from at least
two responsible small businesses, including nonmanufac-
turers, offering the products of different concerns.
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(d) The reguirements of this subsection do not apply to
acquisitions over $25,000 during the period when small
business set-asides cannot be considered for the four desig-
nated industry groups (see 19.1006(b)).

19.502-3 Partial set-asides.

(a) The contracting officer shall set aside a portion of an
acquisition, except for construction, for exclusive small
business participation when—

(1) A total set-aside is not appropriate (see 19.502-2);

(2) The requirement is severable into two or more
economic production runs or reasonable lots;

(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at afair mar-
ket price;

(4) The acquisition is not subject to ssimplified acqui-
sition procedures; and

(5) A partial set-aside shall not be made if there is a
reasonable expectation that only two concerns (one large
and one small) with capability will respond with offers
unless authorized by the head of a contracting activity on a
case-by-case basis. Similarly, a class of acquisitions, not
including construction, may be partially set aside. Under
certain specified conditions, partial set-asides may be used
in conjunction with multiyear contracting procedures.

(b) When the contracting officer determines that a por-
tion of an acquisition isto be set aside, the requirement shall
be divided into a set-aside portion and a non-set-aside por-
tion, each of which shall (1) be an economic production run
or reasonable ot and (2) have terms and adelivery schedule
comparable to the other. When practicable, the set-aside
portion should make maximum use of small business capac-
ity.

(©)(1) The contracting officer shall award the non-set-
aside portion using normal contracting procedures.

(2)(i) After al awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with
eligible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be con-
ducted only with those offerors who have submitted
responsive offers on the non-set-aside portion. Negotiations
shall be conducted with small business concernsin the order
of priority as indicated in the solicitation (but see (c)(2)(ii)
of this section). The set-aside portion shall be awarded as
provided in the solicitation. An offeror entitled to receive
the award for quantities of an item under the non-set-aside
portion and who accepts the award of additional quantities
under the set-aside portion shall not be requested to accept
a lower price because of the increased quantities of the
award, nor shall negotiation be conducted with a view to
obtaining such a lower price based solely upon receipt of
award of both portions of the acquisition. This does not pre-
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vent acceptance by the contracting officer of voluntary
reductions in the price from the low eligible offeror before
award, acceptance of voluntary refunds, or the change of
prices after award by negotiation of a contract modification.

(ii) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside
portion, the concern that is awarded the non-set-aside part
of the acquisition shall have first priority with respect to
negotiations for the set-aside.

19.502-4 Methods of conducting set-asides.

| (a) Total small business set-asides may be conducted by
using simplified acquisition procedures (see Part 13), sealed
bids (see Part 14), or competitive proposals (see Part 15).
Partial small business set-asides may be conducted using
sealed bids (see Part 14), or competitive proposals (see Part
15).

(b) Except for offers on the non-set-aside portion of par-
tial set-asides, offers received from concerns that do not
qualify as small business concerns shall be considered non-
responsive and shall be rejected. However, before rejecting
an offer otherwise eligible for award because of questions
concerning the size representation, an SBA determination
must be obtained (see Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an
acquisition.

None of thefollowing s, initself, sufficient cause for not
setting aside an acquisition:

(@) A large percentage of previous contracts for the
required item(s) has been placed with small business con-
cerns.

(b) The item is on an established planning list under the
Industrial Readiness Planning Program. However, a total

I small business set-aside shall not be made when the list con-
tains a large business Planned Emergency Producer of the
item(s) who has conveyed a desire to supply some or al of
the required items.

(c) Theitemison aQualified Products List. However, a

I total small business set-aside shall not be made if the list
contains the products of large businesses unless none of the
large businesses desire to participate in the acquisition.

(d) A period of less than 30 days is available for receipt
of offers.

(e) The acquisition is classified.

(f) Small business concerns are already receiving a fair
proportion of the agency’s contracts for supplies and ser-
vices.

| (9) A class small business set-aside of the item or service
has been made by another contracting activity.

(h) A “brand name or equal” product description will be
used in the solicitation.

19.503 Setting aside a class of acquisitions for small
business.

(8 A class of acquisitions of selected products or ser-
vices, or a portion of the acquisitions, may be set aside for
exclusive participation by small business concerns if indi-
vidual acquisitions in the class will meet the criteria in
19.502-1, 19.502-2, or 19.502-3(a). The determination to
make a class small business set-aside shall not depend on I
the existence of a current acquisition if future acquisitions
can be clearly foreseen.

(b) The determination to set aside a class of acquisitions
for small business may be either unilateral or joint.

(c) Each class small business set-aside determination
shall be in writing and must—

(1) Specifically identify the product(s) and service(s)
it covers;

(2) Provide that the set-aside does not apply to any
acquisition automatically reserved for small business con-
cerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the
(named) contracting office(s) making the determination;
and

(4) Provide that the set-aside does not apply to any
individual acquisition if the requirement is not severable
into two or more economic production runs or reasonable
lots, in the case of a partial class set-aside.

(d) The contracting officer shall review each individua
acquisition arising under a class small business set-aside to |
identify any changes in the magnitude of requirements,
specifications, delivery requirements, or competitive market
conditions that have occurred since the initial approval of
the class small business set-aside. If there are any changes I
of such amaterial nature asto result in probable payment of
more than a fair market price by the Government or in a
change in the capability of small business concerns to sat-
isfy the requirements, the contracting officer may withdraw
or modify (see 19.506(a)) the unilateral or joint set-aside by
giving written notice to the SBA procurement center repre-
sentative (if one is assigned), stating the reasons.

19.504 [Reserved]

19.505 Rejecting Small Business Administration
recommendations.

(a) If the contracting officer regjects a recommendation of
the SBA procurement center representative or breakout pro-
curement center representative, written notice shall be
furnished to the appropriate SBA center representative
within 5 working days of the contracting officer's receipt of
the recommendation.

(b) The SBA procurement center representative may
appea the contracting officer’s regjection to the head of the
contracting activity (or designee) within 2 working days
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after receiving the notice. The head of the contracting activ-
ity (or designee) shall render a decision in writing, and
provideit to the SBA representative within 7 working days.
Pending issuance of a decision to the SBAprocurement cen-
ter representative, the contracting officer shall suspend
action on the acquisition.

(c) If the head of the contracting activity agrees that the
contracting officer’s rejection was appropriate, the SBA
procurement center representative may—

(1) Within 1 working day, request the contracting offi-
cer to suspend action on the acquisition until the SBA
Administrator appeals to the agency head (see paragraph (f)
of this section); and

(2) The SBA shall be allowed 15 working days after
making such a written request, within which the
Administrator of SBA(i) may appeal to the Secretary of the
Department concerned, and (ii) shall notify the contracting
officer whether the further appeal has, in fact, been taken. If
notification is not received by the contracting officer within
the 15-day period, it shall be deemed that the SBA request
to suspend contracting action has been withdrawn and that
an appeal to the Secretary was not taken.

(d) When the contracting officer has been notified within
the 15-day period that the SBA has appealed to the agency
head, the head of the contracting activity (or designee) shall
forward justification for its decision to the agency head.
The contracting officer shall suspend contract action until
notification is received that the SBAappeal has been settled.

(e) The agency head shall reply to the SBA within 30
working days after receiving the appeal. The decision of the
agency head shall be final.

(f) A reguest to suspend action on an acquisition need not
be honored if the contracting officer determines that pro-
ceeding to contract award and performance is in the public
interest. The contracting officer shall include in the contract
file astatement of the factsjustifying the determination, and
shall promptly notify the SBA representative of the deter-
mination and provide a copy of the justification.

19.506 Withdrawing or modifying small business
set-asides.

(a) If, before award of a contract involving a small busi-
ness set-aside, the contracting officer considers that award
would be detrimental to the public interest (e.g., payment of
more than a fair market price), the contracting officer may
withdraw the small business set-aside determination
whether it was unilateral or joint. The contracting officer
shall initiate a withdrawal of an individual small business
set-aside by giving written notice to the agency small busi-
ness specialist and the SBA procurement center
representative, if one is assigned, stating the reasons. In a
similar manner, the contracting officer may modify a unilat-
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era or joint class small business set-aside to withdraw one
or moreindividual acquisitions.

(b) If the agency small business specialist does not agree
to awithdrawal or modification, the case shall be promptly
referred to the SBA representative (if one is assigned) for
review. If an SBA representative is not assigned, disagree-
ments between the agency small business specialist and the
contracting officer shall be resolved using agency proce-
dures. However, the procedures are not applicable to
automatic dissolutions of small business set-asides (see
19.507) or dissolution of small business set-asides under
$100,000.

(c) The contracting officer shall prepare a written state-
ment supporting any withdrawal or modification of a small
business set-aside and include it in the contract file.

19.507 Automatic dissolution of a small business
set-aside.

(a) If asmall business set-aside acquisition or portion of
an acquisition is not awarded, the unilateral or joint deter-
mination to set the acquisition aside is automatically
dissolved for the unawarded portion of the set-aside. The
required supplies and/or services for which no award was
made may be acquired by sealed bidding or negotiation, as
appropriate.

(b) Before issuing asolicitation for theitems called for in
a small business set-aside that was dissolved, the contract-
ing officer shall ensure that the delivery scheduleisrealistic
in the light of all relevant factors, including the capabilities
of small business concerns.

19.508 Salicitation provisions and contract clauses.

(@)—(b) [Reserved]

(c) The contracting officer shall insert the clause at
52.219-6, Notice of Total Small Business Set-Aside, in
solicitations and contracts involving total small business
set-asides. The clause at 52.219-6 with its Alternate | will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(d) The contracting officer shall insert the clause at
52.219-7, Notice of Partial Small Business Set-Aside, in
solicitations and contracts involving partial small business
set-asides. The clause at 52.219-7 with its Alternate | will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at
52.219-14, Limitations on Subcontracting, in solicitations and
contracts for supplies, services, and construction, if any por-
tion of the requirement isto be set aside for small business and
the contract amount is expected to exceed $100,000.
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Subpart 19.6—Certificates of Competency
and Deter minations of Responsibility

19.601 General.

(@) A Certificate of Competency (COC) isthe certificate
issued by the Small Business Administration (SBA) stating
that the holder is responsible (with respect to all elements of
responsibility, including, but not limited to, capability, com-
petency, capacity, credit, integrity, perseverance, tenacity,
and limitations on subcontracting) for the purpose of receiv-
ing and performing a specific Government contract.

(b) The COC program empowers the Small Business
Administration (SBA) to certify to Government contracting
officers as to al elements of responsibility of any small
business concern to receive and perform a specific
Government contract. The COC program does not extend to
guestions concerning regulatory requirements imposed and
enforced by other Federal agencies.

(c) The COC program is applicable to al Government
acquisitions. A contracting officer shall, upon determining
an apparent successful small business offeror to be nonre-
sponsible, refer that small business to the SBAfor apossible
COC, even if the next acceptable offer is aso from a small
business.

(d) When a solicitation requires a small business to
adhere to the limitations on subcontracting, a contracting
officer’s finding that a small business cannot comply with
the limitation shall be treated as an element of responsibil-
ity and shall be subject to the COC process. When a
solicitation requires a small business to adhere to the defin-
ition of a nonmanufacturer, a contracting officer's
determination that the small business does not comply shall
be processed in accordance with Subpart 19.3.

(e) Contracting officers, including those located over-
seas, are required to comply with this subpart for U.S. small
business concerns.

19.602 Procedures.

19.602-1 Referral.

(a) Upon determining and documenting that an apparent
successful small business offeror lacks certain elements of
responsibility (including, but not limited to, capability, com-
petency, capacity, credit, integrity, perseverance, tenacity,
and limitations on subcontracting), the contracting officer
shall—

(1) Withhold contract award (see 19.602-3); and

(2) Refer the matter to the cognizant SBA
Government Contracting Area Office (Area Office) serving
the area in which the headquarters of the offeror is located,
in accordance with agency procedures, except that referral
is not necessary if the small business concern—

(i) Is determined to be unqualified and ineligible
because it does not meet the standard in 9.104-1(g), pro-
vided, that the determination is approved by the chief of the
contracting office; or

(if) Is suspended or debarred under Executive
Order 11246 or Subpart 9.4.

(b) If apartial set-aside is involved, the contracting offi-
cer shal refer to the SBA the entire quantity to which the
concern may be entitled, if responsible.

(c) Thereferral shall include—

(1) A notice that a small business concern has been
determined to be nonresponsible, specifying the elements of
responsibility the contracting officer found lacking; and

(2) If applicable, a copy of the following:

(i) Solicitation.

(if) Fina offer submitted by the concern whose
responsibility is at issue for the procurement.

(iii) Abstract of bids or the contracting officer’s
price negotiation memorandum.

(iv) Preaward survey.

(v) Technical data package (including drawings,
specifications and statement of work).

(vi) Any other justification and documentation
used to arrive at the nonresponsibility determination.

(d) For any single acquisition, the contracting officer
shall make only one referral at a time regarding a determi-
nation of nonresponsibility.

(e) Contract award shall be withheld by the contracting
officer for a period of 15 business days (or longer if agreed
to by the SBAand the contracting officer) following receipt
by the appropriate SBA Area Office of a referral that
includes all required documentation.

19.602-2 Issuing or
Competency (COC).
Within 15 business days (or alonger period agreed to by

the SBAand the contracting agency) after receiving a notice

that a small business concern lacks certain elements of
responsibility, the SBAArea Office will take the following
actions:

(@) Inform the small business concern of the contracting
officer's determination and offer it an opportunity to apply
to the SBA for a COC. (A concern wishing to apply for a
COC should notify the SBA Area Office serving the geo-
graphical area in which the headquarters of the offeror is
located.)

(b) Upon timely receipt of a complete and acceptable
application, elect to visit the applicant’ sfacility to review its
responsibility.

(1) The COC review process is not limited to the
areas of nonresponsibility cited by the contracting officer.

(2) The SBA may, at its discretion, independently
evauate the COC applicant for all elements of responsibil-

denying a Certificate of
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ity, but may presume responsibility exists as to elements
other than those cited as deficient.

(c) Consider denying aCOC for reasons of honresponsi-
bility not originally cited by the contracting officer.

(d) When the Area Director determines that a COC is
warranted (for contracts valued at $25,000,000 or less),
notify the contracting officer and provide the following
options:

(1) Accept the Area Director’s decision to issue a
COC and award the contract to the concern. The COC
issuance letter will then be sent, including as an attachment
a detailed rationale for the decision; or

(2) Ask the Area Director to suspend the case for one
or more of the following purposes:

(i) To permit the SBA to forward a detailed ratio-
nale for the decision to the contracting officer for review
within a specified period of time.

(if) To afford the contracting officer the opportu-
nity to meet with the Area Office to review all
documentation contained in the case file and to attempt to
resolve any issues.

(iii) To submit any information to the SBA Area
Office that the contracting officer believes the SBA did not
consider (at which time, the SBAArea Office will establish
a new suspense date mutually agreeable to the contracting
officer and the SBA).

(iv) To permit resolution of an appeal by the con-
tracting agency to SBA Headquarters under 19.602-3.
However, there is no contracting officer’s appea when the
Area Office proposes to issue a COC valued at $100,000 or
less.

(e) At the completion of the process, notify the concern
and the contracting officer that the COC is denied or is
being issued.

(f) Refer recommendations for issuing a COC on con-
tracts greater than $25,000,000 to SBAHeadquarters.

19.602-3 Resolving differ ences between the agency and
the Small Business Administration.

(a) COCs valued between $100,000 and $25,000,000.
(1) When disagreements arise about a concern’s ability to
perform, the contracting officer and the SBA shall make
every effort to reach a resolution before the SBAtakes final
action on a COC. This shall be done through the complete
exchange of information and in accordance with agency
procedures. If agreement cannot be reached between the
contracting officer and the SBAArea Office, the contracting
officer shall request that the Area Office suspend action and
refer the matter to SBAHeadquarters for review. The SBA
Area Office shall honor the request for areview if the con-
tracting officer agrees to withhold award until the review
process is concluded. Without an agreement to withhold
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award, the SBA Area Office will issue the COC in accor-
dance with applicable SBAregulations.

(2) SBA Headquarters will furnish written notice to
the procuring agency’s Director, Office of Smal and
Disadvantaged Business Utilization (OSDBU) or other des-
ignated official (with a copy to the contracting officer) that
the case file has been received and that an appeal decision
may be requested by an authorized official.

(3) If the contracting agency decidesto file an appeal,
it must notify SBA Headquarters through its procuring
agency’s Director, OSDBU, or other designated official,
within 10 business days (or a time period agreed upon by
both agencies) that it intends to appeal the issuance of the
COC.

(4) The appeal and any supporting documentation
shall be filed by the procuring agency’s Director, OSDBU,
or other designated official, within 10 business days (or a
period agreed upon by both agencies) after SBA
Headquarters receives the agency’s notification in accor-
dance with paragraph (a)(3) of this subsection.

(5) The SBA Associate Administrator for
Government Contracting will make afinal determination, in
writing, to issue or to deny the COC.

(b) SBA Headquarters' decisions on COCs valued over
$25,000,000. (1) Prior to taking final action, SBA
Headquarters will contact the contracting agency and offer
it the following options:

(i) To request that theSBA suspend case process-
ing to alow the agency to meet with SBA Headquarters
personnel and review all documentation contained in the
casefile; or

(ii) To submit to SBA Headquarters for evaluation
any information that the contracting agency believes has not
been considered.

(2) After reviewing all available information, the
SBA will make a final decision to either issue or deny the
COC.

(c) Reconsideration of a COC after issuance. (1) The
SBA reserves the right to reconsider its issuance of a COC,
prior to contract award, if—

(i) The COC applicant submitted false informa-
tion or omitted materially adverse information; or

(ii) The COC has been issued for more than 60
days (in which case the SBAmay investigate the firm’s cur-
rent circumstances).

(2) When the SBA reconsiders and reaffirms the
COC, the procedures in subsection 19.602-2 do not apply.

(3) Denia of a COC by the SBAdoes not preclude a
contracting officer from awarding a contract to the referred
concern, nor does it prevent the concern from making an
offer on any other procurement.
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19.602-4 Awarding the contract.

(&) If new information causes the contracting officer to
determine that the concern referred to the SBA isactually
responsible to perform the contract, and award has not
aready been made under paragraph (c) of this subsection,
the contracting officer shall reverse the determination of
nonresponsibility, notify the SBA of this action, withdraw
the referral, and proceed to award the contract.

(b) The contracting officer shall award the contract to
the concern in question if the SBA issues a COC after
receiving the referral. An SBA-certified concern shall not be
required to meet any other requirements of responsibility.
SBA COC's are conclusive with respect to all elements of
responsibility of prospective small business contractors.

(c) The contracting officer shall proceed with the acqui -
sition and award the contract to another appropriately
selected and responsible offeror if the SBAhas not issued a
COC within 15 business days (or a longer period of time
agreed to with the SBA) after receiving the referral.

Subpart 19.7—The Small Business
Subcontracting Program

19.701 Definitions.

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that
appliesto the entire production of commercial items sold by
either the entire company or a portion thereof (e.g., division,
plant, or product line).

“Failure to make a good faith effort to comply with the
subcontracting plan” means willful or intentional failure to
perform in accordance with the requirements of the subcon-
tracting plan, or willful or intentional action to frustrate the
plan.

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan,
except goals, and may be incorporated into individual con-
tract plans, provided the master plan has been approved.

“Small business subcontractor” means any concern
that—

(& In connection with subcontracts of $10,000 or less,
has anumber of employees, including its affiliates, that does
not exceed 500 persons; and

(b) In connection with subcontracts exceeding $10,000,
has a number of employees or average annua receipts,
including its affiliates, that does not exceed the size stan-

dard under 19.102 for the product or service it is providing
on the subcontract.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Government prime contractor or subcontractor calling
for supplies and/or services required for performance of the
contract, contract modification, or subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the
simplified acquisition threshold shall agree in the contract
that small business HUBZone small business, small disad-
vantaged business, and women-owned small business
concerns shall have the maximum practicable opportunity
to participate in contract performance consistent with its
efficient performance. It isfurther the policy of the United
States that its prime contractors establish procedures to
ensure the timely payment of amounts due pursuant to the
terms of their subcontracts with small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns.

(a) Except as stated in paragraph (b) of this section,
Section 8(d) of the Small Business Act (15 U.S.C. 637(d))
imposes the following requirements regarding subcontract-
ing with small businesses and small business subcontracting
plans:

(1) In negotiated acquisitions, each solicitation of
offers to perform a contract or contract modification, that
individualy is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the apparently successful offeror to submit an
acceptable subcontracting plan. |f the apparently successful
offeror fails to negotiate a subcontracting plan acceptable to
the contracting officer within the time limit prescribed by
the contracting officer, the offeror will be ineligible for
award.

(2) In sedled bidding acquisitions, each invitation for
bids to perform a contract or contract modification, that
individually is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the bidder selected for award to submit a subcon-
tracting plan. If the selected bidder fails to submit a plan
within the time limit prescribed by the contracting officer,
the bidder will be ineligible for award.

(b) Subcontracting plans (see subparagraphs (a)(1) and
(2) of this section) are not required—

(1) From small business concerns;

(2) For personal services contracts;

(3) For contracts or contract modifications that will be
performed entirely outside of any State, territory, or posses-
sion of the United States, the District of Columbia, and the
Commonwealth of Puerto Rico; or
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(4) For modifications to contracts within the general
scope of the contract that do not contain the clause at
52.219-8, Utilization of Small Business Concerns (or equiv-
dent prior clauses, eg., contracts awarded before the
enactment of Public Law 95-507).

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or
subcontractor failing to comply in good faith with the
requirements of the subcontracting plan is in material
breach of its contract. Further, 15 U.S.C. 637(d)(4)(F)
directs that a contractor's failure to make a good faith effort
to comply with the requirements of the subcontracting plan
shall result in the imposition of liquidated damages.

(d) Asauthorized by 15 U.S.C. 637(d)(11), certain costs
incurred by amentor firm in providing developmental assis-
tance to a protégé firm under the Department of Defense
Pilot Mentor-Protégé Program, may be credited as subcon-
tract awards to a small disadvantaged business for the
purpose of determining whether the mentor firm attains a
small disadvantaged business goal under any subcontracting
plan entered into with any executive agency. However, the
mentor-protégé agreement must have been approved by
the—

Office of Small and Disadvantaged Business
Utilization

Office of the Deputy Under Secretary of Defense

(International and Commercial Programs)

DUSD (1&CP) SADBU

Room 2A338

3061 Defense Pentagon

Washington, DC 20301-3061

(703) 695-1536

before developmental assistance costs may be credited
against subcontract goals.

19.703 Eligibility requirementsfor participatingin the
program.
(a) To be eligible as a subcontractor under the program,
a concern must represent itself as a smal business,
HUBZone small business, small disadvantaged business, or
woman-owned small business concern.

(1) To represent itself as a small business, HUBZone
small business, or woman-owned small business concern, a
concern must meet the appropriate definition in 19.001.

(2) In connection with a subcontract, or a requirement
for which the apparently successful offeror received an
evauation credit for proposing one or more SDB subcon-
tractors, the contracting officer or the SBA may protest the
disadvantaged status of a proposed subcontractor. Such
protests will be processed in accordance with 13 CFR
124.1015 through 124.1022. Other interested parties may
submit information to the contracting officer or the SBA in
an effort to persuade the contracting officer or the SBA to
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initiate a protest. Such protests, in order to be considered
timely, must be submitted to the SBAprior to completion of
performance by the intended subcontractor.

(b) A contractor acting in good faith may rely on the
written representation of its subcontractor regarding the
subcontractor’ s status as a small business, HUBZone small
business, or women-owned small business concern. The
contractor shall obtain representations of small disadvan-
taged status from subcontractors through use of a
provision substantially the same as paragraph (b)(1)(i) of
the provision at 52.219-22, Small Disadvantaged Business
Status. A contractor shall confirm that a subcontractor
representing itself as a small disadvantaged business con-
cernislisted on the SBA’slist of SDBs by accessing the
list at http://www.sba.gov or by contacting the SBA’s
Office of Small Disadvantaged Business Certification and
Eligibility. The contractor, the contracting officer, or any
other interested party can challenge a subcontractor’s size
status representation by filing a protest, in accordance with
13 CFR 121.1601 through 121.1608. Protests challenging
a subcontractor’s small disadvantaged business represen-
tation shall be filed in accordance with 13 CFR 124.1015
through 124.1022. Protests challenging HUBZone small
business concern status shall be filed in accordance with
13 CFR 126.800.

19.704  Subcontracting plan requirements.
(a) Each subcontracting plan required under 19.702(a)(1)
and (2) must include—

(1) Separate percentage goals for using small busi-
ness, HUBZone small business, small disadvantaged
business, and women-owned small business concerns as
subcontractors;

(2) A statement of the total dollars planned to be sub-
contracted and a statement of the total dollars planned to be
subcontracted to small business, HUBZone small business,
small disadvantaged business, and women-owned small
business concerns;

(3) A description of the principal types of suppliesand
services to be subcontracted and an identification of types
planned for subcontracting to small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns;

(4) A description of the method used to develop the
subcontracting goals;

(5) A description of the method used to identify poten-
tial sources for solicitation purposes;

(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the pro-
portionate share of indirect costs to be incurred with small
business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns;
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(7) The name of an individua employed by the
offeror who will administer the offeror’s subcontracting
program, and a description of the duties of the individual;

(8) A description of the efforts the offeror will make
to ensure that small business, HUBZone small business,
small disadvantaged business, and women-owned small
business concerns have an equitable opportunity to compete
for subcontracts;

(9) Assurances that the offeror will include the clause
at 52.219-8, Utilization of Small Business Concerns (see
19.708(@)), in al subcontracts that offer further subcontract-
ing opportunities, and that the offeror will require al
subcontractors (except small business concerns) that receive
subcontracts in excess of $500,000 ($1,000,000 for con-
struction) to adopt a plan that complies with the
requirements of the clause at 52.219-9, Small Business
Subcontracting Plan (see 19.708(b));

(10) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as may be
required;

(i) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with
the subcontracting plan;

(iii) Submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and SF
295, Summary Subcontract Report, following the instruc-
tions on the forms or as provided in agency regulations; and

(iv) Ensure that its subcontractors agree to submit
SF 294 and SF 295; and

(12) A description of the types of records that will be
maintained concerning procedures adopted to comply with
the requirements and goals in the plan, including establish-
ing source lists; and a description of the offeror's efforts to
locate small business, HUBZone small business, small dis-
advantaged business, and women-owned small business
concerns and to award subcontracts to them.

(b) Contractors may establish, on a plant or division-
wide basis, a master plan (see 19.701) that contains all the
elements required by the clause at 52.219-9, Small Business
Subcontracting Plan, except goals. Master plans shall be
effective for a 3-year period after approval by the contract-
ing officer; however, it is incumbent upon contractors to
maintain and update master plans. Changes required to
update master plans are not effective until approved by the
contracting officer. A master plan, when incorporated in an
individua plan, shall apply to that contract throughout the
life of the contract.

(c) For multiyear contracts or contracts containing
options, the cumulative value of the basic contract and all
options is considered in determining whether a subcontract-
ing plan is necessary (see 19.705-2(a). If a plan is
necessary and the offeror is submitting an individual con-
tract plan, the plan shall contain all the elements required by

paragraph (a) of this section and shall contain separate state-
ments and goals for the basic contract and for each option.

(d) A commercia plan (as defined in 19.701) is the pre-
ferred type of subcontracting plan for contractors furnishing
commercial items. The contractor shall—

(1) Submit the commercial plan to either thefirst con-
tracting officer awarding a contract subject to the plan
during the contractor’s fiscal year, or, if the contractor has
ongoing contracts with commercial plans, to the contracting
officer responsible for the contract with the latest comple-
tion date. The contracting officer shall negotiate the
commercia plan for the Government. The approved com-
mercial plan shall remain in effect during the contractor’s
fiscal year for all Government contractsin effect during that
period; and

(2) Submit a new commercial plan, 30 working days
before the end of the fiscal year, to the contracting officer
responsible for the uncompleted Government contract with
the latest completion date. The contractor must provide to
each contracting officer responsible for an ongoing contract
subject to the plan, the identity of the contracting officer
that will be negotiating the new plan. When the new com-
mercial plan isapproved, the contractor shall provide acopy
of the approved plan to each contracting officer responsible
for an ongoing contract that is subject to the plan.

19.705 Responsibilitiesof the contracting officer under
the subcontracting assistance program.

19.705-1 General support of the program.

The contracting officer may encourage the devel opment
of increased subcontracting opportunities in negotiated
acquisition by providing monetary incentives such as pay-
ments based on actual subcontracting achievement or
award-fee contracting (see the clause at 52.219-10,
Incentive Subcontracting Program, and 19.708(c)). This
subsection does not apply to SDB subcontracting (see
19.1203). When using any contractual incentive provision
based upon rewarding the contractor monetarily for exceed-
ing goals in the subcontracting plan, the contracting officer
must ensure that (a) the goals are redlistic and (b) any
rewards for exceeding the goals are commensurate with the
efforts the contractor would not have otherwise expended.
Incentive provisions should normally be negotiated after
reaching final agreement with the contractor on the subcon-
tracting plan.

19.705-2 Determining the need for a subcontracting
plan.
The contracting officer shall take the following actionsto
determine whether a proposed contractual action requires a
subcontracting plan:
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(a) Determine whether the proposed contractual action
will meet the dollar threshold in 19.702(a)(1) or (2). If the
action includes options or similar provisions, include their
value in determining whether the threshold is met.

(b) Determine whether subcontracting possibilities exist
by considering relevant factors such as—

(1) Whether firms engaged in the business of furnish-
ing the types of items to be acquired customarily contract
for performance of part of the work or maintain sufficient
in-house capability to perform the work; and

(2) Whether there are likely to be product prequalifi-
cation requirements.

(c) If it is determined that there are no subcontracting
possihilities, the determination must be approved at a level
above the contracting officer and placed in the contract file.

(d) In solicitations for negotiated acquisitions, the con-
tracting officer may require the submission of
subcontracting plans with initial offers, or at any other time
prior to award. In determining when subcontracting plans
should be required, as well as when and with whom plans
should be negotiated, the contracting officer shall consider
the integrity of the competitive process, the goal of afford-
ing maximum practicable opportunity for small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns to participate,
and the burden placed on offerors.

19.705-3 Preparing the solicitation.

The contracting officer shall provide the Small Business
Administration’s (SBA’s) resident procurement center rep-
resentative, if any, areasonable period of timeto review any
solicitation requiring submission of a subcontracting plan
and to submit advisory findings before the solicitation is
issued.

19.705-4 Reviewing the subcontracting plan.

The contracting officer shall review the subcontracting
plan for adequacy, ensuring that the required information,
goals, and assurances are included (see 19.704).

(a) No detailed standards apply to every subcontracting
plan. Instead, the contracting officer must consider each
plan in terms of the circumstances of the particular acquisi-
tion, including—

(2) Previous involvement of small business concerns
as prime contractors or subcontractors in similar acquisi-
tions;

(2) Proven methods of involving small business con-
cerns as subcontractors in similar acquisitions; and

(3) The relative success of methods the contractor
intends to use to meet the goals and requirements of the
plan, as evidenced by records maintained by contractors.

(b) If, under a sealed bid solicitation, a bidder submits a
plan that does not cover each of the 11 required elements
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(see 19.704), the contracting officer shall advise the bidder
of the deficiency and request submission of a revised plan
by a specific date. If the bidder does not submit a plan that
incorporates the required el ements within the time allotted,
the bidder shall be ineligible for award. If the plan,
although responsive, evidences the bidder's intention not to
comply with its obligations under the clause at 52.219-8,
Utilization of Small Business Concerns, the contracting
officer may find the bidder nonresponsible.

(©) In negotiated acquisitions, the contracting officer
shall determine whether the plan is acceptable based on the
negotiation of each of the 11 elements of the plan (see
19.704). Subcontracting goals should be set at a level that
the parties reasonably expect can result from the offeror
expending good faith efforts to use small business,
HUBZone small business, small disadvantaged business,
and women-owned small business subcontractors to the
maximum practicable extent. The contracting officer shall
take particular care to ensure that the offeror has not sub-
mitted unreasonably low goals to minimize exposure to
liquidated damages and to avoid the administrative burden
of substantiating good faith efforts. Additionally, particular
attention should be paid to the identification of steps that, if
taken, would be considered a good faith effort. No goal
should be negotiated upward if it is apparent that a higher
goa will significantly increase the Government's cost or
seriously impede the attainment of acquisition objectives.
An incentive subcontracting clause (see 52.219-10,
Incentive Subcontracting Program), may be used when
additional and unique contract effort, such as providing
technical assistance, could significantly increase subcon-
tract awards to small business, HUBZone small business, or
women-owned small business concerns.

(d) In determining the acceptability of a proposed sub-
contracting plan, the contracting officer should take the
following actions:

(1) Obtain information available from the cognizant
contract administration office, as provided for in 19.706(a),
and evaluate the offeror's past performance in awarding
subcontracts for the same or similar products or services to
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns.
If information is not available on a specific type of product
or service, evaluate the offeror’s overall past performance
and consider the performance of other contractors on simi-
lar efforts.

(2) In accordance with 15 U.S.C. 637(d)(4)(F)(iii),
ensure that the goals offered are attainable in relation to—

(i) The subcontracting opportunities available to
the contractor, commensurate with the efficient and eco-
nomical performance of the contract;

(if) Thepool of eligible subcontractors availableto
fulfill the subcontracting opportunities; and
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(iii) The actual performance of such contractor in
fulfilling the subcontracting goals specified in prior plans.

(3) Ensure that the subcontracting goals are consistent
with the offeror’s cost or pricing data or information other
than cost or pricing data.

(4) Evaluate the offeror’s make-or-buy policy or pro-
gram to ensure that it does not conflict with the offeror’s
proposed subcontracting plan and is in the Government’s
interest. If the contract involves products or servicesthat are
particularly specialized or not generaly available in the
commercial market, consider the offeror’s current capacity
to perform the work and the possibility of reduced subcon-
tracting opportunities.

(5) Evaluate subcontracting potential, considering the
offeror's make-or-buy policies or programs, the nature of
the supplies or services to be subcontracted, the known
availability of small business, HUBZone small business,
small disadvantaged business, and women-owned small
business concerns in the geographical area where the work
will be performed, and the potential contractor's long-stand-
ing contractual relationship with its suppliers.

(6) Advise the offeror of available sources of infor-
mation on potential small business, HUBZone small
business, small disadvantaged business, and women-owned
small business subcontractors, as well as any specific con-
cerns known to be potential subcontractors. If the offeror’s
proposed goals are questionable, the contracting officer
shall emphasize that the information should be used to
develop redlistic and acceptable goals.

(7) Obtain advice and recommendations from the
SBA procurement center representative (if any) and the
agency small business specidlist.

19.705-5 Awardsinvolving subcontracting plans.

(8 In making an award that requires a subcontracting
plan, the contracting officer shall be responsible for the fol -
lowing:

(1) Consider the contractor’s compliance with the
subcontracting plans submitted on previous contracts as a
factor in determining contractor responsihility.

(2) Assure that a subcontracting plan was submitted
when required.

(3) Notify the SBA resident procurement center rep-
resentative of the opportunity to review the proposed
contract (including the plan and supporting documentation).
The notice shall be issued in sufficient time to provide the
representative a reasonable time to review the material and
submit advisory recommendations to the contracting officer.
Failure of the representative to respond in a reasonable
period of time shall not delay contract award.

(4) Determine any fee that may be payable if an
incentive is used in conjunction with the subcontracting
plan.

(5) Ensure that an acceptable plan isincorporated into
and made a material part of the contract.

(b) Letter contracts and similar undefinitized instru-
ments, which would otherwise meet the requirements of
19.702(a)(1) and (2), shall contain at least a preliminary
basic plan addressing the requirements of 19.704 and in
such cases require the negotiation of the final plan within 90
days after award or before definitization, whichever occurs
first.

19.705-6 Postaward responsibilities of the contracting
officer.

After a contract or contract modification containing a
subcontracting plan is awarded, the contracting officer who
approved the plan is responsible for the following:

(a) Notifying the SBAof the award by sending a copy of
the award document to the Area Director, Office of
Government Contracting, in the SBA area office where the
contract will be performed.

(b) Forwarding a copy of each commercia plan and any
associated approvals to the Area Director, Office of
Government Contracting, in the SBA area office where the
contractor's headquartersis located.

(c) Giving to the assigned SBA resident procurement
center representative (if any) a copy of—

(1) Any subcontracting plan submitted in response to
a sealed bid solicitation; and

(2) The final negotiated subcontracting plan that was
incorporated into a negotiated contract or contract modifi-
cation.

(d) Notifying the SBA resident procurement center rep-
resentative of the opportunity to review subcontracting
plans in connection with contract modifications.

(e) Forwarding a copy of each plan, or a determination
that there is no requirement for a subcontracting plan, to the
cognizant contract administration office.

(f) Initiating action to assess liquidated damages in
accordance with 19.705-7 upon a recommendation by the
administrative contracting officer or receipt of other reliable
evidence to indicate that such action is warranted.

(g) Taking action to enforce the terms of the contract
upon receipt of a notice under 19.706(f).

19.705-7 Liquidated damages.

(8 Maximum practicable utilization of small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns as subcontrac-
torsin Government contracts is a matter of national interest
with both social and economic benefits. When a contractor
fails to make a good faith effort to comply with a subcon-
tracting plan, these objectives are not achieved, and 15
U.S.C. 637(d)(4)(F) directs that liquidated damages shall be
paid by the contractor.

19-45




FAC 97-10 JANUARY 4, 1999

19.705-7

FEDERALACQUISITION REGULATION

(b) The amount of damages attributable to the contrac-
tor’sfailure to comply shall be an amount equal to the actual
dollar amount by which the contractor failed to achieve
each subcontracting goal.

(c) If, at completion of the basic contract or any option,
or in the case of acommercia plan, at the close of the fiscal
year for which the plan is applicable, a contractor has failed
to meet its subcontracting goals, the contracting officer shall
review al available information for an indication that the
contractor has not made a good faith effort to comply with
theplan. If no such indication isfound, the contracting offi-
cer shall document the file accordingly. If the contracting
officer decides in accordance with paragraph (d) of this sub-
section that the contractor failed to make a good faith effort
to comply with its subcontracting plan, the contracting offi -
cer shall give the contractor written notice specifying the
failure, advising the contractor of the possibility that the
contractor may have to pay to the Government liquidated
damages, and providing a period of 15 working days (or
longer period as necessary) within which to respond. The
notice shall give the contractor an opportunity to demon-
strate what good faith efforts have been made before the
contracting officer issues the final decision, and shall fur-
ther state that failure of the contractor to respond may be
taken as an admission that no valid explanation exists.

(d) In determining whether a contractor failed to make a
good faith effort to comply with its subcontracting plan, a
contracting officer must look to the totality of the contrac-
tor's actions, consistent with the information and assurances
provided in its plan. The fact that the contractor failed to
meet its subcontracting goals does not, in and of itself, con-
stitute a failure to make a good faith effort. For example,
notwithstanding a contractor's diligent effort to identify and
solicit offers from small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned
small business concerns, factors such as unavailability of
anticipated sources or unreasonable prices may frustrate
achievement of the contractor's goals. However, when cor+
sidered in the context of the contractor’s total effort in
accordance with its plan, the following, though not all inclu-
sive, may be considered as indicators of afailure to make a
good faith effort: a failure to attempt to identify, contact,
solicit, or consider for contract award small business,
HUBZone small business, small disadvantaged business, or
women-owned small business concerns; a failure to desig-
nate and maintain a company official to administer the
subcontracting program and monitor and enforce compli-
ance with the plan; afailure to submit Standard Form (SF)
294, Subcontracting Report for Individual Contracts, or SF
295, Summary Subcontract Report, in accordance with the
instructions on the forms or as provided in agency regula-
tions; afailure to maintain records or otherwise demonstrate
procedures adopted to comply with the plan; or the adoption
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of company policies or procedures that have as their objec-
tives the frustration of the objectives of the plan.

(e) If, after consideration of all the pertinent data, the
contracting officer finds that the contractor failed to make a
good faith effort to comply with its subcontracting plan, the
contracting officer shall issue a final decision to the con-
tractor to that effect and require the payment of liquidated
damagesin an amount stated. The contracting officer'sfinal
decision shall state that the contractor hastheright to appeal
under the clause in the contract entitled Disputes.

(f) With respect to commercial plans approved under the
clause at 52.219-9, Small Business Subcontracting Plan, the
contracting officer that approved the plan shall—

(1) Perform the functions of the contracting officer
under this subsection on behalf of al agencies with con-
tracts covered by the commercial plan;

(2) Determine whether or not the goals in the com-
mercial plan were achieved and, if they were not achieved,
review all available information for an indication that the
contractor has not made a good faith effort to comply with
the plan, and document the results of the review;

(3) If a determination is made to assess liquidated
damages, in order to calculate and assess the amount of
damages, the contracting officer shall ask the contractor to
provide—

(i) Contract numbers for the Government contracts
subject to the plan;

(ii) The total Government sales during the contrac-
tor’'sfiscal year; and

(iii) The amount of payments made under the
Government contracts subject to that plan that contributed
to the contractor’s total sales during the contractor’s fiscal
year; and

(4) When appropriate, assess liquidated damages on
the Government’ s behalf, based on the pro rata share of sub-
contracting attributable to the Government contracts. For
example: The contractor’s total actual sales were $50 mil-
lion and its actual subcontracting was $20 million. The
Government’ s total payments under contracts subject to the
plan contributing to the contractor’s total sales were $5 mil-
lion, which accounted for 10 percent of the contractor’s
total sales. Therefore, the pro rata share of subcontracting
attributable to the Government contracts would be 10 per-
cent of $20 million, or $2 million. To continue the example,
if the contractor failed to achieve its small business goal by
1 percent, the liquidated damages would be calculated as 1
percent of $2 million, or $20,000. The contracting officer
shall make similar calculations for each category of small
business where the contractor failed to achieve its goal and
the sum of the dollars for al of the categories equals the
amount of the liquidated damages to be assessed. A copy of
the contracting officer’s final decision assessing liquidated
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damages shall be provided to other contracting officers with
contracts subject to the commercial plan.

(g) Liquidated damages shall be in addition to any other
remedies that Government may have.

(h) Every contracting officer with a contract that is sub-
ject to acommercia plan shal include in the contract file a
copy of the approved plan and a copy of the final decision
assessing liquidating damages, if applicable.

19.706 Responsibilities of the cognizant administrative
contracting officer.

The administrative contracting officer is responsible for
assisting in evaluating subcontracting plans, and for moni-
toring, evaluating, and documenting contractor performance
under the clause prescribed in 19.708(b) and any subcon-
tracting plan included in the contract. The contract
administration office shall provide the necessary informa
tion and advice to support the contracting officer, as
appropriate, by furnishing—

(a) Documentation on the contractor’s performance and
compliance with subcontracting plans under previous con-
tracts;

(b) Information on the extent to which the contractor is
meeting the plan’s goals for subcontracting with eligible
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns,

(c) Information on whether the contractor’s efforts to
ensure the participation of small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns are in accordance with its subcon-
tracting plan;

(d) Information on whether the contractor is requiring its
subcontractors to adopt similar subcontracting plans;

(e) Immediate noticeif, during performance, the contrac-
tor is failing to meet its commitments under the clause
prescribed in 19.708(b) or the subcontracting plan;

(f) Immediate notice and rationale if, during perfor-
mance, the contractor isfailing to comply in good faith with
the subcontracting plan; and

(g) Immediate notice that performance under a contract
is complete, that the goals were or were not met, and, if not
met, whether thereis any indication of alack of agood faith
effort to comply with the subcontracting plan.

19.707 The Small Business Administration’s role in
carrying out the program.
(a) Under the program, the SBA may—

(1) Assist both Government agencies and contractors
in carrying out their responsibilities with regard to subcon-
tracting plans;

(2) Review (within 5 working days) any solicitation
that meets the dollar threshold in 19.702(a)(1) or (2) before
the solicitation is issued;

(3) Review (within 5 working days) before execution
any negotiated contractual document requiring a subcon-
tracting plan, including the plan itself, and submit
recommendations to the contracting officer, which shall be
advisory in nature; and

(4) Evaluate compliance with subcontracting plans,
either on a contract-by-contract basis, or, in the case of con
tractors having multiple contracts, on an aggregéte basis.

(b) The SBA is not authorized to—

(1) Prescribe the extent to which any contractor or
subcontractor shall subcontract,

(2) Specify concerns to which subcontracts will be
awarded, or

(3) Exercise any authority regarding the administra-
tion of individua prime contracts or subcontracts.

19.708 Contract clauses.

(8 The contracting officer shall insert the clause at
52.219-8, Utilization of Small Business Concerns, in solic- |
itations and contracts when the contract amount is expected
to be over the simplified acquisition threshold unless—

(1) A personal services contract is contemplated (see
37.104); or

(2) The contract, together with al its subcontracts, is
to be performed entirely outside of any State, territory, or
possession of the United States, the District of Columbia,
and the Commonwealth of Puerto Rico.

(b)(2) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.219-9, Small Business
Subcontracting Plan, in solicitations and contracts that offer
subcontracting possibilities, are expected to exceed
$500,000 ($1,000,000 for construction of any public facil-
ity), and are required to include the clause at 52.219-8,
Utilization of Small Business Concerns, unless the acquisi-
tion is set aside or is to be accomplished under the 8(a)
program. When contracting by sealed bidding rather than by
negotiation, the contracting officer shall use the clause with
its Alternate |. When contracting by negotiation, and sub-
contracting plans are required with initial proposals as
provided for in 19.705-2(d), the contracting officer shall use
the clause with its Alternate I1.

(2) The contracting officer shall insert the clause at
52.219-16, Liquidated Damages—Subcontracting Plan, in
all solicitations and contracts containing the clause at
52.219-9, Small Business Subcontracting Plan, or the clause
with its Alternate | or 1.

(c)(1) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts a clause
substantially the same as the clause at 52.219-10, Incentive
Subcontracting Program, when a subcontracting plan is
required (see 19.702), and inclusion of amonetary incentive
is, in the judgment of the contracting officer, necessary to
increase subcontracting opportunities for small business,
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| HUBZone small business, and women-owned small busi-
ness concerns, and is commensurate with the efficient and
economical performance of the contract; unless the condi-
tions in paragraph (c)(3) of this section are applicable. The
contracting officer may vary the terms of the clause as spec-
ified in paragraph (c)(2) of this section.

(2) Various approaches may be used in the develop-
ment of small business, HUBZone small business, and
women-owned small business concerns’ subcontracting
incentives. They can take many forms, from a fully quanti-
fied schedule of payments based on actual subcontract
achievement to an award-fee approach employing subjec-
tive evaluation criteria (see paragraph (¢)(3) of this section).
The incentive should not reward the contractor for results
other than those that are attributable to the contractor's
efforts under the incentive subcontracting program.

(3) Asspecified in paragraph (c)(2) of this section, the
contracting officer may include small business, HUBZone
small business, and women-owned small business subcon-
tracting as one of the factorsto be considered in determining
the award fee in a cost-plus-award-fee contract; in such
cases, however, the contracting officer shall not use the
clause at 52.219-10, Incentive Subcontracting Program.

Subpart 19.8—Contracting with the Small
Business Administration (The 8(a) Program)

19.800 General.

() Section 8(a) of the Small Business Act (15 U.S.C.
637(a)) established a program that authorizes the Small
Business Administration (SBA) to enter into all types of
contracts with other agencies and let subcontracts for per-
forming those contracts to firms eligible for program
participation. The SBA's subcontractors are referred to as
“8(a) contractors.”

(b) Contracts may be awarded to the SBA for perfor-
mance by eligible 8(a) firms on either a sole source or
competitive basis.

(c) When, acting under the authority of the program, the
SBA certifies to an agency that the SBA is competent and
responsible to perform a specific contract, the contracting
officer is authorized, in the contracting officer's discretion,
to award the contract to the SBA based upon mutually
agreeable terms and conditions.

(d) Before deciding to set aside an acquisition in accor-
dance with Subpart 19.5 or 19.13, the contracting officer
should review the acquisition for offering under the 8(a)
Program. In making this decision, contracting officers in
participating agencies (see 19.1302) are advised that SBA
will givefirst priority to HUBZone 8(a) concerns.

19.801 [Reserved]
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19.802 Selecting concernsfor the 8(a) Program.

Selecting concerns for the 8(a) Program is the responsi-
bility of the SBA and is based on the criteria established in
13 CFR 124.101-113.

19.803 Selecting acquisitionsfor the 8(a) Program.

Through their cooperative efforts, the SBA and an
agency match the agency's requirements with the capabili-
ties of 8(a) concerns to establish a basis for the agency to
contract with the SBA under the program. Selection is ini-
tiated in one of three ways—

(a) The SBA advises an agency contracting activity
through a search letter of an 8(a) firm's capabilities and
asks the agency to identify acquisitions to support the
firm's business plans. In these instances, the SBA will
provide at least the following information in order to
enabl e the agency to match an acquisition to the firm's
capabilities:

(1) Identification of the concern and its owners.

(2) Background information on the concern, includ-
ing any and al information pertaining to the concern's
technical ability and capacity to perform.

(3) Thefirm's present production capacity and related
facilities.

(4) The extent to which contracting assistance is
needed in the present and the future, described in terms that
will enable the agency to relate the concern's plans to pre-
sent and future agency requirements.

(5) If construction is involved, the request shall also
include the following:

(i) The concern's capabilitiesin and qualifications
for accomplishing various categories of maintenance,
repair, ateration, and construction work in specific cate-
gories such as mechanical, electrical, heating and air
conditioning, demolitio