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FAC 97-05 | TEM SUMVARY

Federal Acquisition CGrcular (FAC) 97-05 anends the Federal
Acqui sition Regul ation (FAR) as specified bel ow

Item | —Subcontract Consent (FAR Case 95-011)

This final rule anends FAR Parts 4, 22, 35, 36, 44, and 52
to reduce requirenents for consent to subcontract. The rule
el i mnates consent requirenents for contractors that have an
approved purchasing system except when specific contracts
requiring consent are identified by the contracting officer;
el imnates consent requirenments for fixed-price incentive
contracts and fixed-price redeterm nable contracts; and increases,
to the sinplified acquisition threshold, the dollar |evel at which
consent requirenents are included in time-and-nmaterials, |abor-
hour, and letter contracts.

Repl acenent pages: 4-7 and 4-8; 22-25 and 22-26; 35-3 and 35-4;
36-13 and 36-14; 44-1 thru 44-4; 52-263 thru 52-268; and Natrix 43
thru 46.

Item Il —Availability of Specifications (FAR Case 97-034)

This final rule anends FAR Parts 9 and 11 and the provisions
at 52.211-1, 52.211-2, and 52.212-1 to update addresses and ot her
information regarding the availability of specifications,
standards, and item descriptions that may be cited in CGovernnent
solicitations and contracts. 1In addition, the rule clarifies the
pricing policy regarding specifications, standards, and conmerci al
itemdescriptions issued by GSA

Repl acenent pages: 9-7 and 9-8; 11-1 thru 11-4; 52-1 and 52-2;
52-29 and 52-30; 52-35 thru 52-40; and Matrix 5 and 6.

ltem |1l —Liquidated Damages (FAR Cases 89-042 and 97-300)

This final rule amends FAR Parts 11, 19, 52, and 53 to
clarify policy on |iquidated damages and conmerci al subcontracting
pl ans pertaining to requirenents for subcontracting with snall
smal | di sadvant aged, and wonen-owned snmal | busi ness concerns.

The rul e inplenents Section 304 of the Business Qpportunity

Devel opnment Reform Act of 1988 (Pub. L. 100-656) and OFPP Policy
Letter 95-1, Subcontracting Plans for Conpani es Supplying
Commercial Itenms. The interimrule published in FAC 84-50, FAR
case 89-042, 54 FR 30708, July 21, 1989, has been nerged with this
final rule.

Repl acenent pages: 11-5 thru 11-9; 19-37 thru 19-42; 52-97 thru
52-104; 53-7 and 53-8; and 53-83 thru 53-86.




ltem IV—Limts on Fee for Cost-Plus-Incentive-Fee and
Cost - Pl us- Awar d- Fee Contracts (FAR Case 97-042)

This final rule anends FAR Part 16 to clarify fee limtations
pertaining to cost-reinbursenent contracts. The FAR Part 15
rewite in FAC 97-02 elimnated non-statutory fee imtations for
cost-plus-incentive-fee and cost-plus-award-fee contracts. This
final rule nmakes conform ng changes to FAR Part 16.

Repl acenent pages: 16-7 and 16-8; and 16-11 and 16-12.

ltem V—Rehabilitation Act, Wrkers Wth Disabilities (FAR
Case 96-610)

This interimrul e amends FAR Subpart 22.14 and the cl auses at
52.212-5 and 52.222-36 to inplenent revised Departnment of Labor
regul ations regarding affirmative action to enploy and advance in
enpl oynment qualified individuals with disabilities. The dollar
threshold for use of the clause at 52.222-36 has been increased
from$2,500 to $10, 000.

Repl acenent pages: Structure iii and iv; 22-1 and 22-2; 22-45 and
22-46; 52-3 and 52-4; 52-41 thru 52-44; 52-119 and 52-120; and
Matri x 23 and 24.

Item VI—Trade Agreenents Thresholds (FAR Case 97-044)

This final rule anends FAR Part 25 to inplenent revised
threshol ds for application of the Trade Agreenents Act and the
North American Free Trade Agreenent, as published by the Ofice of
the United States Trade Representative in the Federal Register on
January 14, 1998 (63 FR 2295).

Repl acenent pages: 25-3 thru 25-17.

l[tem VIl —Restrictions on Purchases from Sudan
(FAR Case 97-301)

This final rule anends FAR 25. 701 and the clause at 52.225-11
to add Sudan to the list of countries whose products are banned
frominportation into the United States. This rule inplenents
Executive Order 13067, dated Novenber 3, 1997.

Repl acenent pages: 25-15 and 25-16; 52-43 and 52-44; and 52-141
and 52-142.

ltem VIII—Software Copyrights (FAR Case 97-614)

This final rule anmends FAR 27.405 to add contracts for
certain conputer software prograns to the list of exanples of



contracts for special works to which the Governnment nmay obtain
copyri ghts.

Repl acenent pages: 27-23 and 27-24.

ltem | X—Travel Reinbursenent (FAR Case 97-007)

The interimrule published as Item | X of FAC 97-03 is
converted to a final rule without change. The rule anmends FAR
31.205-46 to increase from$25.00 to $75.00 the threshold at which
contractor personnel nust provide a receipt to support travel
expendi t ur es.

Repl acenent pages: None

|tem X—No- Cost Value Engineering Change Proposals
(FAR Case 96-011)

This interimrule revises FAR 48.104-3 to clarify that
no- cost val ue engi neering change proposals (VECPs) nay be used
when, in the contracting officer’s judgnent, reliance on other
VECP approaches |ikely would not be nore cost-effective, and the
no-cost settlenment woul d provi de adequate consideration to the
Gover nnent .

Repl acenent pages: 48-5 and 48-6.

l[tem XI—Technical Anmendnents

Anendrent s are being made at FAR 5.201(b)(2), 8.404(a),
31.002, 45.607-2(b), 53.101, and the FAR Matrix to update
references and nmake editorial changes. The anendnents are as
fol | ows:

PART 5—PUBLI Cl ZI NG CONTRACT ACTI ONS
5.201 [ Amended]

1. Section 5.201 is anended in paragraph (b)(2) by revising
“(see 5.205(d))” to read “(see 5.205(e))".

Repl acenent pages: 5-1 and 5-2.

PART 8—REQUI RED SOURCES OF SUPPLIES AND SERVI CES
8.404 [ Amended]

2. Section 8.404 is anended in the first sentence of
paragraph (a) by revising “13.202(c)(3)” to read “13.303-2(c)(3)".

Repl acenent pages: 8-3 and 8-4.




PART 31—CONTRACT COST PRI NCI PLES AND PROCEDURES

31. 002 [ Amended]

3. Section 31.002 is anmended in the introductory paragraph
by revising “Qiidance for New Contractors” to read “Information
for Contractors”.

Repl acenent pages: 31-5 and 31-6.

PART 45—GOVERNMENT PROPERTY
45. 607-2 [ Amended]

4. Section 45.607-2 is amended in the third sentence of
par agraph (b) by revising “DLA:SIP” to read “DLSC LC'.

Repl acenent pages: 45-27 and 45-28.

PART 52—SOLI CI TATI ON PROVI SI ONS AND CONTRACT CLAUSES

52. 301 [ Amended]

5. Section 52.301 is anended at entry 52.211-12 in the
col um headed “FP R&D’' by renoving the word “Yes”; at entry
52.223-14 in the colum headed “LMV’ by renoving the letter “H;
at entries 52.237-8 and 52.237-10 in the colum headed “UCF’ by
renoving “I” and inserting “L"; at entry 52.244-6 in the columm
headed “Cl” by renmoving the letter “N'.

Repl acenent pages: Matrix 5 and 6; Matrix 25 and 26; Matrix 41 and
42: and Matri x 45 and 46.

PART 53—FORMS

6. Section 53.101 is anmended by revising the | ast sentence
to read as follows:

53.101 [ Amended]

* * * The specific | ocation of each requirenent is
identified in Subpart 53. 2.

Repl acenent pages: 53-3 and 53-4.

Item Xl I —Availability of FAR via Internet

The FAR along with Federal Acquisition Grculars and ot her
informational itens, is available on the Internet at
http://ww. arnet. gov/far.



New Di stribution Option for Changes to the
Federal Acquisition Regul ation

El ectronic FACs. Federal Acquisition G rculars (FACs) updating
t he Federal Acquisition Regulation (FAR) are now avail abl e from
GSA's FAR web-site. This new feature allows FAR users to access
and print FACs fromthe Internet. Access to an up-to-date | oose-
| eaf version of FAR changes will be imediate using this

el ectronic nethod. Those who want to obtain a FAC el ectronically
can access it fromthe FAR honepage at http://ww. arnet. gov/far

After clicking on the nmenu item "Loosel eaf” under the headi ng
"Federal Acquisition Grculars,” follow the printing and copyi ng
instructions on the screen. Directions for filing new FAR pages
are included in the introductory pages of the FAC, as usual.

Subscribe to FAR News. In addition to providing new FACs on
the FAR web-site, the FAR Secretariat will notify users whenever a
new FAC is posted. To take advantage of this service, individua
users of the FAR nust register their e-mail addresses by
subscribing to FAR News. To subscribe to FAR News:

(1) Open the FAR honepage on the Internet at
http://ww. ar net. gov/far

(2) dick on the nmenu item "Subscribe to FAR News" | ocated
under the heading "Qher Informtion”

(3) Follow the directions on the screen for submtting your
e-mai | address.

Subscribers to FAR News will also be notified of other
acquisition-related informati on such as public neetings and
pr oposed rul es.

If you need further information or assistance, contact the FAR
Secretariat at (202) 501-4755.
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PART 4—ADMINISTRATIVE MATTERS

4.703

tract. The contracting officer shall ask the offeror to provide
its DUNS number by using the provision prescribed at
4.603(a). If the successful offeror does not provide its num-
ber, the contracting officer shall contact the offeror and
obtain the DUNS number.

4.603 Solicitation provisions.

(a)(1) The contracting officer shall insert the provision at
52.204-6, Data Universal Numbering System (DUNS)
Number, in solicitations that are expected to result in a
requirement for the generation of an SF 279, Federa
Procurement Data System (FPDS)—Individual Contract
Action Report (see 4.602(c)), or asimilar agency form.

(2) For offerors located outside the United States, the
contracting officer may modify paragraph (c) of the provi-
sion at 52.204-6 to provide the correct phone numbers for
the Dun & Bradstreet offices in the areas from which offer-
ors are anticipated to respond.

(b) The contracting officer shall insert the provision at
52.204-5, Women-Owned Business, in al solicitations that
are not set aside for small business concerns and that exceed
the simplified acquisition threshold, when the contract is to
be performed inside the United States, its territories or pos-
sessions, Puerto Rico, the Trust Territory of the Pacific
Islands, or the District of Columbia

Subpart 4.7—Contractor Records Retention

4.700 Scope of subpart.

This subpart provides policies and procedures for reten-
tion of records by contractors to meet the records review
requirements of the Government. In this subpart, the terms
“contracts” and “contractors” include “subcontracts’ and
“subcontractors.”

4.701 Purpose.

The purpose of this subpart is to generaly describe
records retention requirements and to allow reductions in
the retention period for specific classes of records under
prescribed circumstances.

4,702 Applicability.

(a) This subpart appliesto records generated under con-
tracts that contain one of the following clauses:

(1) Audit and Records—Sealed Bidding (52.214-26).
(2) Audit and Records—Negotiation (52.215-2).

(b) This subpart is not mandatory on Department of
Energy contracts for which the Comptroller General alows
alternative records retention periods. Apart from this excep-
tion, this subpart applies to record retention periods under
contracts that are subject to Chapter 137, Title 10, U.S.C.,
and the Federal Property and Administrative ServicesAct of
1949, as amended, 40 U.S.C. 471, et seq.

4,703 Palicy.

(a) Except as stated in 4.703(b), contractors shall make
available records, which includes books, documents,
accounting procedures and practices, and other data, regard-
less of type and regardless of whether such items are in
written form, in the form of computer data, or in any other
form, and other supporting evidence to satisfy contract
negotiation, administration, and audit requirements of the
contracting agencies and the Comptroller General for—

(1) 3yearsafter final payment or, for certain records;

(2) The period specified in 4.705 through 4.705-3,
whichever of these periods expires first.

(b) Contractors shall make available the foregoing
records and supporting evidence for alonger period of time
than isrequired in 4.703(a) if—

(1) A retention period longer than that cited in
4.703(a) is specified in any contract clause; or

(2) The contractor, for its own purposes, retains the
foregoing records and supporting evidence for a longer
period. Under this circumstance, the retention period shall
be the period of the contractor’s retention or 3 years after
final payment, whichever period expires first.

(3) The contractor does not meet the original due date
for submission of final indirect cost rate proposals specified
in subparagraph (d)(2) of the clause at 52.216-7, Allowable
Cost and Payment, and subparagraph (c)(2) of the clause at
52.216-13, Allowable Cost and Payment—Facilities. Under
these circumstances, the retention periods in 4.705 shall be
automatically extended one day for each day the proposal is
not submitted after the original due date.

(c) Nothing in this section shall be construed to preclude
a contractor from duplicating or storing original records in
electronic form unless they contain significant information
not shown on the record copy. Original records need not be
maintained or produced in an audit if the contractor or sub-
contractor provides photographic or electronic images of
the original records and meets the following requirements:

(1) The contractor or subcontractor has established
procedures to ensure that the imaging process preserves
accurate images of the original records, including signatures
and other written or graphic images, and that the imaging
processis reliable and secure so as to maintain the integrity
of the records.

(2) The contractor or subcontractor maintains an
effective indexing system to permit timely and convenient
access to the imaged records.

(3) The contractor or subcontractor retains the origi-
nal records for a minimum of one year after imaging to
permit periodic validation of the imaging systems.

(d) If the information described in paragraph (@) of this
section is maintained on a computer, contractors shall retain
the computer data on areliable medium for the time periods
prescribed. Contractors may transfer computer data in

(FAC 97-05) 4-7
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machine readable form from one reliable computer medium
to another. Contractors computer data retention and transfer
procedures shall maintain the integrity, reliability, and secu-
rity of the origina computer data. Contractors shall also
retain an audit trail describing the data transfer. For the
record retention time periods prescribed, contractors shall
not destroy, discard, delete, or write over such computer
data

4,704 Calculation of retention periods.

(8) The retention periods in 4.705 are calculated from
the end of the contractor’s fiscal year in which an entry is
made charging or allocating a cost to a Government con-
tract or subcontract. If a specific record contains a series of
entries, the retention period is calculated from the end of the
contractor’sfiscal year in which the final entry ismade. The
contractor should cut off the records in annual blocks and
retain them for block disposal under the prescribed retention
periods.

(b) When records generated during a prior contract are
relied upon by a contractor for cost or pricing data in nego-
tiating a succeeding contract, the prescribed periods shall
run from the date of the succeeding contract.

(c) If two or more of the record categories described in
4.705 are interfiled and screening for disposal is not practi-
cal, the contractor shall retain the entire record series for the
longest period prescribed for any category of records.

4.705 Specific retention periods.

The contractor shall retain the records identified in
4.705-1 through 4.705-3 for the periods designated,
provided retention is required under 4.702. Records are
identified in this subpart in terms of their purpose or use and
not by specific name or form number. Although the descrip-
tive identifications may not conform to normal contractor
usage or filing practices, these identifications apply to all
contractor records that come within the description.

4.705-1 Financial and cost accounting records.

(a8 Accounts receivable invoices, adjustments to the
accounts, invoice registers, carrier freight bills, shipping
orders, and other documents which detail the material or
services hilled on the related invoices: Retain 4 years.

(b) Material, work order, or service order files, consist-
ing of purchase requisitions or purchase orders for material
or services, or orders for transfer of material or supplies:
Retain 4 years.

(c) Cash advance recapitulations, prepared as posting
entries to accounts receivable ledgers for amounts of
expense vouchers prepared for employees travel and
related expenses: Retain 4 years.

4-8

(d) Paid, canceled, and voided checks, other than those
issued for the payment of salary and wages: Retain 4 years.

(e) Accounts payable records to support disbursements
of funds for materials, equipment, supplies, and services,
containing originals or copies of the following and related
documents: remittance advices and statements, vendors
invoices, invoice audits and distribution slips, receiving and
inspection reports or comparable certifications of receipt
and inspection of material or services, and debit and credit
memoranda: Retain 4 years.

(f) Labor cost distribution cards or equivalent docu-
ments: Retain 2 years.

(g) Petty cash records showing description of expendi-
tures, to whom paid, name of person authorizing payment,
and date, including copies of vouchers and other supporting
documents: Retain 2 years.

4.705-2 Pay administration records.

(a) Payroll sheets, registers, or their equivalent, of
salaries and wages paid to individual employees for each
payroll period; change dips; and tax withholding state-
ments: Retain 4 years.

(b) Clock cards or other time and attendance cards:
Retain 2 years.

(c) Paid checks, receipts for wages paid in cash, or other
evidence of payments for services rendered by employees:
Retain 2 years.

4.705-3 Acquisition and supply records.

(a) Storerequisitions for materials, supplies, equipment,
and services: Retain 2 years.

(b) Work orders for maintenance and other services:
Retain 4 years.

(c) Equipment records, consisting of equipment usage
and status reports and equipment repair orders. Retain 4
years.

(d) Expendable property records, reflecting accountabil-
ity for the receipt and use of material in the performance of
acontract: Retain 4 years.

(e) Receiving and inspection report records, consisting
of reports reflecting receipt and inspection of supplies,
equipment, and materials: Retain 4 years.

(f) Purchase order files for supplies, equipment, mater-
ial, or services used in the performance of a contract;
supporting documentation and backup files including, but
not limited to, invoices, and memoranda; e.g., memoranda
of negotiations showing the principal elements of subcon-
tract price negotiations (see 52.244-2): Retain 4 years.

(g) Production records of quality control, reliability, and
inspection: Retain 4 years.



PART 5—PUBLICIZING CONTRACT ACTIONS

5.000 Scope of part.
5.001 Definition.
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5.501 Definitions.
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5.503 Procedures.
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5.000 Scope of part.
This part prescribes policies and procedures for publiciz-
ing contract opportunities and award information.

5.001 Definition.

“Contracting action,” as used in this part, means an
action resulting in a contract, as defined in Subpart 2.1,
including contract modifications for additional supplies or
services, but not including contract modifications that are
within the scope and under the terms of the contract, such as
contract modifications issued pursuant to the Changes
clause, or funding and other administrative changes.

5.002 Palicy.

Contracting officers shall publicize contract actions in
order to—

(a) Increase competition;

(b) Broaden industry participation in meeting
Government requirements; and

(c) Assist small business concerns, small disadvantaged
business concerns, and women-owned small business con-
cerns in obtaining contracts and subcontracts.

Subpart 5.1—Dissemination of Information

5.101 Methods of disseminating information.

The Commerce Business Daily (CBD) is the public noti-
fication media by which U.S. Government agenciesidentify
proposed contract actions and contract awards. The CBD is
published in five or six daily editions weekly, as necessary.

(@) As required by the Small Business Act (15 U.S.C.
637(e)) and the Office of Federal Procurement Policy Act
(41 U.S.C. 416), contracting officers shall disseminate
information on proposed contract actions as follows—

(1) For proposed contract actions expected to exceed
$25,000, by synopsizing in the Commerce Business Daily
(CBD) (see5.201); and

(2) For proposed contract actions expected to exceed
$10,000, but not expected to exceed $25,000, by displaying
in a public place, including on an electronic bulletin board,
or any other appropriate el ectronic meanslocated at the con-
tracting office issuing the solicitation, an unclassified notice
of the solicitation or a copy of the solicitation satisfying the
requirements of 5.207(c) and (f). The notice shall include a
statement that all responsible sources may submit a quota-
tion which, if timely received, shall be considered by the
agency. Such information shall be posted not later than the
date the solicitation isissued, and shall remain posted for at
least 10 days or until after quotations have been opened,
whichever is later.

(i) If solicitations are posted in lieu of anotice, var-
ious methods of satisfying the requirements of 5.207(c) and
(f) may be employed. For example, the requirements for
5.207(c) and (f) may be met by stamping the solicitation, by
a cover sheet to the solicitation, or by placing a genera
statement in the display room.

(if) The contracting officer need not comply with
the display requirements of this section when the exemp-
tions at 5.202(a)(1), (a)(4) through (a)(9), or (a)(11) apply,
or when oral or FACNET solicitations are used.

(iii) Contracting officers shall post solicitations
expected to exceed $25,000 if required by agency regula
tions.
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(iv) Electronic posting of requirements in a place
accessible by the general public at the Government installa-
tion may be used to satisfy the public display requirement.
Contracting offices utilizing electronic systems for public
posting shall periodically publicize the methods for access-
ing such information.

(b) In addition, one or more of the following methods
may be used:

(1) Preparing periodic handouts listing proposed con-
tracts, and displaying them asin 5.101(a)(2).

(2) Assisting local trade associations in disseminating
information to their members.

(3) Making brief announcements of proposed con-
tracts to newspapers, trade journals, magazines, or other
mass communication media for publication without cost to
the Government.

(4) Placing paid advertisements in newspapers or
other communications media, subject to the following limi-
tations:

(i) Contracting officers shall place paid advertise-
ments of proposed contracts only when it is anticipated that
effective competition cannot be obtained otherwise (see
5.205(d)).

(i) Contracting officers shall not place advertise-
ments of proposed contracts in a newspaper published and
printed in the District of Columbia unless the supplies or
services will be furnished, or the labor performed, in the
District of Columbia or adjoining counties in Maryland or
Virginia (44 U.S.C. 3701).

(iii) Advertisements published in newspapers must
be under proper written authority in accordance with 44
U.S.C. 3702 (see 5.502(a)).

5.102 Availability of solicitations.
(a) The contracting officer shall—

(1) Maintain a reasonable number of copies of solici-
tations publicized in the CBD, including specifications and
other pertinent information (upon request, potential sources
not initially solicited shall be mailed or provided copies of
solicitations, if available);

(2) Provide copies of a limited solicitation to firms
requesting copies that were not initially solicited, but only
after advising the requester of the determination to limit the
solicitation to a specified firm or firms as authorized under
Part 6;

(3) Provide copies on a “first-come-first-served”
basis, for pickup at the contracting office, to publishers,
trade associations, information services, and other members
of the public having a legitimate interest (for construction,
see 36.211); and

(4) In addition to the methods of disseminating pro-
posed contract information in 5.101(a) and (b), provide,
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upon request to small business concerns, as required by 15
U.S.C. 637(b)—

(i) A copy of the solicitation and specifications. In
the case of solicitations disseminated by electronic data
interchange, solicitations may be furnished directly to the
electronic address of the small business concern;

(iil) The name and telephone number of an
employee of the contracting office to answer questions on
the solicitation; and

(iii) Adequate citations to each applicable major
Federal law or agency rule with which small business con-
cerns must comply in performing the contract.

(5) Retain a copy of the solicitation and other docu-
ments for review by and duplication for those requesting
copies after the initial number of copies is exhausted.

(6) Agencies may require payment of a fee, not
exceeding the actual cost of duplication, for a copy of the
solicitation documents.

(7) If electronic commerce is employed in the solici-
tation process, availability of the RFP may be limited to the
electronic medium.

(b) This section 5.102 applies to classified contracts to
the extent consistent with agency security requirements (see
5.202(a)(2)).

Subpart 5.2—Synopses of Proposed Contract
Actions

5201 General.

(8) As required by the Small Business Act (15 U.S.C.
637(e)) and the Office of Federal Procurement Policy Act
(41 U.S.C. 416), agencies shall furnish for publication in the
Commerce Business Daily (CBD) notices of proposed con-
tract actions as specified in paragraph (b) of this section.

(b) For acquisitions of supplies and services other than
those covered by the exceptionsin 5.202, and special situa-
tionsin 5.205, the contracting officer shall transmit a notice
to the CBD (synopsis) (see 5.207) for each proposed—

(1) Contract actions meeting the thresholds in
5.101(a)(1);

(2) Effort to locate private commercial sources for
cost comparison purposes under OMB Circular A-76 (see
5.205(e));

(3) Madification to an existing contract for additional
supplies or servicesthat meetsthe thresholdsin 5.101(a)(1);
or

(4) Contract action in any amount when advantageous
to the Government.

() The primary purposes of the CBD notice are to
improve small business access to acquisition information
and enhance competition by identifying contracting and
subcontracting opportunities.

(d) Subscriptions to the CBD must be placed with the—
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Indefinite delivery contracts (including requirements con-
tracts) are established with commercial firms to provide
supplies and services at stated prices for given periods of
time. Similar systems of schedule-type contracting are used
for military items managed by the Department of Defense.
These systems are not included in the Federal Supply
Schedule program covered by this subpart.

(b) The GSA schedule contracting office issues publica
tions, entitled Federal Supply Schedules, containing the
information necessary for placing delivery orders with
schedule contractors. Ordering officesissue delivery orders
directly to the schedule contractors for the required supplies
and services. Ordering offices may request copies of sched-
ules by completing GSA Form 457, FSS Publications
Mailing List Application, and mailing it to the—

GSA Centralized Mailing List Service (7CAFL)
P.O. Box 6477
Fort Worth, TX 76115.

Copies of GSA Form 457 aso may be obtained from this
address.

(c) GSA offers an on-line shopping service called “GSA
Advantage!” that enables ordering offices to search product
specific information (i.e., national stock number, part num-
ber, common name), review delivery options, place orders
directly with contractors (or ask GSA to place orders on the
agency’s behalf), and pay contractors for orders using the
Governmentwide commercia purchase card (or pay GSA).
Ordering offices may access the “GSA Advantage!” shop-
ping service by connecting to the Internet and using a web
browser to connect to the Acquisition Reform Network
(http://lwww.arnet.gov) or the GSA, Federal Supply Service
(FSS) Home Page (http://www.fss.gsa.gov). For more
information or assistance, contact GSA at Internet e-mail
address: gsa.advantage@gsa.gov.

8.402 Applicability.

Procedures in this subpart apply to Federal Supply
Schedule contracts. Occasionally, special ordering proce-
dures may be established. In such cases the procedures will
be outlined in the “Federal Supply Schedules.”

8.403 [Reserved]

8.404 Using schedules.

(a) General. When agency requirements are to be satis-
fied through the use of Federal Supply Schedules as set
forth in this subpart, the simplified acquisition procedures
of Part 13 and the small business set-aside provisions of
Subpart 19.5 do not apply except for the provision at
| 13.303-2(c)(3). Orders placed pursuant to aMultiple Award
Schedule (MAS), using the procedures in this subpart, are
considered to be issued pursuant to full and open competi-

tion (see 6.102(d)(3)). Therefore, when placing orders
under Federal Supply Schedules, ordering offices need not
seek further competition, synopsize the requirement, make
a separate determination of fair and reasonable pricing, or
consider small business set-asides in accordance with
Subpart 19.5. GSA has aready determined the prices of
items under schedule contracts to be fair and reasonable.
By placing an order against a schedule using the procedures
in this section, the ordering office has concluded that the
order represents the best value and results in the lowest
overall cost aternative (considering price, special features,
administrative costs, etc.) to meet the Government’s needs.
(b) Ordering procedures for optional use schedules—(1)
Orders at or below the micro-purchase threshold. Ordering
offices can place orders at or below the micro-purchase
threshold with any Federal Supply Schedule contractor.

(2) Orders exceeding the micro-purchase threshold
but not exceeding the maximum order threshold. Orders
should be placed with the schedule contractor that can pro-
vide the supply or service that represents the best value.
Before placing an order, ordering offices should consider
reasonably available information about the supply or ser-
vice offered under MAS contracts by using the “GSA
Advantage!” on-line shopping service, or by reviewing the
catalogg/pricelists of at least three schedule contractors and
select the delivery and other options available under the
schedule that meet the agency’s needs. In selecting the sup-
ply or service representing the best value, the ordering
office may consider—

(i) Special features of the supply or service that are
required in effective program performance and that are not
provided by a comparable supply or service;

(ii) Trade-in considerations;

(iii) Probable life of the item selected as compared
with that of a comparable item;

(iv) Warranty considerations;

(v) Maintenance availahility;

(vi) Past performance; and

(vii) Environmental and energy efficiency consid-
erations.

(3) Orders exceeding the maximum order threshold.
Each schedule contract has an established maximum order
threshold. This threshold represents the point where it is
advantageous for the ordering office to seek a price reduc-
tion. In addition to following the procedures in paragraph
(b)(2) of this section and before placing an order that
exceeds the maximum order threshold, ordering offices
shall—

(i) Review additional schedule contractors' cata-
logs/pricelists or use the “GSA Advantage!” on-line
shopping service;

(i) Based upon the initial evaluation, generally
seek price reductions from the schedule contractor(s)
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appearing to provide the best value (considering price and
other factors); and

(iii) After price reductions have been sought, place
the order with the schedule contractor that provides the best
value and results in the lowest overall cost alternative (see
8.404(a)). If further price reductions are not offered, an
order may dtill be placed, if the ordering office determines
that it is appropriate.

(4) Blanket purchase agreements (BPAS). The estab-
lishment of Federal Supply Schedule BPAsis permitted (see
13.303-2(c)(3)) when following the ordering procedures in
thissubpart. All schedule contracts contain BPA provisions.
Ordering offices may use BPAS to establish accounts with
contractors to fill recurring requirements. BPAs should
address the frequency of ordering and invoicing, discounts,
and delivery locations and times.

(5) Pricereductions. In addition to the circumstances
outlined in paragraph (b)(3) of this section, there may be
instances when ordering offices will find it advantageous to
reguest a price reduction. For example, when the ordering
office finds a schedule supply or service elsewhere at a
lower price or when a BPA is being established to fill recur-
ring reguirements, requesting a price reduction could be
advantageous. The potential volume of orders under these
agreements, regardless of the size of the individual order,
may offer the ordering office the opportunity to secure
greater discounts. Schedule contractors are not reguired to
pass on to al schedule users a price reduction extended only
to an individual agency for a specific order.

(6) Small business. For orders exceeding the micro-
purchase threshold, ordering offices should give preference
to the items of small business concerns when two or more
items at the same delivered price will satisfy the require-
ment.

(7) Documentation. Orders should be documented, at
aminimum, by identifying the contractor the item was pur-
chased from, the item purchased, and the amount paid. If an
agency reguirement in excess of the micro-purchase thresh-
old is defined so as to require a particular brand name,
product, or a feature of a product peculiar to one manufac-
turer, thereby precluding consideration of a product
manufactured by another company, the ordering office shall
include an explanation in the file as to why the particular
brand name, product, or feature is essential to satisfy the
agency’s needs.

(c) Ordering procedures for mandatory use schedules.
(1) This paragraph (c) applies only to orders against sched-
ule contracts with mandatory users. When ordering from
multiple-award schedules, mandatory users shall also fol-
low the proceduresin paragraphs (@) and (b) of this section.

(2) In the case of mandatory schedules, ordering
offices shall not solicit bids, proposals, quotations, or other-
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wise test the market solely for the purpose of seeking alter-
native sources to Federal Supply Schedules.

(3) Schedules identify executive agencies required to
use them as mandatory sources of supply. The single-award
schedule shall be used as a primary source and the multiple-
award schedule as a secondary source. Mandatory use of
schedules is not a requirement if—

(i) The schedule contractor is unable to satisfy the
ordering office’s urgent delivery requirement;

(i) The order is below the minimum order thresh-
olds;

(iii) The order is above the maximum order limita-
tion;

(iv) The consignee is located outside the area of
geographical coverage stated in the schedule; and

(v) A lower price for an identical item (i.e., same
make and model) is available from another source.

(4) Absence of follow-on award. Ordering offices,
after any consultation required by the schedule, are not
required to forego or postpone their legitimate needs pend-
ing the award or renewal of any schedule contract.

8.404-1—8.404-2 [Reserved]

8.404-3 Requestsfor waivers.

(8 When an ordering office that is a mandatory user
under a schedule determines that items available from the
schedule will not meet its specific needs, but similar items
from another source will, it shall submit arequest for waiver
to the—

Commissioner

Federal Supply Service (F)
GSA

Washington, DC 20406

except as provided in paragraph (b) of this subsection.
Requests shall contain the following information:

(1) A complete description of the required items,
whenever possible; e.g., descriptive literature such as cuts,
illustrations, drawings, and brochures that explain the char-
acteristics and/or construction.

(2) A comparison of prices and the technical differ-
ences between the requested item and the schedule item,
identifying as a minimum the—

(i) Inadequacies of the schedule item to perform
required functions; and

(i) Technical, economic, or other advantages of
the item requested.

(3) Quantity required.

(4) Estimated annual usage or a statement that the
requirement is nonrecurrent or unpredictable.

(b) Ordering offices shall not initiate action to acquire
similar items from nonschedul e sources until a request for
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the head of an agency or designee, a procurement need not
be delayed in order to comply with 9.202(a).

(f) Within 7 years following enforcement of a QPL,
QML, or QBL by DOD or NASA, or within 7 years after
any qualification requirement was originally established by
a civilian agency other than NASA, the qudlification
requirement shall be examined and revalidated in accor-
dance with the requirements of 9.202(a). For DOD and
NASA, qualification requirements other than QPL's, QML’s
and QBL's shall be examined and revalidated within 7 years
after establishment of the requirement under 9.202(a). Any
periods for which awaiver under 9.202(b) isin effect shall
be excluded in computing the 7 years within which review
and revalidation must occur.

9.203 QPL’'s, QML’s, and QBL's.

(a) Qualification and listing in a QPL, QML, or QBL is
the process by which products are obtained from manufac-
turers or distributors, examined and tested for compliance
with specification requirements, or manufacturers or poten-
tia offerors, are provided an opportunity to demonstrate
their abilities to meet the standards specified for qualifica-
tion. The names of successful products, manufacturers, or
potential offerors are included on lists evidencing their sta-
tus. Generally, quaification is performed in advance and
independently of any specific acquisition action. After qual-
ification, the products, manufacturers, or potential offerors
areincluded in a Federal or Military QPL, QML, or QBL.
(See 9.202(a)(2) with regard to any product, manufacturer,
or potential offeror not yet included on an applicable list.)

(b) Specifications requiring a qualified product are
included in the following publications:

(1) GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions, FPMR 101-29.1.

(2) Department of Defense Index of Specifications
and Standards.

() Instructions concerning qualification procedures are
included in the following publications:

(1) Federal Standardization Manual, FSPM-0001.
(2) Defense Standardization Manual 4120.3-M,
Chapter IV, as amended by Military Standards 961 and 962.

(d) The publications listed in paragraphs (b) and (c) of
this section are sold to the public. The publicationsin para-
graphs (b)(1) and (c)(1) of this section may be obtained
from the addressee in 11.201(d)(1). The publications in
paragraphs (b)(2) and (c)(2) of this section may be obtained
from the addressee in 11.201(d)(2).

9.204 Responsibilities for establishment of a
qualification requirement.
The responsibilities of agency activities that establish
qualification requirements include the following:

(a8 Arranging publicity for the qualification require-
ments. If active competition on anticipated future
qualification requirements is likely to be fewer than two
manufacturers or the products of two manufacturers, the
activity responsible for establishment of the qualification
requirements shall—

(1) Periodically publish notice in the Commerce
Business Daily soliciting additional sources or products to
seek qudlification unless the contracting officer determines
that such publication would compromise the national secu-
rity.

(2) Bear the cost of conducting the specified testing
and evaluation (excluding the costs associated with produc-
ing the item or establishing the production, quality control,
or other system to be tested and evaluated) for asmall busi-
ness concern or a product manufactured by a small business
concern which has met the standards specified for qualifi-
cation and which could reasonably be expected to compete
for a contract for that requirement. However, such costs
may be borne only if it is determined in accordance with
agency procedures that such additional qualified sources or
products are likely to result in cost savings from increased
competition for future requirements sufficient to amortize
the costs incurred by the agency within a reasonable period
of time, considering the duration and dollar value of antici-
pated future requirements. A prospective contractor
requesting the United States to bear testing and evaluation
costs must certify asto its status as a small business concern
under Section 3 of the Small Business Act in order to
receive further consideration.

(b) Qualifying products that meet specification require-
ments.

(c) Listing manufacturers and suppliers whose products
are qualified in accordance with agency procedures.

(d) Furnishing QPL’'s, QML'’s, or QBL's or the qualifica-
tion requirements themselves to prospective offerors and
the public upon request (see 9.202(a)(2)(i) above).

(e) Clarifying, as necessary, qualification requirements.

(f) In appropriate cases, when requested by the contract-
ing officer, providing concurrence in a decision not to
enforce a qualification requirement for a solicitation.

(g) Withdrawing or omitting qualification of a listed
product, manufacturer or offeror, as necessary.

(h) Advising persons furnished any list of products, man-
ufacturers or offerors meeting a qualification requirement
and suppliers whose products are on any such list that—

(1) The list does not congtitute endorsement of the
product, manufacturer, or other source by the Government;

(2) The products or sources listed have been qualified
under the latest applicable specification;

(3) The list may be amended without notice;

(4) The listing of a product or source does not release
the supplier from compliance with the specification; and

9-7



9.205

FEDERAL ACQUISITION REGULATION

(5) Use of the list for advertising or publicity is per-
mitted. However, it must not be stated or implied that a
particular product or source is the only product or source of
that type qualified, or that the Government in any way rec-
ommends or endorses the products or the sources listed.

(i) Reexamining a qualified product or manufacturer
when—

(1) The manufacturer has modified its product, or
changed the material or the processing sufficiently so that
the validity of previous qudlification is questionable;

(2) The requirements in the specification have been
amended or revised sufficiently to affect the character of the
product; or

(3) It is otherwise necessary to determine that the
quality of the product is maintained in conformance with
the specification.

9.205 Opportunity for qualification before award.

(a) If an agency determines that a qualification require-
ment is necessary, the agency activity responsible for
establishing the requirement shall urge manufacturers and
other potential sources to demonstrate their ability to meet
the standards specified for qualification and, when possible,
give sufficient time to arrange for qualification before
award. The responsible agency activity shall, before estab-
lishing any qualification requirement, furnish notice to
the—

U.S. Department of Commerce
Office of Field Operations

PO. Box 5999

Chicago, Illinois 60680

for synopsis in the Commerce Business Daily. The notice
shall include—

(1) Intent to establish a qualification requirement;

(2) The specification number and name of the prod-
uct;

(3) The name and address of the activity to which a
request for the information and opportunity described in
9.202(a)(2) should be submitted;

(4) The anticipated date that the agency will begin
awarding contracts subject to the qualification requirement;

(5) A precautionary notice that when a product is sub-
mitted for qualification testing, the applicant must furnish
any specific information that may be requested of the man-
ufacturer before testing will begin; and

(6) The approximate time period following submis-
sion of a product for qualification testing within which the
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applicant will be notified whether the product passed or
failed the qualification testing (see 9.202(a)(4)).

(b) The activity responsible for establishing a qualifica
tion requirement shall keep any list maintained of those
already qualified open for inclusion of additional products,
manufacturers, or other potential sources, including eligible
products from designated countries under the terms of the
International Agreement on Government Procurement (see
Subpart 25.4).

9.206 Acquisitions subject to qualification
requirements.

9.206-1 General.

(8) Agencies may not enforce any QPL, QML, or QBL
without first complying with the requirements of 9.202(a).
However, qualification requirements themselves, whether
or not previously embodied in ain a QPL, QML, or QBL,
may be enforced without regard to 9.202(a) if they are in
either of the following categories:

(1) Any qudlification requirement established by
statute prior to October 30, 1984, for civilian agencies (not
including NASA); or

(2) Any qualification requirement established by
statute or administrative action prior to October 19, 1984,
for DOD or NASA. Qualification requirements established
after the above dates must comply with 9.202(a) to be
enforceable.

(b) Except when the agency head or designee determines
that an emergency exists, whenever an agency elects,
whether before or after award, not to enforce a qualification
requirement which it established, the requirement may not
thereafter be enforced unless the agency complies with
9.202(a).

(c) If aqualification requirement applies, the contracting
officer need consider only those offersidentified as meeting
the requirement or included on the applicable QPL, QML,
or QBL, unless an offeror can satisfactorily demonstrate to
the contracting officer that it or its product or its subcon-
tractor or its product can meet the standards established for
qualification before the date specified for award.

(d) If aproduct subject to a qualification requirement is
to be acquired as a component of an end item, the contract-
ing officer must ensure that all such components and their
qudlification requirements are properly identified in the
solicitation since the product or source must meet the stan-
dards specified for qualification before award.
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11.000 Scope of part.
This part prescribes policies and procedures for describ-
ing agency needs.

11.001 Definitions.

As used in this part—

“Reconditioned” means restored to the original normal
operating condition by readjustments and material replace-
ment.

“Recovered material” has the meaning provided such
term in 23.402.

“Remanufactured” means factory rebuilt to origina
specifications.

“Virgin material” means previously unused raw material,
including previously unused copper, aluminum, lead, zinc,
iron, other metal or metal ore, or any undeveloped resource
that is, or with new technology will become, a source of raw
meaterials.

11.002 Policy.

(@) Infulfilling requirements of 10 U.S.C. 2305(a)(1), 10
U.S.C. 2377, 41 U.S.C. 253a(a), and 41 U.S.C. 264b, agen-
cies shall—

(1) Specify needs using market research in a manner
designed to—

(i) Promote full and open competition (see Part 6),
or maximum practicable competition when using simplified
acquisition procedures, with due regard to the nature of the
supplies or services to be acquired; and

(if) Only include restrictive provisions or condi-
tions to the extent necessary to satisfy the needs of the
agency or as authorized by law.

(2) To the maximum extent practicable, ensure that
acquisition officials—

(i) State requirements with respect to an acquisi-
tion of supplies or servicesin terms of —

(A) Functions to be performed;
(B) Performance required; or
(C) Essentia physical characteristics;

(ii) Define requirements in terms that enable and
encourage offerors to supply commercial items, or, to the
extent that commercial items suitable to meet the agency's
needs are not available, nondevelopmental items, in
response to the agency solicitations;

(ii1) Provide offerors of commercial items and non-
developmental items an opportunity to compete in any
acquisition to fill such requirements;

(iv) Require prime contractors and subcontractors
at al tiers under the agency contracts to incorporate com-
mercial items or nondevelopmental items as components of
items supplied to the agency; and

(v) Modify requirements in appropriate cases to
ensure that the requirements can be met by commercial items
or, to the extent that commercial items suitable to meet the
agency's needs are not available, nondevel opmental items.
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(b) The Metric Conversion Act of 1975, as amended by
the Omnibus Trade and Competitiveness Act of 1988 (15
U.S.C. 2053, et seq.), designates the metric system of mea-
surement as the preferred system of weights and measures
for United States trade and commerce, and it requires that
each agency use the metric system of measurement in its
acquisitions, except to the extent that such use is impracti-
cable or islikely to cause significant inefficiencies or loss of
markets to United States firms. Requiring activities are
responsible for establishing guidance implementing this
policy in formulating their requirements for acquisitions.

(c) To the extent practicable and consistent with Subpart
9.5, potential offerors should be given an opportunity to
comment on agency requirements or to recommend applica
tion and tailoring of requirements documents and alternative
approaches. Requiring agencies should apply specifications,
standards, and related documentsinitially for guidance only,
making final decisions on the application and tailoring of
these documents as a product of the design and development
process. Requiring agencies should not dictate detailed
design solutions prematurely (see 7.101 and 7.105(8)(8)).

(d) The Resource Conservation and Recovery Act of 1976
(42 U.SC. 6901, e seq.), as amended, Executive Order
12873, dated October 20, 1993, and Executive Order 12902,
dated March 8, 1994, establish requirements for the procure-
ment of products containing recovered materials, and
environmentally preferable and energy-efficient products and
services. Requiring activities shal prepare plans, drawings,
specifications, standards (including voluntary standards), and
purchase descriptions that consider the requirements set forth
in Part 23. Environmentd objectives, such as pollution pre-
vention (e.g., promoting waste reduction, source reduction,
energy efficiency and maximum practicable recovered mater-
ia content) (see Part 23) shdl be considered when describing
Government requirements for supplies and services, and when
devel oping source sdlection factors for competitive negotiated
acquisitions (see 15.304), when appropriate.

(e) Some or all of the performance levels or performance
specifications in a solicitation may be identified as targets
rather than as fixed or minimum requirements.

Subpart 11.1—Selecting and Developing
Requirements Documents

11.101 Order of
documents.

(a) Agencies may select from existing requirements doc-
uments, modify or combine existing requirements
documents, or create new requirements documents to meet
agency needs, consistent with the following order of prece-
dence:

(1) Documents mandated for use by law.
(2) Performance-oriented documents.

precedence for requirements
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(3) Detailed design-oriented documents.

(4) Standards, specifications and related publications
issued by the Government outside the Defense or Federal
series for the non-repetitive acquisition of items.

(b) Agencies should prepare product descriptions to
achieve maximum practicable use of recovered material,
other materias that are environmentally preferable, and
products that are energy-efficient (see Subparts 23.4 and
23.7).

11.102 Standardization program.

Agencies shall select existing requirements documents
or develop new requirements documents that meet the
needs of the agency in accordance with the guidance con-
tained in the Federal Standardization Manual,
FSPM-0001, and, for DoD components, DoD 4120.3-M,
Defense Standardization Program Policies and
Procedures. The Federal Standardization Manual may be
obtained from the General Services Administration (see
address in 11.201(d)(1)). DoD 4120.3-M may be
obtained from DoD (see address in 11.201(d)(2)).

11.103 Market acceptance.

(a) Section 8002(c) of Pub. L. 103-355 provides that, in
accordance with agency procedures, the head of an agency
may, under appropriate circumstances, require offerors to
demonstrate that the items offered—

(1) Have either—

(i) Achieved commercial market acceptance; or

(i) Been satisfactorily supplied to an agency under
current or recent contracts for the same or similar require-
ments; and

(2) Otherwise meet the item description, specifica-
tions, or other criteria prescribed in the public notice and
solicitation.

(b) Appropriate circumstances may, for example, include
situations where the agency’s minimum need is for an item
that has a demonstrated reliability, performance or product
support record in a specified environment. Use of market
acceptance is inappropriate when new or evolving items
may meet the agency’s needs.

(c) In developing criteria for demonstrating that an item
has achieved commercial market acceptance, the contract-
ing officer shall ensure the criteriain the solicitation—

(1) Reflect the minimum need of the agency and are
reasonably related to the demonstration of an item's accept-
ability to meet the agency's minimum need;

(2) Relate to an item’s performance and intended use,
not an offeror’s capability;

(3) Are supported by market research;

(4) Include consideration of items supplied satisfacto-
rily under recent or current Government contracts, for the
same or similar items; and
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(5) Consider the entire relevant commercial market,
including small business concerns.

(d) Commercial market acceptance shall not be used asa
sole criterion to evaluate whether an item meets the
Government's requirements.

(e) When commercial market acceptance is used, the
contracting officer shall document the file to—

(1) Describe the circumstances justifying the use of
commercial market acceptance criteria; and
(2) Support the specific criteria being used.

11.104 Items peculiar to one manufacturer.

Agency requirements shall not be written so asto require
a particular brand-name, product, or a feature of a product,
peculiar to one manufacturer, thereby precluding considera-
tion of a product manufactured by another company,
unless—

(8 The particular brand-name, product, or feature is
essential to the Government's requirements, and market
research indicates other companies similar products, or
products lacking the particular feature, do not meet, or can-
not be modified to meet, the agency's needs;

(b) The authority to contract without providing for full
and open competition is supported by the required justifica
tions and approvals (see 6.302-1); and

(c) The basis for not providing for maximum practicable
competition is documented in the file when the acquisition
is awarded using smplified acquisition procedures.

11.105 Purchase descriptions for service contracts.

In drafting purchase descriptions for service contracts,
agency requiring ac