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of General Services, and the Adm nistrator for the National
Aeronautics and Space Adm nistration.

Unl ess ot herw se specified, all Federal Acquisition
Regul ati on (FAR) and other directive material contained in
FAC 97-04 is effective April 24, 1998, except for Itens VIII,
X, XIl1l, and XVI, which are effective February 23, 1998.



Reverse Blank



| TEM

Vi
Vi

X

Xl |

Xl

Y

g 2

FAC 97-04 LiIST of SUBJECTS

TITLE

Use of Data Universal Nunbering
Systemas the Primary Contractor
I dentification

Federal Conpliance Wth Ri ght-To-
Know Laws and Pol | uti on Prevention
Requi renment s

Revi ew of Procurenent Integrity
C auses

Certificate of Conpetency

Applicability of Cost Accounting
St andards (CAS) Cover age

OMB Crcular No. A-133
SI C Code and Size Standard Appeal s

Smal | Busi ness Conpetitiveness
Denonstrati on Program

Speci al Disabl ed and Vi etnam Era
Vet er ans

Treat ment of Cari bbean Basin Country
End Products

Adm ni strative Changes to Cost
Accounti ng Standards (CAS)

Applicability

Changes in Contract Adm nistration
and Audit Cogni zance

Limtation on Allowability of
Conpensation for Certain
Contractor Personnel (Interim

Transfer of Assets Follow ng a
Busi ness Conbi nati on

Modul ar Contracting

Techni cal Amendnents

PAGE



Reverse Blank



FAC 97-04 | TEM SUMVARY

Federal Acquisition Grcular (FAC) 97-04 anends the Federal
Acqui sition Regul ation (FAR) as specified bel ow

Item | —Use of Data Universal Nunmbering System as the
Primary Contractor Ildentification (FAR Case 95-307)

This final rule anends FAR Subpart 4.6, Contract Reporting,
and 52.212-1, Instructions to Oferors—Comercial lItens; and adds
a new solicitation provision at 52.204-6, Data Universal Nunbering
System (DUNS) Nunber; to replace the Contractor Establishnent Code
(CEC) with the Data Universal Nunbering System (DUNS) nunber as
the neans of identifying contractors in the Federal Procurenent
Data System (FPDS). It reflects Dun and Bradstreet procedures for
offerors | ocated overseas.

Repl acenent pages: 1-3 thru 1-6; 4-7 and 4-8; 52-1 and 52-2;
52-19 thru 52-22; 52-35 thru 52-38; and Matrix 3 and 4.

Item || —Federal Conpliance Wth Right-To-Know Laws and
Pol lution Prevention Requirenments (FAR Case 92-054B)

The interimrule published as ItemV of FAC 90-46 is revised
and finalized. The rule inplenents Executive Order 12856 of
August 3, 1993, “Federal Conpliance Wth R ght-To-Know Laws and
Pol lution Prevention Requirenents.” The final rule differs from
the interimrule in that it anends FAR 23.1004 and 52.223-5 to
clarify the obligations of Federal facilities to conply with the
reporting and energency planning requirenents of the Pollution
Prevention Act of 1990 and the Energency Pl anning and Comunity
Ri ght -t o- Know Act of 1986.

Repl acenent pages: 1-5 and 1-6; 11-1 and 11-2; 23-9 and 23-10;
52-43 thru 52-44.2; and 52-131 and 52-132.

ltem Il —Review of Procurenment Integrity Clauses
(FAR Case 97-601)

This final rule anends FAR Parts 4 and 52 to revise the
application of procurenent integrity requirenents to contracts for
commercial itenms. The rule anends (1) 4.803 to renove an obsol ete
requi rement for maintenance of a record of persons having access
to proprietary or source selection information, (2) the clause at
52.212-4 to add the procurenment integrity provisions of 41 U S.C
423 to the list of |laws applicable to contracts for commercia
itens, and (3) the clause at 52.212-5 to renove 52.203-10, Price
or Fee Adjustnent for Illegal or Inproper Activity, fromthe Iist
of FAR clauses required to inplenent provisions of |aw or
Executive orders. As anmended by the dinger-Cohen Act of 1996,
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41 U. S.C. 423 no longer requires that a contract clause specify
adm ni strative remedies for procurenent integrity violations.

Repl acenent pages: 4-9 and 4-10; and 52-39 thru 52-42.

Item |V—Certificate of Conpetency (FAR Case 96-002)

The interimrule published as Item | X of FAC 97-01 is
converted to a final rule with a mnor change at 19.302(d).
The rule inplenents revisions made to the Small Busi ness
Adm ni stration’s procurenent assistance prograns contained in
13 CFR Part 125.

Repl acenent pages: 19-27 and 19-28.

ltem V—Applicability of Cost Accounting Standards (CAS)
Cover age (FAR Case 97-020)

This final rule anends FAR Parts 12 and 52 to exenpt
contracts and subcontracts for the acquisition of comercial itens
from Cost Accounting Standards requirenents when these contracts
and subcontracts are firmfixed-price or fixed-price with econom c
price adjustnent (provided that the price adjustnent is not based
on actual costs incurred).

Repl acenent pages: 12-3 and 12-4; and 52-187 thru 52-190.

Item VI—OVB Circular No. A-133 (FAR Case 97-029)

This final rule amends FAR 15.209 and the associ ated cl ause
at 52.215-2, Audits and Records—Negotiation, Alternate Il, to
i npl enent revisions to OMB G rcular No. A-133. The circular has a
newtitle, “Audits of States, Local Governnents, and Non-Profit
Organi zations,” and now addresses audits of State and | ocal
governments as well as audits of institutions of higher |earning
and ot her nonprofit organi zations.

Repl acenent pages: 15-7 and 15-8; and 52-59 and 52-60.

Item VII—SIC Code and Size Standard Appeals
(FAR Case 97-026)

This final rule anmends FAR Subpart 19.3 to conformto
the Smal | Business Adm nistration regulations at 13 CFR 121 and
134 pertaining to protest of an offeror’s small business
representation, and appeal of a contracting officer’s standard
i ndustrial classification code designation and rel ated snal |
busi ness si ze standard.

Repl acenent pages: 19-1 and 19-2; and 19-27 thru 19-30.
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Item VIII—Small Business Conpetitiveness Denonstration
Program (FAR Case 97-305)

This final rule anends FAR Subpart 19.10 to elimnate
the termnation date of the Small Busi ness Conpetitiveness
Denonstration Program in accordance with Section 401 of the
Smal | Busi ness Reaut horization Act of 1997 (Public Law 105-135).

Repl acenent pages: 19-47 thru 19-49.

Item | X—Special Disabled and Vietnam Era Veterans
(FAR Case 95-602)

This final rule anends FAR Subpart 22.13 and the cl auses at
52.212-5, 52.222-35, and 52.222-37 to inplenent revised Depart nent
of Labor regul ations regarding affirmative action for disabled
veterans and veterans of the Vietnamera.

Repl acenent pages: Structure iii and iv; 22-1 and 22-2; 22-43
thru 22-46; 52-3 and 52-4; 52-41 thru 52-44.2; 52-117 thru 52-120;
52-267 and 52-268; and Matrix 23 and 24.

Item X—Treatnment of Caribbean Basin Country End Products
(FAR Case 97-039)

This final rule revises FAR 25.402(b) to extend the tine
period for treatnent of Caribbean Basin country end products as
el igi bl e products under the Trade Agreenents Act. The United
States Trade Representative has directed that such treatnment
conti nue through Septenber 30, 1998.

Repl acenent pages: 25-11 and 25-12.

Item XI—Adm nistrative Changes to Cost Accounting
Standards (CAS) Applicability (FAR Case 97-025)

This final rule anends FAR 30.101 and the clauses at 52.230-1
and 52.230-5 to conformto changes nade to the Cost Accounting
Standards (CAS) Board rul es and regul ati ons (FAR Appendi x) ,
pertaining to the applicability of CAS to negotiated contracts and
subcontracts.

Repl acenent pages: 30-1 and 30-2; 52-185 and 52-186; and 52-189
thru 52-192.

ltem XI|—Changes in Contract Adm nistration and Audit
Cogni zance (FAR Case 95-022)

This final rule amends FAR Parts 31, 32, 42, 46, 47, and 52
to add policies and procedures for assigning and perform ng
contract audit services, and to clarify the policy for assigning
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or delegating responsibility for establishing forward pricing and
billing rates and final indirect cost rates.

Repl acenent pages: Structure vii and viii; 31-7 and 31-8; 32-25
and 32-26; 32-29 and 32-30; 42-1 thru 42-28; 46-1 thru 46-4; 46-9
and 46-10; 47-9 and 47-10; 52-77 and 52-78; and 52-81 thru 52- 86.

ltem XlIlIl—Limtation on Allowability of Conpensation for
Certain Contractor Personnel (FAR Case 97-303)

This interimrule revises FAR 31.205-6(p) to inplenment
Section 808 of the National Defense Authorization Act for Fiscal
Year 1998 (Public Law 105-85). Section 808 limts the allowable
conpensation costs for senior executives of contractors to the
benchmar k conpensati on anount determ ned applicable for each
fiscal year by the Admnistrator for Federal Procurenent Policy.

Repl acenent pages: 31-19 and 31-20.

Item XIV—Transfer of Assets Following a Business
Conmbi nati on (FAR Case 96-006)

This final rule revises FAR 31.205-10(a)(5) and
31.205-52 to conformto changes made to the Cost Accounting
St andards regarding the treatnent of gains and | osses attributable
to tangi ble capital assets subsequent to business nergers or
conbi nati ons.

Repl acenent pages: 31-21 and 31-22; and 31-43 thru 31-45.

|tem XV—NMbdul ar Contracting (FAR Case 96-605)

This final rule anmends FAR Part 39 to inplenent Section 5202
of the Informati on Technol ogy Managenment Reform Act of 1996
(Public Law 104-106). Section 5202 encourages naxi mum practi cabl e
use of nodul ar contracting for acquisition of major systens of
i nformation technol ogy. Agencies may al so use nodul ar contracting
to acquire non-naj or systens of information technol ogy.

Repl acenent pages: 39-1 thru 39-3.

ltem XVI—Technical Anendnents

Amendnents are being nmade at FAR 1.201-1; the table of
contents of Part 25 at Subpart 25.7; 44.204(b), 52.219-1(b)(2) and
(b)(3); and the Matrix at provisions 52.214-34 and 52.214-35 to
update references and nmake editorial changes.

Repl acenent pages: 1-7 and 1-8; 25-1 and 25-2; 44-3 and 44-4;
52-95 and 52-96; and Matrix 11 and 12.
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PART 1—FEDERAL ACQUISITION REGULATIONS SYSTEM

1.105-2

(2) To achieve efficient operations, the System must
shift its focus from “risk avoidance’ to one of “risk manage-
ment.” The cost to the taxpayer of attempting to eliminate all
risk is prohibitive. The Executive Branch will accept and
manage the risk associated with empowering loca procure-
ment officials to take independent action based on their
professional judgment.

(3) The Government shall exercise discretion, use
sound business judgment, and comply with applicable laws
and regulations in dealing with contractors and prospective
contractors. All contractors and prospective contractors shall
be treated fairly and impartialy but need not be treated the
same.

(d) Fulfill public policy objectives. The System must sup-
port the attainment of public policy goals adopted by the
Congress and the President. In attaining these goals, and in its
overdl operations, the process shall ensure the efficient use of
public resources.

1.102-3 Acquisition Team.

The purpose of defining the Federa Acquisition Team
(Team) in the Guiding Principlesisto ensure that participants
in the System are identified beginning with the customer and
ending with the contractor of the product or service. By iden-
tifying the team members in this manner, teamwork, unity of
purpose, and open communication among the members of the
Team in sharing the vison and achieving the goa of the
System are encouraged. Individual team members will par-
ticipate in the acquisition process at the appropriate time.

1.102-4 Roleof the Acquisition Team.

(8) Government members of the Team must be empow-
ered to make acquisition decisons within their areas of
responsibility, including selection, negotiation, and adminis-
tration of contracts consistent with the Guiding Principles. In
particular, the contracting officer must have the authority to
the maximum extent practicable and consistent with law, to
determine the application of rules, regulations, and policies,
on a specific contract.

(b) Theauthority to make decisions and the accountability
for the decisions made will be delegated to the lowest level
within the System, consistent with law.

(c) The Team must be prepared to perform the functions
and dutiesassigned. The Government iscommitted to provide
training, professional development, and other resources nec-
essary for maintaining and improving the knowledge, skills,
and abilitiesfor all Government participants on the Team, both
with regard to their particular area of responsibility within the
System, and their respective role as ateam member. The con-
tractor community is encouraged to do likewise.

(d) The System will foster cooperative relationships
between the Government and its contractors consistent with its
overriding responsibility to the taxpayers.

(e) The FAR outlines procurement policies and procedures
that are used by members of the Acquisition Team. If apolicy
or procedure, or a particular strategy or practice, isin the best
interest of the Government and is not specifically addressed in
the FAR, nor prohibited by law (statute or case law),
Executive order or other regulation, Government members of
the Team should not assume it is prohibited. Rather, absence
of direction should be interpreted as permitting the Team to
innovate and use sound business judgment that is otherwise
consistent with law and within the limits of their authority.
Contracting officers should take the lead in encouraging busi-
Ness process innovations and ensuring that business decisions
are sound.

1.103 Authority.

(8 The development of the FAR System is in accordance
with the requirements of the Office of Federa Procurement
Policy Act of 1974 (Pub. L. 93-400), as amended by Pub. L.
96-83, and OFPP Policy Letter 85-1, Federal Acquisition
Regulations System, dated August 19, 1985.

(b) The FAR is prepared, issued, and maintained, and the
FAR System is prescribed jointly by the Secretary of Defense,
the Administrator of General Services, and the Administrator,
National Aeronautics and Space Administration, under their
several statutory authorities.

1104 Applicability.
The FAR appliesto al acquisitions as defined in Part 2 of
the FAR, except where expressy excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(8 TheFAR s published in—
(1) Thedaily issue of the Federal Register;
(2) Cumulated form in the Code of Federal
Regulations (CFR); and
(3) A separate loose-leaf edition.

(b) The FAR is issued as Chapter 1 of Title 48, CFR.
Subsequent chapters are reserved for agency acquisition regu-
lations that implement or supplement the FAR (see Subpart
1.3). The CFR Staff will assign chapter numbersto requesting
agencies.

(c) Each numbered unit or segment (e.g., part, subpart,
section, etc.) of an agency acquisition regulation that is codi-
fied inthe CFR shall begin with the chapter number. However,
the chapter number assigned to the FAR will not be included
in the numbered units or segments of the FAR.

1.105-2 Arrangement of regulations.

() General. The FAR isdivided into subchapters, parts
(each of which deals with a separate aspect of acquisition),
subparts, sections, and subsections.

(FAC 97-04) 1-3
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(b) Numbering. (1) The numbering system permits the
discrete identification of every FAR paragraph. The digits to
the left of the decimal point represent the part number. The
numbers to the right of the decimal point and to the l€eft of the
dash represent, in order, the subpart (one or two digits), and
the section (two digits). The number to the right of the dash
represents the subsection. Subdivisions may be used at the
section and subsection level to identify individua paragraphs.
The following exampleillustrates the make-up of a FAR num-
ber citation (note that subchapters are not used with citations):

25.108-2
Part J
Subpart J
Section -
Subsection

(2) Subdivisions below the section or subsection
level shall consist of parenthetical alpha numerics reading
from highest to lowest indenture as follows: lower case
alphabet, Arabic numbers, lower case Roman numerals, and
upper case alphabet. The following example isillustrative:

@@)(1)(A)
Subdivisions, below the 4th level, shall repeat the sequence.
(c) Referencesand citations. (1) Unless otherwise stated,
cross-references indicate parts, subparts, sections, subsections,
paragraphs, subparagraphs, or subdivisions of this regulation.

(2) Thisregulation may be referred to as the Federal
Acquisition Regulation or the FAR.

(3) Using the FAR coverage at 9.106-4(d) as a typi-
cal illustration, reference to the—

(i) Part would be “FAR Part 9" outside the FAR
and “Part 9" within the FAR.

(i1) Subpart would be “FAR Subpart 9.1” outside
the FAR and “ Subpart 9.1 within the FAR.

(iii) Section would be “FAR 9.106" outside the
FAR and “9.106" within the FAR.

(iv) Subsection would be “FAR 9.106-4" outside
the FAR and “9.106-4" within the FAR.

(v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.

(4) Citations of authority (e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides.

1.105-3 Copies.
Copies of the FAR in Federal Register, loose-leaf, CD-
ROM, and CFR form may be purchased from the—

Superintendent of Documents
Government Printing Office (GPO)
Washington DC 20402.

1.106 OMB Approval under the Paperwork Reduction

Act.

The Paperwork Reduction Act of 1980 (Pub. L. 96-511)
imposes arequirement on Federal agenciesto obtain approval
from the Office of Management and Budget (OMB) before
collecting information from ten or more members of the pub-
lic. The information collection and recordkeeping
requirements contained in this regul ation have been approved
by the OMB. The following OMB control numbers apply:

FAR segment OMB Control Number
3.103 9000-0018
34 9000-0003
4.102 9000-0033
45 9000-0137
4.602 9000-0145
4.603 9000-0145
4.7 9000-0034
4.9 9000-0097
5.405 9000-0036
7.2 9000-0082
85 9000-0113
9.1 9000-0011
9.2 9000-0020
14.201 9000-0034
14.202-4 9000-0040
14.202-5 9000-0039
14.205 9000-0002
14.205-4(c) 9000-0037
14.214 9000-0105
14.407 9000-0038
145 9000-0041
15.2 9000-0037
15.209 9000-0034
15.4 9000-0013
15.404-1(f) 9000-0080
15.407-2 9000-0078
15.408 9000-0115
19.7 9000-0006
22.103 9000-0065
22.8 1215-0072
2211 9000-0066
22.13 1215-0072
22.14 1215-0072
23.602 9000-0107
27.3 9000-0095
274 9000-0090
28.1 9000-0045
28.106-1(e) 9000-0001
28.106-1(n) 9000-0119
28.2 9000-0045
29.304 9000-0059
30 9000-0093
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FAR segment
30.6
31.205-46
31.205-46(8)(3)
32
32.000
321

32.2
324
325

32.7
32.9
32.10

33

34.1
36.213-2
36.603

36.701
41.004-2(c)
42.205(f)
42.7

42.12
42.13
42.14

45

46

47

48

49

50

51.1

51.2
52.203-2
52.203-7
52.204-3
52.204-6
52.207-3
52.208-8
52.208-9
52.209-1(h)
52.209-1(c)
52.209-5
52.209-6
52.210-8
52.210-9
52.210-10
52.211-5
52.212-1
52.212-2
52.214-2
52.214-14

OMB Control Number
9000-0129
9000-0079
9000-0088
9000-0035
9000-0138
9000-0070 and
9000-0138
9000-0138
9000-0073
9000-0010 and
9000-0138
9000-0074
9000-0102
9000-0138
9000-0035
9000-0133
9000-0037
9000-0004 and
9000-0005
9000-0037
9000-0125
9000-0026
9000-0013
9000-0076
9000-0076
9000-0056
9000-0075
9000-0077
9000-0061
9000-0027
9000-0028
9000-0029
9000-0031
9000-0032
9000-0018
9000-0091
9000-0097
9000-0145
9000-0114
9000-0113
9000-0113
9000-0020
9000-0083
9000-0094
9000-0094
9000-0018
9000-0016
9000-0017
9000-0030
9000-0043
9000-0043
9000-0046
9000-0047

FAR segment
52.214-15
52.214-16
52.214-17
52.214-21
52.214-26
52.214-28
52.215-2
52.215-1(c)(2)(iv)
52.215-1(d)
52.215-4
52.215-6
52.215-9
52.215-12
52.215-13
52.215-14
52.215-19
52.215-20
52.215-21
52.216-2
52.216-3
52.216-4
52.216-5
52.216-6
52.216-7
52.216-10
52.216-13
52.216-15
52.216-16
52.216-17
52.219-9
52.219-10
52.219-19
52.219-20
52.219-21
52.222-2
52.222-4
52.222-6
52.222-8

52.222-11
52.222-18
52.222-21
52.222-22
52.222-23
52.222-25
52.222-26
52.222-27
52.222-35
52.222-36
52.222-41

52.222-46
52.223-1

OMB Control Number
9000-0044
9000-0044
9000-0018
9000-0039
9000-0034
9000-0013
9000-0034
9000-0048
9000-0044
9000-0046
9000-0047
9000-0078
9000-0013
9000-0013
9000-0080
9000-0015
9000-0013
9000-0013
9000-0068
9000-0068
9000-0068
9000-0071
9000-0071
9000-0069
9000-0067
9000-0069
9000-0069
9000-0067
9000-0067
9000-0006
9000-0006
9000-0100
9000-0100
9000-0100
9000-0065
1215-0119
1215-0140
1215-0149 and
1215-0017
9000-0014
9000-0127
1215-0072
1215-0072
1215-0072
1215-0072
1215-0072
1215-0072
1215-0072
1215-0072
1215-0017 and
1215-0150
9000-0066
9000-0021
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FAR segment OMB Control Number FAR segment OMB Control Number

52.223-4 9000-0134 52.243-7 9000-0026
52.223-5 9000-0147 52.245-2 9000-0075
52.223-6(b)(5) 9000-0101 52.245-3 9000-0075
52.223-7 9000-0107 52.245-5 9000-0075
52.223-8 9000-0134 52.245-7 9000-0075
52.225-1 9000-0024 52.245-8 9000-0075
52.225-6 9000-0023 52.245-9 9000-0075
52.225-8 9000-0025 52.245-10 9000-0075
52.225-10 9000-0022 52.245-11 9000-0075
52.225-20 9000-0130 52.245-16 9000-0075
52.228-1 9000-0045 52.245-17 9000-0075
52.228-2 9000-0045 and 52.245-18 9000-0075

9000-0119 52.246-2 9000-0077
52.228-13 9000-0045 52.246-3 9000-0077
52.228-15 9000-0045 52.246-4 9000-0077
52.228-16 9000-0045 and 52.246-5 9000-0077

9000-0119 52.246-6 9000-0077
52.229-2 9000-0059 52.246-7 9000-0077
52.230-6 9000-0129 52.246-8 9000-0077
52.232-5 9000-0070 52.246-10 9000-0077
52.232-7 9000-0070 52.246-12 9000-0077
52.232-10 9000-0070 52.246-15 9000-0077
52.232-12 9000-0073 52.247-2 9000-0053
52.232-13 9000-0010 52.247-29 9000-0061
52.232-14 9000-0010 52.247-30 9000-0061
52.232-15 9000-0010 52.247-31 9000-0061
52.232-16 9000-0010 52.247-32 9000-0061
52.232-20 9000-0074 52.247-33 9000-0061
52.232-21 9000-0074 52.247-34 9000-0061
52.232-22 9000-0074 52.247-35 9000-0061
52.232-27 9000-0102 52.247-36 9000-0061
52.232-29 9000-0138 52.247-37 9000-0061
52.232-30 9000-0138 52.247-38 9000-0061
52.232-31 9000-0138 52.247-39 9000-0061
52.232-32 9000-0138 52.247-40 9000-0061
52.233-1 9000-0035 52.247-41 9000-0061
52.234-1 9000-0133 52.247-42 9000-0061
52.236-5 9000-0062 52.247-43 9000-0061
52.236-13 1220-0029 and 52.247-44 9000-0061

9000-0060 52.247-51 9000-0057
52.236-15 9000-0058 52.247-53 9000-0055
52.236-19 9000-0064 52.247-57 9000-0061
52.241-2 9000-0122 52.247-63 9000-0054
52.241-6 9000-0123 52.247-64 9000-0054
52.241-11 9000-0126 52.248-1 9000-0027
52.241-13 9000-0124 52.248-2 9000-0027
52.242-12 9000-0056 52.248-3 9000-0027
52.243-1 9000-0026 52.249-2 9000-0028
52.243-2 9000-0026 52.249-3 9000-0028
52.243-3 9000-0026 52.249-5 9000-0028
52.243-4 9000-0026 52.249-6 9000-0028
52.243-6 9000-0026 52.249-11 9000-0028
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FAR segment OMB Control Number 1.107 Certifications.
52.250-1 9000-0029 In accordance with Section 29 of the Office of Federal
52.253-1 9000-0104 Procurement Policy Act (41 U.S.C. 425), as amended by
53.105 9000-0104 Section 4301 of the Clinger-Cohen Act of 1996 (Public Law
53.236-1(a) 9000-0037 104-106), anew requirement for a certification by a contrac-
SF 24 9000-0045 tor or offeror may not be included in this chapter unless—
SF 25 9000-0045 (8 The certification requirement is specifically imposed
SF 25-A 9000-0045 by statute; or
SF 28 9000-0001 (b) Written justification for such certification is pro-
SF 34 9000-0045 vided to the Administrator for Federal Procurement Policy
SF 35 9000-0045 by the Federal Acquisition Regulatory Council, and the
SF 129 9000-0002 Administrator approvesin writing the inclusion of such cer-
SF 254 9000-0004 tification requirement.
SF 255 9000-0005
SF 273 9000-0045 Subpart 1.2—Administration
SF 274 9000-0045
SF 275 9000-0045 1.201 Maintenance of the FAR.
SF 294 9000-0006
SF 295 9000-0007 1.201-1 Thetwo councils.
SF 1403 9000-0011 (8) Subject to the authorities discussed in 1.102, revi-
SF 1404 9000-0011 sions to the FAR will be prepared and issued through the
SF 1405 9000-0011 coordinated action of two councils, the Defense Acquisition
SF 1406 9000-0011 Regulatory Council (DAR Council) and the Civilian
SF 1407 9000-0011 Agency Acquisition Council (CAA Council). Members of
SF 1408 9000-0011 these councils shall—
SF 1413 9000-0014 (1) Represent their agencies on afull-time basis;
SF 1416 9000-0045 (2) Be sdlected for their superior quaifications in
SF 1417 9000-0037 terms of acquisition experience and demonstrated profes-
SF 1418 9000-0119 sional expertise; and
SF 1423 9000-0015 (3) Befunded by their respective agencies.
SF 1424 9000-0015 (b) The chairperson of the CAA Council shal be the
SF 1426 9000-0015 representative of the Administrator of General Services. The
SF 1427 9000-0015 other members of this council shall be one each representa
SF 1428 9000-0015 tive from the—
SF 1429 9000-0015 (1) Departments of Agriculture, Commerce, Energy,
SF 1430 9000-0015 Health and Human Services, Interior, Labor, State,
SF 1431 9000-0015 Transportation, and Treasury; and
SF 1432 9000-0015 (2) Environmental Protection Agency, Social
SF 1433 9000-0015 Security Administration, Small Business Administration,
SF 1434 9000-0015 and Department of Veterans Affairs.
SF 1435 9000-0012 (c) The Director of the DAR Council shall be the repre-
SF 1436 9000-0012 sentative of the Secretary of Defense. The operation of the
SF 1437 9000-0012 DAR Council will be as prescribed by the Secretary of
SF 1438 9000-0012 Defense. Membership shall include representatives of the
SF 1439 9000-0012 military Departments, the Defense Logistics Agency, and
SF 1440 9000-0012 the National Aeronautics and Space Administration.
SF 1443 9000-0010 (d) Responsibility for processing revisionsto the FAR is
SF 1444 9000-0089 apportioned by the two councils so that each council has
SF 1445 9000-0089 cognizance over specified parts or subparts.
SF 1446 9000-0089 (e) Each council shall be responsible for—
SF 1449 9000-0136 (1) Agreeing on all revisions with the other council;
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(2) Submitting to the FAR Secretariat (see 1.201-2)
the information required under paragraphs 1.501-2(b) and
(e) for publication in the Federal Register of a notice solic-
iting comments on a proposed revision to the FAR;

(3) Considering all comments received in response to
notice of proposed revisions;

(4) Arranging for public meetings;

(5) Preparing any fina revision in the appropriate
FAR format and language; and

(6) Submitting any final revision to the FAR
Secretariat for publication in the Federal Register and print-
ing for distribution.

1.201-2 FAR Secretariat.

(8 The Genera Services Administration is responsible
for establishing and operating the FAR Secretariat to print,
publish, and distribute the FAR through the Code of Federal
Regulations system (including a loose-leaf edition with
periodic updates).

(b) Additionally, the FAR Secretariat shall provide the
two councils with centralized services for—

(1) Keeping a synopsis of current FAR cases and
their status;

(2) Maintaining official files;

(3) Assigting parties interested in reviewing the files
on completed cases; and

(4) Performing miscellaneous administrative tasks
pertaining to the maintenance of the FAR.

1.202 Agency compliance with the FAR.

Agency compliance with the FAR (see 1.304) is the
responsibility of the Secretary of Defense (for the military
departments and defense agencies), the Administrator of
General Services (for civilian agencies other than NASA),
and the Administrator of NASA (for NASA activities).

Subpart 1.3—Agency Acquisition Regulations

1.301 Palicy.

(8)(1) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of agency acquisition regu-
lations that implement or supplement the FAR and
incorporate, together with the FAR, agency policies, pro-
cedures, contract clauses, solicitation provisions, and
forms that govern the contracting process or otherwise
control the relationship between the agency, including any
of its suborganizations, and contractors or prospective
contractors.

(2) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of internal agency guidance
at any organizationa level (e.g., designations and delega
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tions of authority, assignments of responsibilities, work-
flow procedures, and internal reporting requirements).

(b) Agency heads shall establish procedures to ensure that
agency acquisition regulations are published for comment in
the Federal Register in conformance with the procedures in
Subpart 1.5 and as required by section 22 of the Office of
Federa Procurement Policy Act, as amended (41 U.S.C.
418hb), and other applicable statutes, when they have a signif-
icant effect beyond the internal operating procedures of the
agency or have a significant cost or administrative impact on
contractors or offerors. However, publication is not required
for issuances that merely implement or supplement higher
level issuances that have previoudy undergone the public
comment process, unless such implementation or supplemen-
tation resultsin an additiona significant cost or administrative
impact on contractors or offerors or effect beyond the internal
operating procedures of the issuing organization. |ssuances
under 1.301(8)(2) need not be publicized for public comment.

(c) When adopting acquisition regulations, agencies
shall ensure that they comply with the Paperwork Reduction
Act (44 U.S.C. 3501, et seqg.) as implemented in 5 CFR
1320 (see 1.106) and the Regulatory Flexibility Act (5
U.S.C. 601, et seq.). Normally, when a law requires publi-
cation of a proposed regulation, the Regulatory Flexibility
Act applies and agencies must prepare written analyses, or
certifications as provided in the law.

(d) Agency acquisition regulations implementing or
supplementing the FAR are, for—

(1) The military departments and defense agencies,
issued subject to the authority of the Secretary of Defense;

(2) NASA activities, issued subject to the authorities
of the Administrator of NASA; and

(3) Thecivilian agencies other than NASA, issued by
the heads of those agencies subject to the overall authority
of the Administrator of General Services or independent
authority the agency may have.

1.302 Limitations.

Agency acquisition regulations shall be limited to—

() Those necessary to implement FAR policies and pro-
cedures within the agency; and

(b) Additional policies, procedures, solicitation provi-
sions, or contract clauses that supplement the FAR to satisfy
the specific needs of the agency.

1.303 Publication and codification.

(8 Agency-wide acquisition regulations shall be pub-
lished in the Federal Register as required by law, shall be
codified under an assigned chapter in Title 48, Code of
Federal Regulations, and shall parallel the FAR in format,
arrangement, and numbering system (but see 1.105-1(c)).
Coverage in an agency acquisition regulation that imple-
ments a specific part, subpart, section, or subsection of
the FAR shall be numbered and titled to correspond to the
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4.703

tract. The contracting officer shall ask the offeror to provide
its DUNS number by using the provision prescribed at
4.603(a). If the successful offeror does not provide its num-
ber, the contracting officer shall contact the offeror and
obtain the DUNS number.

4.603 Solicitation provisions.

(a)(1) The contracting officer shall insert the provision at
52.204-6, Data Universal Numbering System (DUNS)
Number, in solicitations that are expected to result in a
requirement for the generation of an SF 279, Federa
Procurement Data System (FPDS)—Individual Contract
Action Report (see 4.602(c)), or asimilar agency form.

(2) For offerors located outside the United States, the
contracting officer may modify paragraph (c) of the provi-
sion at 52.204-6 to provide the correct phone numbers for
the Dun & Bradstreet offices in the areas from which offer-
ors are anticipated to respond.

(b) The contracting officer shall insert the provision at
52.204-5, Women-Owned Business, in al solicitations that
are not set aside for small business concerns and that exceed
the simplified acquisition threshold, when the contract is to
be performed inside the United States, its territories or pos-
sessions, Puerto Rico, the Trust Territory of the Pacific
Islands, or the District of Columbia

Subpart 4.7—Contractor Records Retention

4.700 Scope of subpart.

This subpart provides policies and procedures for reten-
tion of records by contractors to meet the records review
requirements of the Government. In this subpart, the terms
“contracts” and “contractors” include “subcontracts’ and
“subcontractors.”

4.701 Purpose.

The purpose of this subpart is to generaly describe
records retention requirements and to allow reductions in
the retention period for specific classes of records under
prescribed circumstances.

4,702 Applicability.

(a) This subpart appliesto records generated under con-
tracts that contain one of the following clauses:

(1) Audit and Records—Sealed Bidding (52.214-26).
(2) Audit and Records—Negotiation (52.215-2).

(b) This subpart is not mandatory on Department of
Energy contracts for which the Comptroller General alows
alternative records retention periods. Apart from this excep-
tion, this subpart applies to record retention periods under
contracts that are subject to Chapter 137, Title 10, U.S.C.,
and the Federal Property and Administrative ServicesAct of
1949, as amended, 40 U.S.C. 471, et seq.

4,703 Palicy.

(a) Except as stated in 4.703(b), contractors shall make
available records, which includes books, documents,
accounting procedures and practices, and other data, regard-
less of type and regardless of whether such items are in
written form, in the form of computer data, or in any other
form, and other supporting evidence to satisfy contract
negotiation, administration, and audit requirements of the
contracting agencies and the Comptroller General for—

(1) 3yearsafter final payment or, for certain records;

(2) The period specified in 4.705 through 4.705-3,
whichever of these periods expires first.

(b) Contractors shall make available the foregoing
records and supporting evidence for alonger period of time
than isrequired in 4.703(a) if—

(1) A retention period longer than that cited in
4.703(a) is specified in any contract clause; or

(2) The contractor, for its own purposes, retains the
foregoing records and supporting evidence for a longer
period. Under this circumstance, the retention period shall
be the period of the contractor’s retention or 3 years after
final payment, whichever period expires first.

(3) The contractor does not meet the original due date
for submission of final indirect cost rate proposals specified
in subparagraph (d)(2) of the clause at 52.216-7, Allowable
Cost and Payment, and subparagraph (c)(2) of the clause at
52.216-13, Allowable Cost and Payment—Facilities. Under
these circumstances, the retention periods in 4.705 shall be
automatically extended one day for each day the proposal is
not submitted after the original due date.

(c) Nothing in this section shall be construed to preclude
a contractor from duplicating or storing original records in
electronic form unless they contain significant information
not shown on the record copy. Original records need not be
maintained or produced in an audit if the contractor or sub-
contractor provides photographic or electronic images of
the original records and meets the following requirements:

(1) The contractor or subcontractor has established
procedures to ensure that the imaging process preserves
accurate images of the original records, including signatures
and other written or graphic images, and that the imaging
processis reliable and secure so as to maintain the integrity
of the records.

(2) The contractor or subcontractor maintains an
effective indexing system to permit timely and convenient
access to the imaged records.

(3) The contractor or subcontractor retains the origi-
nal records for a minimum of one year after imaging to
permit periodic validation of the imaging systems.

(d) If the information described in paragraph (@) of this
section is maintained on a computer, contractors shall retain
the computer data on areliable medium for the time periods
prescribed. Contractors may transfer computer data in
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machine readable form from one reliable computer medium
to another. Contractors computer data retention and transfer
procedures shall maintain the integrity, reliability, and secu-
rity of the origina computer data. Contractors shall also
retain an audit trail describing the data transfer. For the
record retention time periods prescribed, contractors shall
not destroy, discard, delete, or write over such computer
data

4,704 Calculation of retention periods.

(8) The retention periods in 4.705 are calculated from
the end of the contractor’s fiscal year in which an entry is
made charging or allocating a cost to a Government con-
tract or subcontract. If a specific record contains a series of
entries, the retention period is calculated from the end of the
contractor’sfiscal year in which the final entry ismade. The
contractor should cut off the records in annual blocks and
retain them for block disposal under the prescribed retention
periods.

(b) When records generated during a prior contract are
relied upon by a contractor for cost or pricing data in nego-
tiating a succeeding contract, the prescribed periods shall
run from the date of the succeeding contract.

(c) If two or more of the record categories described in
4.705 are interfiled and screening for disposal is not practi-
cal, the contractor shall retain the entire record series for the
longest period prescribed for any category of records.

4.705 Specific retention periods.

The contractor shall retain the records identified in
4.705-1 through 4.705-3 for the periods designated,
provided retention is required under 4.702. Records are
identified in this subpart in terms of their purpose or use and
not by specific name or form number. Although the descrip-
tive identifications may not conform to normal contractor
usage or filing practices, these identifications apply to all
contractor records that come within the description.

4.705-1 Financial and cost accounting records.

(a8 Accounts receivable invoices, adjustments to the
accounts, invoice registers, carrier freight bills, shipping
orders, and other documents which detail the material or
services hilled on the related invoices: Retain 4 years.

(b) Material, work order, or service order files, consist-
ing of purchase requisitions or purchase orders for material
or services, or orders for transfer of material or supplies:
Retain 4 years.

(c) Cash advance recapitulations, prepared as posting
entries to accounts receivable ledgers for amounts of
expense vouchers prepared for employees travel and
related expenses: Retain 4 years.
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(d) Paid, canceled, and voided checks, other than those
issued for the payment of salary and wages: Retain 4 years.

(e) Accounts payable records to support disbursements
of funds for materials, equipment, supplies, and services,
containing originals or copies of the following and related
documents: remittance advices and statements, vendors
invaices, invoice audits and distribution slips, receiving and
inspection reports or comparable certifications of receipt
and inspection of material or services, and debit and credit
memoranda: Retain 4 years.

(f) Labor cost distribution cards or equivalent docu-
ments: Retain 2 years.

(g) Petty cash records showing description of expendi-
tures, to whom paid, name of person authorizing payment,
and date, including copies of vouchers and other supporting
documents: Retain 2 years.

4.705-2 Pay administration records.

(a) Payroll sheets, registers, or their equivalent, of
salaries and wages paid to individual employees for each
payroll period; change dlips; and tax withholding state-
ments: Retain 4 years.

(b) Clock cards or other time and attendance cards:
Retain 2 years.

(c) Paid checks, receiptsfor wages paid in cash, or other
evidence of payments for services rendered by employees:
Retain 2 years.

4.705-3 Acquisition and supply records.

(a) Storerequisitions for materials, supplies, equipment,
and services: Retain 2 years.

(b) Work orders for maintenance and other services:
Retain 4 years.

(c) Equipment records, consisting of equipment usage
and status reports and equipment repair orders. Retain 4
years.

(d) Expendable property records, reflecting accountabil-
ity for the receipt and use of material in the performance of
acontract: Retain 4 years.

(e) Receiving and inspection report records, consisting
of reports reflecting receipt and inspection of supplies,
equipment, and materials: Retain 4 years.

(f) Purchase order files for supplies, equipment, mater-
ial, or services used in the performance of a contract;
supporting documentation and backup files including, but
not limited to, invoices, and memoranda; e.g., memoranda
of negotiations showing the principal elements of subcon-
tract price negotiations (see 52.244-1 and 52.244-2): Retain
4 years.

(g) Production records of quality control, reliability, and
inspection: Retain 4 years.
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4.803

Subpart 4.8—Government Contract Files

4.800 Scope of subpart.

This subpart prescribes requirements for establishing,
maintaining, and disposing of contract files for all contrac-
tual actions. The application of this subpart to contracts
awarded using the simplified acquisition procedures cov-
ered by Part 13 is optional. (See also documentation
requirements in 13.106-3(b)).

4801 General.

(8 The head of each office performing contracting, con-
tract administration, or paying functions shall establish files
containing the records of all contractual actions.

(b) The documentation in the files (see 4.803) shall be
sufficient to constitute a complete history of the transaction
for the purpose of —

(1) Providing a complete background as a basis for
informed decisions at each step in the acquisition process,

(2) Supporting actions taken;

(3) Providing information for reviews and investiga-
tions; and

(4) Furnishing essential factsin the event of litigation
or congressional inquiries.

(c) Thefilesto be established include—

(1) Afilefor cancelled solicitations;
(2) Afilefor each contract; and
(3) Afilesuch asacontractor general file, containing
documents relating—for example—to—
(i) No specific contract;
(i) More than one contract; or
(iii) The contractor in a general way (e.g., con-
tractor's management systems, past performance, or
capabilities).

4.802 Contract files.
(&) A contract file should generally consist of—

(1) The contracting office contract file, which shall
document the basis for the acquisition and the award, the
assignment of contract administration (including payment
responsibilities), and any subsequent actions taken by the
contracting office;

(2) The contract administration office contract file,
which shall document actions reflecting the basis for and
the performance of contract administration responsibilities;
and

(3) The paying office contract file, which shall docu-
ment actions prerequisite to, substantiating, and reflecting
contract payments.

(b) Normally, each file should be kept separately; how-
ever, if appropriate, any or all of the files may be combined;

e.g., if al functions or any combination of the functions are
performed by the same office.

(c) Filesshall be maintained at organizational levels that
shall ensure—

(1) Effective documentation of contract actions;

(2) Ready accessibility to principal users;

(3) Minimal establishment of duplicate and working
files;

(4) The safeguarding of classified documents; and

(5) Conformance with agency regulations for file
location and maintenance.

(d) If the contract files or file segments are decentralized
(e.g., by type or function) to various organizational ele-
ments or to other outside offices, responsibility for their
maintenance shall be assigned. A central control and, if
needed, alocator system should be established to ensure the
ability to locate promptly any contract files.

(e) Contents of contract files that are contractor bid or
proposal information or source selection information as
defined in 3.104-3 shall be protected from disclosure to
unauthorized persons (see 3.104-5).

(f) Agencies may retain contract files in any medium
(paper, electronic, microfilm, etc.) or any combination of
media, as long as the requirements of this subpart are satis-
fied.

4.803 Contentsof contract files.

Thefollowing are examples of the records normally con-
tained, if applicable, in contract files:

(8 Contracting office contract file. (1) Purchase
request, acquisition planning information, and other preso-
licitation documents.

(2) Justifications and approvals, determinations and
findings, and associated documents.

(3) Evidence of availability of funds.

(4) Synopsis of proposed acquisition as published in
the Commerce Business Daily or reference thereto.

(5) The list of sources solicited, and a list of any
firms or persons whose requests for copies of the solicita-
tion were denied, together with the reasons for denial.

(6) Set-aside decision.

(7) Government estimate of contract price.

(8) A copy of the solicitation and all amendments
thereto.

(9) Security requirements and evidence of required
clearances.

(10) A copy of each offer or quotation, the related
abstract, and records of determinations concerning late
offers or quotations. Unsuccessful offers or quotations may
be maintained separately, if cross-referenced to the contract
file. The only portions of the unsuccessful offer or quotation
that need be retained are—

(i) Completed solicitation sectionsA, B, and K;

(FAC 97-04) 4-9



FAC 97-04 APRIL 24, 1998

4.803

FEDERAL ACQUISITION REGULATION

(if) Technical and management proposals;

(iii) Cost/price proposals; and

(iv) Any other pages of the solicitation that the
offeror or quoter has altered or annotated.

(11) Contractor’s certifications and representations.

(12) Preaward survey reports or reference to previous
preaward survey reports relied upon.

(13) Source selection documentation.

(14) Contracting officer’s determination of the con-
tractor’s responsibility.

(15) Small Business Administration Certificate of
Competency.

(16) Records of contractor’s compliance with labor
policies including equal employment opportunity policies.

(17) Cost or pricing data and Certificates of Current
Cost or Pricing Data or a required justification for waiver,
or information other than cost or pricing data.

(18) Packaging and transportation data.

(19) Cost or price analysis.

(20) Audit reports or reasons for waiver.

(21) Record of negotiation.

(22) Justification for type of contract.

(23) Authority for deviations from this regulation,
statutory requirements, or other restrictions.

(24) Required approvals of award and evidence of
legal review.

(25) Notice of award.

(26) The original of—

(i) The signed contract or award;

(if) All contract modifications; and

(iii) Documents supporting modifications exe-
cuted by the contracting office.

(27) Synopsis of award or reference thereto.

(28) Notice to unsuccessful quoters or offerors and
record of any debriefing.

(29) Acquisition management reports (see Subpart
4.6).

(30) Bid, performance, payment, or other bond docu-
ments, or a reference thereto, and notices to sureties.

(31) Report of postaward conference.

(32) Noticeto proceed, stop orders, and any overtime
premium approvals granted at the time of award.

(33) Documents requesting and authorizing modifi-
cation in the normal assignment of contract administration
functions and responsibility.

(34) Approvals or disapprovals of requests for
waivers or deviations from contract requirements.

(35) Rejected engineering change proposals. These
proposals may be filed separately for early disposal (see
4.805(h)).

(36) Royalty, invention, and copyright reports
(including invention disclosures) or reference thereto.

(37) Contract completion documents.
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(38) Documentation regarding termination actions
for which the contracting office is responsible.

(39) Cross-referencesto pertinent documents that are
filed elsewhere.

(40) Any additional documents on which action was
taken or that reflect actions by the contracting office perti-
nent to the contract.

(41) A current chronological list identifying the
awarding and successor contracting officers, with inclusive
dates of responsibility.

(b) Contract administration office contract file. (1)
Copy of the contract and all modifications, together with
official record copies of supporting documents executed by
the contract administration office.

(2) Any document modifying the normal assign-
ment of contract administration functions and
responsibility.

(3) Security requirements.

(4) Cost or pricing data, Certificates of Current Cost
or Pricing Data, or information other than cost or pricing
data; cost or price analysis; and other documentation sup-
porting contractual actions executed by the contract
administration office.

(5) Preaward survey information.

(6) Purchasing system information.

(7) Consent to subcontract or purchase.

(8) Performance and payment bonds and surety infor-
mation.

(9) Postaward conference records.

(10) Ordersissued under the contract.

(11) Noticeto proceed and stop orders.

(12) Insurance policies or certificates of insurance or
references to them.

(13) Documents supporting advance or progress pay-
ments.

(14) Progressing, expediting, and production surveil-
lance records.

(15) Quality assurance records.

(16) Property administration records.

(17) Documentation regarding termination actions
for which the contract administration office is responsible.

(18) Cross reference to other pertinent documents
that are filed elsewhere.

(19) Any additional documents on which action was
taken or that reflect actions by the contract administration
office pertinent to the contract.

(20) Contract completion documents.

(c) Paying office contract file. (1) Copy of the contract
and any modifications.

(2) Bills, invoices, vouchers, and supporting docu-
ments.

(3) Record of payments or receipts.

(4) Other pertinent documents.
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Sec.

11.000 Scope of part.
11.001 Definitions.
11.002 Policy.

Subpart 11.1—Selecting and Developing Requirements
Documents
11.101 Order of precedence for requirements documents.
11.102 Standardization program.
11.103 Market acceptance.
11.104 Items peculiar to one manufacturer.
11.105 Purchase descriptions for service contracts.

Subpart 11.2—Using and Maintaining Requirements
Documents
11.201 Identification and availability of specifications.
11.202 Maintenance of standardization documents.
11.203 Customer satisfaction.
11.204 Solicitation provisions and contract clauses.

Subpart 11.3—Acceptable M aterial
11.301  Policy.
11.302 Contract clause.

Subpart 11.4—Delivery or Performance Schedules
11.401 General.
11.402 Factors to consider in establishing schedules.
11.403 Supplies or services.
11.404 Contract clauses.

Subpart 11.5—Liquidated Damages
11.501 General.
11.502 Palicy.
11.503 Procedures.
11.504 Contract clauses.

Subpart 11.6—Priorities and Allocations
11.600 Scope of subpart.
11.601 Definitions.
11.602 General.
11.603 Procedures.
11.604 Solicitation provision and contract clause.

Subpart 11.7—Variation in Quantity
11.701 Supply contracts.
11.702 Construction contracts.
11.703 Contract clauses.

Subpart 11.8—Testing
11.801 Preaward in-use evaluation.

11.000 Scope of part.
This part prescribes policies and procedures for describ-
ing agency needs.

11.001 Definitions.

As used in this part—

“Reconditioned” means restored to the original normal
operating condition by readjustments and material replace-
ment.

“Recovered material” has the meaning provided such
term in 23.402.

“Remanufactured” means factory rebuilt to origina
specifications.

“Virgin material” means previously unused raw material,
including previously unused copper, aluminum, lead, zinc,
iron, other metal or metal ore, or any undeveloped resource
that is, or with new technology will become, a source of raw
meaterials.

11.002 Policy.

(@) Infulfilling requirements of 10 U.S.C. 2305(a)(1), 10
U.S.C. 2377, 41 U.S.C. 253a(a), and 41 U.S.C. 264b, agen-
cies shall—

(1) Specify needs using market research in a manner
designed to—

(i) Promote full and open competition (see Part 6),
or maximum practicable competition when using simplified
acquisition procedures, with due regard to the nature of the
supplies or services to be acquired; and

(if) Only include restrictive provisions or condi-
tions to the extent necessary to satisfy the needs of the
agency or as authorized by law.

(2) To the maximum extent practicable, ensure that
acquisition officials—

(i) State requirements with respect to an acquisi-
tion of supplies or servicesin terms of —

(A) Functions to be performed;
(B) Performance required; or
(C) Essentia physical characteristics;

(ii) Define requirements in terms that enable and
encourage offerors to supply commercial items, or, to the
extent that commercial items suitable to meet the agency's
needs are not available, nondevelopmental items, in
response to the agency solicitations;

(ii1) Provide offerors of commercial items and non-
developmental items an opportunity to compete in any
acquisition to fill such requirements;

(iv) Require prime contractors and subcontractors
at al tiers under the agency contracts to incorporate com-
mercial items or nondevelopmental items as components of
items supplied to the agency; and

(v) Modify requirements in appropriate cases to
ensure that the requirements can be met by commercial items
or, to the extent that commercial items suitable to meet the
agency's needs are not available, nondevel opmental items.
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(b) The Metric Conversion Act of 1975, as amended by
the Omnibus Trade and Competitiveness Act of 1988 (15
U.S.C. 20543, et seq.), designates the metric system of mea
surement as the preferred system of weights and measures
for United States trade and commerce, and it requires that
each agency use the metric system of measurement in its
acquisitions, except to the extent that such use is impracti-
cableor islikely to cause significant inefficiencies or loss of
markets to United States firms. Requiring activities are
responsible for establishing guidance implementing this
policy in formulating their requirements for acquisitions.

(c) To the extent practicable and consistent with Subpart
9.5, potential offerors should be given an opportunity to
comment on agency requirements or to recommend applica-
tion and tailoring of requirements documents and alternative
approaches. Requiring agencies should apply specifications,
standards, and related documentsinitially for guidance only,
making final decisions on the application and tailoring of
these documents as a product of the design and development
process. Requiring agencies should not dictate detailed
design solutions prematurely (see 7.101 and 7.105(a)(8)).

(d) The Resource Conservation and Recovery Act of 1976
(42 U.SC. 6901, et seq.), as amended, Executive Order
12873, dated October 20, 1993, and Executive Order 12902,
dated March 8, 1994, establish requirements for the procure-
ment of products containing recovered materials, and
environmentally preferable and energy-efficient products and
sarvices. Requiring activities shal prepare plans, drawings,
specifications, standards (including voluntary standards), and
purchase descriptions that consider the requirements set forth
in Part 23. Environmentd objectives, such as pollution pre-
vention (e.g., promoting waste reduction, source reduction,
energy efficiency and maximum practicable recovered mater-
ia content) (see Part 23) shdl be considered when describing
Government requirements for supplies and services, and when
devel oping source selection factors for competitive negotiated
acquisitions (see 15.304), when appropriate.

(e) Some or al of the performance levels or performance
specifications in a solicitation may be identified as targets
rather than as fixed or minimum requirements.

Subpart 11.1—Selecting and Developing
Requirements Documents

11.101 Order of
documents.

(a) Agencies may select from existing requirements doc-
uments, modify or combine existing requirements
documents, or create new requirements documents to meet
agency needs, consistent with the following order of prece-
dence:

precedence for requirements
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(1) Documents mandated for use by law.

(2) Performance-oriented documents.

(3) Detailed design-oriented documents.

(4) Standards, specifications and related publications
issued by the Government outside the Defense or Federal
series for the non-repetitive acquisition of items.

(b) Agencies should prepare product descriptions to
achieve maximum practicable use of recovered material,
other materias that are environmentally preferable, and
products that are energy-efficient (see Subparts 23.4 and
23.7).

11.102 Standardization program.

Agencies shall select existing reguirements documents
or devel op new requirements documents that meet the needs
of the agency in accordance with the guidance contained in
the Federal Standardization Manual and, for DOD compo-
nents, DOD 4120.3-M, Defense Standardization Program
Policies and Procedures. The Federal Standardization
Manual may be obtained from General Services
Administration, Federal Supply Service Bureau,
Specifications Section, Suite 8100, 470 L'Enfant Plaza, SW,
Washington, DC 20407. DOD 4120.3-M may be obtained
from DOD Single Stock Point, Standardization Document
Order Desk, Building 4D, 700 Robbins Avenue,
Philadelphia, PA 19111-5094.

11.103 Market acceptance.

(a) Section 8002(c) of Pub. L. 103-355 provides that, in
accordance with agency procedures, the head of an agency
may, under appropriate circumstances, require offerors to
demonstrate that the items offered—

(1) Have either—
(i) Achieved commercial market acceptance; or
(i) Been satisfactorily supplied to an agency under
current or recent contracts for the same or similar require-
ments; and
(2) Otherwise meet the item description, specifica-
tions, or other criteria prescribed in the public notice and
solicitation.

(b) Appropriate circumstances may, for example, include
situations where the agency’s minimum need is for an item
that has a demonstrated reliability, performance or product
support record in a specified environment. Use of market
acceptance is inappropriate when new or evolving items
may meet the agency’s needs.

(c) In developing criteria for demonstrating that an item
has achieved commercial market acceptance, the contract-
ing officer shall ensure the criteriain the solicitation—
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economic price adjustment. Use of any other contract type
to acquire commercial items is prohibited.

12.208 Contract quality assurance.

Contracts for commercial items shall rely on contractors
existing quality assurance systems as a substitute for
Government inspection and testing before tender for accep-
tance unless customary market practices for the commercial
item being acquired include in-process inspection. Any in-
process inspection by the Government shall be conducted in
amanner consistent with commercial practice.

12.209 Determination of price reasonableness when
contracting by negotiation.
When contracting by negotiation for commercial items,
the policies and procedures in Subpart 15.4 shall be used to
establish the reasonableness of prices.

12.210 Contract financing.

Customary market practice for some commercial items
may include buyer contract financing. The contracting offi-
cer may offer Government financing in accordance with the
policies and procedures in Part 32.

12.211 Technical data.

Except as provided by agency-specific statutes, the
Government shall acquire only the technical data and the
rights in that data customarily provided to the public with a
commercial item or process. The contracting officer shall
presume that data delivered under a contract for commercial
items was devel oped exclusively at private expense. When
a contract for commercia items requires the delivery of
technical data, the contracting officer shall include appro-
priate provisions and clauses delineating the rights in the
technical data in addenda to the solicitation and contract
(see Part 27 or agency FAR supplements).

12.212 Computer software.

(@ Commercial computer software or commercial com-
puter software documentation shall be acquired under
licenses customarily provided to the public to the extent
such licenses are consistent with Federal law and otherwise
satisfy the Government’'s needs. Generally, offerors and
contractors shall not be required to—

(1) Furnish technical information related to commer-
cial computer software or commercial computer software
documentation that is not customarily provided to the pub-
lic; or

(2) Relinquish to, or otherwise provide, the
Government rights to use, modify, reproduce, release, per-
form, display, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the
Government shall have only those rights specified in the
license contained in any addendum to the contract.

12.213 Other commercial practices.

It is a common practice in the commercial marketplace
for both the buyer and seller to propose terms and condi-
tions written from their particular perspectives. The terms
and conditions prescribed in this part seek to balance the
interests of both the buyer and seller. These terms and con-
ditions are generally appropriate for use in a wide range of
acquisitions. However, market research may indicate other
commercial practicesthat are appropriate for the acquisition
of the particular item. These practices should be considered
for incorporation into the solicitation and contract if the
contracting officer determines them appropriate in conclud-
ing a business arrangement satisfactory to both parties and
not otherwise precluded by law or Executive order.

12.214 Cost Accounting Standards.

Cost Accounting Standards (CAS) do not apply to con-
tracts and subcontracts for the acquisition of commercial
items when these contracts and subcontracts are firm-fixed-
price or fixed-price with economic price adjustment
(provided that the price adjustment is not based on actual
costs incurred). See 30.201-1 for CAS applicability to
fixed-price with economic price adjustment contracts and
subcontracts for commercial items when the price adjust-
ment is based on actual costsincurred. When CAS applies,
the contracting officer shall insert the appropriate provi-
sions and clauses as prescribed in 30.201.

Subpart 12.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial Items

12.300 Scope of subpart.
This subpart establishes provisions and clauses to be
used when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for
the acquisition of commercial items.

(8) In accordance with Section 8002 of Public Law 103-
355 (41 U.S.C. 264, note), contracts for the acquisition of
commercial items shall, to the maximum extent practicable,
include only those clauses—

(1) Required to implement provisions of law or exec-
utive orders applicable to the acquisition of commercial
items; or

(2) Determined to be consistent with customary com-
mercial practice.

(b) To implement this Act, the contracting officer shall
insert the following provisionsin solicitations for the acqui-
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sition of commercial items, and clauses in solicitations and
contracts for the acquisition of commercial items:

(1) The provision at 52.212-1, Instructions to
Offerors—Commercial Items. This provision provides a sin-
gle, streamlined set of instructions to be used when soliciting
offers for commercia items and is incorporated in the solici-
tation by reference (see Block 27a, SF 1449). The contracting
officer may tailor these ingtructions or provide additiona
ingtructions tailored to the specific acquisition in accordance
with 12.302;

(2) The provision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. This provision pro-
vides a single, consolidated list of certifications and
representations for the acquisition of commercia itemsand is
attached to the solicitation for offerorsto complete and return
with their offer. This provision may not be tailored except in
accordance with Subpart 1.4;

(3) The clause at 52.212-4, Contract Terms and
Conditions—Commercial Items. This clause includes terms
and conditions which are, to the maximum extent practicable,
consistent with customary commercia practices and is incor-
porated in the solicitation and contract by reference (see Block
27a, SF 1449). The contracting officer may tailor this clause
in accordance with 12.302; and

(4) The clause at 52.212-5, Contract Terms and
Conditions Required to Implement Satutes or Executive
Orders—Commercial Items. This clause incorporates by ref-
erence only those clauses required to implement provisions of
law or executive orders applicable to the acquisition of com-
mercid items. The contracting officer shall attach this clause
to the solicitation and contract and, using the appropriate
clause prescriptions, indicate which, if any, of the additional
clausescited in 52.212-5(b) or (c) are applicableto the specific
acquisition. When cost information is obtained pursuant to
Part 15 to establish the reasonableness of prices for commer-
cid items, the contracting officer shal insert the clauses
prescribed for this purpose in an addendum to the solicitation
and contract. This clause may not be tailored.

(c) When the use of evaluation factors is appropriate, the
contracting officer may—

(1) Insert the provision at 52.212-2, Evaluation—
Commercia Items, in solicitations for commercial items (see
12.602); or

(2) Includeasimilar provision containing al evaluation
factorsrequired by 13.106, Subpart 14.2 or Subpart 15.3, asan
addendum (see 12.302(d)).

(d) Use of required provisons and clauses.
Notwithstanding prescriptions contained elsewhere in the
FAR, when acquiring commercial items, contracting officers
shall be required to use only those provisions and clauses pre-
scribed in this part. The provisions and clauses prescribed in
this part shall be revised, as necessary, to reflect the applica-
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bility of statutes and executive orders to the acquisition of
commercid items.

(e) Discretionary use of FAR provisionsand clauses. The
contracting officer may include in solicitations and contracts
by addendum other FAR provisions and clauses when their
useis congstent with the limitations contained in 12.302. For
example:

(1) The contracting officer may include appropriate
clauses when an indefinite-ddivery type of contract will be
used. The clauses prescribed at 16.505 may be used for this
purpose.

(2) The contracting officer may include appropriate
provisions and clauses when the use of options is in the
Government's interest. The provisions and clauses prescribed
in 17.208 may be used for this purpose. If the provision at
52.212-2 is used, paragraph (b) provides for the evaluation of
options.

(3) The contracting officer may use the provisions and
clauses contained in Part 23 regarding the use of recovered
material when appropriate for the item being acquired.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
and clauses) only as necessary to reflect agency unique
statutes applicableto the acquisition of commercid itemsor as
may be approved by the agency senior procurement executive,
or the individua responsible for representing the agency on
the FAR Council, without power of delegation.

12.302 Tailoring of provisons and clauses for the acqui-
sition of commercial items.

(8) General. Theprovisonsand clausesestablished inthis
subpart are intended to address, to the maximum extent prac-
ticable, commercia market practices for a wide range of
potential Government acquisitions of commercia items.
However, because of the broad range of commercia items
acquired by the Government, variations in commercia prac-
tices, and the relative volume of the Government's
acquisitions in the specific market, contracting officers may,
within the limitations of this subpart, and after conducting
appropriate market research, tailor the provision at 52.212-1,
Instructionsto Offerors—Commercial Items, and the clause at
52.212-4, Contract Terms and Conditions— Commercia
Items, to adapt to the market conditions for each acquisition.

(b) Tailoring 52.212-4, Contract Terms and Conditions—
Commercial Items. The following paragraphs of the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, implement statutory requirements and shal not be
tallored—

(1) Assignments;

(2) Disputes,

(3) Payment (except as provided in Subpart 32.11);
(4) Invoice;

(5) Other compliances; and
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(2) Management;

(3) Technical;

(4) Past performance; and

(5) Cost or pricing data (see Table 15-2 of 15.408) or
information other than cost or pricing data.

(c) Section M, Evaluation factorsfor award. Identify all
significant factors and any significant subfactorsthat will be
considered in awarding the contract and their relative
importance (see 15.304(d)). The contracting officer shall
insert one of the phrasesin 15.304(e).

15.205 Issuing solicitations.

(@ The contracting officer shall issue solicitations to
potential sources in accordance with the policies and proce-
duresin 5.102, 19.202-4, and Part 6.

(b) A master solicitation, as described in 14.203-3, may
also be used for negotiated acquisitions.

15.206 Amending the solicitation.

(8 When, either before or after receipt of proposals, the
Government changes its requirements or terms and condi-
tions, the contracting officer shall amend the solicitation.

(b) Amendments issued before the established time and
date for receipt of proposals shall be issued to al parties
receiving the solicitation.

(c) Amendments issued after the established time and
date for receipt of proposals shall be issued to al offerors
that have not been eliminated from the competition.

(d) If aproposal of interest to the Government involves
a departure from the stated requirements, the contracting
officer shall amend the solicitation, provided this can be
done without revealing to the other offerors the aternate
solution proposed or any other information that is entitled to
protection (see 15.207(b) and 15.306(€)).

(e) If, in the judgment of the contracting officer, based
on market research or otherwise, an amendment proposed
for issuance after offers have been received is so substantial
as to exceed what prospective offerors reasonably could
have anticipated, so that additional sources likely would
have submitted offers had the substance of the amendment
been known to them, the contracting officer shall cancel the
original solicitation and issue a new one, regardless of the
stage of the acquisition.

(f) Oral notices may be used when timeis of the essence.
The contracting officer shall document the contract file and
formalize the notice with an amendment (see Subpart 4.5,
Electronic Commerce in Contracting).

(g) At aminimum, the following information should be
included in each amendment:

(1) Name and address of issuing activity.
(2) Solicitation number and date.

(3) Amendment number and date.

(4) Number of pages.

(5) Description of the change being made.

(6) Government point of contact and phone number
(and electronic or facsimile address, if appropriate).

(7) Revisionto solicitation closing date, if applicable.

15.207 Handling proposals and infor mation.

(8 Upon receipt at the location specified in the solicita
tion, proposals and information received in response to a
request for information (RFI) shall be marked with the date
and time of receipt and shall be transmitted to the desig-
nated officials.

(b) Proposals shall be safeguarded from unauthorized
disclosure throughout the source selection process. (See
3.104 regarding the disclosure of source selection informa-
tion (41 U.S.C. 423)). Information received in response to
an RFI shall be safeguarded adequately from unauthorized
disclosure.

(c) If any portion of aproposal received by the contract-
ing officer electronically or by facsimile is unreadable, the
contracting officer immediately shall notify the offeror and
permit the offeror to resubmit the unreadable portion of the
proposal. The method and time for resubmission shall be
prescribed by the contracting officer after consultation with
the offeror, and documented in the file. The resubmission
shall be considered asif it were received at the date and time
of the origina unreadable submission for the purpose of
determining timeliness under 15.208(a), provided the
offeror complies with the time and format requirements for
resubmission prescribed by the contracting officer.

15.208 Submission, modification, revision, and
withdrawal of proposals.

(a) Offerors are responsible for submitting offers, and
any revisions and modifications to them, so as to reach the
Government office designated in the solicitation on time. If
an emergency or unanticipated event interrupts normal
Government processes so that proposals cannot be received
at the office designated for receipt of proposals by the exact
time specified in the solicitation, and urgent Government
requirements preclude amendment of the solicitation clos-
ing date, the time specified for receipt of proposals will be
deemed to be extended to the same time of day specified in
the solicitation on the first work day on which normal
Government processesresume. If notimeis specified in the
solicitation, the time for receipt is 4:30 p.m., local time, for
the designated Government office on the date that proposals
are due.

(b) Proposas, and modifications to them, that are
received in the designated Government office after the exact
time specified are "late” and shall be considered only if—

(1) They are received before award is made; and
(2) The circumstances meet the specific requirements
of 52.215-1(c)(3)(i).
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() The contracting officer shall promptly notify any
offeror if its proposal, modification, or revision was
received late, and shall inform the offeror whether or not it
will be considered, unless contract award is imminent and
the notice prescribed in 15.503(b) would suffice.

(d) When alate proposal or modification is transmitted
to a contracting office in the United States or Canada by
registered or certified maill or by U.S. Posta Service
Express Mail Next Day Service-Post Office to Addressee
and is received before award, the offeror shall be promptly
notified substantially in accordance with the natice in
14.304-2, appropriately modified to relate to proposals.

(e) Late proposals and modifications that are not con-
sidered shall be held unopened, unless opened for
identification, until after award and then retained with other
unsuccessful proposals.

(f) The following shall, if available, be included in the
contracting office files for each late proposal, response to
request for information, or modification:

(1) The date of mailing, filing, or delivery.

(2) The date and hour of receipt.

(3) Whether or not considered for award.

(4) The envelope, wrapper, or other evidence of date
of submission.

(g) Proposds may be withdrawn at any time before
award. Written proposals are withdrawn upon receipt by the
contracting officer of a written notice of withdrawal. Oral
proposals in response to ora solicitations may be with-
drawn oraly. The contracting officer shall document the
contract file when such oral withdrawals are made. One
copy of withdrawn proposals should be retained in the con-
tract file (see 4.803(8)(10)). Extra copies of the withdrawn
proposals may be destroyed or returned to the offeror at the
offeror’'s request. Extremely bulky proposals shall only be
returned at the offeror’s request and expense.

(h) Upon withdrawal of an electronically transmitted
proposal, the data received shall not be viewed and shall be
purged from primary and backup data storage systems.

15.209 Solicitation provisions and contract clauses.

When contracting by negotiation—

(8 The contracting officer shall insert the provision at
52.215-1, Instructions to Offerors—Competitive
Acquisition, in al competitive solicitations where the
Government intends to award a contract without discus-
sions.

(1) If the Government intends to make award after
discussions with offerors within the competitive range, the
contracting officer shall use the basic provision with its
Alternate I.

(2) If the Government would be willing to accept
alternate proposals, the contracting officer shall ater the
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basic clause to add a new paragraph (c)(9) substantially the
same asAlternate |1.

(b)(1) The contracting officer shall insert the clause at
52.215-2, Audit and Records-Negotiation (10 U.S.C. 2313,
41 U.S.C. 254d, and OMB Circular No. A-133), in solicita-
tions and contracts except those for—

(i) Acquisitions not exceeding the simplified
acquisition threshold;

(ii) The acquisition of utility services at rates not
exceeding those established to apply uniformly to the gen-
era public, plus any applicable reasonable connection
charge; or

(iii) The acquisition of commercial items
exempted under 15.403-1.

(2) For facilities acquisitions, the contracting officer
shall use the clause with its Alternate I.

(3) For cost-reimbursement contracts with State and
local Governments, educational institutions, and other non-
profit organizations, the contracting officer shall use the
clause with its Alternate 11.

(4) When the examination of records by the Comptroller
General iswaived in accordance with 25.901, the contracting
officer shall use the clause with its Alternate I11.

() When issuing a solicitation for information or plan-
ning purposes, the contracting officer shall insert the
provision at 52.215-3, Request for Information or
Solicitation for Planning Purposes, and clearly mark on the
face of the solicitation that it is for information or planning
purposes.

(d) The contracting officer shall insert the provision at
52.215-4, Type of Business Organization, in all solicita-
tions.

(e) The contracting officer shall insert the provision at
52.215-5, Facsimile Proposals, in solicitations if facsimile
proposals are authorized (see 15.203(d)).

(f) The contracting officer shall insert the provision at
52.215-6, Place of Performance, in solicitations unless the
place of performance is specified by the Government.

(g) The contracting officer shall insert the provision at
52.215-7, Annual Representations and Certifications—
Negotiation, in solicitations if annua representations and
certifications are used (see 14.213).

(h) The contracting officer shall insert the clause at
52.215-8, Order of Precedence—Uniform Contract Format,
in solicitations and contracts using the format at 15.204.

15.210 Forms.

Prescribed forms are not required to prepare solicitations
described in this part. The following forms may be used at
the discretion of the contracting officer:

(8 Standard Form 33, Solicitation, Offer and Award,
and Optional Form 308, Solicitation and Offer—Negotiated
Acquisition, may be used to issue RFPs and RFIs.
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Subpart 19.9 [Reserved]

Subpart 19.10—Small Business Competitiveness
Demonstration Program

19.1001  General.

19.1002  Definition.

19.1003  Purpose.

19.1004  Participating agencies.
19.1005  Applicability.

19.1006  Procedures.

19.1007  Solicitation provisions.

19.000 Scope of part.

(a) This part implements the acquisition-related sections
of the Small BusinessAct (15 U.S.C. 631, et seq.), applica
ble sections of the Armed Services Procurement Act (10
U.S.C. 2302, et seq.), the Federal Property and
Administrative ServicesAct (41 U.S.C. 252), and Executive
Order 12138, May 18, 1979. It covers—

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competi-
tive participation by small business concerns;

(4) The certificate of competency program;

(5) The subcontracting assistance program;

(6) The “8(a)” program, under which agencies con-
tract with the SBA for goods or services to be furnished
under a subcontract by a small disadvantaged business con-
cern; and

(7) The use of women-owned small business con-
cerns.

(b) This part, except for Subpart 19.6, appliesonly inside
the United States, its territories and possessions, Puerto
Rico, the Trust Territory of the Pacific Islands, and the
District of Columbia. Subpart 19.6 applies worldwide.

19.001 Definitions.

“Concern,” as used in this part, means any business
entity organized for profit (even if its ownership is in the
hands of a nonprofit entity) with a place of business located
in the United States and which makes a significant contri-
bution to the U.S. economy through payment of taxes
and/or use of American products, material and/or labor, etc.
“Concern” includes but is not limited to an individual, part-
nership, corporation, joint venture, association, or
cooperative. For the purpose of making affiliation findings
(see 19.101) any business entity, whether organized for
profit or not, and any foreign business entity, i.e., any entity
located outside the United States, shall be included.
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“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6).

“Industry,” as used in this part, means all concerns pri-
marily engaged in similar lines of activity, as listed and
described in the Standard Industrial Classification (SIC)
Manual.

“Labor surplus area’ means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on anational basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to al appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern” means a small
business concern that is at least 51 percent unconditionally
owned by one or more individual swho are both socially and
economically disadvantaged, or a publicly owned business
that has at least 51 percent of its stock unconditionally
owned by one or more socially and economically disadvan-
taged individuals and that has its management and daily
business controlled by one or more such individuals. This
term also means a small business concern that is at least 51
percent unconditionally owned by an economically disad-
vantaged Indian tribe or Native Hawaiian Organization, or a
publicly owned business that has at least 51 percent of its
stock unconditionally owned by one of these entities, that
has its management and daily business controlled by mem-
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applications or appear from other representations to be qual-
ified small business concerns.

(b) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists
are dready excessively long and only some of the concernson
the list will be solicited. This effort should include contacting
the agency SBA procurement center representetive, or if there
is none, the SBA.

(c) Publicize solicitations and contract awards in the
“Commerce Business Daily” (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards shall
be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not aso labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer shall encourage maximum response
to solicitations by small business, small disadvantaged busi-
ness concerns, and women-owned small business concerns by
taking the following actions:

(8 Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with solici-
tations, or furnish information as to where they may be
obtained or examined.

(c) Send solicitations to—

(2) All small business concerns on the solicitation mail-
ing list; or

(2) A pro rata number of small business concerns when
less than acomplete list is used.

(d) Provideto any small business concern, upon itsrequest,
acopy of bid sets and specifications with respect to any con-
tract to be let, the name and telephone number of an agency
contact to answer questions related to such prospective con-
tract and adequate citations to each mgjor Federa law or
agency rule with which such business concern must comply in
performing such contract other than laws or agency rules with
which the small business must comply when doing business
with other than the Government.

19.202-5 Data collection and reporting requirements.

Agencies shall measure the extent of small business partic-
ipation in their acquisition programs by taking the following
actions:

(8 Require each prospective contractor to represent
whether it is a small business, small disadvantaged business
or women-owned small business (see the provision at 52.219-
1, Small Business Program Representations).

(b) Accurately measure the extent of participation by small,
small disadvantaged, and women-owned small businesses in
Government acquisitions in terms of the total value of con-

tracts placed during each fiscal year, and report data to the
SBA at the end of each fiscal year (see Subpart 4.6).

19.202-6 Determination of fair market price.

Agencies shall determine the fair market price of small
business set-aside and 8(a) contracts as follows:

(a) For total and partiad small business set-aside contracts,
the fair market price shdl be the price achieved in accordance
with the reasonable price guidelinesin 15.405.

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall follow
the procedures at 19.807.

Subpart 19.3—Deter mination of Statusasa
Small Business Concern

19.301 Representation by the offeror.

(&) To be digible for award as a small business, an offeror
must represent in good faith that it is a small business at the
time of its written representation. An offeror may represent
that it isasmall business concern in connection with aspecific
solicitation if it meets the definition of a small business con-
cern applicableto the solicitation and has not been determined
by the Small Business Administration (SBA) to be other than
asmall business.

(b) The contracting officer shall accept an offeror’s repre-
sentation in aspecific bid or proposal that itisasmall business
unless (1) another offeror or interested party chalenges the
concern’s small business representation or (2) the contracting
officer has areason to question the representation. Challenges
of and questions concerning a specific representation shall be
referred to the SBA in accordance with 19.302.

(c) An offeror’s representation that it is asmall businessis
not binding on the SBA. If an offeror’s smal business status
is challenged, the SBA will evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting officer, asto whether the offeror isasmall business. A
concern cannot become digible for a specific award by taking
action to meet the definition of a small business concern after
the SBA has determined that it is not a small business.

(d) If the SBA determines that the status of a concern as a
“small business’, a “smal disadvantaged business’ or a
“women-owned small business’ has been misrepresented in
order to obtain a set-aside contract, an 8(a) subcontract, a sub-
contract that isto be included as part or al of agoa contained
in a subcontracting plan, or a prime or subcontract to be
awarded asaresult, or in furtherance of any other provision of
Federal law that specificaly references Section 8(d) of the
Small Business Act for a definition of program digibility, the
SBA may take action as specified in Section 16(d) of the Act.
If the SBA declines to take action, the agency may initiate the
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process. The SBA's regulations on penalties for misrepresen-
tations and false statements are contained in 13 CFR 124.6.

19.302 Protesting a small business representation.

(a) An offeror, the SBA Government Contracting Area
Director having responsibility for the areain which the head-
quarters of the protested offeror is located, the SBA
Associate Administrator for Government Contracting, or
another interested party may protest the small business rep-
resentation of an offeror in a specific offer.

(b) Any time after offers are opened, the contracting officer
may question the small business representation of any offeror
in a specific offer by filing a contracting officer’s protest (see
paragraph (c) below).

(©)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, shal promptly forward the protest to the SBA
Government Contracting Area Office for the geographical
area where the principa office of the concern in question is
located.

(2) The protest, or confirmation if the protest was initi-
ated orally, shal be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the dle-
gation that the offeror is not small. The SBA will dismiss any
protest that does not contain specific grounds for the protest.

(d) In order to affect a specific solicitation, a protest must
be timely. SBA's regulations on timeliness are contained in
| 13 CFR 121.1004.

(1) To betimely, aprotest by any concern or other inter-
ested party must be received by the contracting officer (see
(d)(1)(i) and (ii) of this section) by the close of business of the
5th business day after bid opening (in sealed bid acquisitions)
or receipt of the special natification from the contracting offi-
cer that identifies the apparently successful offeror (in
negotiated acquisitions) (see 15.503(a)(2)).

(i) A protest may be made ordly if it isconfirmed in
writing either within the 5-day period or by letter postmarked

| no later than 1 business day after the oral protest.

(ii) A protest may be madeinwriting if it isdelivered
to the contracting officer by hand, telegram, or letter post-
marked within the 5-day period.

(2) A contracting officer’s protest is always considered
timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals.

(e) Upon receipt of a protest from or forwarded by the
Contracting Office, the SBA will—
| (2) Notify the contracting officer and the protester of the
date it was received, and that the size of the concern being
challenged is under consideration by the SBA; and
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(2) Furnish to the concern whose representation is being
protested a copy of the protest and a blank SBA Form 355,
Application for Small Business Determination, by certified
mail, return receipt requested.

(f) Within 3 business days after receiving a copy of the
protest and the form, the challenged offeror must file with the
SBA a completed SBA Form 355 and a statement answering
the allegations in the protest, and furnish evidence to support
its pogition. If the offeror does not submit the required mater-
ia within the 3 business days or another period of time granted
by the SBA, the SBA may assume that the disclosure would
be contrary to the offeror’s interests.

(9)(2) Within 10 business days after receiving a protest, the
challenged offeror’s response, and other pertinent informa-
tion, the SBA will determine the size status of the challenged
concern and notify the contracting officer, the protester, and
the challenged offeror of its decision by certified mail, return
receipt requested.

(2) The SBA Government Contracting Area Director, or
designee, will determine the small business status of the ques-
tioned bidder or offeror and notify the contracting officer and
the bidder or offeror of the determination. Award may be
made on the basis of that determination. This determination is
final unlessit is appealed in accordance with paragraph (i) of
this section, and the contracting officer is notified of the
appeal before award. If an award was made before the time
the contracting officer received notice of the appeal, the con-
tract shall be presumed to be valid.

(h)(1) After receiving a protest involving an offeror being
considered for award, the contracting officer shall not award
the contract until (i) the SBA has made a size determination or
(ii) 10 business days have expired since SBA's receipt of a
protest, whichever occurs first; however, award shall not be
withheld when the contracting officer determines in writing
that an award must be made to protect the public interest.

(2) After the 10-day period has expired, the contracting
officer may, when practical, continue to withhold award until
the SBA's determination is received, unless further delay
would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
SBA's size determination, the contracting officer shall notify
SBA that the award has been made.

(4) If aprotest isreceived that challengesthe small busi-
ness status of an offeror not being considered for award, the
contracting officer is not required to suspend contracting
action. The contracting officer shall forward the protest to the
SBA (see paragraph (c)(1) of this section) with a notation that
the concern is not being considered for award, and shall notify
the protester of this action.

(i) An appeal from an SBA size determination may befiled
by any concern or other interested party whose protest of the
small business representation of ancther concern has been
denied by an SBA Government Contracting Area Director,
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any concern or other interested party that has been adversely
affected by a Government Contracting Area Director’s deci-
son, or the SBA Associate Administrator for the SBA
program involved. The appea must be filed with the—

Office of Hearings and Appeals
Small Business Administration

Suite 5900, 409 3rd Street, SW

Washington, DC 20416

within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134. It iswithin the
discretion of the SBA Judge whether to accept an appeal from
asizedetermination. |f the Judge decides not to consider such
an appedl, the Judge will issue an order denying review and
specifying the reasons for the decision. The SBA will inform
the contracting officer of its ruling on the appeal. The SBA
decision, if received before award, will apply to the pending
acquisition. SBA rulings received after award shall not apply
to that acquisition.

(j) A protest that is not timely, even though received before
award, shall be forwarded to the SBA Government
Contracting Area Office (see paragraph (c)(1) of this section),
with a notation on it that the protest is not timely. The pro-
tester shall be notified that the protest cannot be considered on
theinstant acquisition but has been referred to SBA for its con-
dsderation in any future actions. A protest received by a
contracting officer after award of acontract shall be forwarded
to the SBA Government Contracting Area Office with a nota-
tion that award has been made. The protester shall be notified
that the award has been made and that the protest has been for-
warded to SBA for its consideration in future actions.

19.303 Determining standard industrial classification
codes and size standards.

(&) The contracting officer shall determine the appropriate
standard industrial classification code and related small busi-
ness size standard and include them in solicitations above the
micro-purchase threshold.

(b) If different products or services are required in the same
solicitation, the solicitation shall identify the appropriate small
business size standard for each product or service.

(c) The contracting officer’s determination is fina unless
appealed asfollows:

(2) An appeal from acontracting officer’s SIC code des-
ignation and the applicable size standard must be served and
filed within 10 calendar days after the issuance of the initial
solicitation. SBA's Office of Hearings and Appeals (OHA)
will dismiss summarily an untimely SIC code appeal.

(2)(i) The appeal petition must bein writing and must be
addressed to the—

Office of Hearings and Appeals

Smadll Business Administration

Suite 5900, 409 3rd Street, SW

Washington, DC 20416

(ii) Thereis no required format for the appedl; how-
ever, the appead must include—

(A) The solicitation or contract number and the
name, address, and telephone number of the contracting offi-
cer;

(B) A full and specific statement as to why the
size determination or SIC code designation is alegedly erro-
neous and argument supporting the allegation; and

(C) The name, address, telephone number, and
signature of the appellant or its attorney.

(3) The appellant must serve the appeal petition upon—

(i) The SBA official who issued the size determina-
tion;

(i) The contracting officer who assigned the SIC
code to the acquisition;

(iii) The business concern whose size dtatus is a
issue;

(iv) All persons who filed protests; and

(v) SBA's Office of Generd Counsdl.

(4) Upon receipt of a SIC code appea, OHA will notify
the contracting officer by a notice and order of the date OHA
received the appeadl, the docket number, and Judge assigned to
the case. The contracting officer’'s response to the appedl, if
any, must include argument and evidence (see 13 CFR 134),
and must be received by OHA within 10 calendar days from
the date of the docketing notice and order, unless otherwise
specified by the Administrative Judge. Upon receipt of OHA's
docketing notice and order, the contracting officer must imme-
diately send to OHA a copy of the solicitation relating to the
SIC code appeal.

(5) After close of record, OHA will issue adecision and
inform the contracting officer. If OHA's decision is received
by the contracting officer beforethe date the offers are due, the
decision shall befinal and the solicitation must be amended to
reflect the decision, if appropriate. OHA's decision received
after the due date of the initial offers shall not apply to the
pending solicitation but shall apply to future solicitations of
the same products or services.

19.304 Solicitation provision and contract clause.

(& The contracting officer shall insert the provision at
52.219-1, Small Business Program Representations, in solici-
tations exceeding the micro-purchase threshold when the
contract is to be performed inside the United States, its terri-
tories or possessions, Puerto Rico, the Trust Territory of the
Pecific Idands, or the District of Columbia.

(b) When contracting by sealed bidding, the contracting
officer shall insert the provision at 52.219-2, Equal Low Bids,
in solicitations and contracts when the contract is to be per-
formed inside the United States, its territories or possessions,
Puerto Rico, the Trust Territory of the Pacific Idands, or the
Didgtrict of Columbia
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Subpart 19.4—Cooper ation with the Small
BusinessAdministration

19401 General.

(&) The Smdl BusinessAct isthe authority under which the
Small Business Administration (SBA) and agencies consult
and cooperate with each other in formulating policies to
ensure that small business interests will be recognized and
protected.

(b) The Director of Small and Disadvantaged Business
Utilization serves as the agency foca point for interfacing
with SBA.

19.402 Small Business Administration procurement
center representatives.

(8 The SBA may assign one or more procurement center
representatives to any contracting activity or contract admin-
istration office to carry out SBA policies and programs.
Assigned SBA procurement center representatives are
required to comply with the contracting agency’s directives
governing the conduct of contracting personnel and therelease
of contract information. The SBA must obtain for its procure-
ment center representatives security clearances required by the
contracting agency.

(b) Upon their request and subject to applicable acquisition
and security regulations, contracting officers shall give SBA
procurement center representatives access to al reasonably
obtainable contract information that is directly pertinent to
their official duties.

(c) The duties assigned by SBA to its procurement center
representatives include the following:

(1) Reviewing proposed acquisitions to recom-
mend—

(i) The setting aside of selected acquisitions not uni-
laterally set aside by the contracting officer,

(i) New qualified small, small disadvantaged and
women-owned small business sources, and

(i) Breskout of components for competitive acqui-
sitions.

(2) Reviewing proposed acquisition packages provided
in accordance with 19.202-1(e). If the SBA procurement cen-
ter representative believes that the acquisition, as proposed,
makes it unlikely that small businesses can compete for the
prime contract, the representative shall recommend any alter-
nate contracting method that the representative reasonably
believes will increase small business prime contracting oppor-
tunities. The recommendation shal be made to the
contracting officer within 15 days after receipt of the package.

(3) Recommending concerns for inclusion on solicita-
tion mailing lists or on a list of concerns to be solicited in a
specific acquisition.
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(4) Appedling to the chief of the contracting office any
contracting officer’s determination not to solicit a concern
recommended by the SBA for a particular acquisition, when
not doing so results in no small business being solicited.

(5) Conducting periodic reviews of the contracting
activity to which assigned to ascertain whether it is complying
with the small business policiesin this regulation.

(6) Sponsoring and participating in conferences and
training designed to increase small business participation in
the contracting activities of the office.

19.403 Small Business Administration breakout
procurement center representative.

(8 The SBA isrequired by section 403 of Pub. L. 98-577
to assign abreakout procurement center representative to each
major procurement center. A major procurement center means
a procurement center that, in the opinion of the administrator,
purchases substantial dollar amounts of other than commercial
items, and which has the potential to incur significant savings
as aresult of the placement of a breakout procurement repre-
sentative. The SBA breakout procurement center
representative is an advocate for (1) the appropriate use of full
and open competition, and (2) the breakout of items, when
appropriate and while maintaining the integrity of the system
inwhich such items are used. The SBA breakout procurement
center representative is in addition to the SBA procurement
center representative (see 19.402). When an SBA breakout
procurement center representative is assigned, the SBA is
required to assign at least two collocated small business tech-
nical advisors. Assigned SBA breakout procurement center
representatives and technical advisors are required to comply
with the contracting agency’s directives governing the conduct
of contracting personnel and the release of contract informa-
tion. The SBA must obtain for its breakout procurement center
representatives and technical advisors security clearances
required by the contracting agency.

(b) Contracting officers shall comply with 19.402(b) in
their relationships with SBA breakout procurement center rep-
resentatives and SBA small business technical advisors.

(c) The SBA breakout procurement center representativeis
authorized to—

(1) Attend any provisioning conference or similar eval-
uation session during which determinations are made as to
whether requirements are to be acquired using other than full
and open competition and make recommendations with
respect to such requirements to the members of such confer-
ence or session;

(2) Review, at any time, restrictions on competition pre-
vioudly imposed on items through acquisition method coding
or similar procedures and recommend to personnel of the
appropriate activity the prompt reevaluation of such limita
tions,
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will be asterisked and a continuation sheet appended which
includes the following:

(1) Agency acquisition office, prime contract number,
name of agency contracting officer and lines for signature,
date signed, and effective date.

(2) The SBA office, the SBA contract number, name
of the SBA contracting officer, and lines for signature and
date signed.

(3) Name and linesfor the 8(a) subcontractor's signa-
ture and date signed.

19.811-2 Competitive.

(@ The contract will be prepared in accordance with
14.408-1(d), except that appropriate blocks on the Standard
Form 26 or 1442 will be asterisked and a continuation sheet
appended which includes the following:

(1) The agency contracting activity, prime contract
number, name of agency contracting officer, and lines for
signature, date signed, and effective date.

(2) The SBA office, the SBA subcontract number,
name of the SBA contracting officer and lines for signature
and date signed.

(b) The processfor obtaining signatures shall be as spec-
ified in 19.811-1(b)(4).

19.811-3 Contract clauses.

(@ The contracting officer shall insert the clause at
52.219-11, Special 8(a) Contract Conditions, in contracts
between the SBA and the agency when the acquisition is
accomplished using the procedures of 19.811-1(a) and (b).

(b) The contracting officer shall insert the clause at
52.219-12, Specia 8(a) Subcontract Conditions, in con-
tracts between the SBA and its 8(a) contractor when the
acquisition is accomplished using the procedures of 19.811-
1(a) and (b).

(c) The contracting officer shall insert the clause at
52.219-17, Section 8(a) Award, in competitive solicitations
and contracts when the acquisition is accomplished using
the procedures of 19.805 and in sole source awards which
utilize the aternative procedure in 19.811-1(c).

(d) The contracting officer shall insert the clause at
52.219-18, Notification of Competition Limited to Eligible
8(a) Concerns, in competitive solicitations and contracts
when the acquisition is accomplished using the procedures
of 19.805.

(1) The clause at 52.219-18 with its Alternate | will
be used when competition is to be limited to 8(a) concerns
within one or more specific SBA districts pursuant to
19.804-2.

(2) The clause at 52.219-18 with its Alternate Il will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at
52.219-14, Limitations on Subcontracting, in any solicita-
tion and contract resulting from this subpart.

19.812 Contract administration.

(8 The contracting officer shall assign contract admin-
istration functions, as required, based on the location of the
8(a) contractor (see DoD Directory of Contract
Administration Services Components (DoD 4105.59-H)).

(b) The agency shall distribute copies of the contract(s)
in accordance with Part 4. All contracts and modifications,
if any, shall be distributed to both the SBA and the firm in
accordance with the timeframes set forth in 4.201.

(c) To the extent consistent with the contracting activ-
ity's capability and resources, 8(a) contractors furnishing
requirements shall be afforded production and technical
assistance, including, when appropriate, identification of
causes of deficiencies in their products and suggested cor-
rective action to make such products acceptable.

(d) Section 407 of Public Law 100-656 requires that an
8(a) contract be terminated for convenience if the 8(a) con-
cern to which it was awarded transfers ownership or control
of the firm, unless the Administrator of the SBA, on a non-
delegable basis, waives the requirement for contract
termination. The Administrator may waive the termination
requirement only if certain conditions exist. Moreover, a
waiver of the statutory requirement for termination is per-
mitted only if the 8(a) firm's request for waiver is made to
the SBA prior to the actual relinquishment of ownership or
control. The clauses in the contract entitled “Special 8(a)
Contract Conditions” and “Special 8(a) Subcontract
Conditions” require the SBA and the 8(a) subcontractor to
notify the contracting officer when ownership of the firmis
being transferred. When the contracting officer receives
information that an 8(a) contractor is planning to transfer
ownership or control to another firm, action must be taken
immediately to preserve the option of waiving the termina
tion requirement. The contracting officer should determine
the timing of the proposed transfer and its effect on contract
performance and mission support. |If the contracting officer
determines that the SBA does not intend to waive the termi-
nation requirement, and termination of the contract would
severely impair attainment of the agency's program objec-
tives or mission, the contracting officer should immediately
notify the SBA in writing that the agency is requesting a
waiver. Within 15 business days thereafter, or such longer
period as agreed to by the agency and the SBA, the agency
head shall either confirm or withdraw the request for
waiver. Unless awaiver is approved by the SBA, the con-
tracting officer shall terminate the contract for convenience
upon receipt of awritten request by the SBA. This statutory
requirement for a convenience termination does not affect
the Government's right to terminate for default if the cause
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for termination of an 8(a) contract is other than the transfer
of ownership or control.

Subpart 19.9 [Reserved]

Subpart 19.10—Small Business
Competitiveness Demonstration Program

19.1001 General.

The Small Business Competitiveness Demonstration
Program was established by the Small Business
Competitiveness Demonstration Program Act of 1988, Public
Law 100-656 (15 U.S.C. 644 note). Pursuant to the Small
Business Reauthorization Act (Public Law 105-135), the
Small Business Competitiveness Demonstration Program has
been extended indefinitely. The program is implemented by
an OFPP Policy Directive and Test Plan, dated August 31,
1989, as amended on April 16, 1993, which remainsin effect
until supplemented or revised to reflect the statutory changes
in Public Law 105-135. Pursuant to Section 713(a) of Public
Law 100-656, the requirements of the FAR that are inconsis-
tent with the program procedures are waived. The program
consists of two major components—

(8 Unrestricted competition in four designated industry
groups; and

(b) Enhanced small business participation in 10 agency
targeted industry categories.

19.1002 Definition.

“Emerging small business,” as used in this subpart,
means a small business concern whose size is no greater
than 50 percent of the numerical size standard applicable to
the standard industrial classification code assigned to a con-
tracting opportunity.

19.1003 Purpose.

The purpose of the Program is to—

(a) Assess the ability of small businesses to compete
successfully in certain industry categories without competi-
tion being restricted by the use of small business set-asides.
This portion of the program is limited to the four designated
industry groups listed in section 19.1005.

(b) Measure the extent to which awards are made to a
new category of small businesses known as emerging small
businesses (ESB's), and to provide for certain acquisitions
to be reserved for ESB participation only. This portion of
the program is also limited to the four designated industry
groups listed in section 19.1005.

(c) Expand small business participation in 10 targeted
industry categories through continued use of set-aside pro-
cedures, increased management attention, and specifically
tailored acquisition procedures, as implemented through
agency procedures.
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19.1004 Participating agencies.

The following agencies have been identified as partici-
pants in the demonstration program:

The Department of Agriculture.

The Department of Defense, except the Defense
Mapping Agency.

The Department of Energy.

The Department of Health and Human Services.

The Department of the Interior.

The Department of Transportation.

The Department of Veterans Affairs.

The Environmental Protection Agency.

The General Services Administration.

The National Aeronautics and Space Administration.

19.1005 Applicability.

(8) Designated industry groups. (1) Construction under
standard industrial classification (SIC) codes that comprise
Major Groups 15, 16, and 17 (excluding dredging—Federal
Procurement Data System (FPDS) service codes Y216 and
7216).

(2) Refuse systems and related services including
portable sanitation services, under SIC code 4212 or 4953,
limited to FPDS service code S205.

(3) Architectural and engineering services (including
surveying and mapping) under SIC codes 7389, 8711, 8712,
or 8713, which are awarded under the qualification-based
selection procedures required by 40 U.S.C. 541 et seq. (see
Subpart 36.6) (limited to FPDS service codes C111 through
C216, C219, T002, TO04, TO08, TOO9, T014, and R404).

(4) Nonnuclear ship repair (including overhauls and
conversions) performed on nonnuclear propelled and non-
propelled ships under SIC code 3731, limited to FPDS
service codes J998 (repair performed east of the 108th
meridian) and J999 (repair performed west of the 108th
meridian).

(b) Targeted industry categories. Each participating
agency, in consultation with the Small Business
Administration, shall designate its own targeted industry
categories for enhanced small business participation.

19.1006 Procedures.

(8 General. (1) All solicitations shall include the
applicable SIC code and size standards.

(2) Theface of each award made pursuant to the pro-
gram shall contain a statement that the award is being issued
pursuant to the Small Business Competitiveness
Demonstration Program.

(b) Designated industry groups. (1) Solicitations for
acquisitions in any of the four designated industry groups
that have an anticipated dollar value greater than $25,000
shall not be considered for small business set-asides under
Subpart 19.5 (however, see paragraphs (b)(2) and (c)(1) of
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| this section). Acquisitionsin the designated industry groups
shall continue to be considered for placement under the 8(a)
program (see Subpart 19.8).

(2) Agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but
only within organizational unit(s) that failed to meet the
small business participation goal.

(c) Emerging small business set-aside. (1) All acquisi-
tions in the four designated industry groups with an
estimated value equal to or less than the emerging small
business reserve amount established by the Office of
Federal Procurement Policy shall be set aside for ESB's,
provided that the contracting officer determinesthat thereis
a reasonable expectation of obtaining offers from two or
more responsible ESB's that will be competitive in terms of
market price, quality, and delivery. If no such reasonable
expectation exists, the contracting officer shall—

(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5; or

(i) For acquisitions over $25,000, proceed in
accordance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB
set-aside and receives a quotation from only one ESB at a
reasonable price, the contracting officer shall make the
award. If thereisno quote from an ESB, or the quote is not
at a reasonable price, then the contracting officer shall can-
cel the ESB set-aside and proceed in accordance with
paragraph (c)(1) (i) or (ii) of this section.

(3) When using other than simplified acquisition pro-
cedures for ESB set-asides, the clause at 52.219-14,

Limitations on Subcontracting, shall be placed in all solici-
tations and resulting contracts.

(d) To expand small business participation in the tar-
geted industry categories, each participating agency will
develop and implement a time-phased strategy with incre-
mental goals, including reporting on goal attainment. To the
extent practicable, provisions that encourage and promote
teaming and joint ventures shall be considered. These pro-
visions should permit small business firms to effectively
compete for contracts that individual small businesses
would be ineligible to compete for because of lack of pro-
duction capacity or capability.

19.1007 Solicitation provisions.

(8 The contracting officer shall insert in full text the
provision at 52.219-19, Small Business Concern
Representation for the Small Business Competitiveness
Demonstration Program, in all solicitations in the four des-
ignated industry groups.

(b) The contracting officer shall insert in full text the
provision at 52.219-20, Notice of Emerging Small Business
Set-Aside, in al solicitations for emerging small businesses
in accordance with 19.1006(c).

(c) The contracting officer shall insert in full text the
provision at 52.219-21, Small Business Size Representation
for Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program, in all solicita
tionsissued in each of the targeted industry categories under
the Small Business Competitiveness Demonstration
Program that are expected to result in a contract award in
excess of $25,000.
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diately preceding the commencement of the new contract and
would face layoff or discharge if not employed under the new
contract.

» Where [successor contractor] has reason to believe, based on
credible information from a knowledgeable source, that an
employee’s performance has been unsuitable on the current
contract, the employee is not entitled to employment with the
new contractor.

If you are offered employment on the new contract, you will
have at least 10 days to accept the offer.

If you are an employee of [predecessor contractor] and believe
that you are entitled to an offer of employment with [successor
contractor], but have not received an offer, you may fileacom-
plaint with [contracting officer or representative], the
contracting officer handling this contract at: [address and tele-
phone number of contracting officer]. If the contracting officer
is unable to resolve your complaint, the contracting officer will
forward a report to the U.S. Department of Labor, Wage and
Hour Division. You also may file your complaint directly with
[address of the nearest District Office of the Wage and Hour
Division].

If you have any questions about your right to employment on
the new contract, contact: [Name, address, and tel ephone num-
ber of the contracting officer.]

221206 Complaint procedures.

(8 Any employee of the predecessor contractor, who
believes that he or she was not offered employment by the
successor contractor as required by this subpart, may file a
complaint with the contracting officer.

(b) Upon receipt of the complaint, the contracting officer
shall provide information to the employee(s) and the suc-
cessor contractor about their rights and responsibilities
under this subpart. If the matter is not resolved through
such actions, the contracting officer shall, within 30 days
from receipt of the complaint, obtain statements of the posi-
tions of the parties and forward the complaint and
statements, together with a summary of the issues and any
relevant facts known to the contracting officer, to the near-
est District Office of the Wage and Hour Division,
Employment Standards Administration, U.S. Department of
Labor, with copies to the contractor and the complaining
employee.

(c) If the contracting officer has not forwarded the com-
plaint to the Wage and Hour Division within 30 days of
receipt of the complaint, as required by paragraph (b) of this
section, the complainant may refile the complaint dirctly
with the nearest District Office of the Wage and Hour
Division.

22.1207 Withholding of contract payments.

() The Secretary of Labor has the authority to issue
orders prescribing appropriate remedies, including, but not
limited to, requiring employment of the predecessor con-
tractor’s employees and payment of wages lost.

(b) After an investigation and a determination by the
Administrator, Wage and Hour Division, Department of
Labor, that lost wages or other monetary relief is due, the
Administrator may direct that so much of the accrued pay-
ments due on either the contract or any other contract
between the contractor and the Government shall be with-
held in adeposit fund asis necessary to pay the moneys due.
Upon the final order of the Secretary of Labor that such
moneys are due, the Administrator may direct that such
withheld funds be transferred to the Department of Labor
for disbursement.

(c) If the contracting officer or the Secretary of Labor
finds that the predecessor contractor has failed to provide a
list of the names of employees working under the contract
in accordance with the requirements of the predecessor’'s
contract, the contracting officer may take such action as
may be necessary to cause the suspension of the payment of
funds until such time asthe list is provided to the contract-
ing officer.

22.1208 Contract clause.

The contracting officer shall insert the clause at 52.222-50,
Nondisplacement of Qualified Workers, in solicitations and
contracts for building services that succeed contracts for per-
formance of similar work at the same public building and that
are not excluded by 22.1203.

Subpart 22.13—Disabled Veterans and
Veterans of the Vietnam Era

22.1300 Scope of subpart.

This subpart prescribes policies and procedures for
implementing the Vietnam Era Veterans Readjustment
Assistance Act of 1972, as amended (38 U.S.C. 4211 and
4212) (the Act); Executive Order 11701, January 24, 1973
(3 CFR 1971 - 1975 Comp., p. 752); and the regulations of
the Secretary of Labor (41 CFR Part 60-250 and Part 61-
250). In this subpart, the terms “contract” and “contractor”
include “subcontract” and “ subcontractor.”

22.1301 Policy.

Government contractors, when entering into contracts
subject to the Act, are required to list all employment open-
ings, except those for executive and top management
positions, positions to be filled from within the contractor’s
organization, and positions lasting 3 days or less, with the
appropriate local employment service office. Contractors
are required to take affirmative action to employ, and
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advance in employment, qualified disabled veterans and
veterans of the Vietham erawithout discrimination based on
their disability or veteran's status.

22.1302 Applicability.

(8) TheAct appliesto all contracts for supplies and ser-
vices (including construction) of $10,000 or more except as
waived by the Secretary of Labor.

(b) The requirements of the clause at 52.222-35,
Affirmative Action for Disabled Veterans and Veterans of
the Vietnam Era, in any contract with a State or local gov-
ernment (or any agency, instrumentality, or subdivision)
shall not apply to any agency, instrumentality, or subdivi-
sion of that government that does not participate in work on
or under the contract.

221303 Waivers.

(a) The agency head, with the concurrence of the Deputy
Assistant Secretary for Federal Contract Compliance
Programs (OFCCP), Department of Labor (Deputy
Assistant Secretary), may waive any or al of the terms of
the clause at 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era, for—

(1) Any contract if a waiver is deemed to be in the
national interest; or
(2) Groups or categories of contractsif awaiver isin
the national interest and it is—
(i) Impracticable to act on each request individu-
aly; and
(ii) Determined that the waiver will substantially
contribute to convenience in administering the Act.

(b)(1) The head of a civilian agency, with the concur-
rence of the Deputy Assistant Secretary, or (2) the Secretary
of Defense may waive any requirement in this subpart when
it is determined that the contract is essentia to the national
security, and that its award without complying with such
requirements is necessary to the national security. Upon
making such a determination, the head of a civilian agency
I shall notify the Deputy Assistant Secretary in writing within
30 days.

(c) The contracting officer shall submit requests for
waivers in accordance with agency procedures.

(d) A waiver granted for a particular class of contracts
may be withdrawn for any contract within that class when-
ever considered necessary by the Deputy Assistant
Secretary to achieve the purposes of the Act. The with-
drawal shall not apply to contracts awarded before the
withdrawal. The withdrawal shall not apply to solicitations
under any means of sealed bidding unless it is made more
than 10 days before the date set for bid opening.
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221304 Department of Labor notices and reports.

(&) The contracting officer shall furnish to the contractor
appropriate notices for posting when they are prescribed by
the Deputy Assistant Secretary.

(b) The Act requires contractors to submit a report at
least annually to the Secretary of Labor regarding employ-
ment of Vietnam era and disabled veterans unless all of the
terms of the clause at 52.222-35, Affirmative Action for
Disabled Veterans and Veterans of the Vietnam Era, have
been waived (see 22.1303). The contractor shall use
Standard Form VETS-100, Federal Contractor Veterans
Employment Report, to submit the required reports.

22.1305 Collective bargaining agreements.

If performance under the clause at 52.222-35,
Affirmative Action for Disabled Veterans and Veterans of
the Vietnam Era, may necessitate a revision of a collective
bargaining agreement, the contracting officer shall advise
the affected labor unions that the Department of Labor
(DOL) will give them appropriate opportunity to present
their views. However, neither the contracting officer nor
any representative of the contracting officer shall discuss
with the contractor or any labor representative any aspect of
the collective bargaining agreement.

221306 Complaint procedures.

Following agency procedures, the contracting office
shall forward any complaints received about the administra-
tion of the Act to the Veteran's Employment Service of the
DOL, through the local Veteran's Employment
Representative or designee, at the local State employment
office. The Deputy Assistant Secretary is primarily respon- I
sible for making investigations of complaints.

22.1307 Actions because of nhoncompliance.

The contracting officer shall take necessary action as
soon as possible upon notification by the appropriate
agency official to implement any sanctions imposed on a
contractor by the Department of Labor for violations of the
clause at 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era. These sanctions
(see 41 CFR 60-250.28) may include—

(a8 Withholding from payments otherwise due;

(b) Termination or suspension of the contract; or

(c) Debarment of the contractor.

22.1308 Contract clauses.

(8)(1) The contracting officer shall insert the clause at
52.222-35, Affirmative Action for Disabled Veterans and
Veterans of the Vietnam Era, in solicitations and contracts
when the contract is for $10,000 or more or is expected to
amount to $10,000 or more, except when—
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(i) Work is performed outside the United States by
employees recruited outside the United States (for the pur-
poses of this subpart, “United States’” includes the States,
the District of Columbia, the Virgin Islands, the
Commonwealth of Puerto Rico, and Guam); or

(i) The agency head has waived, in accordance
with 22.1303(a) or 22.1303(b) all of the terms of the clause.

(2) If the agency head waives one or more (but not
all) of the terms of the clause in accordance with 22.1303(a)
or 22.1303(b), use the basic clause with its Alternate I.

(b) The contracting officer shall insert the clause at
52.222-37, Employment Reports on Disabled Veterans and
Veterans of the Vietnam Era, in solicitations and contracts
containing the clause at 52.222-35, Affirmative Action for
Disabled Veterans and Veterans of the Vietnam Era

Subpart 22.14—Employment of the
Handicapped

22.1400 Scope of subpart.

This subpart prescribes policies and procedures for
implementing Section 503 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 793) (the Act); Executive
Order 11758, January 15, 1974; and the regulations of the
Secretary of Labor (41 CFR Part 60-741). In this subpart,
the terms “ contract” and “ contractor” include “subcontract”
and “subcontractor.”

22,1401 Policy.

Government contractors, when entering into contracts
subject to the Act, are required to take affirmative action to
employ, and advance in employment, qualified handicapped
individuals without discrimination based on their physical
or mental handicap.

22.1402 Applicability.

(a8 Section 503 of the Act applies to all Government
contracts in excess of $2,500 for supplies and services
(including construction) except as waived by the Secretary
of Labor. The clause at 52.222-36, Affirmative Action for
Handicapped Workers, implements the Act.

(b) The requirements of the clause at 52.222-36,
Affirmative Action for Handicapped Workers, in any con-
tract with a State or local government (or any agency,
instrumentality, or subdivision) shal not apply to any
agency, instrumentality, or subdivision of that government
that does not participate in work on or under the contract.

221403 Waivers.

(@ The agency head, with the concurrence of the
Director, Office of Federal Contract Compliance Programs
(OFCCP), may waive any or al of the terms of the clause at

52.222-36, Affirmative Action for Handicapped Workers,
for—
(1) Any contract if a waiver is deemed to be in the
national interest; or
(2) Groups or categories of contractsif awaiver isin
the national interest and it is—
(i) Impracticable to act on each request individu-
aly; and
(ii) Determined that the waiver will substantially
contribute to convenience in administering the Act.

(b)(1) The head of a civilian agency, with the concur-
rence of the Director of OFCCP, or (2) the Secretary of
Defense, may waive any requirement in this subpart when it
is determined that the contract is essentia to the national
security, and that its award without complying with such
requirements is necessary to the national security. Upon
making such a determination, the head of a civilian agency
shall notify the Director in writing within 30 days.

(c) The contracting officer shall submit requests for
waivers in accordance with agency procedures.

(d) A waiver granted for a particular class of contracts
may be withdrawn for any contract within that class when-
ever considered necessary by the Director to achieve the
purposes of the Act. The withdrawal shall not apply to con-
tracts awarded before the withdrawal. The withdrawal shall
not apply to solicitations under any means of sealed bidding
unlessit is made more than 10 calendar days before the date
set for bid opening.

22.1404 Department of Labor notices.

The contracting officer shall furnish to the contractor
appropriate notices that state the contractor's obligations
and the handicapped individual's rights under the
Employment of the Handicapped program. The contracting
officer may obtain these notices from the Department of
Labor Regional Office, Office of Federal Contract
Compliance Programs.

221405 Collective bargaining agreements.

If performance under the clause at 52.222-36,
Affirmative Action for Handicapped Workers, may necessi-
tate a revision of a collective bargaining agreement, the
contracting officer shall advise the affected labor unions
that the Department of Labor will give them appropriate
opportunity to present their views. However, neither the
contracting officer nor any representative of the contracting
officer shall discuss with the contractor or any labor repre-
sentative any aspect of the collective bargaining agreement.

22.1406 Complaint procedures.

Following agency procedures, the contracting office
shall forward any complaints received about the administra-
tion of the Act to the—
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OFCCP
200 Constitution Avenue, NW
Washington, DC 20210

or to any OFCCP regional or area office. The OFCCP shall
institute investigation of each complaint and shall be
responsible for developing a complete case record.

22.1407 Actions because of noncompliance.

The contracting officer shall take necessary action as
soon as possible upon notification by the appropriate
agency officia to implement any sanctions imposed on a
contractor by the Department of Labor for violations of the
clause at 52.222-36, Affirmative Action for Handicapped
Workers. These sanctions (see 41 CFR 60-741.28) may
include—

(a) Withholding from payments otherwise due;

(b) Termination or suspension of the contract; or

(c) Debarment of the contractor.
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22.1408 Contract clause.

(& The contracting officer shall insert the clause at
52.222-36, Affirmative Action for Handicapped Workers, in
solicitations and contracts that exceed $2,500 or are
expected to exceed $2,500, except when—

(1) Work is performed outside the United States by
employees recruited outside the United States (for the pur-
pose of this subpart, “United States,” includesthe States, the
District of Columbia, the Virgin Islands, Puerto Rico,
Guam, American Samoa, and the Trust Territory of the
Pacific Islands); or

(2) The agency head has waived, in accordance with
22.1403(a) or 22.1403(b) all the terms of the clause.

(b) If the agency head waives one or more (but not all) of
the terms of the clause in accordance with 22.1403(a) or
22.1403(b), use the basic clause with its Alternate |.
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(b) 52.223-12, Refrigeration Equipment and Air
Conditioners, in solicitations and contracts for services
when the contract includes the maintenance, repair, or dis-
posa of any equipment or appliance using ozone-depleting
substances as a refrigerant, such as air conditioners, includ-
ing motor vehicles, refrigerators, chillers, or freezers.

Subpart 23.9—Toxic Chemical Release
Reporting

23.901 Purpose.

This subpart implements the requirements of Executive
Order (E.O.) 12969 of August 8, 1995, Federal Acquisition
and Community Right-To-Know. (See aso EPA Notice,
“Guidance Implementing Executive Order 12969” (60 FR
50738, September 29, 1995).)

23902 General.

(8 The Emergency Planning and Community Right-to-
Know Act of 1986 (EPCRA) and the Pollution Prevention
Act of 1990 (PPA) established programs to protect public
health and the environment by providing the public with
important information on the toxic chemicals being released
by manufacturing facilitiesinto the air, land, and water in its
communities.

(b) Under EPCRA section 313 (42 U.S.C. 11023), and
PPA section 6607 (42 U.S.C. 13106), the owner or operator
of certain manufacturing facilities is required to submit
annual reports on toxic chemical releases and waste man-
agement activities to the Environmental Protection Agency
(EPA) and the States.

23.903 Applicability.

(8 This subpart applies to all competitive contracts
expected to exceed $100,000 (including all options) and
competitive 8(a) contracts.

(b) This subpart does not apply to—

(1) Acquisitions of commercia items as defined in
Part 2; or

(2) Contractor facilities located outside the United
States. (The United States, as used in this subpart, includes
any State of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, American Samoa,
the United States Virgin Islands, the Northern Mariana
Islands, and any other territory or possession over which the
United States has jurisdiction.)

23.904 Déefinition.

“Toxic chemicals’ means reportable chemicals currently
listed and added pursuant to EPCRA sections 313(c), (d)
and (e), except for those chemicals deleted by EPA using the
statutory criteria of EPCRA, sections 313(d) and (€).

23.905 Policy.

(a) It is the policy of the Government to purchase sup-
plies and services that have been produced with a minimum
adverse impact on community health and the environment.

(b) Federal agencies, to the greatest extent practicable,
shall contract with companies that report in a public manner
on toxic chemicals released to the environment.

23.906 Requirements.

(a) E.O. 12969 requiresthat solicitationsfor competitive
contracts expected to exceed $100,000 (including all
options) include, to the maximum extent practicable, as an
award eligibility criterion, a certification by the offeror that,
if awarded a contract, either—

(1) Asthe owner or operator of facilitiesto be used in
the performance of the contract that are subject to Form R
filing and reporting requirements, the offeror will file, and
will continue to file throughout the life of the contract, for
such facilities, the Toxic Chemical Release Inventory Form
(Form R) as described in EPCRA sections 313(a) and (Q)
and PPA section 6607; or

(2) Facilities to be used in the performance of the
contract are exempt from Form R filing and reporting
requirements because the facilities—

(i) Do not manufacture, process, or otherwise use
any toxic chemicals listed under section 313(c) of EPCRA,
42 U.S.C. 11023(c);

(i) Do not have 10 or more full-time employees as
specified in section 313(b)(1)(A) of EPCRA, 42 U.S.C.
11023(b)(1)(A);

(iif) Do not meet the reporting thresholds of toxic
chemicals established under section 313(f) of EPCRA, 42
U.S.C. 11023(f) (including the alternate thresholds at 40
CFR 372.27, provided an appropriate certification form has
been filed with EPA);

(iv) Do not fal within Standard Industrial
Classification Code (SIC) designations 20 through 39 as set
forth in 19.102; or

(v) Are not located within any State of the United
States, the District of Columbia, the Commonwealth of
Puerto Rico, Guam, American Samoa, the United States
Virgin Islands, the Northern Mariana Islands, or any other
territory or possession over which the United States has
jurisdiction.

(b) A determination that it is not practicable to include
the solicitation provision at 52.223-13, Certification of
Toxic Chemical Release Reporting, in asolicitation or class
of solicitations shall be approved by a procurement official
at alevel no lower than the head of the contracting activity.
Prior to making such a determination for a solicitation or
class of solicitations with an estimated value in excess of
$500,000 (including all options), the agency shall consult
with the Environmental Protection Agency, Director,

(FAC 97-04) 23-9



FAC 97-04 APRIL 24, 1998

23.907

FEDERAL ACQUISITION REGULATION

Environmental Assistance Division, Office of Pollution
Prevention and Toxic Substances (Mail Code 7408),
Washington, DC 20460.

(c) Award shall not be made to offerors who do not cer-
tify in accordance with paragraph (&) of this section when
the provision at 52.223-13, Certification of Toxic Chemical
Release Reporting, isincluded in the solicitation. If facili-
ties to be used by the offeror in the performance of the
contract are not subject to Form R filing and reporting
requirements and the offeror fails to check the appropriate
box(es) in 52.223-13, Certification of Toxic Chemical
Release Reporting, such failure shall be considered a minor
informality or irregularity.

(d) The contracting officer shall cooperate with EPA rep-
resentatives and provide such advice and assistance as may
be required to aid EPA in the performance of its responsi-
bilities under E.O. 12969.

(e) EPA, upon determining that a contractor is not filing
the necessary forms or is filing incomplete information,
may recommend to the head of the contracting activity that
the contract be terminated for convenience. The head of the
contracting activity shall consider the EPA recommendation
and determine if termination or some other action is appro-
priate.

23.907 Solicitation provision and contract clause.

Except for acquisitions of commercia items as defined
in Part 2, the contracting officer shall—

(@) Insert the provision at 52.223-13, Certification of
Toxic Chemical Release Reporting, in all solicitations for
competitive contracts expected to exceed $100,000 (includ-
ing all options) and competitive 8(a) contracts, unlessit has
been determined in accordance with 23.906(b) that to do so
is not practicable; and

(b) When the solicitation contains the provision at
52.223-13, Certification of Toxic Chemical Release
Reporting, insert the clause at 52.223-14, Toxic Chemical
Release Reporting, in the resulting contract, if the contract
is expected to exceed $100,000 (including al options).
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Subpart 23.10—Federal Compliance with
Right-to-Know Laws and Pollution
Prevention Requirements

23.1001 Purpose.

This subpart implements requirements of Executive
Order (E.O.) 12856 of August 3, 1993, Federal Compliance
with Right-To-Know Laws and Pollution Prevention
Requirements.

23.1002 Applicability.

The requirements of this subpart apply to facilities
owned or operated by a Federal agency except those facili-
ties located outside the severa states of the United States,
the District of Columbia, and the Commonwealth of Puerto
Rico.

23.1003 Definition.
“Federal agency,” as used in this subpart, means an
executive agency (see 2.101).

23.1004 Requirements.

(8) E.O. 12856 requires Federal facilitiesto comply with
the provisions of the Emergency Planning and Community
Right-to-Know Act of 1986 (EPCRA)(42 U.S.C. 11001-
11050) and the Pollution Prevention Act of 1990 (PPA)(42
U.S.C. 13101-13109).

(b) Pursuant to Section 1-104 of E.O. 12856, and any
agency implementing procedures, every new contract that
provides for performance on a Federal facility shall require
the contractor to provide information necessary for the
Federal agency to comply with the emergency planning and
toxic release reporting requirements of EPCRA and PPA,
and other agency obligations under E.O. 12856.

23.1005 Contract clause.

The contracting officer shall insert the clause at 52.223-5,
Pollution Prevention and Right-to-Know Information, in al
solicitations and contracts that provide for performance, in
whole or in part, on a Federal facility.
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25.000 Scope of part.

Except as provided in agency regulations, this part pro-
vides policies and procedures to implement the Buy
American Act, the Balance of Payments Program, purchases
under the Trade Agreements Act of 1979, and other laws
and regulations that pertain to acquiring foreign supplies,
services, and construction materials. This part also provides
policies and procedures pertaining to international agree-
ments, customs and duties, the clause at 52.215-2, Audit and
Records—Negotiation, and use of local currency for pay-
ment.

Subpart 25.1—Buy American Act—Supplies

25.100 Scope of subpart.

This subpart implements the Buy American Act (41
U.S.C. 10) and Executive Order 10582, December 17, 1954
(as amended). It appliesto—

(@) Supply contracts exceeding the micro-purchase
threshold; and

(b) Contracts for services that involve the furnishing of
supplies when the supply portion of the contract exceeds the
micro-purchase threshold.

25.101 Definitions.

“Civil aircraft and related articles,” as used in this sub-
part, means—
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(a) All aircraft other than aircraft to be purchased for use
by the Department of Defense or the U.S. Coast Guard;

(b) The engines (and parts and components for incorpo-
ration into the engines) of these aircraft;

(c) Any other parts, components, and subassemblies for
incorporation into the aircraft; and

(d) Any ground flight simulators, and parts and compo-
nents of these simulators, for use with respect to the aircraft,
whether to be used as original or replacement equipment in
the manufacture, repair, maintenance, rebuilding, modifica-
tion, or conversion of the aircraft, and without regard to
whether the aircraft or articles receive duty-free treatment
under section 601(a)(2) of the Trade Agreements Act of
1979.

“Components,” as used in this subpart, means those arti-
cles, materials, and supplies incorporated directly into the
end products.

“Domestic end product,” as used in this subpart, means
(8) an unmanufactured end product mined or produced in
the United States, or (b) an end product manufactured in the
United States, if the cost of its components mined, pro-
duced, or manufactured in the United States exceeds 50
percent of the cost of all its components. (In determining if
an end product is domestic, only the end product and its
components shall be considered.) The cost of each compo-
nent includes transportation costs to the place of
incorporation into the end product and any applicable duty
(whether or not a duty-free entry certificate is issued).
Components of foreign origin of the same class or kind for
which determinations have been made in accordance with
25.102(8)(3) and (4) are treated as domestic. Scrap gener-
ated, collected, and prepared for processing in the United
States is considered domestic.

“Domestic offer,” as used in this subpart, means an
offered price for a domestic end product, including trans-
portation to destination.

“End product,” as used in this subpart, means those arti-
cles, materials, and supplies to be acquired for public use
under the contract.

“Foreign end product,” as used in this subpart, means an
end product other than a domestic end product.

“Foreign offer,” asused in this subpart, means an offered
price for a foreign end product, including transportation to
destination and duty (whether or not a duty-free entry cer-
tificate is issued).

“Instrumentality,” as used in this subpart, does not
include an agency or division of the government of a coun-
try, but may be construed to include arrangements such as
the European Union.

“United States,” as used in this subpart, means the
United States, its possessions, Puerto Rico, and any other
place subject to its jurisdiction, but does not include leased
bases or trust territories.
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25.102 Poalicy.

(@) The Buy American Act requires that only domestic
end products be acquired for public use, except articles,
materials, and supplies—

(1) For use outside the United States;

(2) For which the cost would be unreasonable, as
determined in accordance with 25.105;

(3) For which the agency head determines that
domestic preference would be inconsistent with the public
interest;

(4) That are not mined, produced, or manufactured in
the United States in sufficient and reasonably available
commercial quantities, of a satisfactory quality (see
25.108); or

(5) Purchased specifically for commissary resae.

(b) Unless agency regulation prescribes otherwise—

(1) The contracting officer may make a nonavailabil-
ity determination under 25.102(a)(4) for an acquisition if—

(i) The acquisition was conducted by full and open
competition;

(if) The acquisition was synopsized under 5.201;
and,

(iii) No offer for a domestic end product was
received; or

(2) The head of the contracting activity or designee
may make a nonavailability determination under 25.102
(8)(4) for any circumstance other than that specified in para
graph (b)(1) of this section.

25.103 Agreementswith certain foreign gover nments.

The Department of Defense and the National
Aeronautics and Space Administration (NASA) have deter-
mined that it is inconsistent with the public interest to apply
the restrictions of the Buy American Act to their acquisi-
tions for public use of certain supplies mined, produced, or
manufactured in certain foreign countries. Detailed proce-
dures implementing these determinations are in the
Department of Defense (DoD) Federal Acquisition
Regulation Supplement and the NASA Federal Acquisition
Regulation Supplement.

25.104 Acquiring civil aircraft and related articles.
(8 TheU.S. Trade Representative, on February 19, 1980
(45 FR 12349, February 25, 1980), waived applying the
Buy American Act to the acquisition of civil aircraft and
related articles of countries or instrumentalities that are par-
ties to the Agreement on Civil Aircraft. The representative
acted under the authority of section 303 of the Trade
Agreements Act of 1979 (19 U.S.C. 2513). Countries and
Instrumentalities that are parties to the agreement (as of
January 1, 1996) are Canada, the European Union (Austria,
Belgium, Denmark, Finland, France, Germany, Greece,
Ireland, Italy, Luxembourg, the Netherlands, Portugal,
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“Designated country construction material,” as used in
this subpart, means construction material that—

(a) Is wholly the growth, product, or manufacture of a
designated country; or

(b) In the case of a construction material which consists
in whole or in part of materials from another country or
instrumentality, has been substantially transformed in a des-
ignated country into a new and different construction
material distinct from the materials from which it was trans-
formed.

“Designated country end product,” as used in this sub-
part, means an article that (a) is wholly the growth, product,
or manufacture of the designated country, or (b) in the case
of an article which consists in whole or in part of materials
from another country or instrumentality, has been substan-
tialy transformed into a new and different article of
commerce with a name, character, or use distinct from that
of the article or articles from which it was so transformed.
The term refers to a product offered for purchase under a
supply contract, but for purposes of calculating the value of
the end product includes services (except transportation ser-
vices) incidental to its supply; provided, that the value of
those incidental services does not exceed that of the product
itself.

“Eligible product”, as used in this subpart, means a des-
ignated, North American Free Trade Agreement (NAFTA),
or Caribbean Basin country end product.

“Mexican end product,” as used in this subpart, means an
article that (@) is wholly the growth, product, or manufac-
ture of Mexico, or (b) inthe case of an article which consists
in whole or in part of materials from another country or
instrumentality, has been substantially transformed in
Mexico into anew and different article of commerce with a
name, character, or use distinct from that of the article or
articles from which it was transformed. The term refersto a
product offered for purchase under a supply contract, but for
purposes of calculating the value of the end product
includes services (except transportation services) incidental
toits supply; provided, that the value of those incidental ser-
vices does not exceed that of the product itself.

“North American Free Trade Agreement (NAFTA)
country”, as used in this subpart, means Canada or Mexico.

“NAFTA country construction material”, means a con-
struction material that—

(@) Is whally the growth, product, or manufacture of a
NAFTA country; or

(b) In the case of a construction material which consists
in whole or in part of materials from another country or
instrumentality, has been substantially transformed in a
NAFTA country into a new and different construction mate-
rial distinct from the materials from which it was
transformed.

“NAFTA country end product”, as used in this subpart,
means a Canadian end product or a Mexican end product.

25.402 Palicy.

(8)(1) Executive Order 12260 requires the U.S. Trade
Representative to set the dollar threshold for application of
the Trade Agreements Act. The current threshold is
$190,000 for supply and services contracts and $7,311,000
for construction contracts. The thresholdswill be published
in the Federal Register and will be distributed through
agency procedures on an expedited basis. When the value
of the proposed acquisition of an eligible product is esti-
mated to be at or over the dollar threshold, agencies shall
evaluate offers for an eligible product without regard to the
restrictions of the Buy American Act (see Subpart 25.1) or
the Balance of Payments Program (see Subpart 25.3).
When the value of the proposed construction contract is
estimated to be at or over the dollar threshold, agencies shall
evaluate offers of designated country construction materials
without regard to the restrictions of the Buy American Act
(see Subpart 25.2) or the Balance of Payments Program (see
Subpart 25.3). When the value of the proposed acquisition
is estimated to be below the Trade Agreements Act thresh-
old, the restrictions of the Buy American Act or the Balance
of Payments Program shall be applied to foreign offers,
except as noted in paragraphs (a)(2) and (a)(3) of this sec-
tion (see 25.105).

(2) Asrequired by Article 15 of the U.S.-Israel Free
Trade Area Agreement, agencies other than the Department
of Defense, Department of Energy, Department of
Transportation, the Bureau of Reclamation of the
Department of the Interior, the Federal Housing Finance
Board, and the Office of Thrift Supervision shall evaluate
offers of Isragli end products at or above $50,000 in amount
without regard to the restrictions of the Buy American Act
(see Subpart 25.1) or the Balance of Payments Program (see
Subpart 25.3).

(3) As required by the North American Free Trade
Agreement (NAFTA) Implementation Act (Pub. L. 103-
182, 107 Stat. 2057), agencies shall evaluate offers of the
following NAFTA country end products without regard to
the restrictions of the Buy American Act (see Subpart 25.1)
or the Balance of Payments Program (see Subpart 25.3):

(i) NAFTA country construction materials under
construction contracts with an estimated acquisition value
of $6,500,000 or more.

(if) Canadian end products under supply contracts
with an estimated value above $25,000 and Mexican end
products under supply contracts with an estimated value of
$50,000 or more.

(4) To determine whether the Trade Agreements Act
or NAFTA applies to the acquisition of products by lease,
rental, or lease-purchase contract (including lease-to-own-
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ership, or lease-with-option-to purchase), the contracting
officer shall calculate the estimated acquisition value as fol-
lows:

(i) If afixed-term contract of 12 months or lessis
contemplated, use the total estimated value of this acquisi-
tion.

(i) If a fixed-term contract of more than 12
months is contemplated, use the total estimated value of the
acquisition plus the estimated residua value of the leased
equipment at the conclusion of the contemplated term of the
contract.

(iii) If an indefinite-term contract is contemplated,
use the estimated monthly payment multiplied by 48.

(iv) If there is any doubt as to the contemplated
term of the contract, use the estimated monthly payment
multiplied by 48.

(5) If acontemplated acquisition includes an option
clause (see Subpart 17.2), when calculating the threshold
for application of Trade Agreements Act or NAFTA provi-
sions, include the value of all options.

(b) The U.S. Trade Representative has determined that,
in order to promote further economic recovery of the
Caribbean Basin countries (as defined in 25.401), products
originating in those countries that are eligible for duty-free
treatment under the Caribbean Basin Economic Recovery
Act shall be treated as eligible products for the purposes of
this subpart. This determination is effective until
September 30, 1998. This date may be extended by the U.S.
Trade Representative by means of a notice in the Federal
Register.

(c)(1) There shall be no acquisition of foreign end prod-
ucts subject to the Trade Agreements Act unless the foreign
end products are eligible products, except as provided in
paragraphs (c)(2) and (c)(3) of this section.

(2) The prohibition in paragraph (c)(1) of this section
does not apply if offers of domestic end products or of €li-
gible products are either not received or are insufficient to
fulfill the requirements.

(3) A waiver may be granted under section 302(b)(2)
of the Trade Agreements Act (19 U.S.C. 2512(b)(2)).

(d) No requirement for the acquisition of eligible prod-
ucts shall be divided with the intent of reducing the
estimated value of the acquisition below the dollar threshold
addressed in paragraph (a) of this section.

(e) Acquisitions of eligible products are subject to the
requirements of Part 6. The use of the authorities cited in
6.302-3(a)(2)(i) or 6.302-7 requires compliance with 6.303-
1(d).

(f) Subject to the provisions of U.S. law and regulation,
asupplier established in a designated, North American Free
Trade Agreement, or a Caribbean Basin country shall not be
accorded less favorable treatment than is accorded to
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another supplier established in that country on the basis
of—

(1) Foreign ownership or affiliation; or

(2) Where the goods being supplied were produced,
provided that the country of production is a designated,
North American Free Trade Agreement, or a Caribbean
Basin country.

(g) The procedures in 25.405 apply to the acquisition of
NAFTA country services. These are services provided by a
firm established in a NAFTA country under service con-
tracts with an estimated acquisition vaue of $50,000 or
more ($6,500,000 or more for construction), except for the
following excluded services (Federal Service Code or
Category from the Federal Procurement Data System
Product/Service Code Manual isindicated in parentheses):

(1) Information processing and related telecommuni-
cations services (D):
(i) Automated data processing (ADP) telecommu-
nications and transmission services (D304).
(ii) ADP teleprocessing and timesharing services
(D305).
(iii) Telecommunications network management
services (D316).
(iv) Automated news services, data services, or
other information services (D317).
(v) Other ADP and telecommunications services
(D399).
(2) Maintenance, repair, modification, rebuilding, and
installation of equipment (J):
(i) Maintenance, repair, modification, rebuilding,
and installation of equipment related to ships (J019).
(if) Non-nuclear ship repair (J998).
(3) Operation of Government-owned facilities (M):
(i) All facilities operated by the Department of
Defense, Department of Energy, and the National
Aeronautics and Space Administration.
(i) Research and development facilities (M180).
(4) Utilities—all classes (S).
(5) Transportation, travel, and rel ocation services—all
classes except V503 travel agent services (V).
(6) All services purchased in support of military
forces overseas.
(7) Construction dredging services.

25.403 Exceptions.

This subpart does not apply to—

(@) Acquisitions below the dollar thresholds in
25.402(3)(1) through (3), respectively;

(b) Purchases under small or small disadvantaged busi-
ness preference programs,

(©)(1) Purchases of arms, ammunition or war materials,
or purchases indispensable for national security or for natio-
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Disclosure requirements.
General requirements.
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30.201

30.201-1
30.201-2
30.201-3
30.201-4
30.201-5
30.201-6
30.201-7
30.202

30.202-1
30.202-2
30.202-3
30.202-4
30.202-5
30.202-6
30.202-7
30.202-8

Subpart 30.3—CASRules and Regulations [Reserved]

Subpart 30.4—Cost Accounting Standards [Reserved]

Subpart 30.5—Cost Accounting Standards for Educational
Ingtitutions [Reser ved]

Subpart 30.6—CASAdministration

30.601 Responsibility.

30.602 Changes to disclosed or established cost accounting
practices.

30.602-1 Equitable adjustments for new or modified standards.

30.602-2 Noncompliance with CAS requirements.

30.602-3  Voluntary changes.

30.603 Subcontract administration.

30.000 Scope of part.

This part describes policies and proceduresfor applying the
Cost Accounting Standards Board (CASB) rules and regula-
tions (48 CFR Chapter 99 (FAR Appendix)) to negotiated
contracts and subcontracts. This part does not apply to sedled
bid contracts or to any contract with a small business concern
(see 48 CFR 9903.201-1(b) (FAR Appendix) for these and
other exemptions).

Subpart 30.1—General

30.101 Cost Accounting Standards.

(@ Public Law 100-679 (41 U.S.C. 422) requires certain
contractors and subcontractors to comply with Cost
Accounting Standards (CAS) and to disclose in writing and
follow consistently their cost accounting practices.

(b) Contracts that refer to this Part 30 for the purpose of
applying the policies, procedures, standards and regulations
promulgated by the CASB pursuant to Public Law 100-679,
shall be deemed to refer to the CAS, and any other regulations
promulgated by the CASB (see 48 CFR Chapter 99), dl of
which are hereby incorporated in this Part 30.

(c) The Appendix to the FAR loose-leaf edition contains—

(1) Cost Accounting Standards and Cost Accounting
Standards Board Rules and Regulations Recodified by the
Cost Accounting Standards Board at 48 CFR Chapter 99; and

(2) The following preambles:

(i) Part I—Preambles to the Cost Accounting
Standards Published by the Cost Accounting Standards Board.

(ii) Part ll—Preambles to the Related Rules and
Regulations Published by the Cost Accounting Standards
Board.

(iii) Part 11l—Preambles Published under the FAR
System.

(d) The preambles are not regulatory but are intended to
explain why the Standards and related Rules and Regulations
were written, and to provide rationale for positions taken rela-
tive to issues raised in the public comments. The preambles
are printed in chronological order to provide an administrative
history.

30.102 Cost Accounting Standards Board Publication.

Copies of the CASB Standards and Regulations are printed
intitle 48 of the Code of Federal Regulations, Chapter 99, and
may be obtained by writing the—

Superintendent of Documents
US Government Printing Office
Washington, DC 20402

or by calling the Washington, DC, ordering desk at (202) 512-
1800.

Subpart 30.2—CAS Program Requirements

30.201 Contract requirements.

Title 48 CFR 9903.201-1 (FAR Appendix) describes the
rules for determining whether a proposed contract or subcon-
tract isexempt from CAS. Negotiated contracts not exempt in
accordance with 48 CFR 9903.201-1(b) shall be subject to
CAS. A CAS-covered contract may be subject to either full or
modified coverage. The rulesfor determining whether full or
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modified coverage applies are in 48 CFR 9903.201-2 (FAR
Appendix).

30.201-1 CAS applicability.
See 48 CFR 9903.201-1 (FAR Appendix).

30.201-2 Typesof CAS coverage.
See 48 CFR 9903.201-2 (FAR Appendix).

30.201-3 Solicitation provisions.

(& The contracting officer shall insert the provision at
52.230-1, Cost Accounting Standards Notices and
Certification, in solicitations for proposed contracts subject to
CAS as specified in 48 CFR 9903.201 (FAR Appendix).

(b) If an award to an educational institution is contemplated
prior to July 1, 1997, the contracting officer shall insert the
basic provision set forth at 52.230-1 with itsAlternate |, unless
the contract is to be peformed by a Federaly Funded
Research and Development Center (FFRDC) (see 48 CFR
9903.201-2(c)(5) (FAR Appendix)), or the provision at 48
CFR 9903.201-2(c)(6) (FAR Appendix) applies.

30.201-4 Contract clauses.

() Cost accounting standards. (1) The contracting officer
shdl insert the clause a FAR 52.230-2, Cost Accounting
Standards, in negotiated contracts, unless the contract is
exempted (see 48 CFR 9903.201-1 (FAR Appendix)), the con-
tract is subject to modified coverage (see 48 CFR 9903.201-2
(FAR Appendix)), or the clause prescribed in paragraph (c) of
this subsection is used.

(2) The clause at FAR 52.230-2 requires the contractor
to comply with all CAS specified in 48 CFR 9904 (FAR
Appendix), to disclose actual cost accounting practices
(applicable to CAS-covered contracts only), and to follow dis-
closed and established cost accounting practices consistently.

(b) Disclosure and consistency of cost accounting prac-
tices. (1) The contracting officer shdl insert the clauseat FAR
52.230-3, Disclosure and Consistency of Cost Accounting
Practices, in negotiated contracts when the contract amount is
over $500,000, but less than $25 million, and the offeror cer-
tifiesit iseligible for and electsto use modified CAS coverage
(see 48 CFR 9903.201-2 (FAR Appendix)), unless the clause
prescribed in paragraph (c) of this subsection is used.

(2) Theclause at FAR 52.230-3 requires the contractor
to comply with 48 CFR 9904.401, 9904.402, 9904.405, and
9904.406 (FAR Appendix) to disclose (if it meets certain
requirements) actual cost accounting practices, and to follow
consistently its established cost accounting practices.

(c) Consistency in cost accounting practices. The con-
tracting officer shall insert the clause a FAR 52.230-4,
Consistency in Cost Accounting Practices, in negotiated con-
tracts that are exempt from CAS requirements solely on the
basis of the fact that the contract isto be awarded to a United
Kingdom contractor and isto be performed substantially inthe
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United Kingdom (see 48 CFR 9903.201-1(b)(12) (FAR
Appendix)).

(d) Administration of cost accounting standards. (1) The
contracting officer shall insert the clause at FAR 52.230-6,
Administration of Cost Accounting Standards, in contracts
containing any of the clauses prescribed in paragraphs (), (b),
or (e) of this subsection.

(2) The clause a FAR 52.230-6 specifies rules for
administering CAS requirements and procedures to be fol-
lowed in cases of failure to comply.

(e) Cost accounting standards—educational institutions.
(1) The contracting officer shal insert the clause at FAR
52.230-5, Cost Accounting Standards—Educational
Institution, in negotiated contracts awarded to educational
ingtitutions, unless the contract is exempted (see 48 CFR
9903.201-1 (FAR Appendix)), the contract is to be performed
by an FFRDC (see 48 CFR 9903.201-2(c)(5) (FAR
Appendix)), or the provison a 48 CFR 9903.201-2(c)(6)
(FAR Appendix) applies.

(2) Theclause a FAR 52.230-5 requires the educational
ingtitution to comply with al CAS specified in 48 CFR 9905
(FAR Appendix), to disclose actual cost accounting practices
as required by 48 CFR 9903.202-1(f) (FAR Appendix), and to
follow disclosed and established cost accounting practices
consistently.

30.201-5 Waiver.

In some instances, contractors or subcontractors may
refuse to accept all or part of the requirements of the CAS
clauses (FAR 52.230-2, Cost Accounting Standards, FAR
52.230-3, Disclosure and Consistency of Cost Accounting
Practices, and FAR 52.230-5, Cost Accounting Standards—
Educational Institution). If the contracting officer determines
that it is impractical to obtain the materials, supplies, or ser-
vices from any other source, the contracting officer shall
prepare a request for waiver in accordance with 48 CFR
9903.201-5 (FAR Appendix).

30.201-6 Findings.
See 48 CFR 9903.201-6 (FAR Appendix).

30.201-7 Cognizant Federal agency responsbilities.
See 48 CFR 9903.201-7 (FAR Appendix).

30.202 Disclosure requirements.

30.202-1 General requirements.
See 48 CFR 9903.202-1 (FAR Appendix).

30.202-2 Impracticality of submission.
See 48 CFR 9903.202-2 (FAR Appendix).

30.202-3 Amendments and revisions.
See 48 CFR 9903.202-3 (FAR Appendix).
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of suspension of work pursuant to a contract clause, the
allowance for equipment ownership shall not exceed an
amount for standby cost as determined by the schedule or
contract provision.

(ii) Reasonable costs of renting construction
equipment are allowable (but see paragraph (C) of this sub-
section).

(A) Costs, such as maintenance and minor or
running repairsincident to operating such rented equipment,
that are not included in the rental rate are alowable.

(B) Costsincident to major repair and overhaul
of rental equipment are unallowable.

(C) The alowability of charges for construc-
tion equipment rented from any division, subsidiary, or
organization under common control, will be determined in
accordance with 31.205-36(b)(3).

(3) Costsincurred at the job site incident to perform-
ing the work, such as the cost of superintendence,
timekeeping and clerical work, engineering, utility costs,
supplies, material handling, restoration and cleanup, etc.,
are allowable as direct or indirect costs, provided the
accounting practice used is in accordance with the contrac-
tor’s established and consistently followed cost accounting
practices for all work.

(4) Renta and any other costs, less any applicable
credits incurred in acquiring the temporary use of land,
structures, and facilities are allowable. Costs, less any
applicable credits, incurred in constructing or fabricating
structures and facilities of atemporary nature are allowable.

31.106 Facilities contracts.

31.106-1 Applicable cost principles.

The cost principles and procedures applicable to the
evaluation and determination of costs under facilities con-
tracts (as defined in 45.301), and subcontracts thereunder,
will be governed by the type of entity to which a facilities
contract is awarded. Except as otherwise provided in
31.106-2 of this section, Subpart 31.2 applies to facilities
contracts awarded to commercial organizations; Subpart
31.3 applies to facilities contracts awarded to educational
institutions; and 31.105 applies to facilities contracts
awarded to construction contractors. Whichever cost princi-
ples are appropriate will be used in the pricing of facilities
contracts and contract modifications if cost analysisis per-
formed as required by 15.404-1(c). In addition, the
contracting officer shall incorporate the cost principles and
procedures appropriate in the circumstances (e.g., Subpart
31.2; Subpart 31.3; or 31.105) by referencein facilities con-
tracts as the basis for—

(@) Determining reimbursable costs under facilities
contracts, including cost-reimbursement subcontracts there-
under;

(b) Negotiating indirect cost rates; and

(c) Determining costs of terminated contracts when the
contractor elects to “voucher out” costs (see Subpart 49.3),
and for settlement by determination (see 49.109-7).

31.106-2 Exceptions to general rules on allowability
and allocability.

(8 A contractor’'s established accounting system and
procedures are normally directed to the equitable allocation
of costs to the types of products which the contractor pro-
duces or services rendered in the course of normal operating
activities. The acquisition of, or work on, facilities for the
Government normally does not involve the manufacturing
processes, plant departmental operations, cost patterns of
work, administrative and managerial control, or clerical
effort usual to production of the contractor’s normal prod-
ucts or services.

(b) Advance agreements (see 31.109) should be made
between the contractor and the contracting officer asto indi-
rect cost items to be applied to the facilities acquisition. A
contractor’s normal accounting practice for allocating indi-
rect costs to the acquisition of contractor facilities may
range from charging al these costs to this acquisition to not
charging any. When necessary to produce an equitable
result, the contractor’s usual method of allocating indirect
cost shall be varied, and appropriate adjustment shall be
made to the pools of indirect cost and the bases of their
distribution.

(c) The purchase of completed facilities (or services in
connection with the facilities) from outside sources does not
involve the contractor’s direct labor or indirect plant main-
tenance personnel. Accordingly, indirect manufacturing and
plant overhead costs, which are primarily incurred or gener-
ated by reason of direct labor or maintenance labor
operations, are not alocable to the acquisition of such
facilities.

(d) Contracts providing for the installation of new facil-
ities or the rehabilitation of existing facilities may involve
the use of the contractor’s plant maintenance labor, as dis-
tinguished from direct labor engaged in the production of
the company’s normal products. In such instances, only
those types of indirect manufacturing and plant operating
costs that are related to or incurred by reason of the expen-
ditures of the classes of labor used for the performance of
thefacilitieswork may be allocated to the facilities contract.
Thus, a facilities contract which involves the use of plant
maintenance labor only would not be subject to an alloca
tion of such cost items as direct productive labor
supervision, depreciation, and maintenance expense applic-
able to productive machinery and equipment, or raw
material and finished goods storage costs.

(e) Where afacilities contract calls for the construction,
production, or rehabilitation of equipment or other items
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that are involved in the regular course of the contractor’s
business by the use of the contractor’s direct labor and man-
ufacturing processes, the indirect costs normally allocated
to al that work may be allocated to the facilities contract.

31.106-3 Contractor’s commercial items.

If facilities constituting the contractor’s usual commer-
cial items (or only minor modifications thereof) are
acquired by the Government under the contract, the
Government shall not pay any amount in excess of the con-
tractor’s most favored customer price or the price of other
suppliers for like quantities of the same or substantially the
same items, whichever is lower.

31.107 Contracts with State, local, and federally
recognized Indian tribal gover nments.

(8) Subpart 31.6 provides principles and standards for
determining costs applicable to contracts with State, local,
and federally recognized Indian tribal governments. They
provide the basis for a uniform approach to the problem of
determining costs and to promote efficiency and better rela-
tionships between State, local, and federally recognized
Indian tribal governments, and Federal Government enti-
ties. They apply to al programs that involve contracts with
State, local, and federally recognized Indian tribal govern-
ments, except contracts with—

(1) Publicly financed educational institutions subject
to Subpart 31.3; or

(2) Publicly owned hospitals and other providers of
medical care subject to requirements promulgated by the
sponsoring Government agencies.

(b) The Office of Management and Budget will approve
any other exceptionsin particular cases when adequate jus-
tification is presented.

31.108 Contractswith nonprofit organizations.

Subpart 31.7 provides principles and standards for deter-
mining costs applicable to contracts with nonprofit
organizations other than educational institutions, State and
local governments, and those nonprofit organizations
exempted under OMB Circular No. A-122.

31.109 Advance agreements.

(8) The extent of alowahility of the costs covered in this
part applies broadly to many accounting systems in varying
contract situations. Thus, the reasonableness, the allocability
and the alowability under the specific cost principles at
Subparts 31.2, 31.3, 31.6, and 31.7 of certain costs may be
difficult to determine. To avoid possible subsequent disal-
lowance or dispute based on unreasonableness, unallocability
or unallowability under the specific cost principles at
Subparts 31.2, 31.3, 31.6, and 31.7, contracting officers and
contractors should seek advance agreement on the treatment
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of specia or unusua costs. However, an advance agreement
is not an absolute requirement and the absence of an advance
agreement on any cost will not, in itself, affect the reason-
ableness, allocability or the allowability under the specific
cost principles at Subparts 31.2, 31.3, 31.6, and 31.7 of that
cost.

(b) Advance agreements may be negotiated either
before or during a contract but should be negotiated before
incurrence of the costs involved. The agreements must bein
writing, executed by both contracting parties, and incorpo-
rated into applicable current and future contracts. An
advance agreement shall contain a statement of its applica
bility and duration.

() The contracting officer is not authorized by this
31.109 to agreeto atreatment of costsinconsistent with this
part. For example, an advance agreement may not provide
that, notwithstanding 31.205-20, interest is alowable.

(d) Advance agreements may be negotiated with a par-
ticular contractor for a single contract, a group of contracts,
or all the contracts of a contracting office, an agency, or sev-
eral agencies.

(e) The cognizant administrative contracting officer
(ACOQ), or other contracting officer established in Part 42,
shall negotiate advance agreements except that an advance
agreement affecting only one contract, or class of contracts
from a single contracting office, shall be negotiated by a
contracting officer in the contracting office, or an ACO
when delegated by the contracting officer. When the nego-
tiation authority is delegated, the ACO shall coordinate the
proposed agreement with the contracting officer before exe-
cuting the advance agreement.

(f) Before negotiating an advance agreement, the
Government negotiator shall—

(1) Determine if other contracting offices inside the
agency or in other agencies have a significant unliquidated
dollar balance in contracts with the same contractor;

(2) Inform any such office or agency of the matters
under consideration for negotiation; and

(3) Asappropriate, invite the office or agency and the
responsible audit agency to participate in prenegotiationl
discussions and/or in the subseguent negotiations.

(g) Upon completion of the negotiation, the sponsor
shall prepare and distribute to other interested agencies and
offices, including the audit agency, copies of the executed
agreement and a memorandum providing the information
specified in 15.406-3, as applicable.

(h) Examples of costs for which advance agreements
may be particularly important are—

(1) Compensation for personal services, including
but not limited to allowances for off-site pay, incentive
pay, location allowances, hardship pay, cost of living dif-
ferential, and termination of defined benefit pension
plans;
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(D) When aplan or agreement exists wherein the
liability for the contribution cannot be compelled, the amount
contributed for any year isassignableto that year provided the
amount is funded by the time set for filing of the Federd
income tax return for that year.

(E) When the contribution isintheform of stock,
the value of the stock contribution shall be limited to the fair
market value of the stock on the date that title is effectively
transferred to the trust. Cash contributions shall be allowable
only when the contractor furnishes evidence satisfactory to the
contracting officer demonstrating that stock purchases by the
ESOT areor will beat afair market price; e.g., makes arrange-
ments with the trust permitting the contracting officer to
examine purchases of stock by the trust to determine that
prices paid are at fair market value. When excessive pricesare
paid, the amount of the excess will be credited to the same
indirect cost pools that were charged for the ESOP contribu-
tionsin the year in which the stock purchase occurs. However,
when the trust purchases the stock with borrowed fundswhich
will be repaid over a period of years by cash contributions
from the contractor to the trust, the excess price over fair mar-
ket value shal be credited to the indirect cost pools pro rata
over the period of years during which the contractor con-
tributes the cash used by the trust to repay the loan. When the
fair market value of unissued stock or stock of a closely held
corporation is not readily determinable, the valuation will be
made on a case-by-case basis taking into consideration the
guidelines for vauation used by the IRS.

(i) Amounts contributed to an ESOP arising from
either—

(A) An additional investment tax credit (see
1975 Tax Reduction Act—TRASOP’s); or

(B) A payroll-based tax credit (see Economic
Recovery Tax Act of 1981) are unallowable.

(iii) The requirements of subdivision (j)(3)(ii) of
this subsection are applicable to Employee Stock
Ownership Plans.

(k) Deferred compensation. (1) Deferred compensation
isan award given by an employer to compensate an employee
in afuture cost accounting period or periods for services ren-
dered in one or more cost accounting periods before the date
of receipt of compensation by the employee. Deferred com-
pensation does not include the amount of year-end accrualsfor
salaries, wages, or bonuses that are paid within a reasonable
period of time after the end of a cost accounting period.
Subject to 31.205-6(a), deferred awards are alowable when
they are based on current or future services. Awards made in
periods subsequent to the period when the work being remu-
nerated was performed are not alowable.

(2) The costs of deferred awards shall be measured,
allocated, and accounted for in compliance with the provisions
of 48 CFR 9904.415, Accounting for the Cost of Deferred
Compensation.

(3) Deferred compensation payments to employees
under awards made before the effective date of 48 CFR
9904.415 are dlowable to the extent they would have been
allowable under prior acquisition regulations.

(I) Compensation incidental to business acquisitions. The
following costs are unallowable:

(1) Payments to employees under agreements in
which they receive special compensation, in excess of the
contractor's normal severance pay practice, if their employ-
ment terminates following a change in the management
control over, or ownership of, the contractor or a substantial
portion of its assets.

(2) Paymentsto employees under plansintroduced in
connection with a change (whether actual or prospective) in
the management control over, or ownership of, the contrac-
tor or a substantial portion of its assets in which those
employees receive special compensation, which is contin-
gent upon the employee remaining with the contractor for a
specified period of time.

(m) Fringe benefits. (1) Fringe benefits are allowances
and services provided by the contractor to its employees as
compensation in addition to regular wages and salaries.
Fringe benefits include, but are not limited to, the cost of
vacations, sick leave, holidays, military leave, employee
insurance, and supplemental unemployment benefit plans.
Except as provided otherwise in Subpart 31.2, the costs of
fringe benefits are allowable to the extent that they are rea
sonable and are required by law, employer-employee
agreement, or an established policy of the contractor.

(2) That portion of the cost of company-furnished
automobiles that relates to persona use by employees
(including transportation to and from work) is unallowable
regardless of whether the cost is reported as taxable income
to the employees (see 31.205-46(f)).

(n) Employee rebate and purchase discount plans.
Rebates and purchase discounts, in whatever form, granted to
employees on products or services produced by the contractor
or effiliates are unallowable.

(o) Pogtretirement benefits other than pensions (PRB). (1)
PRB covers al benefits, other than cash benefits and life
insurance benefits paid by pension plans, provided to employ-
ees, their beneficiaries, and covered dependents during the
period following the employees retirement. Benefits encom-
passed include, but are not limited to, postretirement health
care; lifeinsurance provided outside a pension plan; and other
welfare benefits such as tuition assistance, day care, legal ser-
vices, and housing subsidies provided after retirement.

(2) Tobedlowable, PRB costs must be reasonable and
incurred pursuant to law, employer-employee agreement, or
an established policy of the contractor. In addition, to be
alowable, PRB costs must aso be cdculated in accordance
with paragraphs (0)(2)(i), (ii), or (iii) of this section.
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(i) Cash basis. Cost recognized as benefits when
they are actually provided, must be paid to an insurer,
provider, or other recipient for current year benefits or pre-
miums.

(i) Terminal funding. If a contractor elects a termi-
nal-funded plan, it does not accrue PRB costs during the
working lives of employees. Instead, it accrues and pays the
entire PRB liahility to aninsurer or trusteein alump sum upon
the termination of employees (or upon conversion to such a
terminal-funded plan) to establish and maintain a fund or
reserve for the sole purpose of providing PRB to retirees. The
lump sum is allowable if amortized over aperiod of 15 years.

(iii) Accrual basis. Accrud costing other than ter-
minal funding must be measured and assigned according to
Generally Accepted Accounting Principles and be paid to an
insurer or trustee to establish and maintain a fund or reserve
for the sole purpose of providing PRB to retirees. The accrua
must aso be calculated in accordance with generally accepted
actuarial principles and practices as promulgated by the
Actuarial Standards Board.

(3) To be adlowable, costs must be funded by the time
st for filing the Federal income tax return or any extension
thereof. PRB costs assigned to the current year, but not
funded or otherwise liquidated by the tax return time, shall not
be dlowable in any subsequent year.

(4) Increased PRB costs caused by ddlay in funding
beyond 30 days after each quarter of theyear to which they are
assignable are unalowable.

(5) Costs of postretirement benefits in subdivision
(0)(2)(iii) of this subsection attributable to past service (“tran-
sition obligation”) as defined in Financial Accounting
Standards Board Statement 106, paragraph 110, are alowable
subject to the following limitation: The allowable amount of
such costs assignable to a contractor fiscal year cannot exceed
the amount of such costs which would be assigned to that con-
tractor fisca year under the delayed recognition methodology
described in paragraphs 112 and 113 of Statement 106.

(6) The Government shall receive an equitable share of
any amount of previoudy funded PRB costs which revert or
inure to the contractor. Such equitable share shal reflect the
Government's previous participation in PRB costs through
those contracts for which certified cost or pricing data were
required or which were subject to Subpart 31.2.

(p) Limitation on allowability of compensation for certain
contractor personnel. (1) Costs incurred after January 1,
1998, for compensation of a senior executive in excess of the
benchmark compensation amount determined applicable for
the contractor fiscal year by the Administrator, Office of
Federal Procurement Policy (OFPP), under Section 39 of the
OFPP Act (41 U.SC. 435) are unallowable (10 U.SC.
2324(e)(1)(P) and 41 U.S.C. 256(€)(1)(P)). Thislimitationis
the sole statutory limitation on alowable senior executive
compensation costs incurred after January 1, 1998, under new
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or previoudy existing contracts. This limitation applies
whether or not the affected contracts were previoudy subject
to a statutory limitation on such costs.

(2) Asused in this paragraph:

(i) “Compensation” means the total amount of
wages, salary, bonuses, deferred compensation (see paragraph
(k) of this subsection), and employer contributions to defined
contribution pension plans (see paragraphs (j)(5) and (j)(8) of
this subsection), for the fiscal year, whether paid, earned, or
otherwise accruing, as recorded in the contractor’'s cost
accounting records for the fiscal year.

(i) “Senior executive’ means—

(A) The contractor’s Chief Executive Officer
(CEO) or any individua acting in asimilar capacity;

(B) The contractor’s four most highly compen-
sated employees in management positions, other than the
CEO; and

(C) If the contractor has intermediate home
offices or segments that report directly to the contractor’s cor-
porate headquarters, the five most highly compensated
employeesin management positions at each such intermediate
home office or segment.

(iii) “Fiscal year” means the fisca year established
by the contractor for accounting purposes.

31.205-7 Contingencies.

(a) “Contingency,” as used in this subpart, means a possi-
ble future event or condition arising from presently known or
unknown causes, the outcome of which is indeterminable at
the present time.

(b) Costs for contingencies are generally unallowable for
historical costing purposes because such costing deals with
costs incurred and recorded on the contractor’'s books.
However, in some cases, as for example, terminations, a con-
tingency factor may be recognized when it is applicable to a
past period to give recognition to minor unsettled factorsin the
interest of expediting settlement.

(¢) In connection with estimates of future costs, contin-
genciesfall into two categories:

(1) Those that may arise from presently known and
existing conditions, the effects of which are foreseeable within
reasonable limits of accuracy; e.g., anticipated costs of rejects
and defective work. Contingencies of this category are to be
included in the estimates of future costs so as to provide the
best estimate of performance cost.

(2) Those that may arise from presently known or
unknown conditions, the effect of which cannot be measured
so precisely as to provide equitable results to the contractor
and to the Government; e.g., results of pending litigation.
Contingencies of this category are to be excluded from cost
estimates under the several items of cogt, but should be dis
closed separately (including the basis upon which the
contingency is computed) to facilitate the negotiation of
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appropriate contractual coverage. (See, for example, 31.205-
6(g), 31.205-19, and 31.205-24.)

31.205-8 Contributions or donations.

Contributions or donations, including cash, property and
services, regardless of recipient, are unallowable, except as
provided in 31.205-1(e)(3).

31.205-9 [Reserved]

31.205-10 Cost of money.

(8) Facilities capital cost of money—(1) General. (i)
Facilities capital cost of money (cost of capital committed to
facilities) isan imputed cost determined by applying a cost-of -
money rate to facilities capital employed in contract
performance. A cost-of-money rateis uniformly imputed to all
contractors (see subdivison (a)(1)(ii) of this subsection).
Capita employed is determined without regard to whether its
source is equity or borrowed capital. The resulting cost of
money isnot aform of interest on borrowings (see 31.205-20).

(if) 48 CFR 9904.414, Cost of Money as an
Element of the Cost of Facilities Capital, establishes criteria
for measuring and allocating, as an element of contract cost,
the cost of capital committed to facilities. Cost-of-money
factors are developed on Form CASB-CMF, broken down
by overhead pool at the business unit, using—

(A) Business-unit facilities capital data,

(B) Overhead alocation base data, and

(C) The cost-of-money rate, which is based on
interest rates specified by the Secretary of the Treasury
under Public Law 92-41.

(2) Allowability. Whether or not the contract is oth-
erwise subject to CAS, facilities capital cost of money is
alowable if—

(i) The contractor’s capital investment is mea
sured, alocated to contracts, and costed in accordance with
48 CFR 9904.414;

(if) The contractor maintains adequate records to
demonstrate compliance with this standard;

(ii1) The estimated facilities capital cost of money
is specifically identified or proposed in cost proposals relat-
ing to the contract under which this cost is to be claimed;
and

(iv) The requirements of 31.205-52, which limit
the alowability of facilities capital cost of money, are
observed.

(3) Accounting. The facilities capital cost of money
need not be entered on the contractor’s books of account.
However, the contractor shall—

(i) Make a memorandum entry of the cost, and

(i) Maintain, in a manner that permits audit and
verification, all relevant schedules, cost data, and other data
necessary to support the entry fully.

(4) Payment. Facilities capital cost of money that is—

(i) Allowable under subparagraph (2) of this sub-
section; and

(ii) Calculated, allocated, and documented in
accordance with this cost principle shall be an “incurred
cost” for reimbursement purposes under applicable cost-
reimbursement contracts and for progress payment purposes
under fixed-price contracts.

(5) The requirements of 31.205-52 shall be observed
in determining the allowable cost of money attributable to
including asset val uations resulting from business combina
tions in the facilities capital employed base.

(b) Cost of money as an element of the cost of capital
assets under construction—(1) General. (i) Cost of money
as an element of the cost of capital assets under construction
is an imputed cost determined by applying a cost-of-money
rate to the investment in tangible and intangible capital
assets while they are being constructed, fabricated, or devel-
oped for a contractor’s own use. Capital employed is
determined without regard to whether its source is equity or
borrowed capital. The resulting cost of money is not aform
of interest on borrowing (see 31.205-20).

(ii) 48 CFR 9904.417, Cost of Money as an
Element of the Cost of Capital Assets Under Construction,
establishes criteria for measuring and allocating, as an ele-
ment of contract cost, the cost of capital committed to capital
assets under construction, fabrication, or development.

(2) Allowability. (i) Whether or not the contract is
otherwise subject to CAS, and except as specified in subdi-
vision (ii) of this section, the cost of money for capital
assets under construction, fabrication, or development is
alowable if—

(A) The cost of money is calculated, allocated
to contracts, and costed in accordance with 48 CFR
9904.417;

(B) The contractor maintains adequate records
to demonstrate compliance with this standard;

(C) The cost of money for tangible capital
assets is included in the capitalized cost that provides the
basis for allowable depreciation costs, or, in the case of
intangible capital assets, the cost of money isincluded inthe
cost of those assets for which amortization costs are allow-
able; and

(D) The requirements of 31.205-52, which
limit the allowability of cost of money for capital assets
under construction, fabrication, or development, are
observed.

(if) Actual interest cost in lieu of the calculated
imputed cost of money for capital assets under construction,
fabrication, or development is unallowable.

(3) Accounting. The cost of money for capital assets
under construction need not be entered on the contractor’'s
books of account. However, the contractor shall (i) make a
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memorandum entry of the cost and (ii) maintain, in a manner
that permits audit and verification, all relevant schedules, cost
data, and other data necessary to support the entry fully.

(4) Payment. The cost of money for capital assets
under construction that is allowable under subparagraph (2)
above of this cost principle shall be an “incurred cost” for
reimbursement purposes under applicable cost-reimburse-
ment contracts and for progress payment purposes under
fixed-price contracts.

31.205-11 Depreciation.

(a) Depreciation is a charge to current operations which
distributes the cost of atangible capital asset, less estimated
residual value, over the estimated useful life of the asset in
a systematic and logical manner. It does not involve a
process of vauation. Useful life refers to the prospective
period of economic usefulness in a particular contractor’s
operations as distinguished from physical life; it is evi-
denced by the actual or estimated retirement and
replacement practice of the contractor.

(b) Contractors having contracts subject to 48 CFR
9904.409, Depreciation of Tangible Capita Assets, must
adhere to the requirement of that standard for all fully CAS-
covered contracts and may elect to adopt the standard for all
other contracts. All requirements of 48 CFR 9904.409 are
applicable if the eection is made, and its requirements super-
sede any conflicting requirements of this cost principle. Once
electing to adopt 48 CFR 9904.409 for all contracts, contrac-
tors must continue to follow it until notification of fina
acceptance of al deliverable items on all open negotiated
Government contracts. Paragraphs (c) through (€) below
apply to contracts to which 48 CFR 9904.409 is not applied.

(c) Normal depreciation on a contractor’s plant, equip-
ment, and other capital facilities is an allowable contract
cost, if the contractor is able to demonstrate that it is rea
sonable and allocable (but see paragraph (i) of this section).

(d) Depreciation shall be considered reasonable if the
contractor follows policies and procedures that are—

(1) Consistent with those followed in the same cost
center for business other than Government;

(2) Reflected in the contractor’s books of accounts
and financial statements; and

(3) Both used and acceptable for Federal income tax
purposes.

(e) When the depreciation reflected on a contractor’s
books of accounts and financial statements differs from that
used and acceptable for Federal income tax purposes, reim-
bursement shall be based on the asset cost amortized over
the estimated useful life of the property using depreciation
methods (straight line, sum of the years' digits, etc.) accept-
able for income tax purposes. Allowable depreciation shall
not exceed the amounts used for book and statement pur-
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poses and shall be determined in a manner consistent with
the depreciation policies and procedures followed in the
same cost center on non-Government business (but see
paragraph (o) of this subsection).

(f) Depreciation for reimbursement purposes in the case
of tax-exempt organizations shall be determined on the
basis described in paragraph (e) of this section.

(g) Special considerations are required for assets
acquired before the effective date of this cost principleif, on
that date, the undepreciated balance of these assets resulting
from depreciation policies and procedures used previously
for Government contracts and subcontractsis different from
the undepreciated balance on the books and financial state-
ments. The undepreciated balance for contract cost purposes
shall be depreciated over the remaining life using the meth-
ods and lives followed for book purposes. The aggregate
depreciation of any asset alowable after the effective date
of this 31.205-11 shall not exceed the cost basis of the asset
less any depreciation alowed or allowable under prior
acquisition regulations.

(h) Depreciation should usually be allocated to the con-
tract and other work as an indirect cost. The amount of
depreciation allowed in any accounting period may, consis-
tent with the basic objectives in paragraph (a) above, vary
with volume of production or use of multishift operations.

(i) Inthe case of emergency facilities covered by certifi-
cates of necessity, a contractor may elect to use normal
depreciation without requesting a determination of “true
depreciation,” or may elect to use either normal or “true
depreciation” after a determination of “true depreciation”
has been made by an Emergency Facilities Depreciation
Board (EFDB). The method elected must be followed con-
sistently throughout the life of the emergency facility. When
an election is made to use normal depreciation, the criteria
in paragraphs (c), (d), (€), and () of this section shall apply
for both the emergency period and the post-emergency
period. When an election is made to use “true depreciation”,
the amount allowable as depreciation—

(1) With respect to the emergency period (five years),
shall be computed in accordance with the determination of
the EFDB and alocated rateably over the full five year
emergency period; provided no other allowance is made
which would duplicate the factors, such as extraordinary
obsolescence, covered by the Board's determination; and

(2) After the end of the emergency period, shall be
computed by distributing the remaining undepreciated por-
tion of the cost of the emergency facility over the balance of
its useful life provided the remaining undepreciated portion
of such cost shal not include any amount of unrecovered
“true depreciation.”

()) No depreciation, rental, or use charge shal be
allowed on property acquired at no cost from the
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the contracting officer may provide for conditional payment
upon provision of adequate security, or other adequate
assurance, and agreement by the contractor to repay al
unalowable costs, plus interest, if the costs are subse-
guently determined to be unallowable.

31.205-48 Deferred research and development costs.

“Research and development,” as used in this subsection,
means the type of technical effort which is described in
31.205-18 but which is sponsored by, or required in perfor-
mance of, a contract or grant. Research and devel opment
costs (including amounts capitalized) that were incurred
before the award of a particular contract are unallowable
except when allowable as precontract costs. In addition,
when costs are incurred in excess of either the price of a
contract or amount of a grant for research and devel opment
effort, such excess may not be alocated as a cost to any
other Government contract.

31.205-49 Goodwill.

Goodwill, an unidentifiable intangible asset, originates
under the purchase method of accounting for a business
combination when the price paid by the acquiring company
exceeds the sum of the identifiable individual assets
acquired less liabilities assumed, based upon their fair val-
ues. The excess is commonly referred to as goodwill.
Goodwill may arise from the acquisition of a company as a
whole or a portion thereof. Any costs for amortization,
expensing, write-off, or write-down of goodwill (however
represented) are unallowable.

31.205-50 [Reserved]

31.205-51 Costs of alcohalic beverages.
Costs of alcoholic beverages are unallowable.

31.205-52 Asset valuations resulting from business
combinations.

(a) For tangible capital assets, when the purchase method
of accounting for a business combination is used, whether
or not the contract or subcontract is subject to CAS, the
allowable depreciation and cost of money shall be based on
the capitalized asset values measured and assigned in accor-
dance with 48 CFR 9904.404-50(d), if allocable,
reasonable, and not otherwise unallowable.

(b) For intangible capital assets, when the purchase
method of accounting for a business combination is used,
allowable amortization and cost of money shall be limited
to the total of the amounts that would have been allowed
had the combination not taken place.

Subpart 31.3—Contracts with Educational
Institutions

31.301 Purpose.

This subpart provides the principles for determining the
cost of research and development, training, and other work
performed by educational institutions under contracts with
the Government.

31.302 General.

Office of Management and Budget (OMB) Circular No.
A-21, Cost Principles for Educational Institutions, revised,
provides principles for determining the costs applicable to
research and development, training, and other work per-
formed by educational institutions under contracts with the
Government.

31.303 Requirements.

() Contracts that refer to this Subpart 31.3 for deter-
mining alowable costs under contracts with educational
institutions shall be deemed to refer to, and shall have the
allowability of costs determined by the contracting officer
in accordance with, the revision of OMB Circular A-21 in
effect on the date of the contract.

(b) Agenciesare not expected to place additional restric-
tions on individual items of cost.

Subparts 31.4 and 31.5—[Reserved]

Subpart 31.6—Contracts with State, L ocal,
and Federally Recognized Indian Tribal
Governments

31.601 Purpose.

This subpart provides the principles for determining
allowable cost of contracts and subcontracts with State,
local, and federally recognized Indian tribal governments.

31.602 General.

Office of Management and Budget (OMB) Circular No.
A-87, Cost Principles for State and Local Governments,
Revised, sets forth the principles for determining the allow-
able costs of contracts and subcontracts with State, local,
and federally recognized Indian tribal governments. These
principles are for cost determination and are not intended to
identify the circumstances or dictate the extent of Federal
and State or local participation in financing a particular
contract.
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31.603 Requirements.

(a) Contracts that refer to this Subpart 31.6 for deter-
mining allowable costs under contracts with State, local and
Indian tribal governments shall be deemed to refer to, and
shall have the allowability of costs determined by the con-
tracting officer in accordance with, the revision of OMB
Circular A-87 which isin effect on the date of the contract.

(b) Agenciesare not expected to place additional restric-
tions on individua items of cost. However, under 10
U.S.C. 2324(e) and 41 U.S.C. 256(€), the following costs
are unallowable:

(1) Costs of entertainment, including amusement,
diversion, and socia activities, and any costs directly associ-
ated with such costs (such asticketsto shows or sports events,
meals, lodging, rentals, transportation, and gratuities).

(2) Costsincurred to influence (directly or indirectly)
legislative action on any matter pending before Congress, a
State legislature, or alegidative body of apolitical subdivi-
sion of a State.

(3) Costsincurred in defense of any civil or criminal
fraud proceeding or similar proceeding (including filing of
any false certification) brought by the United States where
the contractor isfound liable or has pleaded nolo contendere
to a charge of fraud or similar proceeding (including filing
of afalse certification).

(4) Payments of fines and penalties resulting from
violations of, or failure to comply with, Federal, state, local,
or foreign laws and regulations, except when incurred as a
result of compliance with specific terms and conditions of
the contract or specific written instructions from the con-
tracting officer authorizing in advance such payments in
accordance with applicable regulations in the FAR or an
executive agency supplement to the FAR.

(5) Costsof any membership in any social, dining, or
country club or organization.

(6) Costs of alcoholic beverages.

(7) Contributions or donations, regardless of the
recipient.

(8) Costsof advertising designed to promote the con-
tractor or its products.

(9) Costs of promotional items and memorabilia,
including models, gifts, and souvenirs.

(10) Costs for travel by commercial aircraft which
exceed the amount of the standard commercial fare.

(11) Costs incurred in making any payment (com-
monly known as a "golden parachute payment") which is—
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(i) Inanamount in excess of the normal severance
pay paid by the contractor to an employee upon termination
of employment; and

(i) Is paid to the employee contingent upon, and
following, a change in management control over, or owner-
ship of, the contractor or a substantial portion of the
contractor's assets.

(12) Costs of commercial insurance that protects
against the costs of the contractor for correction of the con-
tractor's own defects in materials or workmanship.

(13) Costs of severance pay paid by the contractor to
foreign nationals employed by the contractor under a ser-
vice contract performed outside the United States, to the
extent that the amount of the severance pay paid in any case
exceeds the amount paid in the industry involved under the
customary or prevailing practice for firms in that industry
providing similar services in the United States, as deter-
mined by regulations in the FAR or in an executive agency
supplement to the FAR.

(14) Costs of severance pay paid by the contractor to
a foreign national employed by the contractor under a ser-
vice contract performed in a foreign country if the
termination of the employment of the foreign national isthe
result of the closing of, or curtailment of activities at, a
United States facility in that country at the request of the
government of that country.

(15) Costs incurred by a contractor in connection
with any criminal, civil, or administrative proceedings com-
menced by the United States or a State, to the extent
provided in 10 U.S.C. 2324(k) or 41 U.S.C. 256(K).

Subpart 31.7—Contracts with Nonprofit
Organizations

31.701 Purpose.

This subpart provides the principles for determining the
cost applicable to work performed by nonprofit organiza-
tions under contracts with the Government. A nonprofit
organization, for purpose of identification, is defined as a
business entity organized and operated exclusively for char-
itable, scientific, or educational purposes, of which no part
of the net earnings inure to the benefit of any private share-
holder or individual, of which no substantia part of the
activitiesis carrying on propaganda or otherwise attempting
to influence legislation or participating in any political cam-
paign on behalf of any candidate for public office, and
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which are exempt from Federal income taxation under sec-
tion 501 of the Internal Revenue Code.

31.702 General.

Office of Management and Budget (OMB) Circular No.
A-122, Cost Principles for Nonprofit Organizations, sets
forth principlesfor determining the costs applicable to work
performed by nonprofit organizations under contracts (also
applies to grants and other agreements) with the
Government.

31.703 Requirements.

(8) Contracts which refer to this Subpart 31.7 for deter-
mining allowable costs shall be deemed to refer to, and shall
have the allowability of costs determined by the contracting
officer in accordance with, the revision of OMB Circular A-
122 in effect on the date of the contract.

(b) Agencies are not expected to place additional restric-
tions on individual items of cost. However, under 10
U.S.C. 2324(e) and 41 U.S.C. 256(e), the costs cited in
31.603(b) are unalowable.
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(3) In sound financial condition, progress payments
in amounts requested by the contractor should be approved
as a matter of course.

(b) For &l other contractors, the ACO shall not approve
progress payments before determining (1) that (i) the con-
tractor will be capable of liquidating any progress payments
or (ii) the Government is otherwise protected against loss by
additional protective provisions, and (2) that the contrac-
tor’s accounting system and controls are adequate for proper
administration of progress payments. The services of the

I responsible audit agency or office should be used to the
greatest extent practicable. However, if the auditor so
advises, a complete audit may not be necessary.

32.503-4 Approval of progress payment requests.

(8 When the reliability of the contractor and the ade-
quacy of the contractor’s accounting system and controls
have been established (see 32.503-3 of this section) the
ACO may, in approving any particular progress payment
request (including initial requests on new contracts), rely
upon that accounting system and upon the contractor’s cer-
tification, without requiring audit or review of the regquest
before payment.

(b) The ACO should not routinely ask for audits of
progress payment requests. However, when there is reason
to—

(1) Question the reliability or accuracy of the con-
tractor’s certification; or

(2) Believe that the contract will involve a loss, the
ACO should ask for areview or audit of the request before
payment is approved or the request is otherwise disposed of.

() When there is reason to doubt the amount of a
progress payment request, only the doubtful amount should
be withheld, subject to later adjustment after review or
audit; any clearly proper and due amounts should be paid
without awaiting resolution of the differences.

32.503-5 Administration of progress payments.

(8 Whilethe ACO may, in approving progress payment
requests under 32.503-3 of this section, rely on the contrac-
tor’'s accounting system and certification without
prepayment review, postpayment reviews (including audits
when considered necessary) shall be made periodically, or
when considered desirable by the ACO to determine the
validity of progress payments already made and expected to
be made.

(b) These postpayment reviews or audits shall, asamin-
imum, include a determination of whether or not—

(1) The unliquidated progress payments are fairly
supported by the value of the work accomplished on the
undelivered portion of the contract;

(2) Theapplicablelimitation on progress paymentsin
the Progress Payments clause has been exceeded;

(3)(i) Theunpaid balance of the contract price will be

adequate to cover the anticipated cost of completion; or
(if) The contractor has adequate resources to com-
plete the contract; and

(4) There is reason to doubt the adequacy and relia-
bility of the contractor’s accounting system and controls and
certification.

(c)(1) Generally, the progress payments made under
multiple-order contracts should be administered under each
individual order as if the order congtituted a separate con-
tract.

(2) If the contractor requests it and the contracting
officer approving individual progress payments agrees, the
administration of progress payments may be based on the
overall contract or agreement. Under this method, the con-
tractor shall include a supporting schedule with each request
for a progress payment. The schedule should identify the
costs applicable to each order.

(3) The contracting officer may treat a group of
orders as a single unit for administration of progress pay-
ments if each order in the group is—

(i) Subject to a uniform liquidation rate; and
(i) Under the jurisdiction of the same payment
office.

32.503-6 Suspension or reduction of payments.

() General. The Progress Payments clause provides a
Government right to reduce or suspend progress payments,
or to increase the liquidation rate, under specified condi-
tions. These conditions and actions are discussed in
paragraphs (b) through (g) below.

(1) The contracting officer shall take these actions
only in accordance with the contract terms and never pre-
cipitately or arbitrarily. These actions should be taken only
after—

(i) Notifying the contractor of the intended action
and providing an opportunity for discussion;

(i) Evaluating the effect of the action on the con-
tractor’s operations, based on the contractor’'s financial
condition, projected cash requirements, and the existing or
available credit arrangements; and

(iii) Considering the general equities of the partic-
ular situation.

(2) The contracting officer shall take immediate uni-
lateral action only if warranted by circumstances such as
overpayments or unsatisfactory contract performance.

(3) In al cases, the contracting officer shall (i) act
fairly and reasonably, (ii) base decisions on substantial evi-
dence, and (iii) document the contract file. Findings made
under paragraph (c) of the Progress Payments clause shall
be in writing.

(b) Contractor noncompliance. (1) The contractor must
comply with all material requirements of the contract. This
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includes the requirement to maintain an efficient and reli-
able accounting system and controls, adequate for the
proper administration of progress payments. If the system
or controls are deemed inadequate, progress payments shall
be suspended (or the portion of progress payments associ-
ated with the unacceptable portion of the contractor's
accounting system shall be suspended) until the necessary
changes have been made.

(2) If the contractor fails to comply with the contract
without fault or negligence, the contracting officer will not
take action permitted by paragraph (c)(1) of the Progress
Payments clause, other than to correct overpayments and
collect amounts due from the contractor.

(c) Unsatisfactory financial condition. (1) If the contract-
ing officer finds that contract performance (including full
liquidation of progress payments) is endangered by the con-
tractor’sfinancial condition, or by afailure to make progress,
the contracting officer shall require the contractor to make
additional operating or financial arrangements adequate for
completing the contract without loss to the Government.

(2) If the contracting officer concludes that further
progress payments would increase the probable loss to the
Government, the contracting officer shall suspend progress
payments and al other payments until the unliquidated bal-
ance of progress payments is eliminated.

(d) Excessiveinventory. If theinventory allocated to the
contract exceeds reasonable requirements (including a rea-
sonable accumulation of inventory for continuity of
operations), the contracting officer should, in addition to
requiring the transfer of excessive inventory from the con-
tract, take one or more of the following actions, as
necessary, to avoid or correct overpayment:

(1) Eliminate the costs of the excessive inventory
from the costs digible for progress payments, with appro-
priate reduction in progress payments outstanding.

(2) Apply additional deductions to billings for deliv-
eries (increase liquidation).

(e) Delinquency in payment of costs of performance. (1)
If the contractor is delinquent in paying the costs of contract
performance in the ordinary course of business, the con-
tracting officer shall evaluate whether the delinquency is
caused by an unsatisfactory financial condition and, if so,
shall apply the guidance in paragraph (c) of this section. If
the contractor’s financial condition is satisfactory, the con-
tracting officer shall not deny progress payments if the
contractor agrees to—

(i) Cure the payment delinquencies,

(if) Avoid further delinquencies; and

(iii) Make additional arrangements adequate for
completing the contract without loss to the Government.

(2) If the contractor has, in good faith, disputed
amounts claimed by subcontractors, suppliers, or others, the
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contracting officer shall not consider the payments delin-
guent until the amounts due are established by the parties
through litigation or arbitration. However, the amounts
shall be excluded from costs eligible for progress payments
so long as they are disputed.

(3) Determinations of delinquency in making contri-
butions under employee pension, profit sharing, or stock
ownership plans, and exclusion of costs for such contribu-
tions from progress payment requests, shall be in
accordance with paragraph (a)(2) of the clause at 52.232-6,
Progress Payments, without regard to the provisions of
32.503-6.

(f) Fair value of undelivered work. (1) For the purposes
of Subpart 32.5, the fair value of undelivered work is the
lesser of —

(i) The contract price of the undelivered work,
minus the estimated costs required for completing contract
performance, or

(i) The incurred costs applicable to the undeliv-
ered items.

(2) The contracting officer shall monitor the relation-
ship of unliquidated progress payments to the fair value of
undelivered work under the contract. If the unliquidated
progress payments exceed the fair value of undelivered
work, the contracting officer shall, governed by the princi-
ples in paragraphs (c) and (e) of this section, take
appropriate action to eliminate this excess using the loss
ratio adjustment described in paragraph (g) of this section,
and based on full consideration of—

(i) The degree of completion of contract
performance;

(if) The quality and amount of work performed on
the undelivered portion of the contract;

(iii) The amount of work remaining to be done
and the estimated costs of completion of performance; and

(iv) The amount remaining unpaid under the
contract.

(g) Loss contracts. (1) If the sum of the total costs
incurred under a contract plus the estimated costs to com-
plete the performance are likely to exceed the contract
price, the contracting officer shall compute alossratio fac-
tor and adjust future progress payments to exclude the
element of loss. The loss ratio factor is computed as
follows:

(i) Revise the current contract price used in
progress payment computations (the current ceiling price
under fixed-price incentive contracts) to include any pend-
ing change orders and unpriced orders to the extent funds
for the orders have been obligated.

(i) Dividethe revised contract price by the sum of
the total costsincurred to date plus the estimated additional
costs of completing the contract performance.
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32.503-15

(4) Minimum liquidation rates will generaly be
expressed to tenths of a percent. Decimals between tenths
will be rounded up to the next highest tenth (not necessarily
the nearest tenth), since rounding down would produce a
rate below the minimum rate calcul ated.

32.503-11 Adjustmentsfor pricereduction.

(a) If a retroactive downward price reduction occurs
under a redeterminable contract that provides for progress
payments, the contracting officer shall—

(1) Determine the refund due and obtain repayment
from the contractor for the excess of payments made for
delivered items over amounts due as recomputed at the
reduced prices; and

(2) Increase the unliquidated progress payments
amount for overdeductions made from the contractor’s
billings for items delivered.

(b) The contracting officer shall also increase the unlig-
uidated progress payments amount if the contractor makes
an interim or voluntary price reduction under a redeter-
minable or incentive contract.

32.503-12 Maximum unliquidated amount.

(a8 The contracting officer shall ensure that any excess
of the unliquidated progress payments over the contractual
limitation in paragraph (a) of the Progress Payments clause
in the contract is promptly corrected through one or more of
the following actions:

(1) Increasing the liquidation rate.
(2) Reducing the progress payment rate.
(3) Suspending progress payments.

(b) The excess described in paragraph (a) of this section

is most likely to arise under the following circumstances:

(1) The costs of performance exceed the contract
price.

(2) The aternate method of liquidation (see 32.503-
9) is used and the actual costs of performance exceed the
cost estimates used to establish the liquidation rate.

(3) Therate of progress or the quality of contract per-
formance is unsatisfactory.

(4) The rate of reections, waste, or spoilage is
excessive.

(c) As required, the services of the responsible audit
agency or office should be fully utilized, along with the ser-
vices of qualified cost analysis and engineering personnel.

32.503-13 Quarterly statements for price revision
contracts.

Under price revision or redeterminable contracts that
include progress payments clauses, the contracting officer
shall occasionally compare the quarterly statements submit-
ted under the price revision or renegotiation clause at
52.216-5, 52.216-6, 52.216-16, or 52.216-17 with the con-

tractor’s requests for progress payments. The contracting
officer should ensure, as far as is reasonably possible, that
costs of delivered items in the quarterly statements are
excluded from the costs of undelivered items (the basis for
unliquidated progress payments) in the contractor’s request
for progress payments.

32.503-14 Protection of Government title.

(@) Since the Progress Payments clause gives the
Government title to all of the materials, work-in-process,
finished goods, and other items of property described in
paragraph (d) of the Progress Payments clause, under the
contract under which progress payments have been made,
the ACO must ensure that the Government title to these
inventories is not compromised by other encumbrances.
Ordinarily, the ACO, in the absence of reason to believe oth-
erwise, may rely upon the contractor’s certification
contained in the progress payment request.

(b) If the ACO becomes aware of any arrangement or
condition that would impair the Government's title to the
property affected by progress payment, the ACO shall
require additional protective provisions (see 32.501-5) to
establish and protect the Government’s title.

(c) The existence of any such encumbrance is a viola-
tion of the contractor’s obligations under the contract, and
the ACO may, if necessary, suspend or reduce progress
payments under the terms of the Progress Payments clause
covering failure to comply with any material requirement
of the contract. In addition, if the contractor fails to dis-
close an existing encumbrance in the progress payments
certification, the ACO should consult with legal counsel
concerning possible violation of 31 U.S.C. 3729, the False
Claims Act.

32.503-15 Application of Government title terms.

(8) Property to which the Government obtains title by
operation of the Progress Payments clause solely isnot, asa
consequence, Government-furnished property.

(b) Although property title is vested in the Government
under the Progress Payments clause, the acquisition, han-
dling, and disposition of certain types of property are
governed by other clauses, as follows:

(1) Theclauseat 52.245-17, Special Tooling, for spe-
cial tooling.

(2) Thetermination clausesat 52.249, for termination
inventory.

(c) The contractor may sell or otherwise dispose of cur-
rent production scrap in the ordinary course of business on
its own volition, even if title has vested in the Government
under the Progress Payments clause. The contracting officer
shall require the contractor to credit the costs of the contract
performance with the proceeds of the scrap disposition.
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(d) When the title to materials or other inventories is
vested in the Government under the Progress Payments
clause, the contractor may transfer the inventory items from
the contract for its own use or other disposition only if, and
on terms, approved by the contracting officer. The contrac-
tor shall—

(1) Eliminate the costs alocable to the transferred
property from the costs of contract performance, and

(2) Repay or credit to the Government an amount
equal to the unliquidated progress payments, alocable to
the transferred property.

(e) If excess property remains after the contract perfor-
mance is complete and all contractor obligations under the
contract are satisfied, including full liquidation of progress
payments, the excess property is outside the scope of the
Progress Payments clause. Therefore, the contractor holds
titleto it.

32.503-16 Risk of loss.

(8 Under the Progress Payments clause, and except for
normal spoilage, the contractor bears the risk for loss, theft,
destruction, or damage to property affected by the clause,
even though title is vested in the Government, unless the
Government has expressly assumed this risk. The clauses
prescribed in this regulation related to progress payments,
default, and terminations do not constitute a Government
assumption of thisrisk.

(b) If a loss occurs in connection with property for
which the contractor bears the risk, the contractor is oblig-
ated to repay to the Government the amount of
unliquidated progress payments based on costs allocable to
the property.

(c) The contractor is not obligated to pay for the loss of
property for which the Government has assumed the risk of
loss. However, a serious loss may impede the satisfactory
progress of contract performance, so that the contracting
officer may need to act under paragraph (c)(5) of the
Progress Payments clause.

32.504 Subcontracts.

(&) The contracting officer shall encourage the contrac-
tor to provide progress payments to subcontractors on terms
that meet the standards in 32.502-1 for customary progress
payments.

(b) The contractor’s requests for progress payments may
include the full amount paid to subcontractors as progress
payments under the contract and subcontracts.

(c) If the contractor is considering making unusual
progress payments to a subcontractor, the parties shall be
guided by the paliciesin 32.501-2. If unusual progress pay-
ments for the subcontract are approved by the Government,
the contracting officer shall issue a contract modification to
specify the new rate in subdivision (j)(4) of the Progress
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Payments clause in the prime contract. Thiswill allow the
contractor to include the progress payments to the subcon-
tractor in the cost basis for progress payments by the
Government. This modification shall not be considered a
deviation and shall not require the clearance prescribed in
32.502-2(b).

(d) The contractor has a duty to ensure that progress
payments to subcontractors conform to the standards and
principles prescribed in paragraph (j) of the Progress
Payments clause in the prime contract. Although the con-
tracting officer should, to the extent appropriate, review the
subcontract as part of the overall administration of progress
payments in the prime contract, there is no specia require-
ment for contracting officer review or consent merely
because the subcontract includes a progress payments
clause except as provided in paragraph (c) of this section.
However, the contracting officer shall ensure that the con-
tractor has installed the necessary management control
systems, including internal audit procedures.

(e) The subcontract terms shall include the substance of
the Progress Payments clause in the prime contract, modi-
fied to indicate that the contractor, not the Government,
awards the subcontract and administers the progress pay-
ments. The following exceptions apply to wording
modifications:

(1) The subcontract terms on title to property under
progress payments shall provide for vesting of title in the
Government, not the contractor, as in paragraph (d) of the
Progress Payments clause in the prime contract. A refer-
ence to the contractor may, however, be substituted for
“Government” in subdivision (d)(2)(iv) of the clause.

(2) In the subcontract terms on reports and access to
records, the contractor shall not delete the references to
“Contracting Officer” and “Government” in adapting para-
graph (g) of the Progress Payments clause in the contract,
but may expand the terms as follows:

(i) The term “Contracting Officer” may be
changed to “ Contracting Officer or Prime Contractor.”

(i) The term “the Government” may be changed
to “the Government or Prime Contractor.”

(3) The subcontract specia terms regarding default
shall include paragraph (h) of the Progress Payments clause
in the contract through its subdivision (i). The rest of para
graph (h) is optional.

(f) If the contractor makes progress payments to a sub-
contractor under a cost-reimbursement prime contract, the
contracting officer shall accept the progress payments as
reimbursable costs of the prime contract only under the fol-
lowing conditions:

(1) The payments are made under the criteria in
32.502-1 for customary progress payments.

(2) The paymentsdo not exceed the progress payment
rate in 32.501-1 unless unusual progress payments to the
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Sec.
39.000 Scope of part.
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39.107 Contract clause.

39.000 Scope of part.

This part prescribes acquisition policies and procedures
for use in acquiring information technology consistent with
other parts of this regulation and OMB Circular No. A-130,
Management of Federal Information Resources.

39.001 Applicability.

This part applies to the acquisition of information tech-
nology by or for the use of agencies except for acquisitions
of information technology for national security systems.
However, acquisitions of information technology for
national security systems shall be conducted in accordance
with 40 U.S.C. 1412 with regard to requirements for perfor-
mance and results-based management; the role of the
agency Chief Information Officer in acquisitions; and
accountability. These requirements are addressed in OMB
Circular No. A-130.

39.002 Definitions.

“Modular contracting,” as used in this part, means use of
one or more contracts to acquire information technology
systems in successive, interoperable increments.

“National security system,” as used in this part, means
any telecommunications or information system operated by
the United States Government, the function, operation, or
use of which—

(@ Involvesintelligence activities;

(b) Involves cryptologic activities related to national
security;

(¢) Involves command and control of military forces,

(d) Involves equipment that is an integral part of a
weapon or weapons system; or

(e) Is critical to the direct fulfillment of military or
intelligence missions. This does not include asystem that is
to be used for routine administrative and business applica
tions, such as payroll, finance, logistics, and personnel
management applications.

“Year 2000 compliant,” as used in this part, means, with
respect to information technology, that the information tech-
nology accurately processes date/time data (including, but
not limited to, calculating, comparing, and seguencing)
from, into, and between the twentieth and twenty-first cen-
turies, and the years 1999 and 2000 and leap year
calculations, to the extent that other information technol ogy,
used in combination with the information technology being
acquired, properly exchanges date/time data with it.

Subpart 39.1—General

39.101 Policy.

In acquiring information technology, agencies shall iden-
tify their requirements pursuant to OMB Circular A-130,
including consideration of security of resources, protection of
privacy, national security and emergency preparedness,
accommodations for individuals with disabilities, and energy
efficiency. When devel oping an acquisition strategy, contract-
ing officers should consider the rapidly changing nature of
information technology through market research (see Part 10)
and the application of technology refreshment techniques.

39.102 Management of risk.

(a) Prior to entering into a contract for information
technology, an agency should analyze risks, benefits, and
costs. (See Part 7 for additional information regarding
requirements definition.) Reasonable risk taking is appro-
priate as long as risks are controlled and mitigated.
Contracting and program office officials are jointly
responsible for assessing, monitoring and controlling risk
when selecting projects for investment and during pro-
gram implementation.

(b) Types of risk may include schedule risk, risk of
technical obsolescence, cost risk, risk implicit in a partic-
ular contract type, technical feasibility, dependencies
between a new project and other projects or systems, the
number of simultaneous high risk projects to be moni-
tored, funding availability, and program management
risk.

(c) Appropriate techniques should be applied to manage
and mitigate risk during the acquisition of information
technology. Techniquesinclude, but are not limited to: pru-
dent project management; use of modular contracting;
thorough acquisition planning tied to budget planning by
the program, finance and contracting offices; continuous
collection and evaluation of risk-based assessment data;
prototyping prior to implementation; post implementation
reviews to determine actual project cost, benefits and
returns, and focusing on risks and returns using quantifi-
able measures.
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39.103 Modular contracting.

(a) This section implements Section 5202, Incremental
Acquisition of Information Technology, of the Clinger-
Cohen Act of 1996 (Public Law 104-106). Modular
contracting is intended to reduce program risk and to incen-
tivize contractor performance while meeting the
Government’s need for timely access to rapidly changing
technology. Consistent with the agency’s information tech-
nology architecture, agencies should, to the maximum
extent practicable, use modular contracting to acquire major
systems (see 2.101) of information technology. Agencies
may also use modular contracting to acquire non-major sys-
tems of information technology.

(b) When using modular contracting, an acquisition of a
system of information technology may be divided into sev-
eral smaller acquisition increments that—

(1) Are easier to manage individually than would be
possible in one comprehensive acquisition;

(2) Address complex information technology objec-
tives incrementally in order to enhance the likelihood of
achieving workable systems or solutions for attainment of
those objectives,

(3) Provide for delivery, implementation, and testing
of workable systems or solutions in discrete increments,
each of which comprises a system or solution that is not
dependent on any subsequent increment in order to perform
its principal functions;

(4) Provide an opportunity for subsequent increments
to take advantage of any evolution in technology or needs
that occur during implementation and use of the earlier
increments; and

(5) Reduce risk of potential adverse consequences on
the overall project by isolating and avoiding custom-
designed components of the system.

(c) The characteristics of an increment may vary depend-
ing upon the type of information technology being acquired
and the nature of the system being developed. The follow-
ing factors may be considered:

(1) To promote compatibility, the information tech-
nology acquired through modular contracting for each
increment should comply with common or commercialy
acceptable information technology standards when avail-
able and appropriate, and shall conform to the agency’s
master information technology architecture.

(2) The performance requirements of each increment
should be consistent with the performance reguirements of
the completed, overall system within which the information
technology will function and should address interface
requirements with succeeding increments.

(d) For each increment, contracting officers shall choose
an appropriate contracting technique that facilitates the
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acquisition of subsequent increments. Pursuant to Parts 16
and 17 of the Federal Acquisition Regulation, contracting
officers shall select the contract type and method appropri-
ate to the circumstances (e.g., indefinite delivery, indefinite
guantity contracts, single contract with options, successive
contracts, multiple awards, task order contracts).
Contract(s) shall be structured to ensure that the
Government is not required to procure additional incre-
ments.

(e) To avoid obsolescence, a modular contract for infor-
mation technology should, to the maximum extent
practicable, be awarded within 180 days after the date on
which the solicitation is issued. If award cannot be made
within 180 days, agencies should consider cancellation of
the solicitation in accordance with 14.209 or 15.206(e). To
the maximum extent practicable, deliveries under the con-
tract should be scheduled to occur within 18 months after
issuance of the solicitation.

39.104 [Reserved]

39.105 Privacy.

Agencies shall ensure that contracts for information tech-
nology address protection of privacy in accordance with the
Privacy Act (5 U.S.C. 5524) and Part 24. |n addition, each
agency shall ensure that contracts for the design, develop-
ment, or operation of a system of records using commercial
information technology services or information technology
support services include the following:

(8 Agency rules of conduct that the contractor and the
contractor's employees shall be required to follow.

(b) A list of the anticipated threats and hazards that the
contractor must guard against.

(c) A description of the safeguards that the contractor
must specifically provide.

(d) Requirements for a program of Government inspec-
tion during performance of the contract that will ensure the
continued efficacy and efficiency of safeguards and the dis-
covery and countering of new threats and hazards.

39.106 Year 2000 compliance.

When acquiring information technology that will be
required to perform date/time processing involving dates
subsequent to December 31, 1999, agencies shall ensure
that solicitations and contracts—

(8)(1) Require the information technology to be Year
2000 compliant; or

(2) Require that non-compliant information technol-
ogy be upgraded to be Year 2000 compliant prior to the
earlier of—
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39.107

(i) The earliest date on which the information
technology may be required to perform date/time process-
ing involving dates later than December 31, 1999, or

(ii) December 31, 1999; and

(b) As appropriate, describe existing information tech-
nology that will be used with the information technology to
be acquired and identify whether the existing information
technology is Year 2000 compliant.

39.107 Contract clause.

The contracting officer shall insert a clause substantially
the same as the clause at 52.239-1, Privacy or Security
Safeguards, in solicitations and contracts for information
technology which require security of information technol-
ogy, and/or are for the design, development, or operation of
a system of records using commercial information technol-
0gy Services or support services.
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PART 42—CONTRACT ADMINISTRATION AND AUDIT SERVICES

42.000 Scope of part.

42.001 Definitions.

42.002 Interagency agreements.
42.003 Cognizant Federal agency.

Subpart 42.1—Contract Audit Services
42,101 Contract audit responsibilities.
42.102 Assignment of contract audit services.
42.103 Contract audit services directory.

Subpart 42.2—Contract Administration Services
42.201 Contract administration responsibilities.
42.202 Assignment of contract administration.

42.203 Contract administration services directory.

Subpart 42.3—Contract Administration Office Functions
42.301 General.
42.302 Contract administration functions.

Subpart 42.4—Correspondence and Visits
42.401 Contract correspondence.
42.402 Visgits to contractors' facilities.
42.403 Evaluation of contract administration offices.

Subpart 42.5—Postaward Orientation
42.500 Scope of subpart.
42.501 General.
42.502 Selecting contracts for postaward orientation.
42.503 Postaward conferences.
42.503-1 Postaward conference arrangements.
42.503-2 Postaward conference procedure.
42.503-3 Postaward conference report.
42.504 Postaward letters.
42.505 Postaward subcontractor conferences.

Subpart 42.6—Corporate Administrative Contracting Officer
42.601 General.

42.602 Assignment and location.

42.603 Responsibilities.

Subpart 42.7—Indirect Cost Rates
42.700 Scope of subpart.
42.701 Definitions.
42.702 Purpose.
42.703 General.
42.703-1 Policy.
42.703-2 Certificate of indirect costs.
42.704 Billing rates.
42.705 Final indirect cost rates.
42.705-1 Contracting officer determination procedure.
42.705-2  Auditor determination procedure.
42.705-3 Educational ingtitutions.
42.705-4  State and local governments.

42.705-5 Nonprofit organizations other than educational and
state and local governments.

42.706 Distribution of documents.

42707 Cost-sharing rates and limitations on indirect cost rates.

42.708 Quick-closeout procedure.

42.709 Scope.

42.709-1 Generd.

42.709-2 Responsibilities.

42.709-3  Assessing the penalty.

42.709-4 Computing interest.

42.709-5 Waiver of the penalty.

42.709-6 Contract clause.

Subpart 42.8—Disallowance of Costs
42.800 Scope of subpart.
42.801 Notice of intent to disallow costs.
42.802 Contract clause.
42.803 Disallowing costs after incurrence.

Subpart 42.9—Bankruptcy
42.900 Scope of subpart.
42.901 General.
42.902 Procedures.
42.903 Solicitation provision and contract clause.

Subpart 42.10—[Reserved]

Subpart 42.11—Production Surveillance and Reporting

421101  Generd.

42,1102  Applicability.

421103  Podlicy.

421104  Surveillance requirements.

42,1105  Assignment of criticality designator.
421106  Reporting requirements.

421107  Contract clause.

Subpart 42.12—Novation and Change-of-Name Agreements

421200  Scope of subpart.

421201  Definitions.

421202  Responsibility for executing agreements.

421203  Processing agreements.

421204  Applicability of novation agreements.

421205  Agreement to recognize contractor's change of name.

Subpart 42.13—Suspension of Work, Stop-Work Orders, and
Government Delay of Work

421301  Generd.

421302  Suspension of work.
421303  Stop-work orders.

421304  Government delay of work.
421305 Contract clauses.

Subpart 42.14—Traffic and Transportation M anagement
421401  Generd.
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42.000

42.1402  Volume movements within the continental United
States.

42,1403  Shipping documents covering f.0.b. origin shipments.

42.1404  Shipments by parcel post or other classes of mail.

42.1404-1 Parcel post eligible shipments.

42.1404-2 Contract clauses.

42.1405  Discrepancies incident to shipment of supplies.
42,1406  Report of shipment (REPSHIP).

42.1406-1 Advance notice.

42.1406-2 Contract clause.

Subpart 42.15—Contractor Performance | nformation

42.1500  Scope of subpart.
421501  Generd.

42.1502  Policy.

42.1503  Procedures.

Subpart 42.16—Small Business Contract Administration
42.1601  General.

Subpart 42.17—Forward Pricing Rate Agreements
421701  Procedures.

42.000 Scope of part.

This part prescribes policies and procedures for assign-
ing and performing contract administration and contract
audit services.

42.001 Definitions.

As used in this part—

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for
establishing final indirect cost rates and forward pricing
rates, if applicable, and administering cost accounting stan-
dards for al contracts in a business unit.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit ser-
vices at a business unit (as defined in 31.001).

42.002 Interagency agreements.

(@) Agencies shal avoid duplicate audits, reviews,
inspections, and examinations of contractors or subcontrac-
tors, by more than one agency, through the use of
interagency agreements (see OFPP Policy Letter 78-4, Field
Contract Support Cross-Servicing Program).

(b) Subject to the fiscal regulations of the agencies and
applicable interagency agreements, the requesting agency
shall reimburse the servicing agency for rendered services
in accordance with the Economy Act (31 U.S.C. 1535).

(c) When an interagency agreement is established, the
agencies are encouraged to consider establishing procedures
for the resolution of issues that may arise under the agree-
ment.
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42.003 Cognizant Federal agency.

(a) For contractors other than educational institutions
and nonprofit organizations, the cognizant Federal agency
normally will be the agency with the largest dollar amount
of negotiated contracts, including options. For educational
institutions and nonprofit organizations, the cognizant
Federal agency is established according to Subsection G.11
of OMB Circular A-21, Cost Principles for Educational
Ingtitutions, and Attachment A, Subsection E.2, of OMB
Circular A-122, Cost Principles for Nonprofit
Organizations, respectively.

(b) Once aFederal agency assumes cognizance for acon-
tractor, it should remain cognizant for at least 5 years to
ensure continuity and ease of administration. If, at the end
of the 5-year period, another agency has the largest dollar
amount of negotiated contracts, including options, the two
agencies shall coordinate and determine which will assume
cognizance. However, if circumstances warrant it and the
affected agencies agree, cognizance may transfer prior to
the expiration of the 5-year period.

Subpart 42.1—Contract Audit Services

42.101 Contract audit responsibilities.

(a) The auditor is responsible for—

(1) Submitting information and advice to the request-
ing activity, based on the auditor's analysis of the
contractor's financial and accounting records or other
related data as to the acceptability of the contractor's
incurred and estimated costs;

(2) Reviewing the financial and accounting aspects of
the contractor's cost control systems; and

(3) Performing other analyses and reviews that
require access to the contractor's financial and accounting
records supporting proposed and incurred costs.

(b) Normally, for contractors other than educational
institutions and nonprofit organizations, the Defense
Contract Audit Agency (DCAA) is the responsible
Government audit agency. However, there may be
instances where an agency other than DCAA desires cog-
nizance of a particular contractor. In those instances, the
two agencies shall agree on the most efficient and econom-
ical approach to meet contract audit requirements. For
educational institutions and nonprofit organizations, audit
cognizance will be determined according to the provisions
of OMB Circular A-133, Audits of Institutions of Higher
Education and Other Non-Profit Institutions.

42.102 Assignment of contract audit services.

(a) As provided in agency procedures or interagency
agreements, contracting officers may request audit services
directly from the responsible audit agency cited in the
Directory of Federal Contract Audit Offices. The audit
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request should include a suspense date and should identify
any information needed by the contracting officer.

(b) The responsible audit agency may decline requests
for services on a case-by-case basis, if resources of the audit
agency are inadequate to accomplish the tasks.
Declinations shall be in writing.

42.103 Contract audit services directory.

(@) DCAA maintains and distributes the Directory of
Federal Contract Audit Offices. The directory identifies
cognizant audit offices and the contractors over which they
have cognizance. Changesto audit cognizance shall be pro-
vided to DCAA so that the directory can be updated.

(b) Agencies may obtain a copy of the directory or infor-
mation concerning cognizant audit offices by contacting
the—

Defense Contract Audit Agency
ATTN: CMO

Publications Officer

8725 John J. Kingman Road
Suite 2135

Fort Belvoir, VA 22060-6219.

Subpart 42.2—Contract Administration
Services

42.201 Contract administration responsibilities.

(a) For each contract assigned for administration, the
contract administration office (CAO) (see 2.101) shall—

(1) Perform the functions listed in 42.302(a) to the
extent that they apply to the contract, except for the func-
tions specifically withheld;

(2) Perform the functions listed in 42.302(b) only
when and to the extent specifically authorized by the con-
tracting officer; and

(3) Request supporting contract administration under
42.202(e) and (f) when it is required.

(b) The Defense Logistics Agency, Defense Contract
Management Command, Fort Belvoir, Virginia, and other
agencies offer awide variety of contract administration and
support services.

42.202 Assignment of contract administration.

(a) Delegating functions. As provided in agency proce-
dures, contracting officers may delegate contract
administration or specialized support services, either through
interagency agreements or by direct request to the cognizant
CAO listed in the Federal Directory of Contract
Administration Services Components. The delegation
should include—

(1) The name and address of the CAO designated to
perform the administration (this information also shall be
entered in the contract);

(2) Any specid instructions, including any functions
withheld or any specific authorization to perform functions
listed in 42.302(b);

(3) A copy of the contract to be administered; and

(4) Copies of al contracting agency regulations or
directives that are—

(i) Incorporated into the contract by reference; or
(i) Otherwise necessary to administer the contract,
unless copies have been provided previoudly.

(b) Special instructions. As necessary, the contracting
officer also shall advise the contractor (and other activitiesas
appropriate) of any functions withheld from or additional
functions delegated to the CAO.

(c) Delegating additional functions. For individual con-
tracts or groups of contracts, the contracting office may
delegate to the CAO functions not listed in 42.302, provided
that—

(2) Prior coordination with the CAO ensures the avail-
ability of required resources,

(2) In the case of authority to issue orders under pro-
visioning procedures in existing contracts and under basic
ordering agreements for items and services identified in the
schedule, the head of the contracting activity or designee
approves the delegation; and

(3) The delegation does not require the CAO to under-
take new or follow-on acquisitions.

(d) Rescinding functions. The contracting officer at the
requesting agency may rescind or recall a delegation to
administer a contract or perform a contract administration
function, except for functions pertaining to cost accounting
standards and negotiation of forward pricing rates and indi-
rect cost rates (also see 42.003). The requesting agency must
coordinate with the ACO to establish a reasonable transition
period prior to rescinding or recalling the delegation.

(e) Secondary delegations of contract administration. (1)
A CAO that has been delegated administration of a contract
under paragraph (a) or (c) of this section, or a contracting
office retaining contract administration, may regquest support-
ing contract administration from the CAO cognizant of the
contractor location where performance of specific contract
administration functions is required. The request shall—

(i) Bein writing;

(ii) Clearly state the specific functions to be per-
formed; and

(iii) Be accompanied by a copy of pertinent con-
tractual and other necessary documents.

(2) The prime contractor is responsible for managing
its subcontracts. The CAO's review of subcontracts is nor-
mally limited to evaluating the prime contractor's
management of the subcontracts (see Part 44). Therefore,
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supporting contract administration shall not be used for sub-
contracts unless—

(i) The Government otherwise would incur undue
Ccost;

(ii) Successful completion of the prime contract is
threatened; or

(iii) It is authorized under paragraph (f) of this sec-
tion or elsewhere in this regulation.

(f) Soecial surveillance. For major system acquisitions
(see Part 34), the contracting officer may designate certain
high risk or critical subsystems or components for special
surveillance in addition to requesting supporting contract
administration. This surveillance shall be conducted in a
manner consistent with the policy of requesting that the cog-
nizant CAO perform contract administration functions at a
contractor's facility (see 42.002).

(g) Refusing delegation of contract administration. An
agency may decline arequest for contract administration ser-
vices on a case-by-case basis if resources of the agency are
inadequate to accomplish the tasks. Declinations shall bein
writing.

42.203 Contract administration services directory.
The Defense Contract Management Command (DCMC)

maintains and distributes the Federal Directory of Contract
Administration Services Components. The directory lists
the names and tel ephone numbers of those DCM C and other
agency offices that offer contract administration services
within designated geographic areas and at specified con-
tractor plants. Federal agencies may obtain a free copy of
the directory on disk by writing to—

HQ Defense Logistics Agency

ATTN: DCMC-AQBF

8725 John J. Kingman Road
Fort Belvoir, VA 22060,

or accessit on the Internet at http://www.deme.dcrb.dla.mil.

Subpart 42.3—Contract Administration
Office Functions

42301 General.

When a contract is assigned for administration under
Subpart 42.2, the contract administration office (CAO) shall
perform contract administration functions in accordance
with 48 CFR Chapter 1, the contract terms, and, unless oth-
erwise agreed to in an interagency agreement (see 42.002),
the applicable regulations of the servicing agency.
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42.302 Contract administration functions.

(8 The following contract administration functions are
normally delegated to a CAO. The contracting officer may
retain any of these functions, except those in paragraphs
@(5), (8(9), and (a)(11) of this section, unless the con-
tracting officer has been designated to perform these
functions by the cognizant Federal agency (see 42.001).

(1) Review the contractor’s compensation structure.

(2) Review the contractor’s insurance plans.

(3) Conduct post-award orientation conferences.

(4) Review and evaluate contractors’ proposals under
Subpart 15.4 and, when negotiation will be accomplished
by the contracting officer, furnish comments and recom-
mendations to that officer.

(5) Negotiate forward pricing rate agreements (see
15.407-3).

(6) Negotiate advance agreements applicable to treat-
ment of costs under contracts currently assigned for
administration (see 31.109).

(7) Determine the allowability of costs suspended or
disapproved as required (see Subpart 42.8), direct the sus-
pension or disapproval of costs when there is reason to
believe they should be suspended or disapproved, and
approve final vouchers.

(8) Issue Notices of Intent to Disallow or not
Recognize Costs (see Subpart 42.8).

(9) Establish final indirect cost rates and billing rates
for those contractors meeting the criteria for contracting
officer determination in Subpart 42.7.

(10) Attempt to resolve issues in controversy, using
ADR procedures when appropriate (see Subpart 33.2); pre-
pare findings of fact and issue decisions under the Disputes
clause on matters in which the administrative contracting
officer (ACO) has the authority to take definitive action.

(11) In connection with Cost Accounting Standards
(see 30.601 and 48 CFR Chapter 99 (FAR Appendix))—

(i) Determinethe adequacy of the contractor’sdis-
closure statements;

(i) Determine whether disclosure statements are
in compliance with Cost Accounting Standards and Part 31;

(iii) Determine the contractor’s compliance with
Cost Accounting Standards and disclosure statements, if
applicable; and

(iv) Negotiate price adjustments and execute sup-
plemental agreements under the Cost Accounting Standards
clauses a 52.230-2, 52.230-3, 52.230-4, 52.230-5, and
52.230-6.

(12) Review and approve or disapprove the contrac-
tor’s requests for payments under the progress payments or
performance-based payments clauses.
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(13) Make payments on assigned contracts when pre-
scribed in agency acquisition regulations.

(14) Manage special bank accounts.

(15) Ensure timely notification by the contractor of
any anticipated overrun or underrun of the estimated cost
under cost-reimbursement contracts.

(16) Monitor the contractor’s financial condition and
advise the contracting officer when it jeopardizes contract
performance.

(17) Analyze quarterly limitation on payments state-
ments and recover overpayments from the contractor.

(18) Issue tax exemption forms.

(19) Ensure processing and execution of duty-free
entry certificates.

(20) For classified contracts, administer those por-
tions of the applicableindustrial security program delegated
to the CAO (see Subpart 4.4).

(21) Issue work requests under maintenance, over-
haul, and modification contracts.

(22) Negotiate prices and execute supplemental
agreements for spare parts and other items selected through
provisioning procedures when prescribed by agency acqui-
sition regulations.

(23) Negotiate and execute contractual documents
for settlement of partial and complete contract terminations
for convenience, except as otherwise prescribed by Part 49.

(24) Negotiate and execute contractual documents
settling cancellation charges under multiyear contracts.

(25) Process and execute novation and change of
name agreements under Subpart 42.12.

(26) Perform property administration (see Part 45).

(27) Approve contractor acquisition or fabrication of
specia test equipment under the clause at 52.245-18,
Specia Test Equipment.

(28) Perform necessary screening, redistribution, and
disposal of contractor inventory.

(29) Issue contract modifications requiring the con-
tractor to provide packing, crating, and handling services on
excess Government property. When the ACO determines it
to be in the Government’s interests, the services may be
secured from a contractor other than the contractor in pos-
session of the property.

(30) In facilities contracts—

(i) Evaluate the contractor’s requests for facilities
and for changes to existing facilities and provide appropri-
ate recommendations to the contracting officer;

(ii) Ensure required screening of facility items
before acquisition by the contractor;

(iif) Approve use of facilities on a noninterference
basis in accordance with the clause at 52.245-9, Use and
Charges,

(iv) Ensure payment by the contractor of any
rental due; and

(v) Ensurereporting of items no longer needed for
Government production.

(31) Perform production support, surveillance, and
status reporting, including timely reporting of potential and
actual dlippagesin contract delivery schedules.

(32) Perform preaward surveys (see Subpart 9.1).

(33) Adviseand assist contractors regarding their pri-
orities and allocations responsibilities and assist contracting
offices in processing requests for special assistance and for
priority ratings for privately owned capital equipment.

(34) Monitor contractor industrial labor relations
matters under the contract; apprise the contracting officer
and, if designated by the agency, the cognizant labor rela
tions advisor, of actual or potential labor disputes, and
coordinate the removal of urgently required material from
the strikebound contractor’s plant upon instruction from,
and authorization of, the contracting officer.

(35) Perform traffic management services, including
issuance and control of Government hills of lading and
other transportation documents.

(36) Review the adequacy of the contractor’s traffic
operations.

(37) Review and evaluate preservation, packaging,
and packing.

(38) Ensure contractor compliance with contractual
quality assurance requirements (see Part 46).

(39) Ensure contractor compliance with contractual
safety requirements.

(40) Perform engineering surveillance to assess com-
pliance with contractual terms for schedule, cost, and
technical performance in the areas of design, development,
and production.

(41) Evauate for adequacy and perform surveillance
of contractor engineering efforts and management systems
that relate to design, development, production, engineering
changes, subcontractors, tests, management of engineering
resources, reliability and maintainability, data control sys-
tems, configuration management, and independent research
and devel opment.

(42) Review and evaluate for technical adequacy the
contractor's logistics support, maintenance, and modifica
tion programs.

(43) Report to the contracting office any inadequa-
cies noted in specifications.

(44) Perform engineering analyses of contractor cost
proposals.

(45) Review and analyze contractor-proposed engi-
neering and design studies and submit comments and
recommendations to the contracting office, as required.

(46) Review engineering change proposals for proper
classification, and when required, for need, technical ade-
guacy of design, producibility, and impact on quality,
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reliability, schedule, and cost; submit comments to the con-
tracting office.

(47) Assistin evaluating and make recommendations
for acceptance or rejection of waivers and deviations.

(48) Evaluate and monitor the contractor's proce-
dures for complying with procedures regarding restrictive
markings on data.

(49) Monitor the contractor's value engineering
program.

(50) Review, approve or disapprove, and maintain
surveillance of the contractor's purchasing system (see
Part 44).

(51) Consent to the placement of subcontracts.

(52) Review, evaluate, and approve plant or division-
wide small, small disadvantaged and women-owned small
business master subcontracting plans.

(53) Obtain the contractor's currently approved com-
pany- or division-wide plansfor small, small disadvantaged
and women-owned small business subcontracting for its
commercia products, or, if there is no currently approved
plan, assist the contracting officer in evaluating the plansfor
those products.

(54) Assist the contracting officer, upon request, in
evaluating an offeror's proposed small, small disadvantaged
and women-owned small business subcontracting plans,
including documentation of compliance with similar plans
under prior contracts.

(55) By periodic surveillance, ensure the contrac-
tor's compliance with small, small disadvantaged and
women-owned small business subcontracting plans and
any labor surplus area contractual requirements; maintain
documentation of the contractor's performance under and
compliance with these plans and reguirements; and pro-
vide advice and assistance to the firms involved, as
appropriate.

(56) Maintain surveillance of flight operations.

(57) Assign and perform supporting contract
administration.

(58) Ensure timely submission of required reports.

(59) Issue administrative changes, correcting errors
or omissions in typing, contractor address, facility or activ-
ity code, remittance address, computations which do not
require additional contract funds, and other such changes
(see 43.101).

(60) Cause release of shipments from contractor's
plants according to the shipping instructions. When
applicable, the order of assigned priority shall be followed;
shipments within the same priority shall be determined by
date of the instruction.

(61) Obtain contractor proposals for any contract
price adjustments resulting from amended shipping
instructions. Review all amended shipping instructions
on a periodic, consolidated basis to ensure that adjust-
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ments are timely made. Except when the ACO has settle-
ment authority, the ACO shall forward the proposal to the
contracting officer for contract modification. The ACO
shall not delay shipments pending completion and for-
malization of negotiations of revised shipping
instructions.

(62) Negotiate and/or execute supplemental agree-
ments, as required, making changes in packaging
subcontractors or contract shipping points.

(63) Cancel unilateral purchase orders when noti-
fied of nonacceptance by the contractor. The CAO shall
notify the contracting officer when the purchase order is
canceled.

(64) Negotiate and execute one-time supplemental
agreements providing for the extension of contract delivery
schedules up to 90 days on contracts with an assigned
Criticality Designator of C (see 42.1105). Notification that
the contract delivery schedule is being extended shall be
provided to the contracting office. Subsequent extensions
on any individual contract shall be authorized only upon
concurrence of the contracting office.

(65) Accomplish administrative closeout procedures
(see 4.804-5).

(66) Determine that the contractor has a drug-free
workplace program and drug-free awareness program (see
Subpart 23.5).

(67) Support the program, product, and project
offices regarding program reviews, program status, program
performance and actual or anticipated program problems.

(68) Evauate the contractor’s environmental prac-
tices to determine whether they adversely impact contract
performance or contract cost, and ensure contractor compli-
ance with environmental requirements specified in the
contract. Contracting officer responsibilities include, but
are not limited to—

(i) Ensuring compliance with specifications requir-
ing the use of environmentaly preferable and
energy-efficient materials and the use of materials or deliv-
ery of end items with the specified recovered material
content. This shall occur as part of the quality assurance
procedures set forth in Part 46.

(i) As required in the contract, ensuring that the
contractor complies with the reporting requirements relating
to recovered material content utilized in contract performance.

(69) Administer commercial financing provisions
and monitor contractor security to ensure its continued ade-
guacy to cover outstanding payments, when on-site review
is required.

(b) The CAO shall perform the following functions only
when and to the extent specifically authorized by the con-
tracting office:

(1) Negotiate or negotiate and execute supplemental
agreements incorporating contractor proposals resulting
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from change orders issued under the Changes clause.
Before completing negotiations, coordinate any delivery
schedule change with the contracting office.

(2) Negotiate prices and execute priced exhibits for
unpriced ordersissued by the contracting officer under basic
ordering agreements.

(3) Negotiate or negotiate and execute supplemental
agreements changing contract delivery schedules.

(4) Negotiate or negotiate and execute supplemental
agreements providing for the deobligation of unexpended
dollar balances considered excess to known contract
requirements.

(5) Issue amended shipping instructions and, when
necessary, negotiate and execute supplemental agreements
incorporating contractor proposals resulting from these
instructions.

(6) Negotiate changes to interim billing prices.

(7) Negotiate and definitize adjustments to contract
prices resulting from exercise of an economic price adjust-
ment clause (see Subpart 16.2).

(8) Issue change orders and negotiate and execute
resulting supplemental agreements under contracts for ship
construction, conversion, and repair.

(9) Execute supplemental agreements on firm-
fixed-price supply contracts to reduce required contract
line item quantities and deobligate excess funds when
notified by the contractor of an inconsequential delivery
shortage, and it is determined that such action isin the best
interests of the Government, notwithstanding the default
provisions of the contract. Such action will be taken only
upon the written request of the contractor and, in no event,
shall the total downward contract price adjustment result-
ing from an inconsequential delivery shortage exceed
$250.00 or 5 percent of the contract price, whichever is
less.

(10) Execute supplemental agreements to permit a
change in place of inspection at origin specified in
firm-fixed-price supply contracts awarded to nonmanufac-
turers, as deemed necessary to protect the Government's
interests.

(11) Prepare evaluations of contractor performance
in accordance with Subpart 42.15.

(c) Any additional contract administration functions not
listed in 42.302(a) and (b), or not otherwise delegated,
remain the responsibility of the contracting office.

Subpart 42.4—Correspondence and Visits

42.401 Contract correspondence.

(&) The contracting officer (or other contracting agency
personnel) normally shall (1) forward correspondence relat-
ing to assigned contract administration functions through
the cognizant contract administration office (CAO) to the

contractor, and (2) provide acopy for the CAO'sfile. When
urgency requires sending such correspondence directly to
the contractor, a copy shall be sent concurrently to the CAO.

(b) The CAO shal send the contracting office a copy of
pertinent correspondence conducted between the CAO and
the contractor.

42402 Visitsto contractors facilities.

(8) Government personnel planning to visit a contrac-
tor's facility in connection with one or more Government
contracts shall provide the cognizant CAO with the follow-
ing information, sufficiently in advance to permit the CAO
to make necessary arrangements. Such notification is for
the purpose of eliminating duplicative reviews, requests,
investigations, and audits relating to the contract adminis-
tration functions in subpart 42.3 delegated to CAO's and
shall, as a minimum, include the following (see also para-
graph (b) of this section):

(1) Visitors names, official positions, and security
clearances.

(2) Date and duration of visit.

(3) Name and address of contractor and personnel to
be contacted.

(4) Contract number, program involved, and purpose
of visit.

(5) If desired, visitors to a contractor's plant may
request that a representative of the CAO accompany them.
In any event, the CAO has final authority to decide whether
a representative shall accompany avisitor.

(b) If the visit will result in reviewing, auditing, or
obtaining any information from the contractor relating to
contract administration functions, the prospective visitor
shall identify the information in sufficient detail so as to
permit the CAO, after consultation with the contractor and
the cognizant audit office, to determine whether such infor-
mation, adequate to fulfill the requirement, has recently
been reviewed by or is available within the Government. If
so, the CAO will discourage the visit and refer the prospec-
tive visitor to the Government office where such
information is located. Where the office is the CAO, such
information will be immediately forwarded or otherwise
made available to the requestor.

(¢) Visitors shall fully inform the CAO of any agree-
ments reached with the contractor or other results of the
visit that may affect the CAO.

42.403 Evaluation of contract administration offices.

Onsite inspections or evaluations of the performance of
the assigned functions of a contract administration office
shall be accomplished only by or under the direction of the
agency of which that office is a part.
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Subpart 42.5—Postaward Orientation

42.500 Scope of subpart.

This subpart prescribes policies and procedures for the
postaward orientation of contractors and subcontractors
through—

(a) A conference; or

(b) A letter or other form of written communication.

42501 General.

(a) A postaward orientation aids both Government and
contractor personnel to (1) achieve a clear and mutual
understanding of all contract requirements, and (2) identify
and resolve potential problems. However, it is not a substi-
tute for the contractor's fully understanding the work
requirements at the time offers are submitted, nor isit to be
used to alter the final agreement arrived at in any negotia-
tions leading to contract award.

(b) Postaward orientation is encouraged to assist small
business, small disadvantaged and women-owned small
business concerns (see Part 19).

(c) While cognizant Government or contractor person-
nel may request the contracting officer to arrange for
orientation, it is up to the contracting officer to decide
whether a postaward orientation in any form is necessary.

(d) Maximum benefits will be realized when orientation
is conducted promptly after award.

42502 Selecting contracts for postaward orientation.

When deciding whether postaward orientation is neces-
sary and, if so, what form it shall take, the contracting
officer shall consider, as a minimum, the—

(a) Nature and extent of the preaward survey and any
other prior discussions with the contractor;

(b) Type, value, and complexity of the contract;

(c) Complexity and acquisition history of the product or
service;

(d) Requirements for spare parts and related equipment;

(e) Urgency of the delivery schedule and relationship of
the product or service to critical programs;

(f) Length of the planned production cycle;

(g) Extent of subcontracting;

(h) Contractor's performance history and experience
with the product or service;

(i) Contractor's status, if any, as a small business, small
disadvantaged or women-owned small business concern;

()) Contractor's performance history with small, small
disadvantaged and women-owned small business subcon-
tracting programs,

(k) Safety precautions required for hazardous materials
or operations; and
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() Complex financing arrangements, such as progress
payments, advance payments, or guaranteed loans.

42503 Postaward conferences.

42.503-1 Postaward conference arrangements.
(8 The contracting officer who decides that a confer-
ence is needed is responsible for—

(1) Establishing the time and place of the conference;

(2) Preparing the agenda, when necessary;

(3) Notifying appropriate Government representa-
tives (e.g., contracting/contract administration office) and
the contractor;

(4) Designating or acting as the chairperson;

(5) Conducting a preliminary meeting of
Government personnel; and

(6) Preparing a summary report of the conference.

(b) When the contracting office initiates a conference,
the arrangements may be made by that office or, at its
request, by the contract administration office.

42.503-2 Postaward conference procedure.

The chairperson of the conference shal conduct the
meeting. Unless a contract change is contemplated, the
chairperson shall emphasize that it is not the purpose of the
meeting to change the contract. The contracting officer
may make commitments or give directions within the scope
of the contracting officer's authority and shall put in writing
and sign any commitment or direction, whether or not it
changes the contract. Any change to the contract that
results from the postaward conference shall be made only
by a contract modification (see 43.101) referencing the
applicable terms of the contract. Participants without
authority to bind the Government shall not take action that
in any way alters the contract. The chairperson shall
include in the summary report (see 42.503-3 below) all
information and guidance provided to the contractor.

42.503-3 Postaward conference report.

The chairperson shall prepare and sign a report of the
postaward conference. The report shall cover all items dis-
cussed, including areas requiring resolution, controversial
matters, the names of the participants assigned responsibil-
ity for further actions, and the due dates for the actions. The
chairperson shall furnish copies of the report to the con-
tracting office, the contract administration office, the
contractor, and others who require the information.

42504 Postaward letters.

In some circumstances, a letter or other written form of
communication to the contractor may be adequate
postaward orientation (in lieu of a conference). The letter
should identify the Government representative responsible
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for administering the contract and cite any unusual or sig-
nificant contract requirements. The rules on changes to the
contract in 42.503-2 also apply here.

42.505 Postaward subcontractor conferences.

(8 The prime contractor is generaly responsible for
conducting postaward conferences with subcontractors.
However, the prime contractor may invite Government rep-
resentatives to a conference with subcontractors, or the
Government may request that the prime contractor initiate a
conference with subcontractors. The prime contractor
should ensure that representatives from involved contract
administration offices are invited.

(b) Government representatives—

(1) Must recognize the lack of privity of contract
between the Government and subcontractors;

(2) Shall not take action that is inconsistent with or
alters subcontracts; and

(3) Shall ensurethat any changesin direction or com-
mitment affecting the prime contract or contractor resulting
from a subcontractor conference are made by written direc-
tion of the contracting officer to the prime contractor in the
same manner as described in 42.503-2.

Subpart 42.6—Cor porate Administrative
Contracting Officer

42.601 General.

Contractors with more than one operational location
(e.g., division, plant, or subsidiary) often have corporate-
wide policies, procedures, and activities requiring
Government review and approva and affecting the work of
more than one administrative contracting officer (ACO). In
these circumstances, effective and consistent contract
administration may require the assignment of a corporate
administrative contracting officer (CACO) to deal with cor-
porate management and to perform selected contract
administration functions on a corporate-wide basis.

42.602 Assignment and location.

(8 A CACO may be assigned only when (1) the con-
tractor has at least two locations with resident ACO’s or (2)
the need for a CACO is approved by the agency head or
designee (for this purpose, a nonresident ACO will be con-
sidered asresident if at least 75 percent of the ACO's effort
is devoted to a single contractor). One of the resident
ACO’s may be designated to perform the CACO functions,
or a full-time CACO may be assigned. In determining the
location of the CACO, the responsible agency shall take
into account such factors as the location(s) of the corporate
records, corporate office, major plant, cognizant govern-
ment auditor, and overall cost effectiveness.

(b) A decision toinitiate or discontinue a CACO assign-
ment should be based on such factors as the—

(1) Benefits of coordination and liaison at the corpo-
rate level;

(2) Volume of Government sales;

(3) Degree of control exercised by the contractor’s
corporate office over Government-oriented lower-tier oper-
ating elements; and

(4) Impact of corporate policies and procedures on
those elements.

(c) Responsibility for assigning a CACO shall be deter-
mined as follows:

(1) When all locations of a corporate entity are under
the contract administration cognizance of a single agency,
that agency is responsible.

(2) When the locations are under the contract admin-
istration cognizance of more than one agency, the agencies
concerned shall agree on the responsible agency (normally
on the basis of the agency with the largest dollar balance,
including options, of affected contracts). In such cases,
agencies may also consider geographic location.

(d) The directory of contract administration services
components referenced in 42.203 includes a listing of
CACO's and the contractors for which they are assigned
responsibility.

42.603 Responsibilities.

(8 The CACO shall perform, on a corporate-wide basis,
the contract administration functions as designated by the
responsible agency. Typical CACO functions include—

(1) The determination of final indirect cost rates for
cost-reimbursement contracts;

(2) Establishment of advance agreements or recom-
mendations on corporate/ home office expense allocations;
and

(3) Administration of Cost Accounting Standards
(CAS) applicable to corporate-level and corporate-directed
accounting practices.

(b) The CACO shall—

(1) Fully utilize the responsible contract audit agency
financial and advisory accounting services, including—

(i) Advice regarding the acceptability of corpo-
rate-wide policies; and
(i) Advisory audit reports;

(2) Keep cognizant ACO'’s and auditors informed of
important matters under consideration and determinations
made; and

(3) Solicit their advice and participation as appropriate.
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Subpart 42.7—Indirect Cost Rates

42.700 Scope of subpart.

This subpart prescribes policies and procedures for
establishing—

(a) Billing rates; and

(b) Final indirect cost rates.

42.701 Definitions.

“Billing rate” means an indirect cost rate—

(a) Established temporarily for interim reimburse-
ment of incurred indirect costs; and

(b) Adjusted as necessary pending establishment of
final indirect cost rates.

“Business unit” is defined at 31.001.

“Final indirect cost rate” meansthe indirect cost rate estab-
lished and agreed upon by the Government and the contractor
as not subject to change. It is usually established after the
close of the contractor’s fiscal year (unless the parties decide
upon a different period) to which it applies. In the case of
cost-reimbursement research and development contracts with
educational indtitutions, it may be predetermined; that is,
established for a future period on the basis of cost experience
with similar contracts, together with supporting data.

“Forward pricing rate agreement” is defined at 15.401.

“Indirect cost” is defined at 31.203.

“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a
given period to direct labor cost, manufacturing cost, or
another appropriate base for the same period.

42.702 Purpose.

(a) Establishing final indirect cost rates under this sub-
part provides—

(1) Uniformity of approach with a contractor when
more than one contract or agency is involved;

(2) Economy of administration; and

(3) Timely settlement under cost-reimbursement
contracts.

(b) Establishing billing rates provides a method for
interim reimbursement of indirect costs at estimated rates
subject to adjustment during contract performance and at
the time the final indirect cost rates are established.

42.703 General.

42.703-1 Policy.

(&) A single agency (see 42.705-1) shall be responsible
for establishing final indirect cost rates for each business
unit. These rates shall be binding on all agencies and their
contracting offices, unless otherwise specifically prohibited
by statute. An agency shall not perform an audit of indirect
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cost rates when the contracting officer determines that the
objectives of the audit can reasonably be met by accepting
the results of an audit that was conducted by any other
department or agency of the Federal Government
(10 U.S.C. 2313(d) and 41 U.S.C. 254d(d)).

(b) Billing rates and final indirect cost rates shall be
used in reimbursing indirect costs under cost-reimburse-
ment contracts and in determining progress payments under
fixed-price contracts.

(c) To ensure compliance with 10 U.S.C. 2324(a) and 41
U.S.C. 256(a)—

(1) Final indirect cost rates shall be used for contract
closeout for a business unit, unless the quick-closeout pro-
cedure in 42.708 is used. These final rates shall be binding
for al cost-reimbursement contracts at the business unit,
subject to any specific limitation in a contract or advance
agreement; and

(2) Established final indirect cost rates shall be used
in negotiating the fina price of fixed-price incentive and
fixed-price redeterminable contracts and in other situations
requiring that indirect costs be settled before contract prices
are established, unless the quick-closeout procedure in
42.708 is used.

42.703-2 Certificate of indirect costs.

() General. In accordance with 10 U.S.C. 2324(h) and
41 U.S.C. 256(h), a proposa shall not be accepted and no
agreement shall be made to establish final indirect cost rates
unless the costs have been certified by the contractor.

(b) Waiver of certification. (1) The agency head, or
designee, may waive the certification requirement when—

(i) It is determined to be in the interest of the
United States; and

(if) The reasons for the determination are put in
writing and made available to the public.

(2) A waiver may be appropriate for a contract
with—

(i) A foreign government or international organi-
zation, such as a subsidiary body of the North Atlantic
Treaty Organization;

(if) A state or local government subject to OMB
Circular A-87;

(iii) An educational institution subject to OMB
Circular A-21; and

(iv) A nonprofit organization subject to OMB
Circular A-122.

(c) Failureto certify. (1) If the contractor has not certi-
fied its proposal for final indirect cost rates and awaiver is
not appropriate, the contracting officer may unilaterally
establish the rates.

(2) Rates established unilaterally should be—

(i) Based on audited historical data or other avail-

able data as long as unallowable costs are excluded; and
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(if) Set low enough to ensure that unallowable
costs will not be reimbursed.

(d) False certification. The contracting officer should
consult with legal counsel to determine appropriate action

Iwhen a contractor’s certificate of fina indirect costs is
thought to be false.

(e) Penalties for unallowable costs. 10 U.S.C. 2324(a)
through (d) and 41 U.S.C. 256(a) through (d) prescribe
penalties for submission of unallowable costs in final indi-
rect cost rate proposals (see 42.709 for pendties and
contracting officer responsibilities).

(f) Contract clause. (1) Except as provided in para
graph (f)(2) of this subsection, the clause at 52.242-4,
Certification of Final Indirect Costs, shall be incorporated
into all solicitations and contracts which provide for estab-
lishment of final indirect cost rates.

(2) The Department of Energy may provide an alter-
nate clause in its agency supplement for its Management
and Operating contracts.

42.704 Billing rates.

(a) The contracting officer (or cognizant Federal agency
official) or auditor responsible under 42.705 for establish-
ing the final indirect cost rates also shall be responsible for
determining the billing rates.

(b) The contracting officer (or cognizant Federal agency
official) or auditor shall establish billing rates on the basis
of information resulting from recent review, previous rate
audits or experience, or similar reliable data or experience
of other contracting activities. In establishing billing rates,
the contracting officer (or cognizant Federal agency offi-
cial) or auditor should ensure that the billing rates are as
close as possible to the final indirect cost rates anticipated
for the contractor's fiscal period, as adjusted for any unal-
lowable costs. When the contracting officer (or cognizant
Federal agency official) or auditor determines that the dol-
lar value of contracts requiring use of billing rates does not
warrant submission of a detailed billing rate proposal, the
billing rates may be established by making appropriate
adjustments from the prior year'sindirect cost experience to
eliminate unallowable and nonrecurring costs and to reflect
new or changed conditions.

(c) Once established, billing rates may be prospectively
or retroactively revised by mutua agreement of the con-
tracting officer (or cognizant Federal agency official) or
auditor and the contractor at either party's request, to pre-
vent substantial overpayment or underpayment. When
agreement cannot be reached, the billing rates may be uni-
laterally determined by the contracting officer (or cognizant
Federal agency official).

(d) The elements of indirect cost and the base or bases
used in computing billing rates shall not be construed as

determinative of the indirect costs to be distributed or of the
bases of distribution to be used in the final settlement.

(e) When the contractor provides to the cognizant con-
tracting officer the certified final indirect cost rate proposal
in accordance with 42.705-1(b) or 42.705-2(b), the contrac-
tor and the Government may mutually agree to revise
billing rates to reflect the proposed indirect cost rates, as
approved by the Government to reflect historically disal-
lowed amounts from prior years audits, until the proposal
has been audited and settled. The historical decrement will
be determined by either the cognizant contracting officer
(42.705-1(b)) or the cognizant auditor (42.705-2(b)).

42.705 Final indirect cost rates.
(a) Final indirect cost rates shall be established on the
basis of —
(1) Contracting officer determination procedure (see
42.705-1), or
(2) Auditor determination procedure (see 42.705-2).
(b) Within 120 days after settlement of the final indirect
cost rates (or longer, if approved in writing by the contract-
ing officer), the contractor shall submit a completion
invoice or voucher reflecting the settled amounts and rates
on all contracts physically completed in the year covered by
the proposal.

42.705-1 Contracting officer determination procedure.

(a) Applicability and responsibility. Contracting officer
determination shall be used for the following, with theindi-
cated cognizant contracting officer (or cognizant Federa
agency official) responsible for establishing the final indi-
rect cost rates:

(1) Business units of a multidivisional corporation
under the cognizance of a corporate administrative con-
tracting officer (see Subpart 42.6), with that officer
responsible for the determination, assisted, as required, by
the administrative contracting officers, assigned to the indi-
vidual business units. Negotiations may be conducted on a
coordinated or centralized basis, depending upon the degree
of centralization within the contractor’s organization.

(2) Business units not under the cognizance of a cor-
porate administrative contracting officer, but having a
resident administrative contracting officer (see 42.602),
with that officer responsible for the determination. For this
purpose, a nonresident administrative contracting officer is
considered as resident if at least 75 percent of the adminis-
trative contracting officer’s time is devoted to a single
contractor.

(3) For business units not included in paragraph
(a)(2) or (a)(2) of this subsection, the contracting officer (or
cognizant Federal agency official) will determine whether
the rates will be contracting officer or auditor determined.

(4) Educationa institutions (see 42.705-3).
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(5) State and local governments (see 42.705-4).
(6) Nonprofit organizations other than educational
and state and local governments (see 42.705-5).

(b) Procedures. (1) In accordance with the Allowable
Cost and Payment clause at 52.216-7 or 52.216-13, the con-
tractor shall submit to the contracting officer (or cognizant
Federal agency official) and to the cognizant auditor a final
indirect cost rate proposal. The required content of the pro-
posal and supporting data will vary depending on such
factors as business type, size, and accounting system capa-
bilities. The contractor, contracting officer, and auditor must
work together to make the proposal, audit, and negotiation
process as efficient as possible. Accordingly, each contrac-
tor shall submit an adequate proposal to the contracting
officer (or cognizant Federal agency official) and auditor
within the 6-month period following the expiration of each
of its fiscal years. Reasonable extensions, for exceptional
circumstances only, may be requested in writing by the con-
tractor and granted in writing by the contracting officer. A
contractor shall support its proposal with adeguate support-
ing data. For guidance on what generally constitutes an
adequate fina indirect cost rate proposal and supporting
data, contractors should refer to the Model Incurred Cost
Proposal in Chapter 5 of the Defense Contract Audit Agency
Pamphlet (DCAAP) No. 7641.90, Information for
Contractors. The Mode can be obtained by—

0] Contacting Internet
http:/Amww.dtic.mil/dcaalchgp5.html;

(i) Sending a telefax request to Headquarters
DCAA, ATTN: CMO, Publications Officer, at (703) 767-
1061;

address

(iii)  Sending an
*CMO@hql.dcaa.mil; or
(iv) Writing to—

Headquarters DCAA

ATTN: CMO

Publications Officer

8725 John J. Kingman Road
Suite 2135

Fort Belvoir, VA 22060-6219.

email request to

(2) The auditor shall submit to the contracting officer
(or cognizant Federal agency official) an advisory audit
report identifying any relevant advance agreements or
restrictive terms of specific contracts.

(3 The contracting officer (or cognizant Federa
agency official) shall head the Government negotiating
team, which includes the cognizant auditor and technical or
functional personnel as required. Contracting offices having
significant dollar interest shall beinvited to participatein the
negotiation and in the preliminary discussion of critical
issues. Individuasor officesthat have provided asignificant
input to the Government position should beinvited to attend.
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(4) The Government negotiating team shall develop a
negotiation position. Pursuant to 10 U.S.C. 2324(f) and
41 U.S.C. 256(f), the contracting officer shall—

(i) Not resolve any questioned costs until
obtaining—

(A) Adequate documentation on the costs; and

(B) The contract auditor's opinion on the
allowability of the costs.

(ii) Whenever possible, invite the contract auditor
to serve as an advisor at any negotiation or meeting with the
contractor on the determination of the contractor's final
indirect cost rates.

(5) The cognizant contracting officer shall—

(i) Conduct negotiations;

(if) Prepare a written indirect cost rate agreement
conforming to the requirements of the contracts;

(iii) Prepare, sign, and place in the contractor gen-
eral file (see 4.801(c)(3)) a negotiation memorandum
covering—

(A) The disposition of significant matters in
the advisory audit report;

(B) Reconciliation of all costs questioned, with
identification of items and amounts allowed or disallowed
in the final settlement as well as the disposition of period
costing or allocability issues;

(C) Reasons why any recommendations of the
auditor or other Government advisors were not followed;
and

(D) ldentification of cost or pricing data sub-
mitted during the negotiations and relied upon in reaching a
settlement; and

(iv) Distribute resulting documents in accordance
with 42.706.

(v) Notify the contractor of the individual costs
which were considered unallowable and the respective
amounts of the disallowance.

42.705-2 Auditor determination procedure.

(a) Applicability and responsibility. (1) The cognizant
Government auditor shall establish final indirect cost rates
for business units not covered in 42.705-1(a).

(2) In addition, auditor determination may be used
for business units that are covered in 42.705-1(a) when the
contracting officer (or cognizant Federal agency official)
and auditor agree that the indirect costs can be settled with
little difficulty and any of the following circumstances
apply:

(i) The business unit has primarily fixed-price
contracts, with only minor involvement in cost-reimburse-
ment contracts.

(i) The administrative cost of contracting officer
determination would exceed the expected benefits.
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(iii) The business unit does not have a history of
disputes and there are few cost problems.

(iv) The contracting officer (or cognizant Federal
agency official) and auditor agree that special circum-
stances require auditor determination.

(b) Procedures. (1) The contractor shall submit to
the cognizant contracting officer (or cognizant Federa
agency official) and auditor a final indirect cost rate pro-
posal in accordance with 42.705-1(b)(1).

(2) Upon receipt of a proposal, the auditor shall—

(i) Audit the proposal and seek agreement on indi-
rect costs with the contractor;

(if) Prepare an indirect cost rate agreement con-
forming to the requirements of the contracts. The
agreement shall be signed by the contractor and the auditor;

(iii) If agreement with the contractor is not
reached, forward the audit report to the contracting officer
(or cognizant Federal agency officia) identified in the
Directory of Contract Administration Services Components
(see 42.203), who will then resolve the disagreement; and

(iv) Distribute resulting documents in accordance
with 42.706.

42.705-3 Educational institutions.

(@) General. (1) Postdetermined final indirect cost
rates shall be used in the settlement of indirect costs for all
cost-reimbursement contracts with educationa institutions,
unless predetermined final indirect cost rates are authorized
and used (see paragraph (b) below).

(2) OMB Circular No. A-21, Cost Principles for
Educational Institutions, assigns each educational institu-
tion to a single Government agency for the negotiation of
indirect cost rates and provides that those rates shall be
accepted by all Federa agencies. Cognizant Government
agencies and educationa ingtitutions are listed in the
Directory of Federal Contract Audit Offices (see 42.103).

(3) The cognizant agency shall establish the billing
rates and final indirect cost rates at the educational institu-
tion, consistent with the requirements of this subpart,
Subpart 31.3, and the OMB Circular. The agency shall fol-
low the procedures outlined in 42.705-1(b).

(4) If the cognizant agency is unable to reach agree-
ment with an institution, the appeal s system of the cognizant
agency shall be followed for resolution of the dispute.

(b) Predetermined final indirect cost rates. (1) Under
cost-reimbursement research and development contracts
with universities, colleges, or other educationa institu-
tions (41 U.S.C. 2544a), payment for reimbursable indirect
costs may be made on the basis of predetermined final
indirect cost rates. The cognizant agency is not required
to establish predetermined rates, but if they are estab-
lished, their use must be extended to al the institution’s
Government contracts.

(2) In deciding whether the use of predetermined
rates would be appropriate for the educational institution
concerned, the agency should consider both the stability of
the institution’s indirect costs and bases over a period of
years and any anticipated changes in the amount of the
direct and indirect costs.

(3) Unless their use is approved at a level in the
agency (see subparagraph (a)(2) above) higher than the con-
tracting officer, predetermined rates shall not be used
when—

(i) There has been no recent audit of the indirect
Costs,

(ii) There have been frequent or wide fluctuations
in the indirect cost rates and the bases over a period of
years; or

(iii) The estimated reimbursable costs for any
individual contract are expected to exceed $1 million annu-
ally.

(4)(i) If predetermined rates are to be used and no
rates have been previoudly established for the institution’s
current fiscal year, the agency shall obtain from the institu-
tion a proposal for predetermined rates.

(i) If the proposal isfound to be generally accept-
able, the agency shall negotiate the predetermined rateswith
theinstitution. The rates should be based on an audit of the
institution’s costs for the year immediately preceding the
year in which the rates are being negotiated. If thisis not
possible, an earlier audit may be used, but appropriate steps
should be taken to identify and evaluate significant varia-
tions in costs incurred or in bases used that may have a
bearing on the reasonableness of the proposed rates.
However, in the case of smaller contracts (e.g., $100,000 or
less), an audit made at an earlier date is acceptable if—

(A) There have been no significant changesin
the contractor’s organization; and

(B) It isreasonably apparent that another audit
would have little effect on the rates finally agreed upon and
the potential for overpayment of indirect cost is relatively
insignificant.

(5) If predetermined rates are used—

(i) The contracting officer shall include the nego-
tiated rates and bases in the contract Schedule; and

(i) See 16.307(i), which prescribes the clause at
52.216-15, Predetermined Indirect Cost Rates.

(6) Predetermined indirect cost rates shall be applic-
able for a period of not more than four years. The agency
shall obtain the contractor’s proposal for new predeter-
mined rates sufficiently in advance so that the new rates,
based on current data, may be promptly negotiated near the
beginning of the new fiscal year or other period agreed to by
the parties (see paragraphs (b) and (d) of the clause at
52.216-15, Predetermined Indirect Cost Rates).
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(7) Contracting officers shall use hilling rates estab-
lished by the agency to reimburse the contractor for work
performed during a period not covered by predetermined
rates.

42.705-4 State and local gover nments.

OMB Circular No. A-87 concerning cost principles for
state and local governments (see Subpart 31.6) establishes
the cognizant agency concept and procedures for determin-
ing a cognizant agency for approving state and local
government indirect costs associated with federally-funded
programs and activities. The indirect cost rates negotiated
by the cognizant agency will be used by all Federal agencies
that also award contracts to these same state and local
governments.

42.705-5 Nonprofit organizations other than
educational and state and local gover nments.
(See OMB Circular No. A-122.)

42.706 Distribution of documents.

(8 The contracting officer or auditor shall promptly dis-
tribute executed copies of the indirect cost rate agreement to
the contractor and to each affected contracting agency and
shall provide copies of the agreement for the contract files,
in accordance with the guidance for contract modifications
in Subpart 4.2, Contract Distribution.

(b) Copies of the negotiation memorandum prepared
under contracting officer determination or audit report pre-
pared under auditor determination shall be furnished, as
appropriate, to the contracting offices and Government
audit offices.

42.707 Cost-sharing rates and limitations on indirect
cost rates.

(a) Cost-sharing arrangements, when authorized, may
call for the contractor to participate in the costs of the con-
tract by accepting indirect cost rates lower than the
anticipated actual rates. In such cases, a negotiated indirect
cost rate ceiling may be incorporated into the contract for
prospective application. For cost sharing under research
and development contracts, see 35.003(b).

(b)(1) Other situations may make it prudent to provide a
final indirect cost rate ceiling in a contract. Examples of
such circumstances are when the proposed contractor—

(i) Isanew or recently reorganized company, and
there is no past or recent record of incurred indirect costs;

(if) Has a recent record of a rapidly increasing
indirect cost rate due to a declining volume of sales without
a commensurate decline in indirect expenses; or

(iii) Seeksto enhance its competitive positionin a
particular circumstance by basing its proposal on indirect
cost rates lower than those that may reasonably be expected
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to occur during contract performance, thereby causing a
cost overrun.

(2) In such cases, an equitable ceiling covering the
final indirect cost rates may be negotiated and specified in
the contract.

(c) When ceiling provisions are utilized, the contract
shall also provide that—

(1) The Government will not be obligated to pay any
additional amount should the final indirect cost rates exceed
the negotiated ceiling rates, and

(2) In the event the fina indirect cost rates are less
than the negotiated ceiling rates, the negotiated rates will be
reduced to conform with the lower rates.

42.708 Quick-closeout procedure.

(8 The contracting officer responsible for contract
closeout shall negotiate the settlement of indirect costsfor a
specific contract, in advance of the determination of final
indirect cost rates, if—

(1) The contract is physically complete;

(2) The amount of unsettled indirect cost to be allo-
cated to the contract isrelatively insignificant. Indirect cost
amounts will be considered insignificant when—

(i) Thetotal unsettled indirect cost to be allocated
to any one contract does not exceed $1,000,000; and

(i) Unless otherwise provided in agency proce-
dures, the cumulative unsettled indirect coststo be allocated
to one or more contractsin asinglefiscal year do not exceed
15 percent of the estimated, total unsettled indirect costs
alocable to cost-type contracts for that fiscal year. The
contracting officer may waive the 15 percent restriction
based upon arisk assessment that considers the contractor’s
accounting, estimating, and purchasing systems; other con-
cerns of the cognizant contract auditors; and any other
pertinent information; and

(3) Agreement can be reached on a reasonable esti-
meate of alocable dollars.

(b) Determinations of final indirect costs under the
quick-closeout procedure provided for by the Allowable
Cost and Payment clause at 52.216-7 or 52.216-13 shall be
final for the contract it covers and no adjustment shall be
made to other contracts for over- or under-recoveries of
costs allocated or allocable to the contract covered by the
agreement.

(c) Indirect cost rates used in the quick closeout of a
contract shall not be considered a binding precedent when
establishing the final indirect cost rates for other contracts.

42.709 Scope.

(&) This section implements 10 U.S.C. 2324(a) through
(d) and 41 U.S.C. 256(a) through (d). It covers the assess-
ment of penalties against contractors which include
unallowable indirect costs in—
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(1) Final indirect cost rate proposals; or
(2) Thefina statement of costsincurred or estimated
to be incurred under a fixed-price incentive contract.

(b) This section applies to al contracts in excess of
$500,000, except fixed-price contracts without cost incen-
tives or any firm-fixed-price contracts for the purchase of
commercia items.

42.709-1 General.
(a8 The following penalties apply to contracts covered
by this section:

(1) If theindirect cost is expressly unallowable under
acost principle in the FAR, or an executive agency supple-
ment to the FAR, that defines the allowability of specific
selected costs, the penalty is equal to—

(i) Theamount of the disallowed costs allocated to
contracts that are subject to this section for which an indi-
rect cost proposal has been submitted; plus

(i) Interest on the paid portion, if any, of the
disallowance.

(2) If theindirect cost was determined to be unallow-
able for that contractor before proposal submission, the
penalty istwo timesthe amount in paragraph (a)(2)(i) of this
section.

(b) These penalties are in addition to other administra-
tive, civil, and criminal penalties provided by law.

(c) Itisnot necessary for unallowable costs to have been
paid to the contractor in order to assess a penalty.

42.709-2 Responsibilities.

(@ The cognizant contracting officer is responsible
for—

(1) Determining whether the penaltiesin 42.709-1(a)
should be assessed;

(2) Determining whether such penalties should be
waived pursuant to 42.709-5; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the con-
tractor knowingly submitted unallowable costs.

(b) The contract auditor, in the review and/or the deter-
mination of fina indirect cost proposals for contracts
subject to this section, is responsible for—

(1) Recommending to the contracting officer which
costs may be unallowable and subject to the penalties in
42.709-1(a);

(2) Providing rationale and supporting documenta-
tion for any recommendation; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the con-
tractor knowingly submitted unallowable costs.

42.709-3 Assessing the penalty.

Unless awaiver is granted pursuant to 42.709-5, the cog-
nizant contracting officer shall—

(8) Assess the penalty in 42.709-1(a)(1), when the sub-
mitted cost is expressly unallowable under a cost principle
in the FAR or an executive agency supplement that defines
the alowability of specific selected costs; or

(b) Assess the penalty in 42.709-1(a)(2), when the sub-
mitted cost was determined to be unallowable for that
contractor prior to submission of the proposal. Prior deter-
minations of unallowability may be evidenced by—

(1) A DCAA Form 1, Notice of Contract Costs
Suspended and/or Disapproved (see 48 CFR 242.705-2), or
any similar notice which the contractor elected not to appeal
and was not withdrawn by the cognizant Government
agency;

(2) A contracting officer final decision which was not
appealed;

(3) A prior executive agency Board of Contract
Appeals or court decision involving the contractor, which
upheld the cost disallowance; or

(4) A determination or agreement of unallowability
under 31.201-6.

(c) Issue afinal decision (see 33.211) which includes a
demand for payment of any penalty assessed under para
graph (a) or (b) of thissection. Theletter shall state that the
determination is a final decision under the Disputes clause
of the contract. (Demanding payment of the penalty is sep-
arate from demanding repayment of any paid portion of the
disallowed cost.)

42.709-4 Computing interest.

For 42.709-1(a)(1)(ii), compute interest on any paid por-
tion of the disallowed cost as follows:

(a) Consider the overpayment to have occurred, and
interest to have begun accumulating, from the midpoint of
the contractor's fiscal year. Use an aternate equitable
method if the cost was not paid evenly over the fiscal year.

(b) Usetheinterest rate specified by the Secretary of the
Treasury pursuant to Pub. L. 92-41 (85 Stat. 97).

(c) Compute interest from the date of overpayment to
the date of the demand letter for payment of the penalty.

(d) Determinethe paid portion of the disallowed costsin
consultation with the contract auditor.

42.709-5 Waiver of the penalty.

The cognizant contracting officer shall waive the penal-
ties at 42.709-1(a) when—

(8 The contractor withdraws the proposal before the
Government formally initiates an audit of the proposal and
the contractor submits a revised proposal (an audit will be
deemed to be formally initiated when the Government pro-
vides the contractor with written notice, or holds an
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entrance conference, indicating that audit work on a specific
final indirect cost proposal has begun);

(b) The amount of the unallowable costs under the pro-
posal which are subject to the penalty is $10,000 or less
(i.e., if the amount of expressy or previoudy determined
unallowabl e costs which would be allocated to the contracts
specified in 42.709(b) is $10,000 or less); or

(c) The contractor demonstrates, to the cognizant con-
tracting officer's satisfaction, that—

(1) It has established policies and personnel training
and an interna control and review system that provide
assurance that unallowable costs subject to penalties are
precluded from being included in the contractor's final indi-
rect cost rate proposals (e.g., the types of controls required
for satisfactory participation in the Department of Defense
sponsored self-governance programs, specific accounting
controls over indirect costs, compliance tests which demon-
strate that the controls are effective, and Government audits
which have not disclosed recurring instances of expressly
unallowable costs); and

(2) Theunallowable costs subject to the penalty were
inadvertently incorporated into the proposa; i.e., their
inclusion resulted from an unintentiona error, notwith-
standing the exercise of due care.

42.709-6 Contract clause.

Use the clause at 52.242-3, Penalties for Unallowable
Costs, in al solicitations and contracts over $500,000
except fixed-price contracts without cost incentives or any
firm-fixed-price contract for the purchase of commercial
items. Generally, covered contracts are those which contain
one of the clauses at 52.216-7, 52.216-13, 52.216-16, or
52.216-17, or a similar clause from an executive agency's
supplement to the FAR.

Subpart 42.8—Disallowance of Costs

42.800 Scope of subpart.
This subpart prescribes policies and procedures for—
(a) Issuing notices of intent to disallow costs; and
(b) Disallowing costs already incurred during the course
of performance.

42.801 Notice of intent to disallow costs.

(a) At any time during the performance of a contract of
atype referred to in 42.802, the cognizant contracting offi-
cer responsible for administering the contract may issue the
contractor a written notice of intent to disallow specified
costs incurred or planned for incurrence. However, before
issuing the notice, the contracting officer responsible for
administering the contract shall make every reasonable
effort to reach a satisfactory settlement through discussions
with the contractor.
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(b) A notice of intent to disallow such costs usually
results from monitoring contractor costs. The purpose of
the notice is to notify the contractor as early as practicable
during contract performance that the cost is considered
unallowable under the contract terms and to provide for
timely resolution of any resulting disagreement. In the
event of disagreement, the contractor may submit to the
contracting officer a written response. Any such response
shall be answered by withdrawal of the notice or by making
awritten decision within 60 days.

(¢) Asaminimum, the notice shall—

(1) Refer to the contract’s Notice of Intent to
Disallow Costs clause;

(2) State the contractor’s name and list the numbers
of the affected contracts;

(3) Describe the costs to be disalowed, including
estimated dollar value by item and applicable time periods,
and state the reasons for the intended disallowance;

(4) Describe the potentia impact on billing rates and
forward pricing rate agreements;

(5) State the notice's effective date and the date by
which written response must be received;

(6) List the recipients of copies of the notice; and

(7) Request the contractor to acknowledge receipt of
the notice.

(d) The contracting officer issuing the notice shall fur-
nish copies to al contracting officers cognizant of any
segment of the contractor’s organization.

(e) If the notice involves elements of indirect cost, it
shall not be issued without coordination with the contract-
ing officer or auditor having authority for final indirect cost
settlement (see 42.705).

(f) In the event the contractor submits a response that
disagrees with the notice (see paragraph (b) above), the con-
tracting officer who issued the notice shall either withdraw
the notice or issue the written decision, except when ele-
ments of indirect cost are involved, in which case the
contracting officer responsible under 42.705 for determin-
ing final indirect cost rates shall issue the decision.

42.802 Contract clause.

The contracting officer shall insert the clause at
52.242-1, Notice of Intent to Disallow Costs, in solicitations
and contracts when a cost-reimbursement contract, a fixed-
price incentive contract, or a contract providing for price
redetermination is contemplated.

42.803 Disallowing costs after incurrence.
Cost-reimbursement contracts, the cost-reimbursement
portion of fixed-price contracts, |etter contracts that provide
for reimbursement of costs, and time-and-materia and
labor-hour contracts provide for disallowing costs during
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the course of performance after the costs have been
incurred. The following procedures shall apply:

(a) Contracting officer receipt of vouchers. When con-
tracting officers receive vouchers directly from the
contractor and, with or without auditor assistance, approve
or disapprove them, the process shall be conducted in accor-
dance with the normal procedures of the individual agency.

(b) Auditor receipt of vouchers. (1) When authorized
by agency regulations, the contract auditor may be autho-
rized to (i) receive reimbursement vouchers directly from
contractors, (ii) approve for payment those vouchers found
acceptable, and (iii) suspend payment of questionable costs.
The auditor shall forward approved vouchers for payment to
the cognizant contracting, finance, or disbursing officer, as
appropriate under the agency’s procedures.

(2) If the examination of a voucher raises a question
regarding the allowability of acost under the contract terms,
the auditor, after informal discussion as appropriate, may,
where authorized by agency regulations, issue a notice of
contract costs suspended and/or disapproved simultane-
oudly to the contractor and the disbursing officer, with a
copy to the cognizant contracting officer, for deduction
from current payments with respect to costs claimed but not
considered reimbursable.

(3) If the contractor disagrees with the deduction
from current payments, the contractor may—

(i) Submit a written request to the cognizant
contracting officer to consider whether the unreimbursed
costs should be paid and to discuss the findings with the
contractor;

(if) File aclaim under the Disputes clause, which
the cognizant contracting officer will process in accordance
with agency procedures; or

(iii) Do both of the above.

Subpart 42.9—Bankruptcy

42.900 Scope of subpart.

This subpart prescribes policies and procedures regard-
ing actions to be taken when a contractor enters into
proceedings relating to bankruptcy. It establishes arequire-
ment for the contractor to notify the contracting officer upon
filing a petition for bankruptcy. It further establishes mini-
mum requirements for agencies to follow in the event of a
contractor bankruptcy.

42901 General.

The contract administration office shall take prompt
action to determine the potential impact of a contractor
bankruptcy on the Government in order to protect the inter-
ests of the Government.

42.902 Procedures.
(8 When notified of bankruptcy proceedings, agencies
shall, as a minimum—

(1) Furnish the notice of bankruptcy to legal counsel
and other appropriate agency offices (e.g., contracting,
financial, property) and affected buying activities;

(2) Determine the amount of the Government's poten-
tial claim against the contractor (in assessing this impact,
identify and review any contracts that have not been closed
out, including those physically completed or terminated);

(3) Takeactions necessary to protect the Government's
financial interests and safeguard Government property; and

(4) Furnish pertinent contract information to the legal
counsel representing the Government.

(b) The contracting officer shall consult with legal coun-
sel, whenever possible, prior to taking any action regarding
the contractor's bankruptcy proceedings.

42903 Solicitation provision and contract clause.

The contracting officer shall insert the clause at
52.242-13, Bankruptcy, in al solicitations and contracts
exceeding the simplified acquisition threshold.

Subpart 42.10—[Reserved]

Subpart 42.11—Production Surveillance and
Reporting

421101 General.

Production surveillance is a function of contract admin-
istration used to determine contractor progress and to
identify any factors that may delay performance.
Production surveillance involves Government review and
analysis of—

(a) Contractor performance plans, schedules, contrals,
and industrial processes; and

(b) The contractor’s actual performance under them.

42.1102 Applicability.

This subpart appliesto &l contractsfor supplies or services
other than facilities, construction contracts, and Federa
Supply Schedule contracts. See Part 37, especialy Subpart
37.6, regarding surveillance of contracts for services.

42.1103 Podlicy.

The contractor is responsible for timely contract perfor-
mance. The Government will maintain surveillance of
contractor performance as necessary to protect its interests.
When the contracting office retains a contract for adminis-
tration, the contracting officer administering the contract
shall determine the extent of surveillance.
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42.1104 Surveillance requirements.

(8 The contract administration office determines the
extent of production surveillance on the basis of—

(1) The criticality (degree of importance to the
Government) assigned by the contracting officer (see
42.1105) to the supplies or services, and

(2) Consideration of the following factors:

(i) Contract requirements for reporting production
progress and performance.

(if) The contract performance schedule.

(iii) The contractor’s production plan.

(iv) The contractor’'s history of
performance.

(v) The contractor’s experience with the contract
supplies or services.

(vi) The contractor’s financial capability.

(vii) Any supplementary written instructions from
the contracting office.

(b) Contractsat or below the smplified acquisition thresh-
old should not normally require production surveillance.

(¢) In planning and conducting surveillance, contract
administration offices shall make maximum use of any reliable
contractor production control or data management systems.

(d) In performing surveillance, contract administration
office personnel shall avoid any action that may—

(1) Beinconsistent with any contract requirement; or

(2) Result in claims of waivers, of changes, or of
other contract modifications.

contract

42.1105 Assignment of criticality designator.

Contracting officers shall assign a criticality designator
to each contract in the space for designating the contract
administration office, as follows:

CRITICALITY
DESIGNATOR CRITERION
A Critical contracts, including DX-rated con-

tracts (see Subpart 12.3), contracts citing
the authority in 6.302-2 (unusual and
compelling urgency), and contracts for
major systems.

B Contracts (other than those designated “A”)
for items needed to maintain a
Government or contractor production or
repair line, to preclude out-of-stock con-
ditions or to meet user needs for nonstock
items.

C All contracts other than those designated
“A” or“B.”

421106 Reporting requirements.

(8 When information on contract performance status is
needed, contracting officers may require contractors to sub-
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mit production progress reports (see 42.1107(a)).
Reporting requirements shall be limited to that information
essential to Government needs and shall take maximum
advantage of data output generated by contractor manage-
ment systems.

(b) Contract administration offices shall review and ver-
ify the accuracy of contractor reports and advise the
contracting officer of any required action. The accuracy of
contractor-prepared reports shall be verified either by a pro-
gram of continuous surveillance of the contractor’'s
report-preparation system or by individual review of each
report.

(¢) The contract administration office may at any time
initiate a report to advise the contracting officer (and the
inventory manager, if one is designated in the contract) of
any potential or actual delay in performance. This advice
shall—

(1) Beinwriting;

(2) Be provided in sufficient time for the contracting
officer to take necessary action; and

(3) Provide a definite recommendation, if action is

appropriate.

42.1107 Contract clause.

(8 The contracting officer shall insert the clause at
52.242-2, Production Progress Reports, in solicitations and
contracts when production progress reporting is required;
unless a facilities contract, a construction contract, or a
Federal Supply Schedule contract is contemplated.

(b) When the clause at 52.242-2 is used, the contracting
officer shall specify appropriate reporting instructionsin the
Schedule (see 42.1106(a)).

Subpart 42.12—Novation and
Change-of-Name Agreements

42.1200 Scope of subpart.
This subpart prescribes policies and procedures for—
(a) Recognition of asuccessor in interest to Government
contracts when contractor assets are transferred;
(b) Recognition of a change in a contractor’s name; and
(c) Execution of novation agreements and change-of-
name agreements by the responsible contracting officer.

42.1201 Definitions.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without
disturbing the original contractua rights and obligations of
the parties.

“Novation agreement” means a legal instrument exe-
cuted by the—

() Contractor (transferor);
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(b) Successor in interest (transferee); and

() Government by which, among other things, the
transferor guarantees performance of the contract, the trans-
feree assumes all obligations under the contract, and the
Government recognizes the transfer of the contract and
related assets.

42.1202 Responsibility for executing agreements.

The contracting officer responsible for processing and
executing novation and change-of-name agreements shall
be determined as follows:

(a) If any of the affected contracts held by the transferor
have been assigned to an administrative contracting officer
(ACO) (see 2.1 and 42.202), the responsible contracting
officer shall be—

(1) ThisACO; or

(2) The ACO responsible for the corporate office, if
affected contracts are in more than one plant or division of
the transferor.

(b) If none of the affected contracts held by the trans-
feror have been assigned to an ACO, the contracting officer
responsible for the largest unsettled (unbilled plus billed but
unpaid) dollar balance of contracts shall be the responsible
contracting officer.

(c) If several transferors are involved, the responsible
contracting officer shall be—

(1) The ACO administering the largest unsettled dol-
lar balance; or

(2) The contracting officer (or ACO) designated by
the agency having the largest unsettled dollar balance, if
none of the affected contracts have been assigned to an ACO.

42.1203 Processing agreements.
(@ When a firm performing Government contracts
wishes the Government to recognize—

(1) A successor in interest to these contracts, or

(2) A name change, the contractor shall submit a
written request to the responsible contracting officer (see
42.1202).

(b) The responsible contracting officer shall—

(2) Identify and request that the contractor submit the
information necessary to evaluate the proposed agreement
for recognizing a successor in interest or a name change.
This information should include the items identified in
42.1204 (e) and (f) or 42.1205(a), as applicable;

(2) Notify each contract administration office and
contracting office affected by a proposed agreement for rec-
ognizing a successor in interest, and provide those offices
with alist of all affected contracts; and

(3) Request submission of any comments or objec-
tions to the proposed transfer within 30 days after
notification. Any submission should be accompanied by
supporting documentation.

() Upon receipt of the necessary information, the
responsible contracting officer shall determine whether or
not it is in the Government’s interest to recognize the pro-
posed successor in interest on the basis of—

(1) The comments received from the affected contract
administration offices and contracting offices;

(2) The proposed successor’'s responsibility under
Subpart 9.1, Responsible Prospective Contractors; and

(3) Any factor relating to the proposed successor’s
performance of contracts with the Government that the
Government determines would impair the proposed succes-
sor’s ability to perform the contract satisfactorily.

(d) The execution of a novation agreement does not pre-
clude the use of any other method available to the
contracting officer to resolve any other issues related to a
transfer of contractor assets, including the treatment of
Costs.

(e) Any separate agreement between the transferor and
transferee regarding the assumption of ligbilities (e.g., long-
term incentive compensation plans, cost accounting
standards noncompliances, environmental cleanup costs,
and final overhead costs) should be referenced specifically
in the novation agreement.

(f) Before novation and change-of-name agreements are
executed, the responsible contracting officer shall ensure that
Government counsel has reviewed them for legal sufficiency.

(g) The responsible contracting officer shall—

(1) Forward a signed copy of the executed novation
or change-of-name agreement to the transferor and to the
transferee; and

(2) Retain asigned copy in the casefile.

(h) Following distribution of the agreement, the respon-
sible contracting officer shall—

(1) Prepare a Standard Form 30, Amendment of
Solicitation/Modification of Contract, incorporating a sum-
mary of the agreement and attaching a complete list of
contracts affected;

(2) Retain the origina Standard Form 30 with the
attached list in the casefile;

(3) Send asigned copy of the Standard Form 30, with
attached list to the transferor and to the transferee; and

(4) Send a copy of this Standard Form 30 with
attached list to each contract administration office or con-
tracting office involved, which shall be responsible for
further appropriate distribution.

42.1204 Applicability of novation agreements.

(a) 41 U.S.C. 15 prohibits transfer of Government con-
tracts from the contractor to a third party. The Government
may, when in its interest, recognize a third party as the suc-
cessor in interest to a Government contract when the third
party’sinterest in the contract arises out of the transfer of—

(1) All the contractor’s assets; or
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(2) The entire portion of the assets involved in per-
forming the contract. (See 14.404-2(l) for the effect of
novation agreements after bid opening but before award.)
Examples of such transactions include, but are not limited
to—

(i) Sale of these assets with a provision for assum-
ing liabilities;

(if) Transfer of these assets incident to a merger or
corporate consolidation; and

(iii) Incorporation of a proprietorship or partner-
ship, or formation of a partnership.

(b) A novation agreement is unnecessary when thereis a
changein the ownership of acontractor as aresult of astock
purchase, with no legal change in the contracting party, and
when that contracting party remains in control of the assets
and is the party performing the contract. However, whether
there is a purchase of assets or a stock purchase, there may
be issues related to the change in ownership that appropri-
ately should be addressed in a formal agreement between
the contractor and the Government (see 42.1203(e)).

() Whenitisinthe Government’sinterest not to concur
in the transfer of a contract from one company to another
company, the original contractor remains under contractual
obligation to the Government, and the contract may be ter-
minated for reasons of default, should the original
contractor not perform.

(d) When considering whether to recognize a third party
as a successor in interest to Government contracts, the
responsible contracting officer shal identify and evaluate
any significant organizational conflicts of interest in accor-
dance with Subpart 9.5. If the responsible contracting
officer determines that a conflict of interest cannot be
resolved, but that it isin the best interest of the Government
to approve the novation request, a request for awaiver may
be submitted in accordance with the procedures at 9.503.

(e) When a contractor asks the Government to recognize
a successor in interest, the contractor shall submit to the
responsible contracting officer three signed copies of the
proposed novation agreement and one copy each, as applic-
able, of the following:

(1) The document describing the proposed transac-
tion, e.g., purchase/sale agreement or memorandum of
understanding.

(2) A list of al affected contracts between the trans-
feror and the Government, as of the date of sale or transfer
of assets, showing for each, as of that date, the—

(i) Contract number and type;

(if) Name and address of the contracting office;
(iii) Total dollar value, as amended; and

(iv) Approximate remaining unpaid balance.

(3) Evidence of the transferee’s capability to perform.

(4) Any other relevant information requested by the
responsible contracting officer.
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(f) Except as provided in paragraph (g) of this section,
the contractor shall submit to the responsible contracting
officer one copy of each of the following documents, as
applicable, as the documents become available:

(1) An authenticated copy of the instrument effecting
the transfer of assets; e.g., bill of sale, certificate of merger,
contract, deed, agreement, or court decree.

(2) A certified copy of each resolution of the corporate
parties’ boards of directors authorizing the transfer of assets.

(3) A certified copy of the minutes of each corporate
party’s stockholder meeting necessary to approve the trans-
fer of assets.

(4) An authenticated copy of the transferee’s certifi-
cate and articles of incorporation, if a corporation was
formed for the purpose of receiving the assets involved in
performing the Government contracts.

(5) The opinion of legal counsel for the transferor and
transferee stating that the transfer was properly effected
under applicable law and the effective date of transfer.

(6) Balance sheets of the transferor and transferee as
of the dates immediately before and after the transfer of
assets, audited by independent accountants.

(7) Evidence that any security clearance requirements
have been met.

(8) The consent of sureties on al contracts listed
under paragraph (€)(2) of this section if bonds are required,
or a statement from the transferor that none are required.

(g) If the Government has acquired the documents dur-
ing its participation in the pre-merger or pre-acquisition
review process, or the Government’s interests are ade-
quately protected with an alternative formulation of the
information, the responsible contracting officer may modify
the list of documents to be submitted by the contractor.

(h) When recognizing a successor in interest to a
Government contract is consistent with the Government’s
interest, the responsible contracting officer shall execute a
novation agreement with the transferor and the transferee.
It shall ordinarily provide in part that—

(1) The transferee assumes all the transferor’s oblig-
ations under the contract;

(2) Thetransferor waivesall rights under the contract
against the Government;

(3) The transferor guarantees performance of the
contract by the transferee (a satisfactory performance bond
may be accepted instead of the guarantee); and

(4) Nothing in the agreement shall relieve the trans-
feror or transferee from compliance with any Federal law.

(i) The responsible contracting officer shall use the fol-
lowing format for agreements when the transferor and
transferee are corporations and all the transferor’s assets are
transferred. Thisformat may be adapted to fit specific cases
and may be used as aguide in preparing similar agreements
for other situations.
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NOVATION AGREEMENT

The ABC Corporation (Transferor), a corporation
duly organized and existing under the laws of
[insert State] with its principal officein
[insert city]; the XYZ Corporation
(Transferee), [if appropriate add “ formerly known as
the EFG Corporation” ] a corporation duly organized
and existing under the laws of [insert
Sate] with its principal office in
[insert city]; and the UNITED STATES OF AMERICA
(Government) enter into this Agreement as of
[insert the date transfer of assets
became effective under applicable State law].
(&) The parties agree to the following facts:

(1) The Government, represented by various

Contracting Officers of the [insert
name(s) of agency(ies)], has entered into certain con-
tracts with the Transferor, namely:
[insert contract or purchase order identifications];
[or delete “ namely” and insert “as shown in the
attached list marked “Exhibit A" and incorporated in
this Agreement by reference.”]. The term “the con-
tracts,” as used in this Agreement, means the above
contracts and purchase orders and all other contracts
and purchase orders, including all modifications,
made between the Government and the Transferor
before the effective date of this Agreement (whether
or not performance and payment have been com-
pleted and releases executed if the Government or the
Transferor has any remaining rights, duties, or oblig-
ations under these contracts and purchase orders).
Included in the term “the contracts” are also all mod-
ifications made under the terms and conditions of
these contracts and purchase orders between the
Government and the Transferee, on or after the effec-
tive date of this Agreement.

(2) As of , 19 , the
Transferor has transferred to the Transferee al the
assets of the Transferor by virtue of a
[insert term descriptive of the legal transaction
involved] between the Transferor and the Transferee.

(3) The Transferee has acquired al the assets
of the Transferor by virtue of the above transfer.

(4) The Transferee has assumed all obliga
tions and liabilities of the Transferor under the
contracts by virtue of the above transfer.

(5) TheTransfereeisinapositionto fully per-
form all obligations that may exist under the
contracts.

(6) It is consistent with the Government's
interest to recognize the Transferee as the successor
party to the contracts.

(7) Evidence of the above transfer has been

filed with the Government.
[When a change of name is also involved; eg., a
prior or concurrent change of the Transferee’'s name,
an appropriate statement shall be inserted (see exam-
ple in paragraph (8) below)].

(8) A certificate dated , 19
signed by the Secretary of State of
[insert State], to the effect that the corporate name of
EFG Corporation was changed to XY Z Corporation
on , 19, has been filed with the
Government.

(b) In consideration of these facts, the parties
agree that by this Agreement—

(1) TheTransferor confirmsthe transfer to the
Transferee, and waives any claims and rights against
the Government that it now has or may have in the
future in connection with the contracts.

(2) The Transferee agrees to be bound by and
to perform each contract in accordance with the con-
ditions contained in the contracts. The Transferee
also assumes al obligations and liabilities of, and al
claims against, the Transferor under the contracts as
if the Transferee were the original party to the con-
tracts.

(3) TheTransfereeratifiesall previousactions
taken by the Transferor with respect to the contracts,
with the the same force and effect asif the action had
been taken by the Transferee.

(4) The Government recognizes the
Transferee as the Transferor’s successor in interest in
and to the contracts. The Transferee by this
Agreement becomes entitled to al rights, titles, and
interests of the Transferor in and to the contracts asif
the Transferee were the origina party to the con-
tracts. Following the effective date of this
Agreement, the term “Contractor,” as used in the
contracts, shall refer to the Transferee.

(5) Except as expressly provided in this
Agreement, nothing in it shall be construed asawaiver
of any rights of the Government against the Transferor.

(6) All payments and reimbursements previ-
ously made by the Government to the Transferor, and
all other previous actions taken by the Government
under the contracts, shall be considered to have dis-
charged those parts of the Government’s obligations
under the contracts. All payments and reimburse-
ments made by the Government after the date of this
Agreement in the name of or to the Transferor shall
have the same force and effect as if made to the
Transferee, and shall constitute a complete discharge
of the Government’s obligations under the contracts,
to the extent of the amounts paid or reimbursed.

(7) The Transferor and the Transferee agree
that the Government is not obligated to pay or reim-
burse either of them for, or otherwise give effect to,
any costs, taxes, or other expenses, or any related
increases, directly or indirectly arising out of or
resulting from the transfer or this Agreement, other
than those that the Government in the absence of this
transfer or Agreement would have been obligated to
pay or reimburse under the terms of the contracts.

(8) The Transferor guarantees payment of all
ligbilities and the performance of all obligations that
the Transferee—
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(i) Assumes under this Agreement; or

(ii) May undertake in the future should
these contracts be modified under their terms and
conditions. The Transferor waives notice of, and
consents to, any such future modifications.

(9) The contracts shal remain in full force
and effect, except as modified by this Agreement.
Each party has executed thisAgreement as of the day
and year first above written.

UNITED STATES OF AMERICA,

By
TITLE
ABC CORPORATION,
By
TITLE
[Corporate Seal]
XY Z CORPORATION,
By
TITLE
[Corporate Seal]

CERTIFICATE

l, , certify that | am the Secretary of
ABC Corporation, that , who
signed this Agreement for this corporation, was then

of this corporation; and that this

Agreement was duly signed for and on behalf of this

corporation by authority of its governing body and

within the scope of its corporate powers. Witness my

hand and the seal of this corporation this day of
19 .

By
[Corporate Seal]

CERTIFICATE

l, , certify that | am the Secretary
of XYZ Corporation, that , who
signed this Agreement for this corporation, was then

of this corporation; and that this
Agreement was duly signed for and on behalf of this
corporation by authority of its governing body and
within the scope of its corporate powers. Witness my
hand and the seal of this corporation this day of
19 .

By
[Corporate Seal]

42.1205 Agreement to recognize contractor’s change
of name.

(a) If only achange of the contractor’s nameisinvolved
and the Government’s and contractor’s rights and obliga
tions remain unaffected, the parties shall execute an
agreement to reflect the name change. The contractor shall
forward to the responsible contracting officer three signed
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copies of the Change-of-Name Agreement, and one copy
each of the following:

(1) Thedocument effecting the name change, authen-
ticated by a proper officia of the State having jurisdiction.

(2) Theopinion of the contractor’slegal counsel stat-
ing that the change of name was properly effected under
applicable law and showing the effective date.

(3) Alist of al affected contracts and purchase orders
remaining unsettled between the contractor and the
Government, showing for each the contract number and
type, and name and address of the contracting office. The
contracting officer may request the total dollar value as
amended and the remaining unpaid balance for each con-
tract.

(b) The following suggested format for an agreement
may be adapted for specific cases:

CHANGE-OF-NAME AGREEMENT

The ABC Corporation (Contractor), a corporation
duly organized and existing under the laws of
[insert State], and the UNITED STATES OF
AMERICA (Government), enter into thisAgreement as
of [insert date when the change of name
became effective under applicable Sate law].
(@) The parties agree to the following facts:

(1) The Government, represented by various
Contracting Officers of the [insert
name(s) of agency(ies)], has entered into certain con-
tracts and purchase orders with the XYZ
Corporation, namely: [insert contract
or purchase order identifications]; [or delete
“namely” and insert “ as shown in the attached list
marked “ Exhibit A” and incorporated in this
Agreement by reference.”]. The term “the con-
tracts,” as used in this Agreement, means the above
contracts and purchase orders and all other contracts
and purchase orders, including al modifications,
made by the Government and the Contractor before
the effective date of this Agreement (whether or not
performance and payment have been completed and
releases executed if the Government or the
Contractor has any remaining rights, duties, or oblig-
ations under these contracts and purchase orders).

(2) The XYZ Corporation, by an amendment
to its certificate of incorporation, dated
19 , has changed its corporate name to ABC
Corporation.

(3) This amendment accomplishes a change
of corporate name only and all rights and obligations
of the Government and of the Contractor under the
contracts are unaffected by this change.

(4) Documentary evidence of this change of
corporate name has been filed with the Government.

(b) In consideration of these facts, the parties
agree that—

(1) The contracts covered by this Agreement
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are amended by substituting the name “ABC
Corporation” for the name“ XY Z Corporation” wher-
ever it appears in the contracts; and

(2) Each party has executed thisAgreement as
of the day and year first above written.

UNITED STATES OF AMERICA,

By
TITLE
ABC CORPORATION,

By

TITLE

[Corporate Seal]

CERTIFICATE
I, , certify that | am the Secretary of

ABC Corporation; that , who signed

this Agreement for this corporation, was then
of this corporation; and that this

Agreement was duly signed for and on behalf of this

corporation by authority of its governing body and

within the scope of its corporate powers. Witness my

hand and the seal of this corporation this

day of 19

By

[Corporate Seal]

Subpart 42.13—Suspension of Work, Stop-
Work Orders, and Government Delay of
Work

421301 General.

Situations may occur during contract performance that
cause the Government to order a suspension of work, or a
work stoppage. This subpart provides clauses to meet these
situations and a clause for settling contractor claims for
unordered Government caused delays that are not otherwise
covered in the contract.

42.1302 Suspension of work.

A suspension of work under a construction or architect-
engineer contract may be ordered by the contracting officer
for a reasonable period of time. If the suspension is unrea-
sonable, the contractor may submit a written claim for
increases in the cost of performance, excluding profit.

42.1303 Stop-work orders.

(a) Stop-work orders may be used, when appropriate, in
any negotiated fixed-price or cost-reimbursement supply,
research and development, or service contract if work stop-
page may be required for reasons such as advancement in
the state-of-the-art, production or engineering break-
throughs, or realignment of programs.

(b) Generally, a stop-work order will be issued only if it
is advisable to suspend work pending a decision by the

Government and a supplemental agreement providing for
the suspension is not feasible. Issuance of a stop-work
order shall be approved at a level higher than the contract-
ing officer. Stop-work orders shall not be used in place of a
termination notice after a decision to terminate has been
made.

(c) Stop-work orders should include—

(1) A description of the work to be suspended;

(2) Instructions concerning the contractor’s issuance
of further orders for materials or services;

(3) Guidance to the contractor on action to be taken
on any subcontracts; and

(4) Other suggestions to the contractor for minimiz-
ing costs.

(d) Promptly after issuing the stop-work order, the con-
tracting officer should discuss the stop-work order with the
contractor and modify the order, if necessary, in light of the
discussion.

(e) Assoon asfeasible after a stop-work order isissued,
but before its expiration, the contracting officer shall take
appropriate action to—

(1) Terminate the contract;

(2) Cancel the stop-work order (any cancellation of a
stop-work order shall be subject to the same approvals as
were required for its issuance); or

(3) Extend the period of the stop-work order if it is
necessary and if the contractor agrees (any extension of the
stop-work order shall be by a supplemental agreement).

42.1304 Government delay of work.

(@ The clause at 52.242-17, Government Delay of
Work, provides for the administrative settlement of con-
tractor claims that arise from delays and interruptionsin the
contract work caused by the acts, or failures to act, of the
contracting officer. This clauseis not applicable if the con-
tract otherwise specifically provides for an equitable
adjustment because of the delay or interruption; e.g., when
the Changes clause is applicable.

(b) The clause does not authorize the contracting officer
to order a suspension, delay, or interruption of the contract
work and it shall not be used as the basis or justification of
such an order.

(c) If the contracting officer has notice of an unordered
delay or interruption covered by the clause, the contracting
officer shall act to end the delay or take other appropriate
action as soon as practicable.

(d) The contracting officer shall retain in the file a
record of al negotiations leading to any adjustment made
under the clause, and related cost or pricing data, or infor-
mation other than cost or pricing data.
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42,1305 Contract clauses.

(@) The contracting officer shall insert the clause at
52.242-14, Suspension of Work, in solicitations and con-
tracts when a fixed-price construction or architect-engineer
contract is contemplated.

(b)(1) The contracting officer may, when contracting by
negotiation, insert the clause at 52.242-15, Stop-Work
Order, in solicitations and contracts for supplies, services,
or research and development.

(2) If acost-reimbursement contract is contemplated,
the contracting officer shall use the clause with its
Alternate I.

(c) The contracting officer shall insert the clause at
52.242-16, Stop-Work Order—Facilities, in solicitations
and contracts when afacilities acquisition contract or a con-
solidated facilities contract is contemplated.

(d) The contracting officer shal insert the clause at
52.242-17, Government Delay of Work, in solicitations and
contracts when a fixed-price contract is contemplated for
supplies other than commercia or modified-commercial
items. The clause use is optional when a fixed-price con-
tract is contemplated for services, or for supplies that are
commercia or modified-commercia items.

Subpart 42.14—Traffic and Transportation
M anagement

421401 General.

(@ The contract administration office (CAQO) shall
ensure that instructionsto contractors result in the most effi-
cient and economical use of carrier services and equipment.
If the transportation data regarding f.o.b. origin contracts is
insufficient for Government transportation management
purposes, the CAO shall obtain the data used in the evalua
tion of offers.

(b) Transportation personnel assigned to or supporting
the CAO, or appropriate agency personnel, are responsible
for—

(1) Furnishing timely routings and releases for port
shipments;

(2) Monitoring shipments to provide for carload or
truckload quantities when practicable;

(3) Controlling and issuing U.S. Government bills of
lading (GBL's) and determining proper freight classification
descriptions;

(4) Reviewing documentation to ensure the proper
distribution and validation of shipping documents;

(5) Developing, and advising on, transportation cost
differentials brought on by proposed changes in contract
terms; e.g., delivery schedules;

(6) Determining, for contract requirements, the size
and carrying capability of carrier equipment to transport
overdimensional and/or overweight supplies, hazardous
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materials, or supplies requiring special shipping
arrangements;

(7) Developing information and reporting move-
ments that may be the basis for negotiating special rates for
volume movements or for rate adjustments (see
42.1402(b));

(8) Exercising control of irregularities in preserva-
tion, packing, loading, blocking and bracing, and other
causes contributing to loss and damage; sealing of carrier
equipment and documentation;

(9) Providing information on the use of transit
arrangements;

(10) Recommending, when appropriate, prepayment
by contractor for f.o.b. origin shipments or parcel post (see
47.303-17 and 42.1404);

(11) Recommending, when appropriate, the use of
commercial forms and procedures for small shipments of a
recurring nature if transportation costs do not exceed $100,
as authorized in 41 CFR 101-41.304-2 and, for the
Department of Defense (DOD), in Chapter 32, Defense
Traffic Management Regulation (DTMR) (AR 55-355,
NAVSUPINST 4600.70, AFM 75-2, MCO P-4600.14A,
DLAR 4500.3);

(12) Diverting, reconsigning, tracing, and expediting
shipments;

(13) Considering the capabilities of contractors for
meeting new or emergency requirements that arise during
the contract administration and using these capabilities
when appropriate; and

(14) Using routings through established consolida-
tion stations when it is in the Government’s interest.

(c) Civilian agencies shall consult and cooperate with
the Office of Transportation of the General Services
Administration (GSA) as required in 41 CFR 101-40. (See
47.105, Transportation assistance, for assistance to civilian
Government activities or to military installations.)

42.1402 Volume movements within the continental
United States.
(a)(1) For purposes of contract administration, avolume
movement is—

(i) In DOD, the aggregate of freight shipments
amounting to or exceeding 25 carloads, 25 truckloads, or
500,000 pounds, to move during the contract period from
oneorigin point for delivery to one destination point or area;
and

(ii) In civilian agencies, 50 short tons (100,000
pounds) in the aggregate to move during the contract period
from one origin point for delivery to one destination point
or area.

(2) Transportation personnel assigned to or support-
ing the CAO, or appropriate agency personnel, shall report
planned and actual volume movements in accordance with
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agency regulations. DOD activities report to the Military
Traffic Management Command (MTMC) under the Defense
Traffic Management Regulation (DTMR). Civilian agen-
cies report to GSA, Office of Transportation, or other
designated offices under the Federal Property Management
Regulations (FPMR), specifically 41 CFR 101-40.305-2.

(b) Reporting of volume movements permits MTMC
and GSA transportation personnel to determine the reason-
ableness of applicable current rates and, when appropriate,
to negotiate adjusted or modified rates.

42.1403 Shipping documents covering f.o.b. origin
shipments.

(a) Except as provided in 47.303-17, when a contract
specifies delivery of supplies f.o.b. origin with transporta-
tion costs to be paid by the Government, the contractor shall
make shipments on U.S. Government bills of lading
(GBL's), or on other shipping documents prescribed by
MTMC in the case of seavan containers, furnished by the
CAO or the appropriate agency transportation office. Each
agency shall establish appropriate procedures by which the
contractor shall obtain GBL's. The contracting officer shall
not authorize the contractor to ship on commercial hills of
lading for conversion to GBL's unless delivery is extremely
urgent and GBL's are not readily available.

(b) The possible application of reduced rates under sec-
tion 10721 of the Interstate Commerce Act for shipments on
commercia bills of lading and the Commercia Bill of
Lading Notations clause are discussed at 47.104.

(©)(1) The limited authority for the use of commercial
forms and procedures to acquire freight or express trans-
portation for small shipments of a recurring nature when
transportation costs do not exceed $100, is prescribed in the
Transportation Documentation and Audit Regulation,
specifically 41 CFR 101-41.304-2.

(2) For DOD shipments, corresponding guidance is
in Chapter 32 of the DTMR.

42.1404 Shipments by parcel post or other classes of
mail.

42.1404-1 Parcel post eligible shipments.

(8)(1) Useof parcel post or other classes of mail permits
direct movements from source of supply to the user, without
the intermediate documentation that is required when sup-
plies are transported through depots or air or water
terminals. However, the use of parcel post and other classes
of mail shall be confined to deliveries of mailable matter
that meet the size, weight, and distance limitations pre-
scribed by the U.S. Postal Service. Parcel post eligible
shipments for overseas destinations will not be sent via
Small Package Delivery services or parcel post to CONUS
military air or water terminals. These shipments will be

mailed through the APO or FPO to the overseas user.
Contractors shall not divide delivery quantities into mail-
able parcels for the purpose of avoiding shipments by other
modes of transportation.

(2) When parcel post or other classes of mail are used
by contractors, they shall prepay the postage costs by using
their own mailing labels or stamps and include prepaid
postage costs as separate items in the invoices for supplies
shipped.

(b)(1) Authority for contractors to use indicia mail may
be obtained by submitting Postal Service (PS) Form 3601,
Application to Mail Without Affixing Postage Stamps, to
the U.S. Postal Service for approval following agency pro-
cedures. If approval is granted, the agency shall follow the
U.S. Postal Service permit requirements.

(2) When indicia mail is used, the contractor will be
provided with a completed PS Form 3601 and official
penalty permit imprint mailing labels, envelopes, or cards
printed on the top right side in a rectangular box: Postage
and Fees Paid (first line); Government Agency Name (sec-
ond line); and, the proper permit imprint number (G-000) on
the third line. These must also bear in the upper left corner
in every case the printed return address of the agency con-
cerned above the printed phrases “Official Business’ and
“Penalty for Private Use, $300.” The name and address of
a private person or firm shall not be shown.

(c) When a contractor uses the contractor’s own label
for making a shipment to a post office servicing military and
other agency consignees outside the United States, the con-
tractor shall stamp or imprint the parcel immediately above
the label in /4 inch block letters with (i) the name of the
agency and (ii) the words “Official Mail-Contents for
Officia Use-Exempt from Customs Requirements.” This
permits identification and expedites handling within the
postal system. Use of this marking does not eliminate the
requirement for payment of postage by the contractor when
so required by the contract or when the contractor is to be
reimbursed for the cost of postage.

(d) Contractors may not insure shipments at
Government expense for the purpose of recovery in case of
loss and/or damage, except that minimum insurance
required for the purposes of obtaining receipts at point of
origin and upon delivery is authorized.

42.1404-2 Contract clauses.

(8 The contracting officer shall insert the clause at
52.242-10, F.o.b. Origin—Government Bills of Lading or
Prepaid Postage, in solicitations and contracts when f.0.b.
origin shipments are to be made using Government hills of
lading or prepaid postage.

(b) The contracting officer shal insert the clause at
52.242-11, F.o.b. Origin—Government Bills of Lading or
Indicia Mail, in solicitations and contracts when f.o.b. ori-
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gin shipments are to be made using Government bills of lad-
ing or indicia mail, if indicia mail has been authorized by
the U.S. Postal Service.

42.1405 Discrepancies incident to shipment of
supplies.

(a) Discrepancies incident to shipment include overage,
shortage, loss, damage, and other discrepancies between the
quantity and/or condition of supplies received from com-
mercial carriers and the quantity and/or condition of these
supplies as shown on the covering bill of lading or other
transportation document. Regulations and procedures for
reporting and adjusting discrepancies in Government ship-
ments are in Subpart 40.7 of the Federal Property
Management Regulations (41 CFR 101-40.7). (Military
installations shall consult “Reporting of Transportation
Discrepancies in Shipments,” AR 55-38, NAVSUP INST
4610.33C, AFR 75-18, MCO P4610.19D, DLAR 4500.15.)

(b) Generally, when the place of delivery isf.o.b. origin,
the Government consignee at destination is also accountable
for the supplies, and all claims or reports dealing with
discrepancies shall be initiated at that point in accordance
with the property accountability regulations of the agency
concerned.

(c) If suppliesare acquired on an f.o.b. destination basis,
any claim arising from a discrepancy occurring in transit is
a matter for settlement between the contractor and the car-
rier. However, the Government consignee shall—

(1) Notify the carrier of the discrepancy by noting the
exception on the carrier’s delivery receipt; and

(2) Furnish all available data to the CAO or appro-
priate agency office, which shall promptly transmit the data
to the contractor.

42.1406 Report of shipment (REPSHIP).

42.1406-1 Advance notice.

Military (and as required, civilian agency) storage and
distribution points, depots, and other receiving activities
require advance notice of shipments en route from contrac-
tors plants. Generally, this notification is required only for
classified material; sensitive, controlled, and certain other
protected material; explosives, and some other hazardous
materials, selected shipments requiring movement control;
or minimum carload or truckload shipments. It facilitates
arrangements for transportation control, labor, space, and
use of materials handling equipment at destination. Also,
timely receipt of notices by the consignee transportation
office precludes the incurring of demurrage and vehicle
detention charges.
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42.1406-2 Contract clause.

The contracting officer shall insert the clause at
52.242-12, Report of Shipment (REPSHIP), in solicitations
and contracts when advance notice of shipment is required
for safety or security reasons, or where carload or truckload
shipments will be made to DoD installations or, as required,
to civilian agency facilities.

Subpart 42.15—Contractor Performance
I nfor mation

42.1500 Scope of subpart.

This subpart provides policies and establishes responsi-
bilities for recording and maintaining contractor
performance information. It implements Office of Federal
Procurement Policy Letter 92-5, Past Performance
Information. This subpart does not apply to procedures
used by agencies in determining fees under award or incen-
tive fee contracts. However, the fee amount paid to
contractors should be reflective of the contractor's perfor-
mance and the past performance evaluation should closely
parallel the fee determinations.

421501 General.

Past performance information is relevant information,
for future source selection purposes, regarding a contrac-
tor's actions under previously awarded contracts. It
includes, for example, the contractor's record of conforming
to contract requirements and to standards of good work-
manship; the contractor's record of forecasting and
controlling costs; the contractor's adherence to contract
schedules, including the administrative aspects of perfor-
mance; the contractor's history of reasonable and
cooperative behavior and commitment to customer satisfac-
tion; and generally, the contractor's business-like concern
for the interest of the customer.

42,1502 Policy.

(8) Except as provided in paragraph (b) of this section,
agencies shall prepare an evaluation of contractor perfor-
mance for each contract in excess of $1,000,000 (regardless
of the date of contract award) and for each contract in
excess of $100,000 beginning not later than January 1, 1998
(regardless of the date of contract award), at the time the
work under the contract is completed. In addition, interim
evaluations should be prepared as specified by the agencies
to provide current information for source selection pur-
poses, for contracts with a period of performance, including
options, exceeding one year. This evaluation is generally
for the entity, division, or unit that performed the contract.
The content and format of performance evaluations shall be
established in accordance with agency procedures and



FAC 97-04 APRIL 24, 1998

| PART 42—CONTRACT ADMINISTRATION AND AUDIT SERVICES

42.1701

should be tailored to the size, content, and complexity of the
contractual requirements.

(b) Agencies shal not evaluate performance for con-
tracts awarded under Subparts 8.6 and 8.7. Agencies shall
evaluate construction contractor performance and archi-
tect/engineer contractor performance in accordance with
36.201 and 36.604, respectively.

42.1503 Procedures.

(&) Agency procedures for the past performance evalua
tion system shall generally provide for input to the
evaluations from the technical office, contracting office and,
where appropriate, end users of the product or service.

(b) Agency evaluations of contractor performance pre-
pared under this subpart shall be provided to the contractor
as soon as practicable after completion of the evaluation.
Contractors shall be given a minimum of 30 days to submit
comments, rebutting statements, or additional information.
Agencies shal provide for review at a level above the con-
tracting officer to consider disagreements between the
parties regarding the evaluation. The ultimate conclusion
on the performance evaluation is a decision of the contract-
ing agency. Copies of the evaluation, contractor response,
and review comments, if any, shall be retained as part of the
evaluation. These evaluations may be used to support
future award decisions, and should therefore be marked
"Source Selection Information”. The completed evaluation
shall not be released to other than Government personnel
and the contractor whose performance is being evaluated
during the period the information may be used to provide
source selection information. Disclosure of such informa-
tion could cause harm both to the commercial interest of the
Government and to the competitive position of the contrac-
tor being evaluated as well as impede the efficiency of
Government operations. Evaluations used in determining
award or incentive fee payments may also be used to satisfy
the requirements of this subpart. A copy of the annual or
final past performance evaluation shall be provided to the
contractor as soon as it is finalized.

(c) Departments and agencies shall share past perfor-
mance information with other departments and agencies
when requested to support future award decisions. The
information may be provided through interview and/or by
sending the evaluation and comment documents to the
requesting source selection official.

(d) Any past performance information systems, includ-
ing automated systems, used for maintaining contractor
performance information and/or evaluations should include
appropriate management and technical controls to ensure
that only authorized personnel have access to the data.

(e) The past performance information shall not be
retained to provide source selection information for

longer than three years after completion of contract per-
formance.

Subpart 42.16—Small Business Contract
Administration

421601 General.

The contracting officer shall make every reasonable
effort to respond in writing within 30 days to any written
request to the contracting officer from asmall business con-
cern with respect to a contract administration matter. Inthe
event the contracting officer cannot respond to the request
within the 30-day period, the contracting officer shall,
within the period, transmit to the contractor a written notifi-
cation of the specific date the contracting officer expectsto
respond. This provision shall not apply to a request for a
contracting officer decision under the Contract DisputesAct
of 1978 (41 U.S.C. 601-613).

Subpart 42.17—Forward Pricing Rate
Agreements

42.1701 Procedures.

(@) Negotiation of forward pricing rate agreements
(FPRA's) may be requested by the contracting officer or the
contractor or initiated by the administrative contracting offi-
cer (ACO). In determining whether or not to establish such
an agreement, the ACO should consider whether the bene-
fits to be derived from the agreement are commensurate
with the effort of establishing and monitoring it. Normally,
FPRA's should be negotiated only with contractors having a
significant volume of Government contract proposals. The
cognizant contract administration agency shall determine
whether an FPRA will be established.

(b) The ACO shall obtain the contractor's proposal and
require that it include cost or pricing data that are accurate,
complete, and current as of the date of submission. The
ACO shall invite the cognizant contract auditor and con-
tracting offices having a significant interest to participate in
developing a Government objective and in the negotiations.
Upon completing negotiations, the ACO shall prepare a
price negotiation memorandum (PNM) (see 15.406-3) and
forward copies of the PNM and FPRA to the cognizant audi-
tor and to al contracting offices that are known to be
affected by the FPRA. A Certificate of Current Cost or
Pricing Data shall not be required at this time (see 15.407-
3()).

(c) The FPRA shall provide specific terms and conditions
covering expiration, application, and data requirements for
systematic monitoring to ensure the validity of the rates.
The agreement shall provide for cancellation at the option
of either party and shall require the contractor to submit to
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the ACO and to the cognizant contract auditor any signifi-
cant change in cost or pricing data.

(d) When an FPRA isinvalid, the contractor should sub-
mit and negotiate a new proposa to reflect the changed
conditions. If an FPRA has not been established or has
been invalidated, the ACO will issue aforward pricing rate
recommendation (FPRR) to buying activities with docu-
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mentation to assist negotiators. In the absence of an FPRA
or FPRR, the ACO shall include support for rates utilized.

(e) The ACO may negotiate continuous updates to the
FPRA. The FPRA will provide specific terms and condi-
tions covering notification, application, and data
requirements for systematic monitoring to ensure the valid-
ity of the rates.
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other applicable aspects of the contract that may be subject
to change. For fixed-price contracts see 44.204(a)(3).

44.202-2 Considerations.

(8) The contracting officer responsible for consent shall
review the request and supporting data and consider the
following:

(1) Isthe decision to subcontract consistent with the
contractor’s approved make-or-buy program, if any (see

| 15.407-2)2

(2) Is the subcontract for special test equipment or
facilities that are available from Government sources (see
Subpart 45.3)?

(3) Isthe selection of the particular supplies, equip-
ment, or services technically justified?

(4) Has the contractor complied with the prime con-
tract requirements regarding small business subcontracting,
including, if applicable, its plan for subcontracting with
small, small disadvantaged and women-owned small busi-
ness concerns (see Part 19)?

(5) Was adequate price competition obtained or its
absence properly justified?

(6) Did the contractor adequately assess and dispose
of subcontractors' alternate proposals, if offered?

(7) Doesthe contractor have a sound basis for select-
ing and determining the responsibility of the particular
subcontractor?

(8) Has the contractor performed adequate cost or
price analysis or price comparisons and obtained accurate,
complete, and current cost or pricing data, including any
required certifications?

(9) Is the proposed subcontract type appropriate for
the risks involved and consistent with current policy?

(10) Has adequate consideration been obtained for
any proposed subcontract that will involve the use of
Government-furnished facilities?

(11) Has the contractor adequately and reasonably
translated prime contract technical reguirements into sub-
contract requirements?

(12) Does the prime contractor comply with applica-
ble cost accounting standards for awarding the subcontract?

(13) Is the proposed subcontractor on the List of
Parties Excluded from Federal Procurement and
Nonprocurement Programs (see Subpart 9.4)?

(b) Particularly careful and thorough consideration
under paragraph (a) of this section is necessary when—

(1) The prime contractor’s purchasing system or per-
formance is inadequate;

(2) Close working relationships or ownership affilia-
tions between the prime and subcontractor may preclude
free competition or result in higher prices;

(3) Subcontracts are proposed for award on a non-
competitive basis, at prices that appear unreasonable, or at

prices higher than those offered to the Government in com-
parable circumstances; or

(4) Subcontracts are proposed on a cost-reimburse-
ment, time-and-materials, or labor-hour basis.

44.203 Consent limitations.

(8 The contracting officer’s consent to a subcontract or
approval of the contractor’'s purchasing system does not
congtitute a determination of the acceptability of the sub-
contract terms or price, or of the allowability of costs, unless
the consent or approval specifies otherwise.

(b) Contracting officers shall not consent to—

(1) Cost-reimbursement subcontracts if the fee
exceeds the fee limitations of 16.301-3;

(2) Subcontracts providing for payment on a cost-
plus-a-percentage-of-cost basis;

(3) Subcontracts obligating the contracting officer to
deal directly with the subcontractor;

(4) Subcontracts that make the results of arbitration,
judicial determination, or voluntary settlement between the
prime contractor and subcontractor binding on the
Government; or

(5) Repetitive or unduly protracted use of cost-reim-
bursement, time-and-materials, or labor-hour subcontracts
(contracting officers should follow the principles of
16.103(c)).

(c) Contracting officers should not refuse consent to a
subcontract merely because it contains a clause giving the
subcontractor the right of indirect appeal to an agency board
of contract appeals if the subcontractor is affected by a dis-
pute between the Government and the prime contractor.
Indirect appeal means assertion by the subcontractor of the
prime contractor’s right to appeal or the prosecution of an
appeal by the prime contractor on the subcontractor’s
behalf. The clause may also provide that the prime contrac-
tor and subcontractor shall be equally bound by the
contracting officer’s or board’'s decision. The clause may
not attempt to obligate the contracting officer or the appeals
board to decide questions that do not arise between the
Government and the prime contractor or that are not cog-
nizable under the clause at 52.233-1, Disputes.

44.204 Contract clauses.
(a) Fixed-price contracts. (1) Except as specified in
(8)(2) of this section, the contracting officer—

(i) Shall insert the clause at 52.244-1,
Subcontracts (Fixed-Price Contracts), in solicitations and
contracts when a fixed-price contract is contemplated and
the contract amount is expected to exceed $500,000; and

(i) May insert the clause in solicitations and con-
tracts when a fixed-price contract is contemplated and the
contract amount is not expected to exceed $500,000, if the
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contracting officer determines that its use will be in the
Government’s interest.

(2) The clause shall not be used—

(i) In solicitations and contracts for mortuary ser-
vices, refuse services, or shipment and storage of personal
property, when an agency prescribed clause on approval of
subcontractors' facilitiesis required; or

(i) In architect-engineer contracts.

(3) If the contracting officer elects to delete the
requirement for advance notification of, or consent to, any
subcontracts that were evaluated during negotiations, the
contracting officer shall use the clause with its Alternate |.

(b) Cost-reimbursement and letter contracts. The con-
tracting officer shall insert the clause at 52.244-2,
Subcontracts (Cost-Reimbursement and Letter Contracts),
in solicitations and contracts when a cost-reimbursement or
letter contract is contemplated. If the contracting office is
in DOD, the Coast Guard, or NASA, the contracting officer
| shall use the clause with its Alternate I.

(c) Time-and-materials and labor-hour contracts. The
contracting officer shal insert the clause at 52.244-3,
Subcontracts (Time-and-Materials and Labor-Hour
Contracts), in solicitations and contracts when a time-and-
materials or labor-hour contract is contempl ated.

(d) Architect-engineer contracts. The contracting offi-
cer shall insert the clause at 52.244-4, Subcontractors and
Outside Associates and Consultants, in fixed-price archi-
tect-engineer contracts.

(e) Competition in subcontracting. The contracting
officer shall, when contracting by negotiation, insert the
clause at 52.244-5, Competition in Subcontracting, in solic-
itations and contracts when the contract amount is expected
to exceed the simplified acquisition threshold, unless—

(1) A firm-fixed-price contract, awarded on the basis
of adequate price competition or whose prices are set by law
or regulation, is contemplated; or

(2) A contract of the type and/or purpose identified in
paragraphs (c) and (d) of this section is contempl ated.

Subpart 44.3—Contractors Purchasing
Systems Reviews

44.301 Objective.

The objective of a contractor purchasing system review
(CPSR) is to evaluate the efficiency and effectiveness with
which the contractor spends Government funds and com-
plies with Government policy when subcontracting. The
review provides the administrative contracting officer
(ACO) a basis for granting, withholding, or withdrawing
approval of the contractor’s purchasing system.
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44.302 Requirements.

() Determine the need for a CPSR based on, but not
limited to, the past performance of the contractor, and vol-
ume, complexity and dollar value of the subcontracting
activity. If a contractor’s sales to the Government (exclud-
ing sales under sealed bid procedures and sales of
commercial items pursuant to Part 12) are expected to
exceed $25 million during the next year, perform a review
to determine if a CPSR is needed. Such sales include those
represented by prime contracts, subcontracts under
Government prime contracts, and modifications. Generally,
a CPSR is not performed for a specific contract. The head
of the agency responsible for contract administration may
raise or lower the $25 million review level if such action is
considered to be in the Government’s best interest.

(b) Once an initial determination has been made under
paragraph (a) of this section, at least every 3 years the cog-
nizant contract administration activity will determine
whether a purchasing system review is necessary. |f neces-
sary, the cognizant contract administration activity will
conduct a purchasing system review.

44.303 Extent of review.

A CPSR requires an evaluation of the contractor’s pur-
chasing system. This evaluation shall not include
subcontracts awarded by the contractor exclusively in sup-
port of Government contracts awarded to the contractor that
used sealed bid procedures or that are for commercia items
pursuant to Part 12. The considerations listed in 44.202-2
for consent evaluation of particular subcontracts also shall
be used to evaluate the contractor’'s purchasing system,
including the contractor’s policies, procedures, and perfor-
mance under that system. Specia attention shall be given
to—

(a8 The degree of price competition obtained;

(b) Pricing policies and techniques, including methods
of obtaining accurate, complete, and current cost or pricing
data and certification as required;

(c) Methods of evaluating subcontractor responsibility,
including the contractor's use of the List of Parties Excluded
from Federal Procurement and Nonprocurement Programs
(see 9.404) and, if the contractor has subcontracts with par-
ties on the list, the documentation, systems, and procedures
the contractor has established to protect the Government's
interests (see 9.405-2);

(d) Treatment accorded affiliates and other concerns
having close working arrangements with the contractor;

(e) Policies and procedures pertaining to small business
concerns, including small disadvantaged and women-
owned small business concerns;

(f) Planning, award, and postaward management of
major subcontract programs;
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46.000 Scope of part.

Subpart 46.1—General
46.101 Definitions.
46.102 Policy.
46.103 Contracting office responsihilities.
46.104 Contract administration office responsibilities.
46.105 Contractor responsihilities.

Subpart 46.2—Contract Quality Requirements
46.201 General.
46.202 Types of contract quality requirements.
46.202-1 Contracts for commercial items.
46.202-2  Government reliance on inspection by contractor.
46.202-3  Standard inspection requirements.
46.202-4  Higher-level contract quality requirements.
46.203 Criteriafor use of contract quality requirements.

Subpart 46.3—Contract Clauses

46.301 Contractor inspection requirements.

46.302 Fixed-price supply contracts.

46.303 Cost-reimbursement supply contracts.

46.304 Fixed-price service contracts.

46.305 Cost-reimbursement service contracts.

46.306 Time-and-material and labor-hour contracts.

46.307 Fixed-price research and devel opment contracts.

46.308 Cost-reimbursement research and development
contracts.

46.309 Research and development contracts (short form).

46.310 Facilities contracts.

46.311 Higher-level contract quality requirement.

46.312 Construction contracts.

46.313 Contracts for dismantling, demolition, or removal of
improvements.

46.314 Transportation contracts.

46.315 Certificate of conformance.

46.316 Responsibility for supplies.

Subpart 46.4—Gover nment Contract Quality Assurance

46.401 General.

46.402 Government contract quality assurance at source.

46.403 Government contract quality assurance at destination.

46.404 Government contract quality assurance for acquisi-
tions at or below the simplified acquisition threshold.

46.405 Subcontracts.

46.406 Foreign governments.

46.407 Nonconforming supplies or services.

46.408 Single-agency assignments of Government contract
quality assurance.

Subpart 46.5—Acceptance
46.501 General.
46.502 Responsihility for acceptance.
46.503 Place of acceptance.

46.504 Certificate of conformance.
46.505 Transfer of title and risk of loss.

Subpart 46.6—Material Inspection and Receiving Reports
46.601 General.

Subpart 46.7—Warranties

46.701 Definitions.
46.702 General.
46.703 Criteria for use of warranties.
46.704 Authority for use of warranties.
46.705 Limitations.
46.706 Warranty terms and conditions.
46.707 Pricing aspects of fixed-price incentive contract

warranties.
46.708 Warranties of data.
46.709 Warranties of commercial items.
46.710 Contract clauses.

Subpart 46.8—Contractor Liability for Loss of or Damage to
Property of the Government

46.800 Scope of subpart.

46.801 Applicability.

46.802 Definition.

46.803 Policy.

46.804 Items priced at or based on catalog or market prices.

46.805 Contract clauses.

46.000 Scope of part.

This part prescribes policies and procedures to ensure that
supplies and services acquired under Government contract
conform to the contract’s quality and quantity requirements.
Included are inspection, acceptance, warranty, and other
measures associated with quality requirements.

Subpart 46.1—General

46.101 Definitions.

“Acceptance,” as used in this part, means the act of an
authorized representative of the Government by which the
Government, for itself or as agent of another, assumes own-
ership of existing identified supplies tendered or approves
specific services rendered as partial or complete perfor-
mance of the contract.

“Commercial item” (see 2.101).

“Contract quality requirements,” means the technical
requirements in the contract relating to the quality of the
product or service and those contract clauses prescribing
inspection, and other quality controlsincumbent on the con-
tractor, to assure that the product or service conformsto the
contractual requirements.

“Critical nonconformance” means a nonconformance
that is likely to result in hazardous or unsafe conditions for

(FAC 97-04) 46-1



FAC 97-04 APRIL 24, 1998

46.102

FEDERAL ACQUISITION REGULATION

individuals using, maintaining, or depending upon the sup-
plies or services; or is likely to prevent performance of a
vital agency mission.

“Government contract quality assurance,” meansthe var-
ious functions, including inspection, performed by the
Government to determine whether a contractor has fulfilled
the contract obligations pertaining to quality and quantity.

“Inspection,” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract regquirements.

“Latent defect” means a defect which exists at the time
of acceptance but cannot be discovered by a reasonable
inspection.

“Major nonconformance” means a nonconformance,
other than critical, that is likely to result in failure of the
supplies or services, or to materially reduce the usability of
the supplies or services for their intended purpose.

“Minor nonconformance” means a nonconformance that
isnot likely to materially reduce the usability of the supplies
or servicesfor their intended purpose, or is adeparture from
established standards having little bearing on the effective
use or operation of the supplies or services.

“Off-the-shelf item,” means an item produced and placed
in stock by a contractor, or stocked by a distributor, before
receiving orders or contracts for its sale. The item may be
commercial or produced to military or Federal specifica
tions or description.

“Patent defect” means any defect which exists at thetime
of acceptance and is not a latent defect.

“Subcontractor” (see 44.101).

“Testing,” means that element of inspection that deter-
mines the properties or elements, including functional
operation of supplies or their components, by the applica
tion of established scientific principles and procedures.

46.102 Policy.

Agencies shall ensure that—

(& Contracts include inspection and other quality require-
ments, including warranty clauses when appropriate, that are
determined necessary to protect the Government’s interest;

(b) Supplies or services tendered by contractors meet
contract requirements

(c) Government contract quality assurance is conducted
before acceptance (except as otherwise provided in this
part), by or under the direction of Government personnel;

(d) No contract precludes the Government from per-
forming inspection;

(e) Nonconforming supplies or services are rejected,
except as otherwise provided in 46.407;

(f) Contracts for commercia items shall rely on a con-
tractor's existing quality assurance system as a substitute for
compliance with Government inspection and testing before
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tender for acceptance unless customary market practices for
the commercial item being acquired permit in-process
inspection (Section 8002 of Public Law 103-355). Any in-
process inspection by the Government shall be conducted in
amanner consistent with commercial practice; and

(g) The quality assurance and acceptance services of
other agencies are used when this will be effective, eco-
nomical, or otherwise in the Government’s interest (see
Subpart 42.1).

46.103 Contracting office responsibilities.

Contracting offices are responsible for—

(a) Receiving from the activity responsible for technical
requirements any specifications for inspection, testing, and
other contract quality requirements essential to ensure the
integrity of the supplies or services (the activity responsible
for technical requirements is responsible for prescribing
contract quality requirements, such as inspection and testing
requirements or, for service contracts, a quality assurance
surveillance plan);

(b) Including in solicitations and contracts the appropri-
ate requirements for the contractor’s control of quality for
the supplies or services to be acquired;

(c) Issuing any necessary instructions to the cognizant
contract administration office and acting on recommenda-
tions submitted by that office (see 42.301 and 46.104(f));

(d) When contract administration is retained (see
42.201), verifying that the contractor fulfills the contract
quality requirements; and

(e) Ensuring that nonconformances are identified, and
establishing the significance of a nonconformance when
considering the acceptability of supplies or services which
do not meet contract requirements.

46.104 Contract administration office responsibilities.

When a contract is assigned for administration to the
contract administration office cognizant of the contractor’s
plant, that office, unless specified otherwise, shall—

(a) Develop and apply efficient procedures for perform-
ing Government contract quality assurance actions under
the contract in accordance with the written direction of the
contracting office;

(b) Perform all actions necessary to verify whether the
supplies or services conform to contract quality require-
ments;

(c) Maintain, as part of the performance records of the
contract, suitable records reflecting—

(1) The nature of Government contract quality assur-
ance actions, including, when appropriate, the number of
observations made and the number and type of defects; and

(2) Decisions regarding the acceptability of the prod-
ucts, the processes, and the requirements, as well as action
to correct defects.
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(d) Implement any specific written instructions from the
contracting office;

(e) Report to the contracting office any defects observed
in design or technical requirements, including contract qual-
ity requirements; and

(f) Recommend any changes necessary to the contract,
specifications, instructions, or other requirements that will
provide more effective operations or eliminate unnecessary
costs (see 46.103(c)).

46.105 Contractor responsibilities.

(@) The contractor is responsible for carrying out its
obligations under the contract by—

(2) Controlling the quality of supplies or services;

(2) Tendering to the Government for acceptance only
those supplies or services that conform to contract require-
ments;

(3) Ensuring that vendors or suppliers of raw materi-
als, parts, components, subassemblies, etc., have an
acceptable quality control system; and

(4) Maintaining substantiating evidence, when
required by the contract, that the supplies or services con-
form to contract quality requirements, and furnishing such
information to the Government as required.

(b) The contractor may be required to provide and main-
tain an inspection system or program for the control of
quality that is acceptable to the Government (see 46.202).

(c) The control of quality by the contractor may relate to,
but is not limited to—

(1) Manufacturing processes, to ensure that the prod-
uct is produced to, and meets, the contract’s technical
reguirements;

(2) Drawings, specifications, and engineering
changes, to ensure that manufacturing methods and opera-
tions meet the contract’s technical requirements;

(3) Testing and examination, to ensure that practices
and equipment provide the means for optimum evaluation
of the characteristics subject to inspection;

(4) Reliability and maintainability assessment (life,
endurance, and continued readiness);

(5) Fabrication and delivery of products, to ensure
that only conforming products are tendered to the
Government;

(6) Technical documentation, including drawings,
specifications, handbooks, manuals, and other technical
publications;

(7) Preservation, packaging, packing, and marking;
and

(8) Procedures and processes for services to ensure
that services meet contract performance requirements.

(d) The contractor is responsible for performing all
inspections and test required by the contract except those

specificaly reserved for performance by the Government
(see 46.201(c)).

Subpart 46.2—Contract Quality
Requirements

46.201 General.

(a) The contracting officer shall include in the solicita-
tion and contract the appropriate quality requirements. The
type and extent of contract quality requirements needed
depends on the particular acquisition and may range from
inspection at time of acceptance to a requirement for the
contractor’s implementation of a comprehensive program
for controlling quality.

(b) As feasible, solicitations and contracts may provide
for aternative, but substantially equivalent, inspection
methods to obtain wide competition and low cost. The con-
tracting officer may also authorize contractor-recommended
alternatives when in the Government’s interest and
approved by the activity responsible for technical require-
ments.

(c) Although contracts generally make contractors
responsible for performing inspection before tendering sup-
plies to the Government, there are situations in which
contracts will provide for specialized inspections to be per-
formed solely by the Government. Among situations of this
kind are—

(1) Teststhat require use of specialized test equipment
or facilities not ordinarily available in suppliers’ plants or
commercia laboratories (e.g., balistic testing of ammuni-
tion, unusual environmental tests, and simulated service
tests); and

(2) Contracts that require Government testing for first
article approval (see Subpart 9.3).

(d) Except as otherwise specified by the contract,
required contractor testing may be performed in the con-
tractor’s or subcontractor’s laboratory or testing facility, or
in any other laboratory or testing facility acceptable to the
Government.

46.202 Types of contract quality requirements.

Contract quality requirements fall into four general cate-
gories, depending on the extent of quality assurance needed
by the Government for the acquisition involved.

46.202-1 Contractsfor commercial items.

When acquiring commercia items (see Part 12), the
Government shall rely on contractors' existing quality assur-
ance systems as a substitute for Government inspection and
testing before tender for acceptance unless customary mar-
ket practices for the commercia item being acquired
includein-process inspection. Any in-process inspection by
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the Government shall be conducted in a manner consistent
with commercial practice.

46.202-2 Government reliance on inspection by
contractor.

(8) Except as specified in (b) of this section, the
Government shall rely on the contractor to accomplish al
inspection and testing needed to ensure that supplies or ser-
vices acquired at or below the simplified acquisition
threshold conform to contract quality requirements before
they are tendered to the Government (see 46.301).

(b) The Government shall not rely on inspection by the
contractor if the contracting officer determines that the
Government has a need to test the supplies or services in
advance of their tender for acceptance, or to pass judgment
upon the adequacy of the contractor’s internal work
processes. In making the determination, the contracting
officer shall consider—

(1) The nature of the supplies and services being pur-
chased and their intended use;

(2) The potential losses in the event of defects;

(3) The likelihood of uncontested replacement or cor-
rection of defective work; and

(4) The cost of detailed Government inspection.

46.202-3 Standard inspection requirements.

(a) Standard inspection requirements are contained in the
clauses prescribed in 46.302 through 46.308, and 46.310,
and in the product and service specifications that are
included in solicitations and contracts.

(b) The clauses referred to in (@) of this section—

(1) Require the contractor to provide and maintain an
inspection system that is acceptable to the Government;

(2) Give the Government the right to make inspec-
tions and tests while work isin process; and

(3) Require the contractor to keep complete, and
make available to the Government, records of itsinspection
work.

46.202-4 Higher-level contract quality requirements.
(a) Higher-level contract quality requirements are con-
tained in the clause prescribed in 46.311. Such requirements
are appropriate in solicitations and contracts for complex
and critical items (see 46.203(b) and (c)) or when the tech-
nical requirements of the contract are such asto require—
(1) Control of such things as work operations, in-
process controls, and inspection; or
(2) Attention to such factors as organization, plan-
ning, work instructions, documentation control, and
advanced metrology.
(b) If it is in the Government’s interest to require that
higher-level contract quality requirements be maintained,
the contract shall require the contractor to comply with a
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Government-specified inspection system, quality control
system, or quality program (e.g., MIL-1-45208, MIL-Q-
9858, NHB 5300.4(1B), NHB 5300.4(1C), FED-STD-368,
or ANSI/ASME NQA-1). The contracting officer shall con-
sult technical personnel before including one of these
specifications in a contract.

46.203 Criteria for use of contract quality
requirements.

The extent of contract quality requirements, including
contractor inspection, required under a contract shall usu-
ally be based upon the classification of the contract item
(supply or service) as determined by its technical descrip-
tion, its complexity, and the criticality of its application.

(a) Technical description. Contract items may be techni-
caly classified as—

(1) Commercia (described in commercia catalogs,
drawings, or industrial standards; see Part 2); or

(2) Military-Federal (described in Government draw-
ings and specifications).

(b) Complexity. (1) Complex items have quality charac-
teristics, not wholly visible in the end item, for which
contractual conformance must be established progressively
through precise measurements, tests, and controls applied
during purchasing, manufacturing, performance, assembly,
and functional operation either as an individual item or in
conjunction with other items.

(2) Noncomplex items have quality characteristics for
which simple measurement and test of the end item are suf-
ficient to determine conformance to contract requirements.

(c) Criticality. (1) A critical application of an item isone
in which the failure of the item could injure personnel or
jeopardize a vital agency mission. A critical item may be
either peculiar, meaning it has only one application, or com-
mon, meaning it has multiple applications.

(2) A noncritical application is any other application.
Noncritical items may also be either peculiar or common.

Subpart 46.3—Contract Clauses

46.301 Contractor inspection requirements.

The contracting officer shall insert the clause at
52.246-1, Contractor Inspection Requirements, in solicita
tions and contracts for supplies or services when the
contract amount is expected to be at or below the simplified
acquisition threshold and (@) inclusion of the clause is nec-
essary to ensure an explicit understanding of the
contractor’s inspection responsibilities, or (b) inclusion of
the clause is required under agency procedures. The clause
shall not be used if the contracting officer has made the
determination specified in 46.202-2(b).
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(b) Agencies requiring quality assurance support for
acquiring these supplies should request the support directly
from the cognizant office.

Subpart 46.5—Acceptance

46.501 General.

Acceptance constitutes acknowledgment that the sup-
plies or services conform with applicable contract quality
and quantity requirements, except as provided in this sub-
part and subject to other terms and conditions of the
contract. Acceptance may take place before delivery, at the
time of delivery, or after delivery, depending on the provi-
sions of the terms and conditions of the contract. Supplies
or services shall ordinarily not be accepted before comple-
tion of Government contract quality assurance actions
(however, see 46.504). Acceptance shall ordinarily be evi-
denced by execution of an acceptance certificate on an
inspection or receiving report form or commercial shipping
document/packing list.

46.502 Responsibility for acceptance.

Acceptance of suppliesor servicesisthe responsibility of
the contracting officer. When this responsibility is assigned
to a cognizant contract administration office or to another
agency (see 42.202(g)), acceptance by that office or agency
is binding on the Government.

46.503 Place of acceptance.

Each contract shall specify the place of acceptance.
Contracts that provide for Government contract quality
assurance at source shall ordinarily provide for acceptance
at source. Contracts that provide for Government contract
quality assurance at destination shall ordinarily provide for
acceptance at destination. (For transportation terms, see
Subpart 47.3.) Supplies accepted at a place other than desti-
nation shall not be reinspected at destination for acceptance
purposes, but should be examined at destination for quan-
tity, damage in transit, and possible substitution or fraud.

46.504 Certificate of conformance.

A certificate of conformance (see 46.315) may be usedin
certain instances instead of source inspection (whether the
contract calls for acceptance at source or destination) at the
discretion of the contracting officer if the following condi-
tions apply:

(a) Acceptance on the basis of a contractor’s certificate
of conformance is in the Government’s interest.

(b)(1) Small losses would be incurred in the event of a
defect; or

(2) Because of the contractor’s reputation or past
performance, it is likely that the supplies or services fur-
nished will be acceptable and any defective work would

be replaced, corrected, or repaired without contest. In no
case shall the Government’'s right to inspect supplies
under the inspection provisions of the contract be
prejudiced.

46.505 Transfer of titleand risk of loss.

(a) Title to supplies shall pass to the Government upon
formal acceptance, regardless of when or where the
Government takes physical possession, unless the contract
specifically provides for earlier passage of title.

(b) Unless the contract specifically provides otherwise,
risk of loss of or damage to supplies shall remain with the
contractor until, and shall pass to the Government upon—

(1) Délivery of the supplies to a carrier if transporta-
tionisf.o.b. origin; or

(2) Acceptance by the Government or delivery of the
supplies to the Government at the destination specified in
the contract, whichever is later, if transportation is f.o.b.
destination.

(c) Paragraph (b) of this section shall not apply to sup-
plies that so fail to conform to contract requirements as to
give aright of rejection. The risk of loss of or damage to
such nonconforming supplies remains with the contractor
until cure or acceptance. After cure or acceptance, para
graph (b) of this section shall apply.

(d) Under paragraph (b) of this section, the contractor
shall not be liable for loss of or damage to supplies caused
by the negligence of officers, agents, or employees of the
Government acting within the scope of their employment.

(e) The policy expressed in (a) through (d) of this section
is specified in the clause at 52.246-16, Responsibility for
Supplies, which is prescribed in 46.316.

Subpart 46.6—Material I nspection and
Receiving Reports

46.601 General.

Agencies shall prescribe procedures and instructions for
the use, preparation, and distribution of material inspection
and receiving reports and commercial shipping docu-
ment/packing lists to evidence Government inspection (see
46.401) and acceptance (see 46.501).

Subpart 46.7—Warranties

46.701 Definitions.

“Acceptance” (see 46.101).

“Correction,” as used in this subpart, means the elimina-
tion of a defect.

“Warranty,” as used in this subpart, means a promise or
affirmation given by a contractor to the Government regard-
ing the nature, usefulness, or condition of the supplies or
performance of services furnished under the contract.

46-9



46.702

FEDERAL ACQUISITION REGULATION

46.702 General.
(@) The principal purposes of a warranty in a
Government contract are—

(1) To delineate the rights and abligations of the con-
tractor and the Government for defective items and
services; and

(2) To foster quality performance.

(b) Generally, a warranty should provide—

(1) A contractual right for the correction of defects
notwithstanding any other requirement of the contract per-
taining to acceptance of the supplies or services by the
Government; and

(2) A stated period of time or use, or the occurrence of
a specified event, after acceptance by the Government to
assert a contractual right for the correction of defects.

(c) The benefits to be derived from a warranty must be
commensurate with the cost of the warranty to the
Government.

46.703 Criteriafor use of warranties.

The use of warranties is not mandatory. In determining
whether awarranty is appropriate for a specific acquisition,
the contracting officer shall consider the following factors:

(a) Nature and use of the supplies or services. This
includes such factors as—

(1) Complexity and function;

(2) Degree of development;

(3) State of the art;

(4) End usg;

(5) Difficulty in detecting defects before acceptance;
and

(6) Potential harm to the Government if the item is
defective.

(b) Cost. Warranty costs arise from—

(1) The contractor’s charge for accepting the deferred
liahility created by the warranty; and

(2) Government administration and enforcement of
the warranty (see paragraph (c) of this section).

(c) Administration and enforcement. The Government’s
ability to enforce the warranty is essential to the effective-
ness of any warranty. There must be some assurance that an
adequate administrative system for reporting defects exists
or can be established. The adequacy of a reporting system
may depend upon such factors as the—

(1) Nature and complexity of the item;

(2) Location and proposed use of the item;

(3) Storage time for the item;

(4) Distance of the using activity from the source of
the item;

(5) Difficulty in establishing existence of defects; and

(6) Difficulty in tracing responsibility for defects.

(d) Trade practice. In many instances an item is cus-
tomarily warranted in the trade, and, as a result of that
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practice, the cost of an item to the Government will be the
same whether or not a warranty is included. In those
instances, it would be in the Government’s interest to
include such a warranty.

(e) Reduced requirements. The contractor’s charge for
assumption of added liability may be partially or completely
offset by reducing the Government’s contract quality assur-
ance requirements where the warranty provides adequate
assurance of a satisfactory product.

46.704 Authority for use of warranties.
The use of awarranty in an acquisition shall be approved
in accordance with agency procedures.

46.705 Limitations.

(a) Except for the warranties in the clauses at 52.246-3,
Inspection of Supplies—Cost-Reimbursement, and
52.246-8, Inspection of Research and Devel opment—Cost-
Reimbursement, the contracting officer shall not include
warranties in cost-reimbursement contracts, unless autho-
rized in accordance with agency regulations (see 46.708).

(b) Warranty clauses shall not limit the Government’s
rights under an inspection clause (see Subpart 46.3) in rela
tion to latent defects, fraud, or gross mistakes that amount
to fraud.

(c) Except for warranty clausesin construction contracts,
warranty clauses shall provide that the warranty applies
notwithstanding inspection and acceptance or other clauses
or terms of the contract.

46.706 Warranty terms and conditions.

(8) To facilitate the pricing and enforcement of war-
ranties, the contracting officer shall ensure that warranties
clearly state the—

(1) Exact nature of the item and its components and
characteristics that the contractor warrants;

(2) Extent of the contractor’swarranty including all of
the contractor’s obligations to the Government for breach of
warranty;

(3) Specific remedies available to the Government;
and

(4) Scope and duration of the warranty.

(b) The contracting officer shall consider the following
guidelines when preparing warranty terms and conditions:

(1) Extent of contractor obligations. (i) Generally, the
contractor’s obligations under warranties extend to all
defects discovered during the warranty period, but do not
include damage caused by the Government. When a war-
ranty for the entire item is not advisable, awarranty may be
required for a particular aspect of the item that may require
special protection (e.g., instalation, components, acces-
sories, subassemblies, preservation, packaging, and
packing, etc.).
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(d) The contracting officer shall insert the clause at
52.247-22, Contractor Liability for Loss of and/or Damage
to Freight other than Household Goods, in solicitations and
contracts for the transportation of freight other than house-
hold goods.

(e) The contracting officer shall insert the clause at
52.247-23, Contractor Liability for Loss of and/or Damage
to Household Goods, in solicitations and contracts for the
transportation of household goods, including the rate per
pound appropriate to the situation.

(f) When freight is not shipped under rates subject to
released or declared value, see 28.313(a) and the clause at
52.228-9, Cargo Insurance.

(g) When the contracting officer determines that vehic-
ular liability and/or general public liability insurance
required by law are not sufficient for a contract, see
28.313(b) and the clause at 52.228-10, Vehicular and
General Public Liability Insurance.

47.207-8 Government responsibilities.

(@) The contracting officer shall state clearly the
Government’s responsibilities that have a direct bearing on
the contractor’s performance under the contract; e.g., the
Government’s responsibility to notify the contractor in
advance when hazardous materials are included in a
shipment.

(1) Advance notification. The contracting officer
shall insert the clause at 52.247-24, Advance Notification
by the Government, when the Government is responsible
for notifying the contractor of specific service times or
unusual shipments.

(2) Government equipment with or without operators.
(i) The contracting officer shall insert the clause at 52.247-25,
Government-Furnished Equipment With or Without
Operators, when the Government furnishes equipment with or
without operators.

(i) Insert the kind of equipment and the locations
where the equipment will be furnished.

(3) Direction and marking. The contracting officer
shall insert the clause at 52.247-26, Government Direction
and Marking, when office relocations are involved.

(b) The contracting officer shall insert the clause at
52.247-27, Contract Not Affected by Oral Agreement.

47.207-9 Annotation and distribution of shipping and
billing documents.

(@ The contracting officer shall state in detail the
responsibilities of the contractor, the contracting agency,
and, if appropriate, the consignee for the annotation and dis-
tribution of shipping and billing documents. See 41 CFR
101-41, Transportation Documentation and Audit (TDA).

(b) In instances of mass movements of freight made
available to the contractor at one time, it is particularly

important that the contracting officer specifies that bills of
lading be cross-referenced so that the Government benefits
from applicable volume rates.

(c) The contracting officer shall insert the clause at
52.247-28, Contractor’s Invoices, in drayage or other term
contracts.

Subpart 47.3—Transportation in Supply
Contracts

47.300 Scope of subpart.

(a) This subpart prescribes policies and procedures for
the application of transportation and traffic management
considerations in the acquisition of supplies. Thetermsand
conditions contained in this subpart are applicable to fixed-
price contracts.

(b) If aspecial requirement exists for application of any
of these terms and conditions to other types of contracts;
e.g., cost-reimbursement contracts, for which transportation
arrangements are normally the responsibility of the contrac-
tor and transportation costs are allowable (see 31.205-45),
the contracting officer shall use the terms and conditions
prescribed in this subpart as a guide for—

(1) Contract coverage of transportation; and
(2) Instructionsto the contractor to minimize the ulti-
mate transportation costs to the Government.

47.301 General.

(8) Transportation and traffic management factors are
important in awarding and administering contractsto ensure
that (1) acquisitions are made on the basis most advanta-
geous to the Government and (2) supplies arrive in good
order and condition and on time at the required place. (See
47.104 for possible reduced transportation rates for
Government shipments.)

(b) The requiring activity shall—

(1) Consider al transportation factors including pre-
sent and future requirements, positioning of supplies, and
subsequent distribution to the extent known or ascertain-
able; and

(2) Provide the contracting office with information
and instructions reflecting transportation factors applicable
to the particular acquisition.

47.301-1 Responsibilities of contracting officers.
(a) Contracting officers shall obtain from traffic man-
agement offices transportation factors required for—
(1) Solicitations and awards; and
(2) Contract administration, modification, and termi-
nation, including the movement of property by the
Government to and from contractors’ plants.
(b) Contracting officers shall request transportation
office participation especially before making an initia
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acquisition of supplies that are unusually large, heavy,
high, wide, or long; have sensitive or dangerous character-
istics; or lend themselves to containerized movements
from the source. In determining total transportation
charges, contracting officers shall also consider additional
costs arising from factors such as the use of special equip-
ment, excess blocking and bracing material, or circuitous
routing.

47.301-2 Participation of transportation officers.

Agencies' transportation officers shall participate in
the solicitation and evaluation of offers to ensure that al
necessary transportation factors, such as transportation
costs, transit arrangements, time in transit, and port
capabilities, are considered and result in solicitations and
contracts advantageous to the Government.
Transportation officers shall provide traffic management
assistance throughout the acquisition cycle (see 47.105,
Transportation assistance).

47.301-3 Using the Defense Transportation System

(DTS).

(& AIll military and civilian agencies shipping, or
arranging for the acquisition and shipment by Government
contractors, through the use of military-controlled transport
or through military transshipment facilities shall follow
Department of Defense (DOD) Regulation 4500.32-R,
Military Standard Transportation and Movement
Procedures (MILSTAMP). MILSTAMP establishes uni-
form procedures and documents for the generation,
documentation, communication, and use of transportation
information, thus providing the capability for control of
shipments moving in the DTS. MILSTAMP has been
implemented on a world-wide basis.

(b) Contracting activities are responsible for (1) ensur-
ing that the requirements of the MILSTAMP regulation are
included in appropriate contracts for al applicable ship-
ments and (2) enforcing these requirements with regard to
shipments under their control. This includes requirements
relating to documentation, marking, advance notification of
shipment dates, and terminal clearances.

(c) Contractual documents shall designate a contract
administration office (see 42.202(a)) as the contact point to
which the contractor will provide necessary information
to—

(1) Effect MILSTAMP documentation and move-
ment control, including air or water termina shipment
clearances; and

(2) Obtain data necessary for shipment marking and
freight routing. Contractual documents shall specify that
the contractor shall not ship directly to a military air or
water port terminal without authorization from the desig-
nated contract administration office (see 47.305-6(f)).

47-10

47.302 Place of delivery—f.o.b. point.

(&) The palicies and procedures in 47.304-1, -2, and -3
govern the transportation of supplies from sources in the
Continental United States (CONUS), except when identifi-
able costs, nature of the supplies (security, safety, or value),
delivery requirements (premium modes of transport,
escorts, transit arrangements, and tentative conditions), or
other advantages, limitations, or requirements dictate other-
wise. The policies and procedures in 47.304-4 govern the
transportation of supplies from sources outside CONUS.

(b) Generally, the contracting officer shall solicit offers,
and award contracts, with delivery terms on the basis pre-
scribed in 47.304. The contracting officer shall document
the contract file (see 4.801) with justifications for solicita-
tions that do not specify delivery on the basis prescribed in
47.304.

(c)(1) The place of performance of Government acquisi-
tion quality assurance actions and the place of acceptance
shall not control the delivery term, except that if acceptance
is at destination, transportation shall be f.o.b. destination
(see 47.304-1(f)).

(2) The fact that transportation is f.o0.b. destination
does not a one necessitate changing the place of acceptance
from origin to destination; and the fact that acceptanceis at
origin does not necessitate an f.o.b. origin delivery term.
Providing for inspection and acceptance at origin (if appro-
priate under 46.402), in conjunction with an f.o.b.
destination term, may be advantageous to both the
Government and the contractor. Acceptance of title at ori-
gin by the Government permits payment of the contractor,
provided the invoice is supported either by a copy of the
signed commercia bill of lading (indicating the carrier’s
receipt of the supplies covered by the invoice for trans-
portation to the particular destination specified in the
contract) or by other appropriate evidence of shipment to
the particular destination for the contractor’s account.

47.303 Standard delivery terms and contract clauses.

Standard delivery terms are listed in 47.303-1 through
47.303-16 (but see 47.300 regarding applicability to cost
reimbursement contracts).

47.303-1 F.0.b. origin.
(8) Explanation of delivery term. “F.o.b. origin” means
free of expense to the Government delivered—

(1) On board the indicated type of conveyance of the
carrier (or of the Government, if specified) at a designated
point in the city, county, and State from which the shipment
will be made and from which line-haul transportation ser-
vice (as distinguished from switching, local drayage, or
other terminal service) will begin;

(2) To, and placed on, the carrier’swharf (at shipside,
within reach of the ship’s loading tackle, when the shipping
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Scope of part.

Scope of subpart.

Using Part 52.

Incorporating provisions and clauses.

Identification of provisions and clauses.

Procedures for modifying and completing provisions
and clauses.

Procedures for using alternates.

[Reserved]

Provisions and clauses prescribed in Subpart 52.1.

Subpart 52.2—Text of Provisions and Clauses

52.200

52.201

52.202-1
52.203-1
52.203-2
52.203-3
52.203-4
52.203-5
52.203-6

52.203-7
52.203-8

52.203-9
52.203-10

52.203-11
52.203-12

52.204-1
52.204-2
52.204-3
52.204-4
52.204-5

| 52.204-6

Scope of subpart.

[Reserved]

Definitions.

[Reserved]

Certificate of Independent Price Determination.
Gratuities.

[Reserved]

Covenant Against Contingent Fees.

Restrictions on Subcontractor Sales to the
Government.

Anti-Kickback Procedures.

Cancellation, Rescission, and Recovery of Funds for
Illegal or Improper Activity.

[Reserved]

Price or Fee Adjustment for Illegal or Improper
Activity.

Certification and Disclosure Regarding Payments to
Influence Certain Federal Transactions.

Limitation on Payments to Influence Certain Federal
Transactions.

Approval of Contract.

Security Requirements.

Taxpayer Identification.

Printing/Copying Double-Sided on Recycled Paper.
Women-Owned Business.

Data Universal Numbering System (DUNS) Number.

52.205—52.206 [Reserved]

52.207-1
52.207-2
52.207-3
52.207-4
52.207-5

52.208-1—52.208-3

52.208-4
52.208-5
52.208-6
52.208-7
52.208-8

52.208-9
52.209-1
52.209-2

Notice of Cost Comparison (Sealed-Bid).
Notice of Cost Comparison (Negotiated).

Right of First Refusal of Employment.
Economic Purchase Quantity—Supplies.

Option to Purchase Equipment.

[Reserved]

Vehicle Lease Payments.

Condition of Leased Vehicles.

Marking of Leased Vehicles.

Tagging of Leased Vehicles.

Helium Requirement Forecast and Required Sources
for Helium.

Contractor Use of Mandatory Sources of Supply.
Qualification Requirements.

[Reserved]

52.209-3
52.209-4
52.209-5

52.209-6

52.210
52.211-1

52.211-2

52.211-3

52.211-4

52.211-5

52.211-6—52.211-7

52.211-8
52.211-9
52.211-10

52.211-11

52.211-12
52.211-13
52.211-14
52.211-15
52.211-16
52.211-17
52.211-18
52.212-1

52.212-2

52.212-3

52.212-4
52.212-5

52.213-1
52.213-2
52.213-3
52.213-4

52.214-1
52.214-2
52.214-3
52.214-4
52.214-5
52.214-6
52.214-7

52.214-8

First Article Approva—Contractor Testing.

First Article Approval—Government Testing.
Certification Regarding Debarment, Suspension,
Proposed Debarment, and Other Responsibility
Matters.

Protecting the Government's Interest when
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment.
[Reserved]

Availability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions.

Availability of Specifications Listed in the DOD
Index of Specifications and Standards (DODISS).
Availability of Specifications Not Listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions.

Availability for Examination of Specifications Not
Listed in the GSA Index of Federal Specifications,
Standards and Commercial Item Descriptions.
Materia Requirements.

[Reserved]

Time of Délivery.

Desired and Required Time of Delivery.
Commencement, Prosecution, and Completion of
Work.

Liguidated Damages—Supplies, Services, or
Research and Development.

Liquidated Damages—Construction.

Time Extensions.

Notice of Priority Rating for National Defense Use.
Defense Priority and Allocation Requirements.
Variation in Quantity.

Delivery of Excess Quantities.

Variation in Estimated Quantity.

Instructions to Offerors—Commercia Items.
Evaluation—Commercia Items.

Offeror Representations and Certifications—
Commercial Items.

Contract Terms and Conditions—Commercia Items.
Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

Fast Payment Procedure.

Invoices.

Notice to Supplier.

Terms and Conditions—Simplified Acquisitions
(Other Than Commercia Items).

Solicitation Definitions—Sealed Bidding.

Type of Business Organization—Sealed Bidding.
Amendments to Invitations for Bids.

False Statementsin Bids.

Submission of Bids.

Explanation to Prospective Bidders.

Late Submissions, Modifications, and Withdrawals of
Bids.

[Reserved]
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52.214-9

52.214-10
52.214-11
52.214-12
52.214-13
52.214-14
52.214-15
52.214-16
52.214-17
52.214-18
52.214-19
52.214-20
52.214-21
52.214-22
52.214-23

52.214-24
52.214-25
52.214-26
52.214-27

52.214-28

52.214-29
52.214-30

52.214-31
52.214-32

52.214-33

52.214-34
52.214-35
52.215-1
52.215-2
52.215-3

52.215-4
52.215-5
52.215-6
52.215-7

52.215-8
52.215-9
52.215-10
52.215-11

52.215-12
52.215-13
52.215-14
52.215-15
52.215-16
52.215-17

Failure to Submit Bid.

Contract Award—Sealed Bidding.

[Reserved]

Preparation of Bids.

Telegraphic Bids.

Place of Performance—Sealed Bidding.

Period for Acceptance of Bids.

Minimum Bid Acceptance Period.

Affiliated Bidders.

Preparation of Bids—Construction.

Contract Award—Sealed Bidding—Construction.
Bid Samples.

Descriptive Literature.

Evaluation of Bids for Multiple Awards.

Late Submissions, Modifications, and Withdrawals of
Technical Proposals under Two-Step Sealed Bidding.
Multiple Technical Proposals.

Step Two of Two-Step Sealed Bidding.

Audit and Records—Sealed Bidding.

Price Reduction for Defective Cost or Pricing Data—
Modifications—Sealed Bidding.

Subcontractor Cost or Pricing Data—
Modifications—Sealed Bidding.

Order of Precedence—Sealed Bidding.

Annual Representations and Certifications—Sealed
Bidding.

Facsimile Bids.

Late Submissions, Modifications, and Withdrawals of
Bids (Overseas).

Late Submissions, Modifications, and Withdrawals of
Technical Proposals under Two-Step Sealed Bidding
(Overseas).

Submission of Offersin the English Language.
Submission of Offersin U.S. Currency.

Instructions to Offerors—Competitive Acquisition.
Audit and Records—Negotiation.

Request for Information or Solicitation for Planning
Purposes.

Type of Business Organization.

Facsimile Proposals.

Place of Performance.

Annual Representations and Certifications—
Negotiation.

Order of Precedence—Uniform Contract Format.
Changes or Additions to Make-or-Buy Program.
Price Reduction for Defective Cost or Pricing Data.
Price Reduction for Defective Cost or Pricing Data—
Modifications.

Subcontractor Cost or Pricing Data.

Subcontractor Cost or Pricing Data—M odifications.
Integrity of Unit Prices.

Termination of Defined Benefit Pension Plans.
Facilities Capital Cost of Money.

Waiver of Facilities Capital Cost of Money.
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52.215-18

52.215-19
52.215-20

52.215-21

52.216-1
52.216-2
52.216-3
52.216-4
52.216-5
52.216-6
52.216-7
52.216-8
52.216-9
52.216-10
52.216-11
52.216-12
52.216-13
52.216-14
52.216-15
52.216-16
52.216-17
52.216-18
52.216-19
52.216-20
52.216-21
52.216-22
52.216-23
52.216-24
52.216-25
52.216-26
52.216-27
52.216-28

52.217-1
52.217-2
52.217-3
52.217-4

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-1
52.219-2

Reversion or Adjustment of Plans for Postretirement
Benefits (PRB) Other Than Pensions.

Notification of Ownership Changes.
Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data.

Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data—M odifications.
Type of Contract.

Economic Price Adjustment—Standard Supplies.
Economic Price Adjustment—Semistandard Supplies.
Economic Price Adjustment—L abor and Material.
Price Redetermination—Prospective.

Price Redetermination—Retroactive.

Allowable Cost and Payment.

Fixed Fee.

Fixed Fee—Construction.

Incentive Fee.

Cost Contract—No Fee.

Cost-Sharing Contract—No Fee.

Allowable Cost and Payment—Facilities.
Allowable Cost and Payment—Facilities Use.
Predetermined Indirect Cost Rates.

Incentive Price Revision—Firm Target.

Incentive Price Revision—Successive Targets.
Ordering.

Order Limitations.

Definite Quantity.

Requirements.

Indefinite Quantity.

Execution and Commencement of Work.

Limitation of Government Liability.

Contract Definitization.

Payments of Allowable Costs Before Definitization.
Single or Multiple Awards.

Multiple Awards for Advisory and Assistance
Services.

[Reserved]

Cancellation Under Multi-year Contracts.
Evaluation Exclusive of Options.

Evaluation of Options Exercised at Time of Contract
Award.

Evaluation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced
Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.
[Reserved]

Small Business Program Representations.

Equal Low Bids.

52.219-3—52.219-5 [Reserved]

52.219-6
52.219-7
52.219-8

Notice of Total Small Business Set-Aside.
Notice of Partial Small Business Set-Aside.
Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns.
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52.219-9

52.219-10
52.219-11
52.219-12
52.219-13
52.219-14
52.219-15
52.219-16
52.219-17
52.219-18

52.219-19

52.219-20
52.219-21

Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan.

Incentive Subcontracting Program.

Specia 8(a) Contract Conditions.

Specia 8(a) Subcontract Conditions.

[Reserved]

Limitations on Subcontracting.

[Reserved]

Liguidated Damages—Subcontracting Plan.

Section 8(a) Award.

Notification of Competition Limited to Eligible 8(a)
Concerns.

Small Business Concern Representation for the Small
Business Competitiveness Demonstration Program.
Notice of Emerging Small Business Set-Aside.
Small Business Size Representation for Targeted
Industry Categories under the Small Business
Competitiveness Demonstration Program.

52.220— 52.221 [Reserved]

52.222-1
52.222-2
52.222-3
52.222-4

52.222-5
52.222-6
52.222-7
52.222-8
52.222-9
52.222-10
52.222-11
52.222-12
52.222-13

52.222-14
52.222-15
52.222-16
52.222-17

Notice to the Government of Labor Disputes.
Payment for Overtime Premiums.

Convict Labor.

Contract Work Hours and Safety Standards Act—
Overtime Compensation.

[Reserved]

Davis-Bacon Act.

Withholding of Funds.

Payrolls and Basic Records.

Apprentices and Trainees.

Compliance with Copeland Act Requirements.
Subcontracts (Labor Standards).

Contract Termination—Debarment.

Compliance with Davis-Bacon and Related Act
Regulations.

Disputes Concerning Labor Standards.
Certification of Eligibility.

Approval of Wage Rates.

Labor Standards for Construction Work—Facilities
Contracts.

52.222-18—52.222-19 [Reserved)]

52.222-20
52.222-21
52.222-22
52.222-23

52.222-24
52.222-25
52.222-26
52.222-27
52.222-28

52.222-29

Walsh-Healey Public Contracts Act.

Certification of Nonsegregated Facilities.
Previous Contracts and Compliance Reports.
Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity.
Preaward On-Site Equal Opportunity Compliance
Review.

Affirmative Action Compliance.

Equal Opportunity.

Affirmative Action Compliance Requirements for
Construction.

Equal Opportunity Preaward Clearance of
Subcontracts.

Notification of Visa Denidl.

52.222-30—52.222-34 [Reserved]

52.222-35

Affirmative Action for Disabled Veterans and
Veterans of the Vietnam Era.

52.222-36
52.222-37

52.222-38—52.222-40

52.222-41
52.222-42
52.222-43

52.222-44

52.222-45
52.222-46

52.222-47

52.222-48

52.222-49

52.222-50
52.223-1
52.223-2
52.223-3

52.223-4
52.223-5
52.223-6
52.223-7
52.223-8
52.223-9

52.223-10
52.223-11
52.223-12
52.223-13
52.223-14
52.224-1
52.224-2
52.225-1
52.225-2

52.225-3
52.225-4
52.225-5
52.225-6
52.225-7
52.225-8

52.225-9

Affirmative Action for Handicapped Workers.
Employment Reports on Disabled Veterans and
Veterans of the Vietnam Era.

[Reserved]

Service Contract Act of 1965, as Amended.
Statement of Equivalent Rates for Federal Hires.
Fair Labor Standards Act and Service Contract Act—
Price Adjustment (Multiple Year and Option
Contracts).

Fair Labor Standards Act and Service Contract Act—
Price Adjustment.

[Reserved]

Evaluation of Compensation for Professional
Employees.

SCA Minimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA).

Exemption from Application of Service Contract Act
Provisions for Contracts for Maintenance,
Calibration, and/or Repair of Certain Information
Technology, Scientific and Medical and/or Office and
Business Equipment—Contractor Certification.
Service Contract Act—Place of Performance
Unknown.

Nondisplacement of Qualified Workers.

Clean Air and Water Certification.

Clean Air and Weter.

Hazardous Material |dentification and Material
Safety Data

Recovered Material Certification.

Pollution Prevention and Right-to-Know Information.
Drug-Free Workplace.

Notice of Radioactive Materials.

[Reserved]

Certification and Estimate of Percentage of
Recovered Material Content for EPA Designated
Items.

Waste Reduction Program.

Ozone-Depleting Substances.

Refrigeration Equipment and Air Conditioners.
Certification of Toxic Chemical Release Reporting.
Toxic Chemical Release Reporting.

Privacy Act Notification.

Privacy Act.

Buy American Certificate.

Waiver of Buy American Act for Civil Aircraft and
Related Articles.

Buy American Act—Supplies.

Evaluation of Foreign Currency Offers.

Buy American Act—Construction Materials.
Balance of Payments Program Certificate.

Balance of Payments Program.

Buy American Act—Trade Agreements—Balance of
Payments Program Certificate.

Buy American Act—Trade Agreements—Balance of
Payments Program.
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52.225-10
52.225-11
52.225-12

52.225-13

52.225-14

52.225-15

Duty-Free Entry.

Restrictions on Certain Foreign Purchases.

Notice of Buy American Act Requirement—
Construction Materials.

Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements Act
and North American Free Trade Agreement.
Inconsistency Between English Version and
Translation of Contract.

Buy American Act—Construction Materials under
Trade Agreements Act and North American Free
Trade Agreement.

52.225-16—52.225-17 [Reserved]

52.225-18
52.225-19
52.225-20

52.225-21

52.225-22

52.226-1

52.226-2

52.227-1
52.227-2

52.227-3
52.227-4
52.227-5
52.227-6
52.227-7
52.227-8
52.227-9
52.227-10

52.227-11

52.227-12

52.227-13
52.227-14
52.227-15

52.227-16
52.227-17
52.227-18
52.227-19
52.227-20
52.227-21

52.227-22
52.227-23
52.228-1

European Union Sanction for End Products.
European Union Sanction for Services.

Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of
Payments Program Certificate.

Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of
Payments Program.

Balance of Payments Program—Construction
Materials—NAFTA.

Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.

Historically Black College or University and
Minority Institution Representation.
Authorization and Consent.

Notice and Assistance Regarding Patent and
Copyright Infringement.

Patent Indemnity.

Patent Indemnity—Construction Contracts.
Waiver of Indemnity.

Royalty Information.

Patents—Notice of Government Licensee.
[Reserved]

Refund of Royalties.

Filing of Patent Applications—Classified Subject
Matter.

Patent Rights—Retention by the Contractor (Short
Form).

Patent Rights—Retention by the Contractor (Long
Form).

Patent Rights—Acquisition by the Government.
Rights in Data—General.

Representation of Limited Rights Data and Restricted
Computer Software.

Additional Data Requirements.

Rights in Data—Special Works.

Rights in Data—Existing Works.

Commercial Computer Software—Restricted Rights.
Rights in Data—SBIR Program.

Technical Data Declaration, Revision, and
Withholding of Payment—Major Systems.

Major System—Minimum Rights.

Rights to Proposal Data (Technical).

Bid Guarantee.
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52.228-2
52.228-3

52.228-4

52.228-5
52.228-6
52.228-7
52.228-8
52.228-9
52.228-10
52.228-11
52.228-12
52.228-13
52.228-14
52.228-15
52.228-16

52.229-1
52.229-2
52.229-3
52.229-4

52.229-5

52.229-6
52.229-7

52.229-8
52.229-9

52.229-10

52.230-1
52.230-2
52.230-3

52.230-4
52.230-5
52.230-6
52.231

52.232-1
52.232-2

52.232-3
52.232-4

52.232-5
52.232-6

52.232-7
52.232-8
52.232-9
52.232-10

52.232-11

Additional Bond Security.

Workers' Compensation Insurance (Defense Base
Act).

Workers' Compensation and War-Hazard Insurance
Oversess.

Insurance—Work on a Government Installation.
[Reserved]

Insurance—L.iability to Third Persons.

Liability and Insurance—L eased Motor Vehicles.
Cargo Insurance.

Vehicular and General Public Liability Insurance.
Pledges of Assets.

Prospective Subcontractor Requests for Bonds.
Alternative Payment Protections.

Irrevocable Letter of Credit.

Performance and Payment Bonds—Construction.
Performance and Payment Bonds—Other Than
Construction.

State and Local Taxes.

North Carolina State and Local Sales and Use Tax.
Federal, State, and Local Taxes.

Federal, State, and Local Taxes (Noncompetitive
Contract).

Taxes—Contracts Performed in U.S. Possessions or
Puerto Rico.

Taxes—Foreign Fixed-Price Contracts.
Taxes—Fixed-Price Contracts with Foreign
Governments.

Taxes—Foreign Cost-Reimbursement Contracts.
Taxes—Cost-Reimbursement Contracts with Foreign
Governments.

State of New Mexico Gross Receipts and
Compensating Tax.

Cost Accounting Standards Notices and Certification.
Cost Accounting Standards.

Disclosure and Consistency of Cost Accounting
Practices.

Consistency in Cost Accounting Practices.

Cost Accounting Standards—Educational Institution.
Administration of Cost Accounting Standards.
[Reserved]

Payments.

Payments under Fixed-Price Research and
Development Contracts.

Payments under Personal Services Contracts.
Payments under Transportation Contracts and
Transportation-Related Services Contracts.
Payments under Fixed-Price Construction Contracts.
Payment under Communication Service Contracts
with Common Carriers.

Payments under Time-and-Materials and Labor-Hour
Contracts.

Discounts for Prompt Payment.

Limitation on Withholding of Payments.

Payments under Fixed-Price Architect-Engineer
Contracts.

Extras.
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52.204-1 Approval of Contract.
As prescribed in 4.103, insert the following clause:

APPROVAL OF CONTRACT (DEC 1989)

This contract is subject to the written approval of
[identify title of designated agency official here] and shall
not be binding until so approved.

(End of clause)

52.204-2 Security Requirements.
As prescribed in 4.404(a), insert the following clause:

SECURITY REQUIREMENTS (AUG 1996)

(a) This clause applies to the extent that this contract
involves access to information classified “Confidential,”
“Secret,” or “Top Secret.”

(b) The Contractor shall comply with—

(1) The Security Agreement (DD Form 441), includ-
ing the National Industrial Security Program Operating
Manual (DOD 5220.22-M); and

(2) Any revisions to that manual, notice of which has
been furnished to the Contractor.

(c) If, subsequent to the date of this contract, the security
classification or security requirements under this contract
are changed by the Government and if the changes cause an
increase or decrease in security costs or otherwise affect any
other term or condition of this contract, the contract shall be
subject to an equitable adjustment as if the changes were
directed under the Changes clause of this contract.

(d) The Contractor agrees to insert terms that conform
substantially to the language of this clause, including this
paragraph (d) but excluding any reference to the Changes
clause of thiscontract, in all subcontracts under this contract
that involve access to classified information.

(End of clause)

Alternate | (Apr 1984). If acost contract for research and
development with an educational ingtitution is contem-
plated, add the following paragraphs (€), (f), and (g) to the
basic clause:

(e) If achange in security requirements, as provided in
paragraphs (b) and (c), results (1) in achange in the security
classification of this contract or any of its elements from an
unclassified status or alower classification to a higher clas-
sification, or (2) in more restrictive area controls than
previously required, the Contractor shall exert every rea
sonable effort compatible with the Contractor’s established
policies to continue the performance of work under the con-
tract in compliance with the change in security
classification or requirements. If, despite reasonabl e efforts,
the Contractor determines that the continuation of work

under this contract is not practicable because of the change
in security classification or requirements, the Contractor
shdll notify the Contracting Officer in writing. Until resolu-
tion of the problem is made by the Contracting Officer, the
Contractor shall continue safeguarding al classified mater-
ial as required by this contract.

(f) After receiving the written notification, the
Contracting Officer shall explore the circumstances sur-
rounding the proposed change in security classification or
requirements, and shall endeavor to work out a mutually
satisfactory method whereby the Contractor can continue
performance of the work under this contract.

(g) If, 15 days after receipt by the Contracting Officer
of the notification of the Contractor’s stated inability to pro-
ceed, (1) the application to this contract of the change in
security classification or requirements has not been with-
drawn, or (2) amutually satisfactory method for continuing
performance of work under this contract has not been
agreed upon, the Contractor may request the Contracting
Officer to terminate the contract in whole or in part. The
Contracting Officer shall terminate the contract in whole or
in part, as may be appropriate, and the termination shall be
deemed atermination under the terms of the Termination for
the Convenience of the Government clause.

Alternate 1l (APR 1984). If employee identification is
required for security or other reasons in a construction con-
tract or architect-engineer contract, add the following
paragraph (€) to the basic clause;

(e) The Contractor shall be responsible for furnishing

to each employee and for requiring each employee engaged

on the work to display such identification as may be

approved and directed by the Contracting Officer. All pre-

scribed identification shall immediately be delivered to the

Contracting Officer, for cancellation upon the release of any

employee. When required by the Contracting Officer, the

Contractor shall obtain and submit fingerprints of al per-

sons employed or to be employed on the project.

52.204-3 Taxpayer |dentification.
As prescribed in 4.904, insert the following provision:

TAXPAYER IDENTIFICATION (JUNE 1997)

(a) Definitions.

“Common parent,” as used in this solicitation provision,
means that corporate entity that owns or controls an affili-
ated group of corporations that files its Federal income tax
returns on a consolidated basis, and of which the offeror is
amember.

“Corporate status,” as used in this solicitation provision,
means a designation as to whether the offeror is a corporate
entity, an unincorporated entity (e.g., sole proprietorship or
partnership), or a corporation providing medical and health
care services.

(FAC 97-04) 52-19
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“Taxpayer |dentification Number (TIN),” as used in this
solicitation provision, means the number required by the
IRS to be used by the offeror in reporting income tax and
other returns.

(b) All offerors are required to submit the information
required in paragraphs (c) through (€) of this solicitation
provision in order to comply with reporting reguirements of
26 U.S.C. 6041, 6041A, and 6050M and implementing reg-
ulations issued by the Internal Revenue Service (IRS). If
the resulting contract is subject to the reporting require-
ments described in FAR 4.903, the failure or refusal by the
offeror to furnish the information may result in a 31 percent
reduction of payments otherwise due under the contract.

(c) Taxpayer Identification Number (TIN).

CITIN:

[J TIN has been applied for.

[JTIN is not required because:

[] Offeror is a nonresident alien, foreign corporation,
or foreign partnership that does not have income effectively
connected with the conduct of atrade or businessinthe U.S.
and does not have an office or place of business or a fiscal
paying agent in the U.S,;

L] Offeror is an agency or instrumentality of aforeign
government;

[J Offeror is an agency or instrumentality of a
Federal, state, or local government;

[J Other. State basis.

(d) Corporate Satus.

[J Corporation providing medical and health care ser-
vices, or engaged in the billing and collecting of payments
for such services;

[J Other corporate entity;

[J Not a corporate entity:

[J Sole proprietorship

[] Partnership

[J Hospital or extended care facility described in 26
CFR 501(c)(3) that is exempt from taxation under 26 CFR
501(a).

(e) Common Parent.

[J Offeror is not owned or controlled by a common par-
ent as defined in paragraph (a) of this provision.

[[J Name and TIN of common parent:

Name

TIN

(End of provision)

52.204-4 Printing/Copying Double-Sided on Recycled
Paper.
As prescribed in 4.304, insert the following clause:

52-20

PRINTING/COPYING DOUBLE-SIDED ON RECYCLED PaPER
(JUNE 1996)

(@) In accordance with Executive Order 12873, dated
October 20, 1993, as amended by Executive Order 12995,
dated March 25, 1996, the Offeror/Contractor is encouraged
to submit paper documents, such as offers, letters, or
reports, that are printed/copied double-sided on recycled
paper that has at least 20 percent postconsumer material.

(b) The 20 percent standard applies to high-speed copier
paper, offset paper, forms bond, computer printout paper,
carbonless paper, file folders, white woven envelopes, and
other uncoated printed and writing paper, such as writing
and office paper, book paper, cotton fiber paper, and cover
stock. An aternative to meeting the 20 percent postcon-
sumer material standard is 50 percent recovered material
content of certain industrial by-products.

(End of clause)

52.204-5 Women-Owned Business.
As prescribed in 4.603(b), insert the following provision:

WOoMEN-OWNED BusINESs (OcT 1995)

(a) Representation. The offeror represents that it [J is,
[J is not awomen-owned business concern.

(b) Definition. "Women-owned business concern,” as
used in this provision, means a concern which is at least 51
percent owned by one or more women; or in the case of any
publicly owned business, at least 51 percent of the stock of
which is owned by one or more women; and whose man-
agement and daily business operations are controlled by one
or more women.

(End of provision)

52.204-6 Data Universal Numbering System (DUNS)
Number.
Asprescribed in 4.603(a), insert the following provision:

DATA UNIVERSAL NUMBERING SysTEM (DUNS) NUMBER
(APr 1998)

(8 Theofferor shall enter, in the block with itsname and
address on the cover page of its offer, the annotation
“DUNS’ followed by the DUNS number that identifies the
offeror’'s name and address exactly as stated in the offer.
The DUNS number is anine-digit number assigned by Dun
and Bradstreet Information Services.

(b) If the offeror does not have a DUNS number, it
should contact Dun and Bradstreet directly to obtain one. A
DUNS number will be provided immediately by telephone
at no charge to the offeror. For information on obtaining a |
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DUNS number, the offeror, if located within the United
States, should call Dun and Bradstreet at 1-800-333-0505.
The offeror should be prepared to provide the following
information:

(1) Company name.

(2) Company address.

(3) Company telephone number.

(4) Line of business.

(5) Chief executive officer/key manager.

(6) Date the company was started.

(7) Number of people employed by the company.

(8) Company affiliation.

(c) Offerors located outside the United States may obtain
thelocation and phone number of thelocal Dun and Bradstreet
Information Services office from the Internet home page at
http://www.dnb.comv/. If an offeror is unable to locate alocal
service center, it may send an e-mail to Dun and Bradstreet at
globdinfo@mail.dnb.com.

(End of provision)

52.205—52.206 [Reserved]

52.207-1 Notice of Cost Comparison (Sealed-Bid).
As prescribed in 7.305(a), insert the following provision:

NoTice oF CosT COMPARISON (SEALED-BID) (FEB 1993)

(a) This solicitation is part of a Government cost com-
parison to determine whether accomplishing the specified
work under contract or by Government performance is
more economical. If Government performance is deter-
mined to be more economical, this solicitation will be
canceled and no contract will be awarded.

(b) The Government’s cost estimate for performance by
the Government will be based on the work statement in this
solicitation and will be submitted by designated agency per-
sonnel to the Contracting Officer in a sealed envelope not
later than the time set for bid opening. At the public bid
opening, the Contracting Officer will open the bids and the
envelope containing the cost estimate for Government per-
formance and announce the result. This announcement will
be based on an initial comparison of the cost of Government
performance with the cost of contract performance, as indi-
cated on the cost comparison form.

(c) The abstract of bids, completed cost comparison
form, and detailed data supporting the cost estimate for
Government performance will be made available to inter-
ested partiesfor review for a period of
[insert a number from 15 to 30, depending on the complex-
ity of the matter (see 7.306(a)(1)(iv))] working days,
beginning with the date the documents are available to
interested parties. The Government will not make a final

determination either for contract or Government perfor-
mance during this period. During this period, directly
affected parties may file with the Contracting Officer writ-
ten requests, based on specific objections, for administrative
review of the cost comparison result under the agency
appeals procedures. The appeals procedure shall be used
only to resolve questions concerning the calculation of the
cost comparison and will not apply to decisions regarding
selection of one bidder in preference to another. Agency
determinations under the appeals procedure shall be final.

(d) After evaluation of bids and resolution of any
requests under the appeals procedure, the Contracting
Officer will either award a contract or cancel this solicita
tion. The completed cost comparison analysis will be made
available to interested parties.

(e) A cost estimate for Government performance is
considered a bid for purposes of this solicitation’s Late
Modifications of Bids or Withdrawal of Bids provision,
and a late modification that displaces an otherwise low
cost estimate for Government performance shall not be
considered.

(End of provision)

52.207-2 Notice of Cost Comparison (Negotiated).
Asprescribed in 7.305(b), insert the following provision:

NoTice oF Cost ComPARISON (NEGOTIATED) (FEB 1993)

(a) This solicitation is part of a Government cost com-
parison to determine whether accomplishing the specified
work under contract or by Government performanceis more
economical. If Government performance is determined to
be more economical, this solicitation will be canceled and
no contract will be awarded.

(b) The Government’s cost estimate for performance by
the Government will be based on the work statement in this
solicitation and will be submitted by designated agency per-
sonnel to the Contracting Officer in a sealed envelope not
later than the time set for receipt of initial proposals.

(c) After completion of proposal evaluation, negotiation,
and selection of the most advantageous proposal, the
Contracting Officer, in the presence of the preparer of the
cost estimate for Government performance, will open the
sealed cost estimate envelope. These officials will make a
cost comparison before public announcement. Depending
on whether the cost comparison result favors performance
under contract or Government performance, the procedure
in either subparagraph (1) or (2) following applies:

(2) If the result of the cost comparison favors perfor-
mance under contract and administrative approval is
obtained, the Contracting Officer will award a contract and
publicly reveal the completed cost comparison form show-
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ing the cost estimate for Government performance, its
detailed supporting data, and the Contractor's name.
However, this award is conditioned on the offer remaining
the more economical aternative after (i) completion of a
public review period of [insert a numeral from15
to 30, depending upon the complexity of the matter (see
7.306(b)(3))] working days beginning with the date this
information is available to interested parties and (ii) resolu-
tion of any requests for review under the agency appeals
procedure (see paragraph (d) of this section). The
Government assumes no liability for costs incurred during
the periods specified in (i) and (ii). The Contracting Officer
will then either notify the Contractor in writing that it may
proceed with performance of the contract or will cancel the
contract at no cost to the Government.

(2) If the result of the cost comparison favors
Government performance, the Contracting Officer will pub-
licly disclose this result, the completed cost comparison
form and its detailed supporting data, and the price of the
offer most advantageous to the Government. After (i) com-
pletion of a public review period of [insert a
numeral from 15 to 30, depending upon the complexity of
the matter (see 7.306(b)(3))] working days beginning with
the date this information is available to interested parties
and (ii) resolution of any requests for review under the
agency appeals procedure (see paragraph (d) of this sec-
tion), the Contracting Officer will either cancel this
solicitation or award a contract, as appropriate.

(d) During the public review period, directly affected
parties may file with the Contracting Officer written
requests, based on specific objections, for administrative
review of the cost comparison result under the agency
appeals procedure. The appeals procedure shall be used
only to resolve questions concerning the calculation of the
cost comparison and will not apply to questions concerning
award to one offeror in preference to another. Agency deter-
minations under the appeal's procedure shall be final.

(e) A cost estimate for Government performance is con-
sidered a proposal for purposes of this solicitation’s Late
Submissions, Modifications, and Withdrawal of Proposals
or Quotations provision, and a late modification that dis-
places an otherwise low cost estimate for Government
performance shall not be considered.

(End of provision)

52.207-3 Right of First Refusal of Employment.
As prescribed in 7.305(c), insert the following clause:

52-22 (FAC 97-04)

RIGHT oF FIrRsT REFUsaL oF EMPLOYMENT (Nov 1991)

(8 The Contractor shall give Government employees who
have been or will be adversely affected or separated as aresult
of award of this contract the right of first refusal for employ-
ment openings under the contract in positions for which they
are qudified, if that employment is consistent with post-
Government employment conflict of interest standards.

(b) Within 10 days after contract award, the Contracting
Officer will provide to the Contractor a list of all
Government employees who have been or will be adversely
affected or separated as a result of award of this contract.

(c) The Contractor shall report to the Contracting Officer
the names of individuals identified on the list who are hired
within 90 days after contract performance begins. This
report shall be forwarded within 120 days after contract per-
formance begins.

(End of clause)

52.207-4 Economic Purchase Quantity—Supplies.
As prescribed in 7.203, insert the following provision:

Economic PURCHASE QUANTITY—SUPPLIES (AuG 1987)

(a) Offerorsareinvited to state an opinion on whether the
guantity(ies) of supplies on which bids, proposals or quotes
are requested in this solicitation is (are) economically
advantageous to the Government.

(b) Each offeror who believes that acquisitions in differ-
ent quantities would be more advantageous is invited to
recommend an economic purchase quantity. If different
guantities are recommended, atotal and a unit price must be
quoted for applicableitems. An economic purchase quantity
is that quantity at which a significant price break occurs. If
there are significant price breaks at different quantity points,
this information is desired as well.

OFFEROR RECOMMENDATIONS
Price
Quotation Total

Item Quantity
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Percent decrease [Contracting Officer insert
percentage]
Thisincrease or decrease shall apply to ¥

(End of clause)

* Contracting Officer shall insert in the blank the designa-
tion(s) to which the percentages apply, such as—
(1) The total contract quantity;
(2) Item 1 only;
(3) Each quantity specified in the delivery schedule;
(4) The total item quantity for each destination;or
(5) The total quantity of each item without regard to desti-
nation.

52.211-17 Delivery of Excess Quantities.
As prescribed in 11.703(b), insert the following clause:

DELIVERY OF EXCESS QUANTITIES (SEP 1989)

The Contractor is responsible for the delivery of each
item quantity within allowable variations, if any. If the
Contractor delivers and the Government receives quantities
of any item in excess of the quantity called for (after con-
sidering any allowable variation in quantity), such excess
quantities will be treated as being delivered for the conve-
nience of the Contractor. The Government may retain such
excess quantities up to $250 in value without compensating
the Contractor therefor, and the Contractor waives all right,
title, or interests therein. Quantities in excess of $250 will,
at the option of the Government, either be returned at the
Contractor’s expense or retained and paid for by the
Government at the contract unit price.

(End of clause)

52.211-18 Variation in Estimated Quantity.

As prescribed in 11.703(c), insert the following clause in
solicitations and contracts when a fixed-price construction
contract is contemplated that authorizes a variation in the
estimated quantity of unit-priced items:

VARIATION IN ESTIMATED QUANTITY (APR 1984)

If the quantity of a unit-priced item in this contract is an
estimated quantity and the actual quantity of the unit-priced
item varies more than 15 percent above or below the esti-
mated quantity, an equitable adjustment in the contract price
shall be made upon demand of either party. The equitable
adjustment shall be based upon any increase or decrease in
costs due solely to the variation above 115 percent or below
85 percent of the estimated quantity. If the quantity varia-
tion is such asto cause an increase in the time necessary for
completion, the Contractor may request, in writing, an
extension of time, to be received by the Contracting Officer
within 10 days from the beginning of the delay, or within

such further period as may be granted by the Contracting
Officer before the date of final settlement of the contract.
Upon the receipt of a written request for an extension, the
Contracting Officer shall ascertain the facts and make an
adjustment for extending the completion date as, in the
judgement of the Contracting Officer, isjustified.

(End of clause)

52.212-1 Instructionsto Offerors—Commercial Items.
As prescribed in 12.301(b)(1), insert the following
provision:

INSTRUCTIONS TO OFFERORS—COMMERCIAL ITEMS
(APrR 1998)

(@) Sandard industrial classification (SC) code and
small business size standard. The SIC code and small busi-
ness size standard for this acquisition appear in Block 10 of
the solicitation cover sheet (SF 1449). However, the small
business size standard for a concern which submits an offer
in its own name, but which proposes to furnish an item
which it did not itself manufacture, is 500 employees.

(b) Submission of offers. Submit signed and dated offers
to the office specified in this solicitation at or before the
exact time specified in this solicitation. Offers may be sub-
mitted on the SF 1449, |etterhead stationery, or as otherwise
specified in the solicitation. As a minimum, offers must
show—

(1) The solicitation number;

(2) Thetime specified in the solicitation for receipt of
offers;

(3) The name, address, and telephone number of the
offeror;

(4) A technical description of the items being offered
in sufficient detail to evaluate compliance with the require-
ments in the solicitation. This may include product
literature, or other documents, if necessary;

(5) Terms of any express warranty;

(6) Price and any discount terms;

(7) "Remit to" address, if different than mailing
address;

(8) A completed copy of the representations and certi-
fications at FAR 52.212-3;

(9) Acknowledgment of Solicitation Amendments;

(10) Past performance information, when included as
an evaluation factor, to include recent and relevant contracts
for the same or similar items and other references (includ-
ing contract numbers, points of contact with telephone
numbers and other relevant information); and

(11) If the offer is not submitted on the SF 1449,
include a statement specifying the extent of agreement with
all terms, conditions, and provisions included in the solici-
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tation. Offersthat fail to furnish required representations or
information, or reject the terms and conditions of the solic-
itation may be excluded from consideration.

(c) Period for acceptance of offers. The offeror agreesto
hold the pricesin its offer firm for 30 calendar daysfrom the
date specified for receipt of offers, unless another time
period is specified in an addendum to the solicitation.

(d) Product samples. When required by the solicitation,
product samples shall be submitted at or prior to the time
specified for receipt of offers. Unless otherwise specifiedin
this solicitation, these samples shall be submitted at no
expense to the Government, and returned at the sender's
request and expense, unless they are destroyed during
preaward testing.

(e) Multiple offers. Offerors are encouraged to submit
multiple offers presenting alternative terms and conditions
or commercial items for satisfying the requirements of this
solicitation. Each offer submitted will be evaluated sepa-
rately.

(f) Late offers. Offersor modifications of offersreceived
at the address specified for the receipt of offers after the
exact time specified for receipt of offers will not be consid-
ered.

(g) Contract award (not applicable to Invitation for
Bids). The Government intends to eval uate offers and award
a contract without discussions with offerors. Therefore, the
offeror'sinitial offer should contain the offeror's best terms
from a price and technica standpoint. However, the
Government reserves the right to conduct discussions if
later determined by the Contracting Officer to be necessary.
The Government may reject any or all offersif such action
is in the public interest; accept other than the lowest offer;
and waive informalities and minor irregularities in offers
received.

(h) Multiple awards. The Government may accept any
item or group of items of an offer, unless the offeror quali-
fies the offer by specific limitations. Unless otherwise
provided in the Schedule, offers may not be submitted for
guantities less than those specified. The Government
reserves the right to make an award on any item for a quan-
tity less than the quantity offered, at the unit prices offered,
unless the offeror specifies otherwise in the offer.

(i) Availability of requirements documents cited in the
solicitation. (1) The Index of Federal Specifications,
Standards and Commercia Item Descriptions and the docu-
ments listed in it may be obtained from the:

Genera Services Administration
Federal Supply Service Bureau
Specifications Section, Suite 8100
470 L'Enfant Plaza, SW
Washington, DC 20407

((202) 619-8925).
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(2) The DOD Index of Specifications and Standards
(DODISS) and documents listed in it may be obtained from
the:

Standardization Documents Desk
Building 4D, 700 Robbins Avenue
Philadelphia, PA 19111-5094

(Telephone (215) 697-2569).

(i) Automatic distribution may be obtained on a
subscription basis.

(i1) Individual documents may be ordered from the
Telespecs ordering system by touch-tone telephone. A cus-
tomer number is required to use this service and can be
obtained from the Standardization Documents Order Desk
or the Special Assistance Desk (telephone (610) 607-2667
12179).

(3) Nongovernment (voluntary) standards must be
obtained from the organization responsible for their prepa
ration, publication or maintenance.

(j) Data Universal Numbering System (DUNS) Number.
(Applies to offers exceeding $25,000.) The offeror shall
enter, in the block with its name and address on the cover
page of its offer, the annotation “DUNS’ followed by the
DUNS number that identifies the offeror’'s name and
address. If the offeror does not have a DUNS number, it
should contact Dun and Bradstreet to obtain one at no
charge. An offeror within the United States may call 1-800-
333-0505. The offeror may obtain more information
regarding the DUNS number, including locations of local
Dun and Bradstreet Information Services offices for offer-
ors located outside the United States, from the Internet
home page at http://www.dnb.com/. If an offeror is unable
to locate alocal service center, it may send an e-mail to Dun
and Bradstreet at globalinfo@mail.dnb.com.

(End of provision)

52.212-2 Evaluation—Commercial Items
As prescribed in 12.301(c), the Contracting Officer may
insert a provision substantially as follows:

EvAaLuATION—COMMERCIAL ITEMS (OcT 1997)

(a) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The fol-
lowing factors shall be used to evaluate offers:

[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of theitem offered to
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meet the Government requirement; (ii) price; (iii) past per-
formance (see FAR 15.304) and include themin the relative
order of importance of the evaluation factors, such as in
descending order of importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.](b)
Options. The Government will evaluate offers for award
purposes by adding the total price for all optionsto the total
price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices
are significantly unbalanced. Evaluation of options shall
not obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror
within the time for acceptance specified in the offer, shall
result in a binding contract without further action by either
party. Before the offer's specified expiration time, the
Government may accept an offer (or part of an offer),
whether or not there are negotiations after its receipt, unless
awritten notice of withdrawal is received before award.

(End of provision)

52.212-3 Offeror Representationsand Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
ComMERCIAL ITEMS (JaN 1997)

(a) Definitions. As used in this provision:

“Emerging small business” means a small business con-
cern whose size is no greater than 50 percent of the
numerical size standard for the standard industrial classifi-
cation code designated.

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
Government contracts, and qualified as a small business
under the criteriain 13 CFR Part 121 and size standards in
this solicitation.

“Small disadvantaged business concern” means a small
business concern that—

(1) Isat least 51 percent unconditionally owned by one
or more individuals who are both socially and economically
disadvantaged, or a publicly owned business, having at least
51 percent of its stock unconditionally owned by one or more
socialy and economically disadvantaged individuas, and

(2) Has its management and daily business controlled
by one or more suchindividuas. Thisterm also meansasmall
business concern that is at least 51 percent unconditionaly

owned by an economicaly disadvantaged Indian tribe or
Native Hawaiian organization, or a publicly owned business
having at least 51 percent of its stock unconditionally owned
by one or more of these entities, which has its management
and daily business controlled by members of an economically
disadvantaged Indian tribe or Native Hawaiian organization
and which meets the requirements of 13 CFR Part 124.

“Women-owned small business concern” means a small
business concern—

(1) Whichisat least 51 percent owned by one or more
women or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women;,
or in the case of any publicly owned business, at least 51
percent of the stock of which is owned by one or more
women; and whose management and daily business opera-
tions are controlled by one or more women.

(b) Taxpayer identification number (TIN) (26 U.S.C.
6050M). (1) Taxpayer Identification Number (TIN).

LI TIN:

[JTIN has been applied for.

LJTIN is not required because:

[J Offeror is a nonresident alien, foreign corpora-
tion, or foreign partnership that does not have income
effectively connected with the conduct of atrade or business
in the U.S. and does not have an office or place of business
or afiscal paying agent in the U.S;;

[J Offeror is an agency or instrumentality of afor-
eign government;

[] Offeror is an agency or instrumentality of a
Federal, state, or local government;

[] Other. State basis.

(2) Corporate status.

[J Corporation providing medical and health care ser-
vices, or engaged in the billing and collecting of payments
for such services;

[J Other corporate entity;

[J Not a corporate entity:

[J Sole proprietorship

[] Partnership

[J Hospital or extended care facility described in
26 CFR 501(c)(3) that is exempt from taxation under 26
CFR 501(a).

(3) Common parent.

[] Offeror is not owned or controlled by a common
parent:

[J Name and TIN of common parent:

Name

TIN
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(c) Offerors must compl ete the following representations
when the resulting contract is to be performed inside the
United States, itsterritories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of
Columbia. Check al that apply.

(1) Small business concern. The offeror represents as
part of itsoffer that it [] is,[]isnot asmall business concern.

(2) Small disadvantaged business concern.  The
offeror represents that it [] is, [] is not a small disadvan-
taged business concern.

(3) Women-owned small business concern. The
offeror represents that it [J is, [J is not a women-owned
small business concern.

NoTe: Complete paragraphs (c)(4) and (c)(5)
only if this solicitation is expected to exceed the sim-
plified acquisition threshold.

(4) Women-owned business concern. The offeror repre-
sentsthat it [Jis, []is not, awomen-owned business concern.

(5) Tiebid priority for labor surplusarea concerns. If
this is an invitation for bid, small business offerors may
identify the labor surplus areas in which coststo be incurred
on account of manufacturing or production (by offeror or
first-tier subcontractors) amount to more than 50 percent of
the contract price:

(6) Small Business Size for the Small Business
Competitiveness Demonstration Program and for the
Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program. [Complete only
if the offeror has represented itself to be a small business
concern under the size standards for this solicitation.]

(i) (Complete only for solicitationsindicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).) The
offeror represents as part of its offer that it []is, [Jisnot an
emerging small business.

(ii) (Complete only for solicitationsindicated in an
addendum as being for one of the targeted industry cate-
gories (TICs) or four designated industry groups (DIGs).)
Offeror represents as follows:

(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror's average annual gross revenue for
the last 3 fiscal years (check the Average Annua Gross
Number of Revenues column if size standard stated in the
solicitation is expressed in terms of annual receipts).
(Check one of the following):
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AVERAGE ANNUAL GROSS
NUMBER OF EMPLOYEES
REVENUES

50 o0r fewer __ $1 million or less
51100 __ $1,000,001—$2 million
__101—250 __ $2,000,001—%3.5 million
__ 251—500 __ $3,500,001—3%5 million
__ 501—750 ___ $5,000,001—$10 million
__ 751—1,000 __ $10,000,001—$17 million
__ Over 1,000 __ Over $17 million

(d) Certifications and representations required to imple-
ment provisions of Executive Order 11246—(1)
Certification of non-segregated facilities. (Applies only if
the contract amount is expected to exceed $10,000)—By
submission of this offer, the offeror certifies that it does not
and will not maintain or provide for its employees, any
facilities that are segregated on the basis of race, color, reli-
gion, or national origin because of habit, local custom, or
otherwise and that it does not and will not permit its
employees to perform their services at any location where
segregated facilities are maintained. The offeror agrees that
a breach of this certification is a violation of the Equal
Opportunity clause in the contract.

(2) Previous contracts and compliance. The offeror
represents that—

(i) It [ has, [J has not, participated in a previous
contract or subcontract subject either to the Equal
Opportunity clause of this solicitation, the clause originaly
contained in Section 310 of Executive Order 10925, or the
clause contained in Section 201 of Executive Order 11114,
and

(i) 1t [J has, [ has not, filed all required compli-
ance reports.

(3) Affirmative Action Compliance. The offeror rep-
resents that—

(i) It [ has developed and has on file, [J has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR Subparts 60-1 and 60-2), or

(it) It T has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence
Federal Transactions (31 U.S.C. 1352). (Appliesonly if the
contract is expected to exceed $100,000.) By submission of
its offer, the offeror certifiesto the best of its knowledge and
belief that no Federa appropriated funds have been paid or
will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, aMember of
Congress, an officer or employee of Congress or an
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employee of a Member of Congress on his or her behalf in
connection with the award of any resultant contract.

(f) Buy American Act—Trade Agreements—Balance of
Payments Program Certificate. (Appliesonly if FAR clause
52.225-9, Buy American Act—Trade Agreement—Balance
of Payments Program, is included in this solicitation.) (1)
The offeror hereby certifies that each end product, except
those listed in paragraph (f)(2) of this provision, is a
domestic end product (as defined in the clause entitled “ Buy
American Act—Trade Agreements—Balance of Payments
Program”) and that components of unknown origin have
been considered to have been mined, produced, or manu-
factured outside the United States, a designated country, a
North American Free Trade Agreement (NAFTA) country,
or a Caribbean Basin country, as defined in section 25.401
of the Federal Acquisition Regulation.

(2) Excluded End Products:

LiNE ITEM No. CouNTRY OF ORIGIN

(Insert line item numbers)
(4) Offerswill be evaluated in accordance with FAR
Part 25.

(9)(1) Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of Payments
Program. (Applies only if FAR clause 52.225-21, Buy
American Act—North American Free Trade Agreement
Implementation Act—Balance of Payments Program, is
included in this solicitation.) (i) The offeror certifies that
each end product being offered, except those listed in para-
graph (g)(1)(ii) of this provision, is a domestic end product
(as defined in the clause entitled “ Buy American Act—North
American Free Trade Agreement Implementation Act—
Balance of Payments Program,” and that components of
unknown origin have been considered to have been mined,
produced, or manufactured outside the United States.

(i) Excluded End Products:

LiNE ITEM No. COUNTRY OF ORIGIN

(3) Offerswill be evaluated by giving certain prefer-
ences to domestic end products, designated country end
products, NAFTA country end products, and Caribbean
Basin country end products over other end products. In
order to obtain these preferences in the evaluation of each
excluded end product listed in paragraph (f)(2) of this pro-
vision, offerors must identify and certify below those
excluded end products that are designated or NAFTA coun-
try end products, or Caribbean Basin country end products.
Productsthat are not identified and certified below will not
be deemed designated country end products, NAFTA coun-
try end products, or Caribbean Basin country end products.
Offerors must certify by inserting the applicable line item
numbers in the following:

(i) The offeror certifies that the following supplies
qualify as “designated or NAFTA country end products’ as
those terms are defined in the clause entitled “Buy American
Act—Trade Agreements—Balance of Payments Program”:

(Insert line item numbers)

(i) The offeror certifies that the following sup-
plies qualify as “Caribbean Basin country end products’ as
that term is defined in the clause entitled “Buy American
Act—Trade Agreements—Balance of Payments Program”:

(List as necessary)

(iii) Offers will be evaluated by giving certain
preferences to domestic end products or NAFTA country
end products over other end products. In order to obtain
these preferences in the evaluation of each excluded end
product listed in paragraph (g)(1)(ii) of this provision,
offerors must identify and certify below those excluded end
products that are NAFTA country end products. Products
that are not identified and certified below will not be
deemed NAFTA country end products. The offeror certi-
fiesthat the following supplies qualify as“NAFTA country
end products’ as that term is defined in the clause entitled
“Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of Payments
Program”:

(Insert line item numbers)
(iv) Offers will be evaluated in accordance with
Part 25 of the Federal Acquisition Regulation. In addition,
if this solicitation is for supplies for use outside the United
States, an evaluation factor of 50 percent will be applied to
offers of end products that are not domestic or NAFTA
country end products.
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(2) Alternate I. If Alternate | to the clause at
52.225-21 isincluded in this solicitation, substitute the fol-
lowing paragraph (g)(1)(iii) for paragraph (g)(1)(iii) of this
provision:

(9)(1)(iii) Offers will be evaluated by giving certain
preferences to domestic end products or Canadian end prod-
ucts over other end products. In order to obtain these
preferences in the evaluation of each excluded end product
listed in paragraph (b) of this provision, offerors must iden-
tify and certify below those excluded end products that are
Canadian end products. Productsthat are not identified and
certified below will not be deemed Canadian end products.

The offeror certifies that the following supplies qualify
as “Canadian end products’ as that term is defined in the
clause entitled “Buy American Act—North American Free
Trade Agreement Implementation Act—Balance of
Payments Program’”:

[Insert line item numbers)

(h) Certification Regarding Debarment, Suspension or
Indligibility for Award (Executive Order 12549). The
offeror certifies, to the best of its knowledge and belief,
that—

(1) Theofferor and/or any of itsprincipals] are, [ are
not presently debarred, suspended, proposed for debarment, or
declared indligible for the award of contracts by any Federa
agency, and

(2) [J Have, [] have not, within a three-year period
preceding this offer, been convicted of or had a civil judg-
ment rendered against them for; commission of fraud or a
criminal offense in connection with obtaining, attempting to
obtain, or performing a Federal, state or local government
contract or subcontract; violation of Federal or state antitrust
statutes relating to the submission of offers; or commission of
embezzlement, theft, forgery, bribery, falsification or destruc-
tion of records, making fase statements, tax evasion, or
receiving stolen property; and [] are, [] are not presently
indicted for, or otherwise criminally or civilly charged by a
Government entity with, commission of any of these
offenses.

(End of provision)

52.212-4 Contract
Commercial Items.
Asprescribed in 12.301(b)(3), insert thefollowing clause:

Terms and Conditions—

CoNTRACT TERMS AND CONDITIONS—COMMERCIAL I TEMS
(APR 1998)

(a) Inspection/Acceptance. The Contractor shall only
tender for acceptance those items that conform to the
requirements of this contract. The Government reservesthe
right to inspect or test any supplies or services that have
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been tendered for acceptance. The Government may
require repair or replacement of nonconforming supplies or
reperformance of nonconforming services at no increase in
contract price. The Government must exercise its post-
acceptance rights—

(1) Within areasonabletime after the defect wasdis-
covered or should have been discovered; and

(2) Before any substantial change occurs in the con-
dition of the item, unless the change is due to the defect in
the item.

(b) Assignment. The Contractor or its assignee’s rights
to be paid amounts due as a result of performance of this
contract, may be assigned to a bank, trust company, or other
financing institution, including any Federal lending agency
in accordance with the Assignment of Claims Act
(31 U.S.C. 3727).

(c) Changes. Changes in the terms and conditions of
this contract may be made only by written agreement of the
parties.

(d) Disputes. This contract is subject to the Contract
Disputes Act of 1978, as amended (41 U.S.C. 601-613).
Failure of the parties to this contract to reach agreement on
any request for equitable adjustment, claim, appeal or action
arising under or relating to this contract shall be a dispute to
be resolved in accordance with the clause at FAR 52.233-1,
Disputes, which is incorporated herein by reference. The
Contractor shall proceed diligently with performance of this
contract, pending fina resolution of any dispute arising
under the contract.

(e) Definitions. The clause at FAR 52.202-1,
Definitions, is incorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or
contractual capacity, fires, floods, epidemics, quarantine
restrictions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the
Contracting Officer in writing as soon as it is reasonably
possible after the commencement of any excusable delay,
setting forth the full particulars in connection therewith,
shall remedy such occurrence with all reasonable dispatch,
and shall promptly give written notice to the Contracting
Officer of the cessation of such occurrence.

(g) Invoice. The Contractor shall submit an origina
invoice and three copies (or eectronic invoice, if autho-
rized,) to the address designated in the contract to receive
invoices. An invoice must include—

(1) Name and address of the Contractor;

(2) Invoice date;

(3) Contract number, contract line item number and,
if applicable, the order number;
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(4) Description, quantity, unit of measure, unit price
and extended price of the items delivered;

(5) Shipping number and date of shipment including
the bill of lading number and weight of shipment if shipped
on Government bill of lading;

(6) Terms of any prompt payment discount offered;

(7) Name and address of official to whom payment is
to be sent; and

(8) Name, title, and phone number of person to be

notified in event of defective invoice.
Invoices will be handled in accordance with the Prompt
Payment Act (31 U.S.C. 3903) and Office of Management
and Budget (OMB) Circular A-125, Prompt Payment.
Contractors are encouraged to assign an identification num-
ber to each invoice.

(h) Patent indemnity. The Contractor shall indemnify
the Government and its officers, employees and agents
against liability, including costs, for actual or alleged direct
or contributory infringement of, or inducement to infringe,
any United States or foreign patent, trademark or copyright,
arising out of the performance of this contract, provided the
Contractor is reasonably notified of such claims and
proceedings.

(i) Payment. Payment shall be made for items accepted
by the Government that have been delivered to the delivery
destinations set forth in this contract. The Government will
make payment in accordance with the Prompt Payment Act
(31 U.S.C. 3903) and Office of Management and Budget
(OMB) Circular A-125, Prompt Payment. Unless other-
wise provided by an addendum to this contract, the
Government shall make payment in accordance with the
clause at FAR 52.232-33, Mandatory Information for
Electronic Funds Transfer Payment, which is incorporated
herein by reference.  In connection with any discount
offered for early payment, time shall be computed from the
date of the invoice. For the purpose of computing the dis-
count earned, payment shall be considered to have been
made on the date which appears on the payment check or
the specified payment date if an electronic funds transfer
payment is made.

()) Riskofloss. Unlessthe contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until,
and shall pass to the Government upon:

(1) Delivery of the suppliesto acarrier, if transporta-
tionisf.o.b. origin; or

(2) Ddlivery of the supplies to the Government at the
destination specified in the contract, if transportation is
f.o.b. destination.

(k) Taxes. The contract price includes all applicable
Federal, State, and local taxes and duties.

() Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or

any part hereof, for its sole convenience. In the event of
such termination, the Contractor shall immediately stop all
work hereunder and shall immediately cause any and all of
its suppliers and subcontractors to cease work. Subject to
the terms of this contract, the Contractor shall be paid a per-
centage of the contract price reflecting the percentage of the
work performed prior to the notice of termination, plus rea-
sonable charges the Contractor can demonstrate to the
satisfaction of the Government using its standard record
keeping system, have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principlesfor this pur-
pose. This paragraph does not give the Government any
right to audit the Contractor’s records. The Contractor shall
not be paid for any work performed or costs incurred which
reasonably could have been avoided.

(m) Termination for cause. The Government may ter-
minate this contract, or any part hereof, for cause in the
event of any default by the Contractor, or if the Contractor
fails to comply with any contract terms and conditions, or
fails to provide the Government, upon request, with ade-
guate assurances of future performance. In the event of
termination for cause, the Government shall not be liable to
the Contractor for any amount for supplies or services not
accepted, and the Contractor shall be liable to the
Government for any and all rights and remedies provided by
law. If it isdetermined that the Government improperly ter-
minated this contract for default, such termination shall be
deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract,
title to items furnished under this contract shall pass to the
Government upon acceptance, regardless of when or where
the Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that
the items delivered hereunder are merchantable and fit for
use for the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided
by an express or implied warranty, the Contractor will not
be liable to the Government for conseguential damages
resulting from any defect or deficiencies in accepted items.

(q) Other compliances. The Contractor shall comply
with all applicable Federal, State and local laws, executive
orders, rules and regulations applicable to its performance
under this contract.

(r) Compliance with laws unique to Government con-
tracts. The Contractor agrees to comply with 31 U.S.C.
1352 relating to limitations on the use of appropriated funds
to influence certain Federa contracts; 18 U.S.C. 431 relating
to officials not to benefit; 40 U.S.C. 327, et seq., Contract
Work Hours and Safety Standards Act; 41 U.S.C. 51-58,
Anti-Kickback Act of 1986; 41 U.S.C. 265 and 10 U.S.C.
24009 relating to whistleblower protections; 49 U.S.C. 40118,
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Fly American; and 41 U.S.C. 423 relating to procurement
integrity.

(s) Order of precedence. Any inconsistencies in this
solicitation or contract shall be resolved by giving prece-
dence in the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) Theclause at 52.212-5.

(4) Addendato this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisionsif thisis a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following
clause:

CoNTRACT TERMSAND CONDITIONS REQUIRED TO IMPLEMENT
STATUTES OR ExecuTiVE ORDERS—COMMERCIAL ITEMS
(APR 1998)

(8) The Contractor agrees to comply with the following
FAR clauses, which are incorporated in this contract by ref-
erence, to implement provisions of law or executive orders
applicable to acquisitions of commercial items:

(1) 52.222-3, Convict Labor (E.O. 11755); and
(2) 52.233-3, Protest after Award (31 U.S.C 3553).

(b) The Contractor agrees to comply with the FAR
clausesin this paragraph (b) which the contracting officer has
indicated as being incorporated in this contract by reference
to implement provisions of law or executive orders applice-
ble to acquisitions of commercia items or components:

(Contracting Officer shall check as appropriate.)

_ (1) 52.203-6, Restrictions on Subcontractor Sales
to the Government, with Alternate 1 (41 U.S.C.
253g and 10 U.S.C. 2402).

_ (2 [Reserved]

_ (8) 52.219-8, Utilization of Small Business
Concerns and Small Disadvantaged Business
Concerns (15 U.S.C. 637 (d)(2) and (3)).

(4 52.219-9, Small, Small Disadvantaged and
Women-Owned Small Business Subcontracting
Plan (15 U.S.C. 637 (d)(4)).

___(5) 52.219-14, Limitation on Subcontracting
(15 U.S.C. 637(a)(14)).
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___(B) 52.222-26, Equal Opportunity (E.O. 11246).

(1) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietham Era (38
U.S.C. 4212).

___ (8) 52.222-36, Affirmative Action for Handicapped
Workers (29 U.S.C. 793).

_ (9) 52.222-37, Employment Reports on Disabled
Veterans and Veterans of the Vietnam Era (38 U.S.C.
4212).

___ (10) 52.225-3, Buy American Act—Supplies
(41 U.S.C. 10).

_ (11) 52.225-9, Buy American Act—Trade
Agreements Act—Balance of Payments Program
(41 U.S.C. 10, 19 U.S.C. 2501-2582).

___ (12) [Resarved]

__ (13) 52.225-18, European Union Sanction for End
Products (E.O. 12849).

(14 52.225-19, European Union Sanction for
Services (E.O. 12849).

____(15)(i) 52.225-21, Buy American Act—North
American Free Trade Agreement |mplementation
Act—Balance of Payments Program (41 U.S.C 10,
Pub. L. 103-187).

. (i) Alternate | of 52.225-21.

___ (16) 52.239-1, Privacy or Security Safeguards
(5 U.S.C. 552a).

_ (17) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (46 U.S.C. 1241).

(c) The Contractor agrees to comply with the FAR
clauses in this paragraph (c), applicable to commercia ser-
vices, which the Contracting Officer has indicated as being
incorporated in this contract by reference to implement pro-
visions of law or executive orders applicable to acquisitions
of commercial items or components:

(Contracting Officer check as appropriate.)

_ (1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_ (2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__ (3) 52.222-43, Fair Labor Standards Act and
Service Contract Act—Price Adjustment (Multiple
Year and Option Contracts) (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

(4 52.222-44, Fair Labor Standards Act and
Service Contract Act—Price Adjustment
(29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

___(B) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract
Pursuant to Predecessor Contractor Collective
Bargaining Agreement (CBA) (41 U.S.C. 351, et

seq.).
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(d) Comptroller General Examination of Record. The
Contractor agrees to comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed hid, isin excess of the simplified acquisition thresh-
old, and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or
an authorized representative of the Comptroller General,
shall have access to and right to examine any of the
Contractor’s directly pertinent records involving transac-
tions related to this contract.

(2) The Contractor shall make available at its offices
at al reasonable times the records, materials, and other evi-
dence for examination, audit, or reproduction, until 3 years
after final payment under this contract or for any shorter
period specified in FAR Subpart 4.7, Contractor Records
Retention, of the other clauses of this contract. If this con-
tract is completely or partialy terminated, the records
relating to the work terminated shall be made available for
3 years after any resulting final termination settlement.
Records relating to appeals under the disputes clause or to
litigation or the settlement of claims arising under or relat-
ing to this contract shall be made available until such
appedls, litigation, or claims are finally resolved.

(3) As used in this clause, records include books,
documents, accounting procedures and practices, and other
data, regardless of type and regardless of form. This does
not require the Contractor to create or maintain any record
that the Contractor does not maintain in the ordinary course
of business or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c) or (d) of this clause, the Contractor
is not required to include any FAR clause, other than those
listed below (and as may be required by an addenda to this
paragraph to establish the reasonableness of prices under
Part 15), in a subcontract for commercial items or commer-
cial components—

(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era (38 U.S.C. 4212);

(3) 52.222-36, Affirmative Action for Handicapped
Workers (29 U.S.C. 793); and

(4) 52.247-64, Preference for Privately-Owned U.S.-
Flagged Commercial Vessels (46 U.S.C. 1241) (flow down
not required for subcontracts awarded beginning May 1,
1996).

(End of clause)

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FasT PAYMENT PROCEDURE (FEB 1998)

() General. The Government will pay invoices based
on the Contractor's delivery to a post office or common car-
rier (or, if shipped by other means, to the point of first
receipt by the Government).

(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment
to the specific destination; or

(i) The point of first receipt by the Government,
if shipment is by means other than Postal Service or com-
mon carrier.

(2) Notwithstanding any other provision of the con-
tract, order, or blanket purchase agreement, the Contractor
shall—

(i) Assume al responsibility and risk of loss for
supplies not received at destination, damaged in transit, or
not conforming to purchase requirements; and

(il) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so
by the Contracting Officer within 180 days from the date
title to the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare aninvoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice "FAST
PAY."

(2) If the purchase price excludes the cost of trans-
portation, the Contractor shall enter the prepaid shipping
cost on the invoice as a separate item. The Contractor shall
not include the cost of parcel post insurance. If transporta
tion charges are stated separately on the invoice, the
Contractor shall retain related paid freight bills or other
transportation billings paid separately for aperiod of 3 years
and shall furnish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the
Contractor shall prepare the receiving report on the pre-
scribed form or, alternatively, shall include the following
information on the invoice, in addition to that required in
paragraph (c)(1) of this clause:

(i) A statement in prominent letters "NO
RECEIVING REPORT PREPARED."

(i) Shipment number.

(iii) Mode of shipment.

(iv) Atlineitem level—

(A) National stock number and/or manufac-
turer's part number;
(B) Unit of measure;
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(C) Ship-To Paint;

(D) Mark-For Point, if in the contract; and

(E) FEDSTRIP/MILSTRIP document number,
if in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of areceiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the line item level, in addition
to that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(if) Mark-For Point.

(i) FEDSTRIP/MILSTRIP document number, if
in the contract.

(5) Where a receiving report is not required, the
Contractor shall include a copy of the invoice in each ship-
ment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality des-
ignated by the contract, order, or blanket purchase
agreement.

(e) Fast pay container identification. The Contractor
shall mark all outer shipping containers "FAST PAY."

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis of
the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisisafirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule.
Submit invoices to the Contracting Officer. If you cannot
perform in exact accordance with this order, WITHHOLD
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PErRFORMANCE, and notify the Contracting Officer immedi-
ately, giving your guotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified
Acquisitions (Other Than Commercial I1tems).
Asprescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS (OTHER
THAN CoMMERCIAL ITEMS) (APR 1998) |

(8 The Contractor shall comply with the following
Federal Acquisition Regulation (FAR) clauses that are
incorporated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (Auc 1996) (E.O.
11755).

(if) 52.233-3, Protest After Award (Auc 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.225-11, Restrictions on Certain Foreign
Purchases (OcT 1996).

(i) 52.232-1, Payments (APr 1984).

(iii) 52.232-8, Discounts for Prompt Payment
(May 1997).

(iv) 52.232-11, Extras (Arr 1984).

(V) 52.232-25, Prompt Payment (JuN 1997).

(vi) 52.232-33, Mandatory Information for
Electronic Funds Transfer Payment (Auc 1996).

(vii) 52.233-1, Disputes (OcT 1995).

(viii) 52.244-6, Subcontracts for Commercial
Items and Commercial Components (Oct 1995).

(ix) 52.253-1, Computer Generated Forms (JAN
1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEec 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States).

(if) 52.222-26, Equal Opportunity (APrR 1984)
(E.O. 11246) (Appliesto contracts over $10,000).

(iii) 52.222-35, Affirmative Action for Disabled
Veterans and Veterans of the Vietnam Era (ArPrR 1998) (38
U.S.C. 4212) (Applies to contracts over $10,000).

(iv) 52.222-36, Affirmative Action for
Handicapped Workers (ArPr 1984) (29 U.S.C. 793) (Applies
to contracts over $2,500).
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(v) 52.222-37, Employment Reports on Disabled
Veterans and Veterans of the Vietham Era (Apr 1998) (38
U.S.C. 4212) (Applies to contracts over $10,000).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (May 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500).

(vii) 52.223-5, Pallution Prevention and Right-to-
| Know Information (Apr 1998) (E.O. 12856) (Applies to
services performed on Federal facilities).

(viii) 52.225-3, Buy American Act—Supplies (JaN
1994) (41 U.S.C. 10) (Applies to supplies, and to services
involving the furnishing of supplies, if the contract was—

(A) Under $25,000; or
(B) Set aside for small business concerns,
regardless of dollar value).
(2) Listed below are additional clauses that may
apply:

(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment (JuLy 1995)
(Applies to contracts over $25,000).

(if) 52.211-17, Delivery of Excess Quantities
(Sept 1989) (Appliesto fixed-price supplies).

(i) 52.247-29, F.0.b. Origin (Jun 1988) (Applies
to suppliesif ddlivery isf.o.b. origin).

(iv) 52.247-34, Fo.b. Destination (Nov 1991)
(Appliesto suppliesif delivery isf.o.b. destination).

() FAR 52.252-2, Clauses Incorporated by Reference
(FeB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
given in full text. Upon request, the Contracting Officer
will make their full text available. Also, the full text of a
clause may be accessed electronically at this/these

address(es):

[Insert one or more Internet addresses)

(d) Inspection/Acceptance. The Contractor shall tender
for acceptance only those items that conform to the require-
ments of this contract. The Government reserves the right
to inspect or test any supplies or services that have been ten-
dered for acceptance. The Government may require repair
or replacement of nonconforming supplies or reperfor-
mance of nonconforming services at no increase in contract
price. The Government must exercise its postacceptance
rights—

(1) Within areasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the con-
dition of the item, unless the change is due to the defect in
the item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or
contractual capacity, fires, floods, epidemics, quarantine
restrictions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the
Contracting Officer in writing as soon as it is reasonably
possible after the commencement of any excusable delay,
setting forth the full particulars in connection therewith,
shall remedy such occurrence with all reasonable dispatch,
and shall promptly give written notice to the Contracting
Officer of the cessation of such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of
such termination, the Contractor shall immediately stop all
work hereunder and shall immediately cause any and all of
its suppliers and subcontractors to cease work. Subject to
the terms of this contract, the Contractor shall be paid a per-
centage of the contract price reflecting the percentage of the
work performed prior to the notice of termination, plus rea-
sonable charges that the Contractor can demonstrate to the
satisfaction of the Government, using its standard record
keeping system, have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principlesfor this pur-
pose. This paragraph does not give the Government any
right to audit the Contractor's records. The Contractor shall
not be paid for any work performed or costs incurred that
reasonably could have been avoided.

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event
of any default by the Contractor, or if the Contractor failsto
comply with any contract terms and conditions, or fails to
provide the Government, upon request, with adequate assur-
ances of future performance. In the event of termination for
cause, the Government shall not be liable to the Contractor
for any amount for supplies or services not accepted, and
the Contractor shall be liable to the Government for any and
all rights and remedies provided by law. If it is determined
that the Government improperly terminated this contract for
default, such termination shall be deemed a termination for
convenience.

(h) Warranty. The Contractor warrants and implies that
the items delivered hereunder are merchantable and fit for
use for the particular purpose described in this contract.

(End of clause)

52-44.1



52.214-1

FEDERAL ACQUISITION REGULATION

52.214-1 Solicitation Definitions—Sealed Bidding.
As prescribed in 14.201-6(b)(1), insert the following
provision:

SOLICITATION DEFINITIONS—SEALED BIDDING (JuL 1987)

“Government” means United States Government.

“Offer” means “bid” in sealed bidding.

“Solicitation” means an invitation for bids in sealed
bidding.

(End of provision)

52.214-2 Type of Business Organization—Sealed
Bidding.
As prescribed in 14.201-6(b)(2), insert the following
provision:

TyPE OF BUSINESS ORGANIZATION—SEALED BIDDING
(JuL 1987)

The bidder, by checking the applicable box, represents
that—

(a) It operates as[] acorporation incorporated under the
laws of the State of , [Janindividual, [ a part-
nership, [] a nonprofit organization, or [] ajoint venture; or

(b) If the bidder is a foreign entity, it operates as [ an
individual, [] a partnership, [] a nonprofit organization, [] a
joint venture, or [J a corporation, registered for businessin

(Country)

(End of provision)

52-44.2 (FAC 97-04)

52.214-3 Amendmentsto Invitations for Bids.
As prescribed in 14.201-6(b)(3), insert the following
provision:

AMENDMENTS TO INVITATIONS FOR BiDs (DEc 1989)

(a) If this solicitation is amended, then all terms and
conditions which are not modified remain unchanged.

(b) Bidders shall acknowledge receipt of any amend-
ment to this solicitation (1) by signing and returning the
amendment, (2) by identifying the amendment number and
date in the space provided for this purpose on the form for
submitting a bid, (3) by letter or telegram, or (4) by fac-
simile, if facsimile bids are authorized in the solicitation.
The Government must receive the acknowledgment by the
time and at the place specified for receipt of bids.

(End of provision)

52.214-4 False Statementsin Bids.
As prescribed in 14.201-6(b)(4), insert the following
provision in al invitations for bids:

FALSE STATEMENTS IN BiDs (APR 1984)

Bidders must provide full, accurate, and complete infor-
mation as required by this solicitation and its attachments.
The penalty for making false statements in bids is pre-
scribed in 18 U.S.C. 1001.

(End of provision)
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(b) Examination of costs. If thisisa cost-reimbursement,
incentive, time-and-materials, labor-hour, or price redeter-
minable contract, or any combination of these, the
Contractor shall maintain and the Contracting Officer, or an
authorized representative of the Contracting Officer, shall
have the right to examine and audit al records and other
evidence sufficient to reflect properly all costs claimed to
have been incurred or anticipated to be incurred directly or
indirectly in performance of this contract. This right of
examination shall include inspection at al reasonable times
of the Contractor's plants, or parts of them, engaged in per-
forming the contract.

(c) Cost or pricing data. If the Contractor has been
required to submit cost or pricing data in connection with
any pricing action relating to this contract, the Contracting
Officer, or an authorized representative of the Contracting
Officer, in order to evaluate the accuracy, completeness, and
currency of the cost or pricing data, shall have the right to
examine and audit all of the Contractor's records, including
computations and projections, related to—

(1) The proposal for the contract, subcontract, or
modification;

(2) The discussions conducted on the proposal(s),
including those related to negotiating;

(3) Pricing of the contract, subcontract, or modifica-
tion; or

(4) Performance of the contract, subcontract or modi-
fication.

(d) Comptroller General—(1) The Comptroller General
of the United States, or an authorized representative, shall
have access to and the right to examine any of the
Contractor's directly pertinent records involving transac-
tions related to this contract or a subcontract hereunder.

(2) This paragraph may not be construed to require the
Contractor or subcontractor to create or maintain any record
that the Contractor or subcontractor does not maintain in the
ordinary course of business or pursuant to a provision of
law.

(e) Reports. If the Contractor is required to furnish cost,
funding, or performance reports, the Contracting Officer or
an authorized representative of the Contracting Officer shall
have the right to examine and audit the supporting records
and materials, for the purpose of evaluating—

(1) The effectiveness of the Contractor's policies and
procedures to produce data compatible with the objectives
of these reports; and

(2) The data reported.

(f) Availability. The Contractor shall make available at
its office at al reasonable times the records, materials, and
other evidence described in paragraphs (a), (b), (c), (d), and

(e) of this clause, for examination, audit, or reproduction,
until 3 years after final payment under this contract or for
any shorter period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisition Regulation
(FAR), or for any longer period required by statute or by
other clauses of this contract. In addition—

(1) If this contract is completely or partialy termi-
nated, the records relating to the work terminated shall be
made available for 3 years after any resulting final termina
tion settlement; and

(2) Records relating to appeals under the Disputes
clause or to litigation or the settlement of claims arising
under or relating to this contract shall be made available
until such appeals, litigation, or claims are finally resolved.

(g) The Contractor shall insert a clause containing all the
terms of this clause, including this paragraph (g), in all sub-
contracts under this contract that exceed the simplified
acquisition threshold, and—

(1) That are cost-reimbursement, incentive, time-and-
materials, labor-hour, or price-redeterminable type or any
combination of these;

(2) For which cost or pricing data are required; or

(3) That require the subcontractor to furnish reports as
discussed in paragraph (e) of this clause.

The clause may be altered only as necessary to identify
properly the contracting parties and the Contracting Officer
under the Government prime contract.

(End of clause)

Alternate | (Jan 1997). Asprescribed in 15.209(b)(2), in
facilities contracts, add the following sentence at the end of
paragraph (b) of the basic clause:

The obligations and rights specified in this paragraph
shall extend to the use of, and charges for the use of, the
facilities under this contract.

Alternate Il (Apr 1998). As prescribed in 15.209(b)(3),
add the following paragraph (h) to the basic clause:
(h) The provisions of OMB Circular No. A-133,

“Audits of States, Local Governments, and Nonprofit
Organizations,” apply to this contract.

Alternate Il (Jan 1997). As prescribed in 15.209(b)(4),
delete paragraph (d) of the basic clause and redesignate the
remaining paragraphs accordingly.

52.215-3 Request for Information or Solicitation for
Planning Purposes.
As prescribed in 15.209(c), insert the following provi-
sion:
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REQUEST FOR INFORMATION OR SOLICITATION FOR PLANNING
PurpPoses (OcT 1997)

(8 The Government does not intend to award a contract
on the basis of this solicitation or to otherwise pay for the
information solicited except as an alowable cost under
other contracts as provided in subsection 31.205-18, Bid
and proposal costs, of the Federa Acquisition Regulation.

(b) Although “proposa” and “offeror” are used in this
Request for Information, your response will be treated as
information only. It shall not be used as a proposal.

(c) This solicitation isissued for the purpose of: [state
purpose].

(End of provision)

52.215-4 Type of Business Organization.
As prescribed in 15.209(d), insert the following provi-
sion:

TYPE OF BUSINESS ORGANIZATION (OcT 1997)

The offeror or respondent, by checking the applicable
box, represents that—

(8) It operatesas[1an individual, [] apartnership, []
a nonprofit organization, []ajoint venture, or [] a corpo-
ration incorporated under the laws of the State of

(b) If the offeror or respondent is a foreign entity, it
operates as [ an individual, [] a partnership, [ anon-
profit organization, [ a joint venture, or [] a corporation,
registered for businessin

(country)

(End of provision)

52.215-5 Facsimile Proposals.
As prescribed in 15.209(e), insert the following provi-
sion:

FacsimMILE ProPosaLs (OcT 1997)

(a) Definition. “Facsimile proposal,” as used in this pro-
vision, means a proposal, revision or modification of a
proposal, or withdrawal of a proposal that is transmitted to
and received by the Government via facsimile machine.

(b) Offerors may submit facsimile proposals as
responses to this solicitation. Facsimile proposals are sub-
ject to the same rules as paper proposals.

(¢) The telephone number of receiving facsimile equip-
ment is: [insert telephone number].

(d) If any portion of afacsimile proposal received by the
Contracting Officer is unreadable to the degree that confor-
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mance to the essential requirements of the solicitation can-
not be ascertained from the document—

(1) The Contracting Officer immediately shall notify
the offeror and permit the offeror to resubmit the proposal;

(2) The method and time for resubmission shall be
prescribed by the Contracting Officer after consultation
with the offeror; and

(3) Theresubmission shall be considered asiif it were
received at the date and time of the original unreadable sub-
mission for the purpose of determining timeliness, provided
the offeror complies with the time and format requirements
for resubmission prescribed by the Contracting Officer.

(e) The Government reserves the right to make award
solely on the facsimile proposal. However, if requested to
do so by the Contracting Officer, the apparently successful
offeror promptly shall submit the complete original signed
proposal.

(End of provision)

52.215-6 Place of Performance.
As prescribed in 15.209(f), insert the following provi-
sion:

PLACE oF PErRFORMANCE (OcT 1997)

(a) The offeror or respondent, in the performance of any
contract resulting from this solicitation, [ intends, [} does
not intend [check applicable block] to use one or more
plants or facilities located at a different address from the
address of the offeror or respondent as indicated in this pro-
posal or response to request for information.

(b) If the offeror or respondent checks "intends' in para-
graph (a) of this provision, it shall insert in the following
spaces the required information:

NAME AND ADDRESS OF OWNER
AND OPERATOR OF THE PLANT
OorR FaciLity IF OTHER THAN
OFFEROR OR RESPONDENT

PLACE OF PERFORMANCE
(STREET ADDRESS, CITY,
StaTE, COUNTY, ZIP CODE)

(End of provision)

52.215-7 Annual Representations and Certifications—
Negotiation.
As prescribed in 15.209(g), insert the following
provision:

ANNUAL REPRESENTATIONS AND CERTIFICATIONS—
NEeGoTIATION (OcT 1997)

The offeror has [check the appropriate block]:
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be added to the unliquidated progress payment account,
consistent with the Progress Payments clause. The
Contractor shall provide complete details to support any
claimed reduction in refunds.

(3) If the Contractor failsto submit the quarterly state-
ment within 45 days after the end of each quarter and it is
later determined that the Government has overpaid the
Contractor, the Contractor shall repay the excess to the
Government immediately. Unless repaid within 30 days
after the end of the statement submittal period, the amount
of the excess shall bear interest, computed from the date the
quarterly statement was due to the date of repayment, at the
rate established in accordance with the Interest clause.

(h) Subcontracts. No subcontract placed under this
contract may provide for payment on a cost-plus-a-percent-
age-of-cost basis.

(i) Disagreements. If the Contractor and the Contracting
Officer fail to agree upon redetermined prices within 60
days (or within such other period as the parties agree) after
the date on which the data required by paragraph (c) of this
section are to be submitted, the Contracting Officer shall
promptly issue a decision in accordance with the Disputes
clause. For the purpose of paragraphs (e), (f), and (g) of this
section, and pending final settlement of the disagreement on
appeal, by failure to appeal, or by agreement, this decision
shall be treated as an executed contract modification.

() Termination. If this contract is terminated before
price redetermination, prices shall be established in accor-
dance with this clause for completed supplies and services
not terminated. All other elements of the termination shall
be resolved in accordance with other applicable clauses of
this contract.

(End of clause)

52.216-7 Allowable Cost and Payment.
As prescribed in 16.307(a), insert the following clause:

ALLOWABLE CoST AND PAYMENT (APR 1998)

(@) Invoicing. The Government shall make payments to
the Contractor when requested as work progresses, but
(except for small business concerns) not more often than
once every 2 weeks, in amounts determined to be allowable
by the Contracting Officer in accordance with Subpart 31.2
of the Federal Acquisition Regulation (FAR) in effect on the
date of this contract and the terms of this contract. The
Contractor may submit to an authorized representative of
the Contracting Officer, in such form and reasonable detail
as the representative may require, an invoice or voucher
supported by a statement of the claimed allowable cost for
performing this contract.

(b) Reimbursing costs. (1) For the purpose of reimburs-
ing allowable costs (except as provided in subparagraph
(b)(2) of this section, with respect to pension, deferred
profit sharing, and employee stock ownership plan contri-
butions), the term “costs’ includes only—

(i) Those recorded costs that, at the time of the
request for reimbursement, the Contractor has paid by cash,
check, or other form of actual payment for items or services
purchased directly for the contract;

(if) When the Contractor is not delinquent in pay-
ing costs of contract performance in the ordinary course of
business, costs incurred, but not necessarily paid, for—

(A) Materials issued from the Contractor’'s
inventory and placed in the production process for use on
the contract;

(B) Direct labor;

(C) Direct travel;

(D) Other direct in-house costs; and

(E) Properly alocable and allowable indirect
costs, as shown in the records maintained by the Contractor
for purposes of obtaining reimbursement under Government
contracts; and

(iif) The amount of progress and other payments
that have been paid by cash, check or other form of payment
to the Contractor’s subcontractors under similar cost stan-
dards.

(2) Contractor contributions to any pension or other
postretirement benefit, profit-sharing or employee stock
ownership plan funds that are paid quarterly or more often
may be included in indirect costs for payment purposes;
Provided, that the Contractor pays the contribution to the
fund within 30 days after the close of the period covered.
Payments made 30 days or more after the close of a period
shall not beincluded until the Contractor actually makesthe
payment. Accrued costs for such contributions that are paid
less often than quarterly shall be excluded from indirect
costs for payment purposes until the Contractor actually
makes the payment.

(3) Notwithstanding the audit and adjustment of
invoices or vouchers under paragraph (g) of this clause,
allowableindirect costs under this contract shall be obtained
by applying indirect cost rates established in accordance
with paragraph (d) of this clause.

(4) Any statements in specifications or other docu-
ments incorporated in this contract by reference designating
performance of services or furnishing of materials at the
Contractor’s expense or at no cost to the Government shall
be disregarded for purposes of cost-reimbursement under
this clause.

(c) Small business concerns. A small business concern
may be paid more often than every 2 weeks and may invoice
and be paid for recorded costs for items or services pur-
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chased directly for the contract, even though the concern
has not yet paid for those items or services.

(d) Final indirect cost rates. (1) Final annua indirect
cost rates and the appropriate bases shall be established in
accordance with Subpart 42.7 of the Federal Acquisition
Regulation (FAR) in effect for the period covered by the
indirect cost rate proposal.

(2)(i) The Contractor shall submit an adequate fina
indirect cost rate proposal to the Contracting Officer (or cog-
nizant Federal agency officia) and auditor within the
6-month period following the expiration of each of its fisca
years. Reasonable extensions, for exceptional circumstances
only, may be requested in writing by the Contractor and
granted in writing by the Contracting Officer. The Contractor
shall support its proposal with adequate supporting data.

(i) The proposed rates shall be based on the
Contractor's actual cost experience for that period. The
appropriate Government representative and the Contractor
shall establish the final indirect cost rates as promptly as
practical after receipt of the Contractor's proposal.

(3) The Contractor and the appropriate Government
representative shall execute a written understanding setting
forth the final indirect cost rates. The understanding shall
specify (i) the agreed-upon final annual indirect cost rates,
(ii) the bases to which the rates apply, (iii) the periods for
which the rates apply, (iv) any specific indirect cost items
treated as direct costs in the settlement, and (v) the affected
contract and/or subcontract, identifying any with advance
agreements or special terms and the applicable rates. The
understanding shall not change any monetary ceiling, con-
tract obligation, or specific cost alowance or disalowance
provided for in this contract. The understanding is incorpo-
rated into this contract upon execution.

(4) Within 120 days after settlement of the final indi-
rect cost rates covering the year in which this contract is
physically complete (or longer, if approved in writing by the
Contracting Officer), the Contractor shall submit a comple-
tion invoice or voucher to reflect the settled amounts and
rates.

(5) Failure by the parties to agree on a final annual
indirect cost rate shall be a dispute within the meaning of
the Disputes clause.

(e) Billing rates. Until final annual indirect cost rates are
established for any period, the Government shall reimburse
the Contractor at billing rates established by the Contracting
Officer or by an authorized representative (the cognizant
auditor), subject to adjustment when the fina rates are
established. These billing rates—

(2) shall be the anticipated final rates; and

(2) May be prospectively or retroactively revised by
mutual agreement, at either party’s request, to prevent sub-
stantial overpayment or underpayment.
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(f) Quick-closeout procedures. Quick-closeout proce-
dures are applicable when the conditions in FAR 42.708(a)
are satisfied.

(g) Audit. At any time or times before final payment, the
Contracting Officer may have the Contractor’s invoices or
vouchers and statements of cost audited. Any payment may
be—

(1) Reduced by amounts found by the Contracting
Officer not to constitute allowable costs; or

(2) Adjusted for prior overpayments or underpay-
ments.

(h) Final payment. (1) Upon approva of a completion
invoice or voucher submitted by the Contractor in accor-
dance with paragraph (d)(4) of this clause, and upon the
Contractor’s compliance with all terms of this contract, the
Government shall promptly pay any balance of allowable
costs and that part of the fee (if any) not previously paid.

(2) The Contractor shall pay to the Government any
refunds, rebates, credits, or other amounts (including inter-
est, if any) accruing to or received by the Contractor or any
assignee under this contract, to the extent that those
amounts are properly allocable to costs for which the
Contractor has been reimbursed by the Government.
Reasonable expenses incurred by the Contractor for secur-
ing refunds, rebates, credits, or other amounts shall be
allowable costs if approved by the Contracting Officer.
Beforefinal payment under this contract, the Contractor and
each assignee whose assignment is in effect at the time of
final payment shall execute and deliver—

(i) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of refunds,
rebates, credits, or other amounts (including interest, if any)
properly alocable to costs for which the Contractor has
been reimbursed by the Government under this contract;
and

(ii) A release discharging the Government, its offi-
cers, agents, and employees from al liabilities, obligations,
and claims arising out of or under this contract, except—

(A) Specified claims stated in exact amounts, or
in estimated amounts when the exact amounts are not
known;

(B) Claims (including reasonable incidental
expenses) based upon liaghilities of the Contractor to third
parties arising out of the performance of this contract; pro-
vided, that the claims are not known to the Contractor on the
date of the execution of the release, and that the Contractor
gives notice of the claims in writing to the Contracting
Officer within 6 years following the rel ease date or notice of
final payment date, whichever is earlier; and

(C) Claims for reimbursement of costs, includ-
ing reasonable incidental expenses, incurred by the
Contractor under the patent clauses of this contract, exclud-
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imum reserve in paragraph (b) if the Contractor is a non-
profit organization.

Cost ConTRACT—NO FEE (APR 1984)

(a) The Government shall not pay the Contractor a fee
for performing this contract.

(b) After payment of 80 percent of the total estimated
cost shown in the Schedule, the Contracting Officer may
withhold further payment of allowable cost until areserveis
set aside in an amount that the Contracting Officer consid-
ers necessary to protect the Government's interest. This
reserve shall not exceed one percent of the total estimated
cost shown in the Schedule or $100,000, whichever is less.

(End of clause)

Alternate | (Apr 1984). In a contract for research and
development with an educational institution or a nonprofit
organization, for which the Contracting Officer has deter-
mined that withholding of a portion of allowable costsis not
required, delete paragraph (b) of the basic clause.

52.216-12 Cost-Sharing Contract—No Fee.

As prescribed in 16.307(f), insert the following clause in
solicitations and contracts when a cost-sharing contract
(other than afacilities contract) is contemplated. This clause
may be modified by substituting “$10,000" in lieu of
“$100,000" as the maximum reserve in paragraph (b) if the
contract is with a nonprofit organization.

CosT SHARING CoNTRACT—NoO FEE (APR 1984)

(a) The Government shall not pay to the Contractor afee
for performing this contract.

(b) After paying 80 percent of the Government’s share of
the total estimated cost of performance shown in the
Schedule, the Contracting Officer may withhold further
payment of allowable cost until areserveis set aside in an
amount that the Contracting Officer considers necessary to
protect the Government’s interest. This reserve shall not
exceed one percent of the Government’s share of the total
estimated cost shown in the Schedule or $100,000,
whichever isless.

(End of clause)

Alternate | (Apr 1984). In a contract for research and
development with an educational institution, for which the
contracting officer has determined that withholding of a
portion of alowable cost is not required, delete paragraph
(b) of the basic clause.

52.216-13 Allowable Cost and Payment—Facilities.
As prescribed in 16.307(g), insert the following clause:

ALLowABLE CosT AND PAYMENT—FAcILITIES (APR 1998) |

(a) General. (1) For the performance of any work, duty,
or obligation specified in this contract to be at Government
expense, the Government shall pay the Contractor all allow-
able costs as determined by the Contracting Officer in
accordance with the contract terms and section 31.106 of
the Federal Acquisition Regulation (FAR) in effect on the
contract date.

(2) Except as otherwise specifically provided in this
contract, the failure of this contract to provide for reim-
bursement does not preclude the Contractor from including,
as part of the price or cost under any other Government con-
tract or subcontract, an allocable portion of the costs
incurred for any work, duty, or obligation performed under
this contract, but not reimbursable under it.

(b) Invoicing. The Government shall make payments to
the Contractor when requested once each month. The
Contractor may submit to an authorized representative of
the Contracting Officer, in such form and reasonable detail
as the representative may require, an invoice or voucher
supported by a statement of the claimed allowable cost for
the performance of this contract.

(c) Negotiated indirect costs. Notwithstanding the audit
and adjustment of invoices or vouchers under paragraph (f)
of this clause, allowable indirect costs under this contract
shall be obtained by applying final indirect cost rates estab-
lished as follows:

(1) Final annual indirect cost rates and the appropriate
bases shall be established in accordance with Subpart 42.7
of the FAR in effect for the period covered by the indirect
cost rate proposal.

(2)(i) The Contractor shall submit an adequate final
indirect cost rate proposal to the Contracting Officer (or
cognizant Federal agency official) and auditor within the 6-
month period following the expiration of each of its fiscal
years. Reasonable extensions, for exceptiona circum-
stances only, may be requested in writing by the Contractor
and granted in writing by the Contracting Officer. The
Contractor shall support its proposal with adequate support-
ing data.

(ii) The proposed rates shall be based on the
Contractor's actual cost experience for that period. The
appropriate Government representative and the Contractor
shall establish the final indirect cost rates as promptly as
practical after receipt of the Contractor's proposal.

(3) The Contractor and the appropriate Government
representative shall execute a written understanding setting
forth the final indirect cost rates. The understanding shall
specify (i) the agreed-upon final annual indirect cost rates,
(it) the bases to which the rates apply, (iii) the periods for
which the rates apply, (iv) any specific indirect cost items
treated as direct costs in the settlement, and (v) the affected
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contract and/or subcontract, identifying any with advance
agreements or special terms and the applicable rates. The
understanding shall not change any monetary ceiling, con-
tract obligation, or specific cost alowance or disalowance
provided for in this contract. The understanding is incorpo-
rated into this contract upon execution.

(4) Within 120 days after settlement of the fina indirect
cost rates covering the year in which this contract is physically
complete (or longer, if approved in writing by the Contracting
Officer), the Contractor shall submit a completion invoice or
voucher to reflect the settled amounts and rates.

(5) Failure by the parties to agree on a final annual
indirect cost rate shall be a dispute within the meaning of
the Disputes clause.

(d) Billing rates. Until final annual indirect cost rates
are established for any period, the Government shall reim-
burse the Contractor at billing rates established by the
Contracting Officer or by an authorized representative (the
cognizant auditor), subject to adjustment when the fina
rates are established. These hilling rates—

(2) shall be the anticipated final rates; and

(2) May be prospectively or retroactively revised by
mutual agreement, at either party’s request, to prevent sub-
stantial overpayment or underpayment.

(e) Quick-closeout procedures. Quick-closeout proce-
dures are applicable when the conditions in FAR 42.708(a)
are satisfied.

(f) Audit. At any time or times before final payment, the
Contracting Officer may have the Contractor’s invoices or
vouchers and statements of cost audited. Any payment may
be—

(1) Reduced by amounts found by the Contracting
Officer not to constitute allowable costs; or

(2) Adjusted for prior overpayments or underpayments.

(g) Assignments and releases. The Contractor shall pay to
the Government any refunds, rebates, credits, or other
amounts (including interest, if any) accruing to or received by
the Contractor or any assignee under this contract to the
extent that those amounts are properly allocable to costs for
which the Contractor has been reimbursed by the
Government. Reasonable expenses incurred by the
Contractor for securing refunds, rebates, credits, or other
amounts shall be allowable costs if approved by the
Contracting Officer. Before fina payment under this contract,
the Contractor and each assignee shall execute and deliver—

(1) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of refunds,
rebates, creditsor other amounts (including interest, if any)
properly allocable to costs for which the Contractor has been
reimbursed by the Government under this contract; and

(2) A release discharging the Government, its officers,
agents, and employees from all liabilities, obligations, and
claims arising out of or under this contract, except—
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(i) Specified claims stated in exact amounts, or in
estimated amounts when the exact amounts are not known;

(ii) Claims (including reasonable incidental
expenses) based upon liabilities of the Contractor to third
parties arising out of performance of this contract; provided
that the claims are not known to the Contractor on the date
of the execution of the release, and that the Contractor gives
notice of the claims in writing to the Contracting Officer
within 6 years following the release date or notice of fina
payment date, whichever is earlier; and

(iii) Claims for reimbursement of costs, including
related expenses, incurred by the Contractor under the
patent clauses of this contract, excluding, however, any
expenses arising from the Contractor’s indemnification of
the Government against patent liability.

(End of clause)

Alternate | (Mar 1997). If the contract is for facilities
acquisition, and the Contracting Officer considers it appro-
priate, add the following paragraphs (g) and (h) to the basic
clause, and redesignate paragraph (g) of the basic clause as
paragraph (i):

(g) Withholding. After payment of 80 percent of the total
estimated cost shown in the Schedule, the Contracting Officer
may withhold payment of alowable costs until a reserve is
set aside in an amount that the Contracting Officer considers
necessary to protect the Government’s interest. This reserve
shall not exceed one percent of thetotal estimated cost shown
in the Schedule or $100,000, whichever is less.

(h) Final payment. Upon approval of a completion
invoice or voucher submitted by the Contractor in accor-
dance with paragraph (c)(4) of this clause, and upon the
Contractor’s compliance with all terms of this contract, the
Government shall promptly pay any balance of alowable
costs not previously paid.

52.216-14 Allowable Cost and Payment—Facilities
Use.
As prescribed in 16.307(h), insert the following clausein
solicitations and contracts when a facilities use contract is
contemplated:

ALLOWABLE CosT AND PaYMENT—FACILITIES USE
(APR 1984)

(a) For the performance of any work, duty, or obligations
specified in this contract to be at Government expense, the
Government shall pay the Contractor al allowable costs as
determined by the Contracting Officer in accordance with
the contract terms and section 31.106 of the Federa
Acquisition Regulation (FAR) in effect on the contract date.

(b) Except as otherwise specifically provided in this con-
tract, the failure of this contract to provide for
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reimbursement does not preclude the Contractor from
including, as part of the price or cost under any other
Government contract or subcontract, an allocable portion of
the costs incurred for any work, duty, or obligation per-
formed under this contract, but not reimbursed under it.

(End of clause)

52.216-15 Predetermined Indirect Cost Rates.
As prescribed in 16.307(i), insert the following clause:

PREDETERMINED INDIRECT CosT RATES (APR 1998)

() Notwithstanding the Allowable Cost and Payment
clause of this contract, the alowable indirect costs under
this contract shall be obtained by applying predetermined
indirect cost rates to bases agreed upon by the parties, as
specified below.

(b)(1) The Contractor shal submit an adequate final indi-
rect cost rate proposal to the Contracting Officer (or
cognizant Federal agency official) and auditor within the 6-
month period following the expiration of each of its fiscal
years. Reasonable extensions, for exceptional circumstances
only, may be requested in writing by the Contractor and
granted in writing by the Contracting Officer. The Contractor
shall support its proposa with adequate supporting data.

(2) The proposed rates shall be based on the
Contractor's actual cost experience for that period. The
appropriate Government representative and the Contractor
shall establish the final indirect cost rates as promptly as
practical after receipt of the Contractor's proposal.

(c) Allowability of costs and acceptability of cost alloca
tion methods shall be determined in accordance with FAR
Subpart 31.3 in effect on the date of this contract.

(d) Predetermined rate agreements in effect on the date of
this contract shall be incorporated into the contract Schedule.
The Contracting Officer (or cognizant Federal agency officia)
and Contractor shall negotiate rates for subsequent periods
and execute awritten indirect cost rate agreement setting forth
the results. The agreement shall specify (1) the agreed-upon
predetermined indirect cost rates, (2) the bases to which the
rates apply, (3) the period for which the rates apply, and (4) the
specific items treated as direct costs or any changes in the
items previoudy agreed to be direct costs. The indirect cost
rate agreement shall not change any monetary ceiling, contract
obligation, or specific cost alowance or disalowance pro-
vided for in this contract. The agreement is incorporated into
this contract upon execution.

(e) Pending establishment of predetermined indirect cost
rates for any fisca year (or other period agreed to by the par-
ties), the Contractor shal be reimbursed either at the rates
fixed for the previousfiscal year (or other period) or at billing
rates acceptable to the Contracting Officer (or cognizant

Federa agency official), subject to appropriate adjustment
when the final rates for that period are established.

(f) Any failure by the parties to agree on any predeter-
mined indirect cost rates under this clause shall not be
considered a dispute within the meaning of the Disputes
clause. If for any fiscal year (or other period specified in the
Schedule) the parties fail to agree to predetermined indirect
cost rates, the allowable indirect costs shall be obtained by
applying final indirect cost rates established in accordance
with the Allowable Cost and Payment clause.

(g) Allowable indirect costs for the period from the
beginning of performance until the end of the Contractor’s
fiscal year (or other period specified in the Schedule) shall
be obtained using the predetermined indirect cost rates and
the bases shown in the Schedule.

(End of clause)

52.216-16 Incentive Price Revision—Firm Tar get.
As prescribed in 16.406(a), insert the following clause:

INCENTIVE PRICE REVISION—FIRM TARGET (OcT 1997)

(8) General. The supplies or services identified in the
Schedule as Items [Contracting Officer insert
Schedule line item numbers] are subject to price revisionin
accordance with this clause; provided, that in no event shall
thetotal final price of these items exceed the ceiling price of

dollars ($ __ ). Any supplies or services that are
to be (1) ordered separately under, or otherwise added to,
this contract and (2) subject to price revision in accordance
with the terms of this clause shall be identified as suchin a
modification to this contract.

(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Data submission. (1) Within
[Contracting Officer insert number of days] days after the
end of the month in which the Contractor has delivered the
last unit of supplies and completed the services specified by
item number in paragraph (&) of this clause, the Contractor
shall submit in the format of Table 15-2, FAR 15.408, or in
any other form on which the parties agree—

(i) A detailed statement of al costs incurred up to
the end of that month in performing al work under the items;

(if) An estimate of costs of further performance, if
any, that may be necessary to complete performance of all
work under the items;

(iii) A list of al residual inventory and an estimate
of its value; and

(iv) Any other relevant data that the Contracting
Officer may reasonably require.
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(2) If the Contractor fails to submit the data required
by subparagraph (c)(1) of this clause within the time speci-
fied and it is later determined that the Government has
overpaid the Contractor, the Contractor shall repay the
excess to the Government immediately. Unless repaid
within 30 days after the end of the data submittal period, the
amount of the excess shall bear interest, computed from the
date the data were due to the date of repayment, at the rate
established in accordance with the Interest clause.

(d) Price revision. Upon the Contracting Officer’'s
receipt of the data required by paragraph (c) of this clause,
the Contracting Officer and the Contractor shall promptly
establish the total final price of the items specified in (a) of
this clause by applying to final negotiated cost an adjust-
ment for profit or loss, as follows:

(1) On the basis of the information required by para-
graph (c) of this clause, together with any other pertinent
information, the parties shall negotiate the total final cost
incurred or to beincurred for supplies delivered (or services
performed) and accepted by the Government and which are
subject to price revision under this clause.

(2) Thetotal final price shall be established by apply-
ing to the total final negotiated cost an adjustment for profit
or loss, asfollows:

(i) If the total final negotiated cost is equal to the
total target cost, the adjustment is the total target profit.

(i1) If the total final negotiated cost is greater than
the total target cost, the adjustment is the total target profit,
less [Contracting Officer insert percent] percent of
the amount by which the total final negotiated cost exceeds
the total target cost.

(iii) If the final negotiated cost is less than the total
target cost, the adjustment is the total target profit plus

[Contracting Officer insert percent] percent of the
amount by which the total final negotiated cost is less than
the total target cost.

(e) Contract modification. The total final price of the
items specified in paragraph (a) of this clause shall be evi-
denced by a modification to this contract, signed by the
Contractor and the Contracting Officer. This price shall not
be subject to revision, notwithstanding any changes in the
cost of performing the contract, except to the extent that—

(1) The parties may agree in writing, before the deter-
mination of total final price, to exclude specific elements of
cost from this price and to a procedure for subsequent dis-
position of those elements; and

(2) Adjustments or credits are explicitly permitted or
required by this or any other clause in this contract.

(f) Adjusting hilling prices. (1) Pending execution of the
contract modification (see paragraph (€) of this clause), the
Contractor shall submit invoices or vouchers in accordance
with hilling prices as provided in this paragraph. The billing
prices shall be the target prices shown in this contract.
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(2) If a any time it appears from information provided
by the contractor under subparagraph (g)(2) of this clause that
the then-current billing priceswill be substantialy greater than
the estimated final prices, the parties shall negotiate areduction
in the hilling prices. Similarly, the parties may negotiate an
increasein billing pricesby any or al of the difference between
the target prices and the ceiling price, upon the Contractor’'s
submission of factual data showing that final cost under this
contract will be substantialy greater than the target cost.

(3) Any billing price adjustment shall bereflected ina
contract modification and shall not affect the determination
of the total fina price under paragraph (d) of this clause.
After the contract modification establishing the total final
price is executed, the total amount paid or to be paid on all
invoices or vouchers shall be adjusted to reflect the total
final price, and any resulting additional payments, refunds,
or credits shall be made promptly.

(g) Quarterly limitation on payments statement. This
paragraph (g) shall apply until final price revision under this
contract has been completed.

(2) Within 45 days after the end of each quarter of the
Contractor’s fiscal year in which adelivery isfirst made (or
services are first performed) and accepted by the
Government under this contract, and for each quarter there-
after, the Contractor shall submit to the contract
administration office (with a copy to the contracting office
and the cognizant contract auditor) a statement, cumulative
from the beginning of the contract, showing—

(i) Thetotal contract price of all supplies delivered
(or services performed) and accepted by the Government
and for which final prices have been established;

(i) The total costs (estimated to the extent neces-
sary) reasonably incurred for, and properly alocable solely
to, the supplies delivered (or services performed) and
accepted by the Government and for which final prices have
not been established;

(iii) The portion of the total target profit (used in
establishing the initial contract price or agreed to for the
purpose of this paragraph (g)) that isin direct proportion to
the supplies delivered (or services performed) and accepted
by the Government and for which final prices have not been
established—increased or decreased in accordance with
subparagraph (d)(2) of this clause, when the amount stated
under subdivision (g)(1)(ii) of this clause differs from the
aggregate target costs of the supplies or services; and

(iv) The total amount of al invoices or vouchers
for supplies delivered (or services performed) and accepted
by the Government (including amounts applied or to be
applied to liquidate progress payments).

(2) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly statement
the amount under subdivision (g)(1)(iv) of this clause
exceeds the sum due the Contractor, as computed in accor-
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dance with subdivisions (g)(1)(i), (ii), and (iii) of this clause,
the Contractor shall immediately refund or credit to the
Government the amount of this excess. The Contractor may,
when appropriate, reduce this refund or credit by the amount
of any applicable tax credits due the Contractor under 26
U.S.C. 1481 and by the amount of previous refunds or cred-
its effected under this clause. If any portion of the excess has
been applied to the liquidation of progress payments, then
that portion may, instead of being refunded, be added to the
unliquidated progress payment account consistent with the
Progress Payments clause. The Contractor shall provide com-
plete detail s to support any claimed reductions in refunds.

(3) If the Contractor failsto submit the quarterly state-
ment within 45 days after the end of each quarter and it is
later determined that the Government has overpaid the
Contractor, the Contractor shall repay the excess to the
Government immediately. Unless repaid within 30 days
after the end of the statement submittal period, the amount
of the excess shall bear interest, computed from the date the
quarterly statement was due to the date of repayment, at the
rate established in accordance with the Interest clause.

(h) Subcontracts. No subcontract placed under this
contract may provide for payment on a cost-plus-a-per-
centage-of-cost basis.

(i) Disagreements. If the Contractor and the Contracting
Officer fail to agree upon the total final price within 60 days
(or within such other period as the Contracting Officer may
specify) after the date on which the data required by para-
graph (c) of this clause are to be submitted, the Contracting
Officer shall promptly issue a decision in accordance with
the Disputes clause.

() Termination. If this contract is terminated before the
total final priceis established, prices of supplies or services
subject to price revision shall be established in accordance
with this clause for (1) completed supplies and services
accepted by the Government and (2) those supplies and ser-
vices not terminated under a partial termination. All other
elements of the termination shall be resolved in accordance
with other applicable clauses of this contract.

(k) Equitable adjustment under other clauses. If an equi-
table adjustment in the contract price is made under any
other clause of this contract before the total final price is
established, the adjustment shall be made in the total target
cost and may be made in the maximum dollar limit on the
total final price, the total target profit, or both. If the adjust-
ment is made after the total final price is established, only
the total final price shall be adjusted.

() Exclusion from target price and total final price. If
any clause of this contract provides that the contract price
does not or will not include an amount for a specific pur-
pose, then neither any target price nor the total final price
includes or will include any amount for that purpose.

(m) Separate reimbursement. If any clause of this con-
tract expressly provides that the cost of performance of an
obligation shall be at Government expense, that expense
shall not be included in any target price or in the total final
price, but shall be reimbursed separately.

(n) Taxes. Asused in the Federal, State, and Local Taxes
clause or in any other clause that provides for certain taxes or
dutiesto beincluded in, or excluded from, the contract price,
the term “contract price”’ includes the total target price or, if
it has been established, the total fina price. When any of
these clauses requires that the contract price be increased or
decreased as a result of changes in the obligation of the
Contractor to pay or bear the burden of certain taxesor duties,
theincrease or decrease shall be made in the total target price
or, if it has been established, in the total final price, so that it
will not affect the Contractor’s profit or loss on this contract.

(End of clause)

Alternate | (Apr 1984). As prescribed in 16.406(a), add
the following paragraph (o) to the basic clause:

(o) Provisioning and options. Parts, other supplies, or
services that are to be furnished under this contract on the
basis of a provisioning document or Government option
shall be subject to price revision in accordance with this
clause. Any prices established for these parts, other sup-
plies, or services under a provisioning document or
Government option shall be treated as target prices. Target
cost and profit covering these parts, other supplies, or ser-
vices may be established separately, in the aggregate, or in
any combination, as the parties may agree.

52.216-17
Tar gets.
As prescribed in 16.406(b), insert the following clause:

Incentive Price Revision—Successive

INCENTIVE PRICE REVISION—SUCCESSIVE TARGETS
(Oct 1997)

(8) General. The supplies or services identified in the
Schedule as Items [Contracting Officer insert
line item numbers] are subject to price revision in accor-
dance with this clause; provided, that in no event shall the
total final price of these items exceed the ceiling price of

dollars ($ ). The prices of

these items shown in the Schedule are the initial target
prices, which include aninitial target profit of
[Contracting Officer insert percent] percent of the theinitial
target cost. Any supplies or services that are to be—

(1) Ordered separately under, or otherwise added to,
this contract; and

(2) Subject to price revision in accordance with this
clause shall be identified as such in a modification to this
contract.
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(b) Definition. “Costs,” as used in this clause, means
allowable costs in accordance with Part 31 of the Federal
Acquisition Regulation (FAR) in effect on the date of this
contract.

(c) Submitting data for establishing the firm fixed price
or a final profit adjustment formula. (1) Within

[Contracting Officer insert number of days]
days after the end of the month in which the Contractor has
completed (see Note 1), the Contractor shall
submit the following data:

(i) A proposed firm fixed price or total firm target
price for supplies delivered and to be delivered and services
performed and to be performed.

(i) A detailed statement of all costsincurred in the
performance of this contract through the end of the month
specified above, in the format of Table 15-2, FAR 15.408
(or in any other form on which the parties may agree), with
sufficient supporting data to disclose unit costs and cost
trends for—

(A) Supplies delivered and services performed;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the extent
necessary).

(iif) An estimate of costs of all supplies delivered
and to be delivered and all services performed and to be per-
formed under this contract, using the statement of costs
incurred plus an estimate of costs to complete performance,
in the format of Table 15-2, FAR 15.408 (or in any other
form on which the parties may agree), together with—

(A) Sufficient data to support the accuracy and
reliability of the estimate; and

(B) An explanation of the differences between
this estimate and the origina estimate used to establish the
initial target prices.

(2) The Contractor shall also submit, to the extent that
it becomes available before negotiations establishing the
total firm price are concluded—

(i) Supplemental statements of costs incurred after
the end of the month specified in subparagraph (1) of this
section for—

(A) Supplies delivered and services performed,;
and

(B) Inventories of work in process and undeliv-
ered contract supplies on hand (estimated to the extent
necessary); and

(if) Any other relevant data that the Contracting
Officer may reasonably require.

(3) If the Contractor fails to submit the data required
by subparagraphs (c)(1) and (2) of this section within the
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time specified and it is later determined that the
Government has overpaid the Contractor, the Contractor
shall repay the excess to the Government immediately.
Unless repaid within 30 days after the end of the data sub-
mittal period, the amount of the excess shall bear interest,
computed from the date the data were due to the date of
repayment, at the rate established in accordance with the
Interest clause.

(d) Establishing firm fixed price or final profit adjust-
ment formula. Upon the Contracting Officer’s receipt of the
data required by paragraph (c) of this section, the
Contracting Officer and the Contractor shall promptly
establish either afirm fixed price or a profit adjustment for-
mula for determining fina profit, as follows:

(1) The parties shall negotiate atotal firm target cost,
based upon the data submitted under paragraph (c) of this
section.

(2) If the total firm target cost is more than the total
initial target cost, the total initial target profit shal be
decreased. If the total firm target cost is less than the total
initial target cost, the total initial target profit shal be
increased. The initial target profit shall be increased or
decreased by percent (see Note 2) of the difference
between the total initial target cost and the total firm target
cost. The resulting amount shall be the total firm target
profit; provided, that in no event shall the total firm target
profit be less than percent or more than
percent [Contracting Officer insert
percents] of the total initial cost.

(3) If the total firm target cost plus the total firm tar-
get profit represent a reasonable price for performing that
part of the contract subject to price revision under this
clause, the parties may agree on a firm fixed price, which
shall be evidenced by a contract modification signed by the
Contractor and the Contracting Officer.

(4) Failure of the parties to agree to afirm fixed price
shall not constitute a dispute under the Disputes clause. If
agreement is not reached, or if establishment of afirm fixed
price is inappropriate, the Contractor and the Contracting
Officer shall establish a profit adjustment formula under
which the total final price shall be established by applying
to the total final negotiated cost an adjustment for profit or
loss, determined as follows:

(i) If the total final negotiated cost is equal to the
total firm target cost, the adjustment is the total firm target
profit.

(ii) If the total final negotiated cost is greater than
the total firm target cost, the adjustment is the total firm tar-
get profit, less percent of the amount by
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once, but the total extension of performance hereunder shall
not exceed 6 months. The Contracting Officer may exercise
the option by written notice to the Contractor within the
period specified in the Schedule.

(End of clause)

52.217-9 Option to Extend the Term of the Contract.
As prescribed in 17.208(g), insert a clause substantially
the same as the following:

OPTION TO EXTEND THE TERM OF THE CONTRACT
(MAR 1989)

(a) The Government may extend the term of this contract
by written notice to the Contractor within [insert in the
clause the period of time in which the Contracting Officer
has to exercise the option]; provided, that the Government
shall give the Contractor a preliminary written notice of its
intent to extend at least 60 days before the contract expires.
The preliminary notice does not commit the Government to
an extension.

(b) If the Government exercises this option, the extended
contract shall be considered to include this option provision.

(c) Thetotal duration of this contract, including the exer-
cise of any options under this clause, shall not exceed

(months)(years).

(End of clause)

52.218 [Reserved]

52.219-1 Small Business Program Representations.
As prescribed in 19.304(a), insert the following provi-
sion:

| SMALL BUSINESS PROGRAM REPRESENTATIONS (FEB 1998)

(8)(1) The standard industrial classification (SIC) code

for thisacquisitionis [insert
SIC codeg].
(2) The small business size standard is

[insert size standard].

(3) The small business size standard for a concern
which submits an offer in its own name, other than on acon-
struction or service contract, but which proposes to furnish
a product which it did not itself manufacture, is 500
employees.

(b) Representations. (1) The offeror represents as part of
its offer that it [ is, [] is not a small business concern.

(2) (Complete only if offeror represented itself as a
small business concern in paragraph (b)(1) of this provi-
sion.) The offeror represents as part of its offer that it L] is,
[J isnot asmall disadvantaged business concern.

(3) (Complete only if offeror represented itself as a
small business concern in paragraph (b)(1) of this provi-
sion.) The offeror represents as part of its offer that it L1 is,
[Jis not awomen-owned small business concern.

(c) Definitions.

“Joint venture,” for purposes of a small disadvantaged
business (SDB) set-aside or price evaluation preference (as
prescribed at 13 CFR 124.321), is a concern that is owned
and controlled by one or more socially and economically
disadvantaged individuals entering into a joint venture
agreement with one or more business concerns and is con-
sidered to be affiliated for size purposes with such other
concern(s). The combined annual receipts or employees of
the concerns entering into the joint venture must meet the
applicable size standard corresponding to the SIC code des-
ignated for the contract. The mgority of the venture's
earnings must accrue directly to the socially and economi-
caly disadvantaged individuals in the SDB concern(s) in
the joint venture. The percentage of the ownership involve-
ment in a joint venture by disadvantaged individuals must
be at least 51 percent.

“Small business concern,” as used in this provision,
means a concern, including its affiliates, that is indepen-
dently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qudified as a small business under the criteria in 13
CFR Part 121 and the size standard in paragraph (&) of this
provision.

“Small disadvantaged business concern,” as used in this
provision, means asmall business concern that (1) isat least
51 percent unconditionally owned by one or more individu-
als who are both socially and economically disadvantaged,
or a publicly owned business having at least 51 percent of
its stock unconditionally owned by one or more socially and
economically disadvantaged individuals, and (2) has its
management and daily business controlled by one or more
such individuals. This term also means a small business
concern that is at least 51 percent unconditionally owned by
an economically disadvantaged Indian tribe or Native
Hawaiian Organization, or a publicly owned business hav-
ing at least 51 percent of its stock unconditionally owned by
one or more of these entities, which hasits management and
daily business controlled by members of an economically
disadvantaged Indian tribe or Native Hawaiian
Organization, and which meets the requirements of 13 CFR
Part 124.

“Woman-owned small business concern,” as used in this
provision, means a small business concern—

(1) Whichisat least 51 percent owned by one or more
women or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and
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(2) Whose management and daily business operations
are controlled by one or more women.

(d) Notice. (1) If this solicitation is for supplies and has
been set aside, in whole or in part, for small business con-
cerns, then the clause in this solicitation providing notice of
the set-aside contains restrictions on the source of the end
items to be furnished.

(2) Under 15 U.S.C. 645(d), any person who misrep-
resents a firm's status as a small or small disadvantaged
business concern in order to obtain a contract to be awarded
under the preference programs established pursuant to sec-
tion 8(a), 8(d), 9, or 15 of the Small Business Act or any
other provision of Federal law that specifically references
section 8(d) for a definition of program eligibility, shall—

(i) Be punished by imposition of fine, imprison-
ment, or both;

(i) Be subject to administrative remedies, includ-
ing suspension and debarment; and

(iii) Be ineligible for participation in programs
conducted under the authority of the Act.

(End of provision)

52.219-2 Equal Low Bids.
As prescribed in 19.304(b), insert the following provi-
sion:

EQuUAL Low Bips (Oct 1995)

(8) This provision applies to small business concerns
only.

(b) The bidder's status as alabor surplus area (LSA) con-
cern may affect entitlement to award in case of tie bids. If
the bidder wishes to be considered for this priority, the bid-
der must identify, in the following space, the LSA in which
the costs to be incurred on account of manufacturing or pro-
duction (by the bidder or the first-tier subcontractors)
amount to more than 50 percent of the contract price.

(c) Failure to identify the labor surplus areas as specified
in paragraph (b) of this provision will preclude the bidder
from receiving priority consideration. If the bidder is
awarded a contract as a result of receiving priority consid-
eration under this provision and would not have otherwise
received award, the bidder shall perform the contract or
cause the contract to be performed in accordance with the
obligations of an LSA concern.

(End of provision)

52.219-3—52.219-5 [Reserved]
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52.219-6 Notice of Total Small Business Set-Aside.
As prescribed in 19.508(c), insert the following clause:

NoOTICE OF TOTAL SMALL BusINESs SET-ASIDE (JuL 1996)

(a) Definition. “Small business concern,” as used in this
clause, means a concern, including its affiliates, that isinde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the size standardsin
this solicitation.

(b) General. (1) Offers are solicited only from small
business concerns. Offers received from concerns that are
not small business concerns shall be considered nonrespon-
sive and will be rejected.

(2) Any award resulting from this solicitation will be
made to a small business concern.

(c) Agreement. A small business concern submitting an
offer in its own name agrees to furnish, in performing the
contract, only end items manufactured or produced by small
business concerns in the United States. The term “United
States” includes its territories and possessions, the
Commonwealth of Puerto Rico, the trust territory of the
Pacific Ilands, and the District of Columbia. If this pro-
curement is processed under simplified acquisition
procedures and the total amount of this contract does not
exceed $25,000, a small business concern may furnish the
product of any domestic firm. This paragraph does not
apply in connection with construction or service contracts.

(End of clause)

Alternate | (Oct 1995). When the acquisition is for a
product in a class for which the Small Business
Administration has determined that there are no small busi-
ness manufacturers or processors in the Federal market in
accordance with 19.502-2(c), delete paragraph (c).

52.219-7 Notice of Partial Small Business Set-Aside.
As prescribed in 19.508(d), insert the following clause:

NOTICE OF PARTIAL SMALL BusINESs SET-ASIDE (JuL 1996)

(a) Definitions. “Small business concern”, asused in this
clause, means a concern, including its affiliates, that isinde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts,
and qualified as a small business under the size standardsin
this solicitation.

(b) General. (1) A portion of this requirement, identified
elsewhere in this solicitation, has been set aside for award to
one or more small business concerns.
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(k) The Contractor shall not enter into any subcontract
with any person or firm debarred from Government con-
tracts under Executive Order 11246, as amended.

() The Contractor shall carry out such sanctions and
penalties for violation of this clause and of the Equal
Opportunity clause, including suspension, termination, and
cancellation of existing subcontracts, as may be imposed or
ordered under Executive Order 11246, as amended, and its
implementing regulations, by the OFCCP. Any failure to
carry out these sanctions and penalties as ordered shall be a
violation of this clause and Executive Order 11246, as
amended.

(m) The Contractor in fulfilling its obligations under this
clause shall implement affirmative action procedures at
least as extensive as those prescribed in paragraph (g)
above, so as to achieve maximum results from its efforts to
ensure equal employment opportunity. If the Contractor
fails to comply with the requirements of Executive Order
11246, as amended, the implementing regulations, or this
clause, the Director shall take action as prescribed in
41 CFR 60-4.8.

(n) The Contractor shall designate a responsible official
to—

(1) Monitor al employment-related activity to ensure
that the Contractor’s equal employment policy is being car-
ried out;

(2) Submit reports as may be required by the
Government; and

(3) Keep records that shall at least include for each
employee the name, address, telephone number, construc-
tion trade, union affiliation (if any), employee
identification number, social security number, race, sex,
status (e.g., mechanic, apprentice, trainee, helper, or
laborer), dates of changes in status, hours worked per
week in the indicated trade, rate of pay, and locations at
which the work was performed. Records shall be
maintained in an easily understandable and retrievable
form; however, to the degree that existing records satisfy
this requirement, separate records are not required to be
maintained.

(o) Nothing contained herein shall be construed as a
limitation upon the application of other laws that estab-
lish different standards of compliance or upon the
requirements for the hiring of local or other area resi-
dents (e.g., those under the Public Works Employment
Act of 1977 and the Community Development Block
Grant Program).

(End of clause)

52.222-28 Equal Opportunity Preaward Clearance of
Subcontracts.
As prescribed in 22.810(g), insert the following clause:

EQuAL OPPORTUNITY PREAWARD CLEARANCE OF
SUBCONTRACTS (APR 1984)

Notwithstanding the clause of this contract entitled
“Subcontracts,” the Contractor shall not enter into afirst-tier
subcontract for an estimated or actual amount of $1 million
or more without obtaining in writing from the Contracting
Officer a clearance that the proposed subcontractor is in
compliance with equal opportunity requirements and there-
foreisdigible for award.

(End of clause)

52.222-29 Natification of Visa Denial.

As prescribed in 22.810(h), insert the following clause in
contracts that will include the clause at 52.222-26, Equal
Opportunity, if the Contractor is required to perform in or
on behalf of aforeign country:

NOTIFICATION OF VisA DENIAL (APR 1984)

It isaviolation of Executive Order 11246, as amended, for
a Contractor to refuse to employ any applicant or not to
assign any person hired in the United States, on the basis
that the individual’s race, color, religion, sex, or national
origin is not compatible with the policies of the country
where the work is to be performed or for whom the work
will be performed (41 CFR 60-1.10). The Contractor agrees
to notify the Department of State, Washington, DC,
Attention: Director, Bureau of Politico-Military Affairs, and
the Director, Office of Federal Contract Compliance
Programs, when it has knowledge of any employee or
potential employee being denied an entry visa to a country
in which the Contractor is required to perform this contract,
and it believes the denial is attributable to the race, color,
religion, sex, or national origin of the employee or potential
employee.

(End of clause)

52.222-30—52.222-34 [Reserved]

52.222-35 Affirmative Action for Disabled Veterans
and Veterans of the Vietham Era.
As prescribed in 22.1308(a)(1), insert the following
clause:
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AFFIRMATIVE ACTION FOR DISABLED VETERANS AND
VETERANS OF THE VIETNAM ERA (APR 1998)

(a) Definitions. Asused in this clause—

“All employment openings’ includes all positions except
executive and top management, those positions that will be
filled from within the contractor’s organization, and posi-
tions lasting 3 days or less. This term includes full-time
employment, temporary employment of more than 3 days
duration, and part-time employment.

“ Appropriate office of the State employment service sys-
tem” means the local office of the Federal-State national
system of public employment offices with assigned respon-
sibility to serve the area where the employment opening is
to be filled, including the District of Columbia, Guam, the
Commonwealth of Puerto Rico, and the Virgin Islands.

“Positionsthat will be filled from within the Contractor’s
organization” means employment openings for which no
consideration will be given to persons outside the
Contractor’s organization (including any affiliates, sub-
sidiaries, and parent companies) and includes any openings
that the Contractor proposes to fill from regularly estab-
lished “recall” lists. The exception does not apply to a
particular opening once an employer decides to consider
applicants outside of its organization.

“Veteran of the Vietnam era’ means a person who—

(1) Served on active duty for a period of more than
180 days, any part of which occurred between August 5,
1964, and May 7, 1975, and was discharged or released
therefrom with other than a dishonorable discharge; or

(2) Was discharged or released from active duty for a
service-connected disability if any part of such active duty
was performed between August 5, 1964, and May 7, 1975.

(b) General. (1) Regarding any position for which the
employee or applicant for employment is quadlified, the
Contractor shall not discriminate against the individua
because the individual is a disabled veteran or a veteran of
the Vietnam era. The Contractor agrees to take affirmative
action to employ, advance in employment, and otherwise
treat qualified disabled veteransand veterans of the Vietnam
erawithout discrimination based upon their disability or vet-
erans’ statusin al employment practices such as—

(i) Employment;

(ii) Upgrading;

(iii) Demotion or transfer;

(iv) Recruitment;

(v) Advertising;

(vi) Layoff or termination;

(vii) Rates of pay or other forms of compensa-
tion; and

(viii) Selection for training, including appren-
ticeship.
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(2) The Contractor agrees to comply with the rules,
regulations, and relevant orders of the Secretary of Labor
(Secretary) issued under the Vietnam Era Veterans
Readjustment Assistance Act of 1972 (theAct), as amended.

(c) Listing openings. (1) The Contractor agreesto list all
employment openings existing at contract award or occur- |
ring during contract performance, at an appropriate office of
the State employment service system in the locality where
the opening occurs. These openings include those occurring
at any Contractor facility, including one not connected with
performing this contract. An independent corporate affiliate
is exempt from this regquirement.

(2) State and local government agencies holding
Federal contracts of $10,000 or more shal aso list al
employment openings with the appropriate office of the |
State employment service.

(3) Thelisting of employment openings with the State |
employment service systemis required at least concurrently
with using any other recruitment source or effort and
involves the obligations of placing a bona fide job order,
including accepting referrals of veterans and nonveterans.
This listing does not require hiring any particular job appli-
cant or hiring from any particular group of job applicants
and is not intended to relieve the Contractor from any
requirements of Executive orders or regulations concerning
nondiscrimination in employment.

(4) Whenever the Contractor becomes contractually
bound to the listing terms of this clause, it shall advise the
State employment service system, in each State where it has
establishments, of the name and location of each hiring
location in the State. As long as the Contractor is contractu-
ally bound to these terms and has so advised the State
system, it need not advise the State system of subsequent
contracts. The Contractor may advise the State system when
it is no longer bound by this contract clause.

(d) Applicability. This clause does not apply to the list-
ing of employment openings that occur and are filled
outside the 50 States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam, and the Virgin
Idlands.

(e) Postings. (1) The Contractor agrees to post employ-
ment notices stating—

(i) The Contractor’s obligation under the law to
take affirmative action to employ and advance in employ-
ment qualified disabled veterans and veterans of the |
Vietnam era; and

(i) The rights of applicants and employees.

(2) These notices shall be posted in conspicuous
places that are available to employees and applicants for
employment. They shall be in a form prescribed by the
Deputy Assistant Secretary for Federal Contract
Compliance Programs, Department of Labor (Deputy
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Assistant Secretary), and provided by or through the
Contracting Officer.

(3) The Contractor shall notify each labor union or
representative of workers with which it has a collective bar-
gaining agreement or other contract understanding, that the
Contractor is bound by the terms of the Act, and is commit-
ted to take affirmative action to employ, and advance in
employment, qualified disabled veterans and veterans of the
Vietnam era

(f) Noncompliance. If the Contractor does not comply
with the requirements of this clause, appropriate actions
may be taken under the rules, regulations, and relevant
orders of the Secretary issued pursuant to the Act.

(g) Subcontracts. The Contractor shall include the terms
of this clause in every subcontract or purchase order of
$10,000 or more unless exempted by rules, regulations, or
orders of the Secretary. The Contractor shall act as speci-
fied by the Deputy Assistant Secretary to enforce the terms,
including action for noncompliance.

(End of clause)

Alternate | (Apr 1984). As prescribed in 22.1308(a)(2),
add the following as a preamble to the clause:

NoTice: The following term(s) of this clause are waived
for this contract: [List term(s)].

52.222-36 Affirmative Action for
Workers.
As prescribed in 22.1408, insert the following clause in
solicitations and contracts that exceed $2,500 or are
expected to exceed $2,500. See 22.1408(a) for exceptions.

Handicapped

AFFIRMATIVE ACTION FOR HANDICAPPED WORKERS
(APR 1984)

(a) General. (1) Regarding any position for which the
employee or applicant for employment is qualified, the
Contractor shall not discriminate against any employee or
applicant because of physical or mental handicap. The
Contractor agrees to take affirmative action to employ,
advance in employment, and otherwise treat qualified hand-
icapped individual s without discrimination based upon their
physica or mental handicap in all employment practices
such as—

(i) Employment;

(ii) Upgrading;

(iii) Demotion or transfer;
(iv) Recruitment;

(v) Advertising;

(vi) Layoff or termination;

(vii) Rates of pay or other forms of compensa-
tion; and

(viii) Selection for training, including appren-
ticeship.

(2) The Contractor agrees to comply with the rules,
regulations, and relevant orders of the Secretary of Labor
(Secretary) issued under the Rehabilitation Act of 1973 (29
U.S.C. 793) (the Act), as amended.

(b) Postings. (1) The Contractor agrees to post employ-
ment notices stating—

(i) The Contractor’s obligation under the law to
take affirmative action to employ and advance in employ-
ment qualified handicapped individuals, and

(i) The rights of applicants and employees.

(2) These notices shall be posted in conspicuous
places that are available to employees and applicants for
employment. They shall be in a form prescribed by the
Director, Office of Federal Contract Compliance Programs,
Department of Labor (Director), and provided by or through
the Contracting Officer.

(3) The Contractor shall notify each labor union or
representative of workers with which it has a collective bar-
gaining agreement or other contract understanding, that the
Contractor is bound by the terms of Section 503 of the Act
and is committed to take affirmative action to employ, and
advance in employment, qualified physically and mentally
handicapped individuals.

(c) Noncompliance. If the Contractor does not comply
with the requirements of this clause, appropriate actions
may be taken under the rules, regulations, and relevant
orders of the Secretary issued pursuant to the Act.

(d) Subcontracts. The Contractor shall include the terms
of this clause in every subcontract or purchase order in
excess of $2,500 unless exempted by rules, regulations, or
orders of the Secretary. The Contractor shall act as specified
by the Director to enforce the terms, including action for
noncompliance.

(End of clause)

Alternate | (Apr 1984). As prescribed in 22.1408(b),
when the agency head waives one or more (but not all) of
the terms of the clause in accordance with 22.1403(a) or
22.1403(b), add the following as a preamble to the clause:

NoTice: The following term(s) of this clause are waived
for this contract: [List term(s)].

52.222-37 Employment Reports on Disabled Veterans
and Veterans of the Vietham Era.
As prescribed in 22.1308(b), insert the following clause:
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EMPLOYMENT REPORTS ON DISABLED VETERANS AND
VETERANS OF THE VIETNAM ERA (APR 1998)

(8) Unless the Contractor is a State or local government
agency, the Contractor shall report at least annualy, as
required by the Secretary of Labor, on—

(1) The number of disabled veterans and the number
of veterans of the Vietnam era in the workforce of the con-
tractor by job category and hiring location; and

(2) The total number of new employees hired during
the period covered by the report, and of that total, the num-
ber of disabled veterans, and the number of veterans of the
Vietnam era.

(b) The above items shall be reported by completing the
form entitled “Federal Contractor Veterans Employment
Report VETS-100."

(c) Reports shall be submitted no later than March 31 of
each year beginning March 31, 1988.

(d) The employment activity report required by para
graph (a)(2) of this clause shall reflect total hires during the
most recent 12-month period as of the ending date selected
for the employment profile report required by paragraph
(a)(1) of thisclause. Contractors may select an ending date:

(2) As of the end of any pay period during the period
January through March 1st of the year the report is due, or

(2) As of December 31, if the contractor has previous
written approval from the Equal Employment Opportunity
Commission to do so for purposes of submitting the
Employer Information Report EEO-1 (Standard Form 100).

(e) The count of veterans reported according to para
graph (a) of this clause shal be based on voluntary
disclosure. Each Contractor subject to the reporting require-
ments at 38 U.S.C. 4212 shal invite al disabled veterans
and veterans of the Vietnam era who wish to benefit under
the affirmative action program at 38 U.S.C. 4212 to identify
themselves to the Contractor. The invitation shall state that
the information is voluntarily provided; that the information
will be kept confidential; that disclosure or refusal to pro-
vide the information will not subject the applicant or
employee to any adverse treatment; and that the information
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will be used only in accordance with the regulations pro-
mulgated under 38 U.S.C. 4212.

(f) Subcontracts. The Contractor shall include the terms
of this clause in every subcontract or purchase order of
$10,000 or more unless exempted by rules, regulations, or
orders of the Secretary.

(End of clause)

52.222-38—52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965, as Amended.
As prescribed in 22.1006(a), insert the following clause:

ServiCE CONTRACT AcT OF 1965, As AMENDED (MAY 1989)

(a) Definitions. “Act,” as used in this clause, means the
Service Contract Act of 1965, as amended (41 U.S.C. 351,
et seq.).

“Contractor,” as used in this clause or in any subcontract,
shall be deemed to refer to the subcontractor, except in the
term “Government Prime Contractor.”

“Service employee,” as used in this clause, means any
person engaged in the performance of this contract other
than any person employed in a bona fide executive, admin-
istrative, or professional capacity, as these terms are
defined in Part 541 of Title 29, Code of Federal
Regulations, as revised. It includes all such persons
regardless of any contractual relationship that may be
alleged to exist between a Contractor or subcontractor and
such persons.

(b) Applicability. This contract is subject to the follow-
ing provisions and to all other applicable provisions of the
Act and regulations of the Secretary of Labor (29 CFR Part
4). This clause does not apply to contracts or subcontracts
administratively exempted by the Secretary of Labor or
exempted by 41 U.S.C. 356, as interpreted in Subpart C of
29 CFR Part 4.

(c) Compensation. (1) Each service employee employed
in the performance of this contract by the Contractor or any
subcontractor shall be paid not less than the minimum mon-
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Material Safety Data Sheets (MSDS's), meeting the require-
ments of 29 CFR 1910.1200(g) and the latest version of
Federal Standard No. 313, for all hazardous materials iden-
tified in paragraph (b) of this clause.

(1) For items shipped to consignees, the Contractor
shall include a copy of the MSDS's with the packing list or
other suitable shipping document which accompanies each
shipment. Alternatively, the Contractor is permitted to
transmit MSDS's to consignees in advance of receipt of
shipments by consignees, if authorized in writing by the
Contracting Officer.

(2) For items shipped to consignees identified by
mailing address as agency depots, distribution centers or
customer supply centers, the Contractor shall provide one
copy of the MSDS's in or on each shipping container. If
affixed to the outside of each container, the MSDS's must be
placed in a westher resistant envelope.

52.223-4 Recovered Material Certification.
As prescribed in 23.405(a), insert the following provision:

REcoVERED MATERIAL CERTIFICATION (OcT 1997)

Asrequired by the Resource Conservation and Recovery
Act of 1976 (42 U.S.C. 6962(c)(3)(A)(i)), the offeror certi-
fies, by signing this offer, that the percentage of recovered
materials to be used in the performance of the contract will
be at least the amount required by the applicable contract
specifications.

(End of provision)

52.223-5 Pollution Prevention and Right-to-Know
I nfor mation.
As prescribed in 23.1005, insert the following clause:

PoLLuUTION PREVENTION AND RIGHT-TO-KNOW INFORMATION
| (APr 1998)

(a) Executive Order 12856 of August 3, 1993, requires
Federal facilities to comply with the provisions of the
Emergency Planning and Community Right-to-Know Act of
1986 (EPCRA) (42 U.S.C. 11001-11050) and the Pollution
Prevention Act of 1990 (PPA) (42 U.S.C. 13101-13109).

(b) The Contractor shall provide all information needed
by the Federal facility to comply with the emergency plan-
ning reporting requirements of Section 302 of EPCRA; the
emergency notice requirements of Section 304 of EPCRA;
the list of Material Safety Data Sheets required by Section
311 of EPCRA; the emergency and hazardous chemical
inventory forms of Section 312 of EPCRA; the toxic
chemical release inventory of Section 313 of EPCRA,
which includes the reduction and recycling information
required by Section 6607 of PPA; and the toxic chemical

reduction goals requirements of Section 3-302 of
Executive Order 12856.

(End of clause)

52.223-6 Drug-Free Workplace.
As prescribed in 23.505, insert the following clause:

DRUG-FREe WORKPLACE (JaN 1997)

(a) Definitions. Asused in this clause—

“Controlled substance” means a controlled substance in
schedules | through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812) and as further defined in
regulation at 21 CFR 1308.11 - 1308.15.

“Conviction” means afinding of guilt (including a plea of
nolo contendere) or imposition of sentence, or both, by any
judicia body charged with the responsibility to determine
violations of the Federal or State crimina drug statutes.

“Criminal drug statute” means a Federal or non-Federal
criminal statute involving the manufacture, distribution, dis-
pensing, possession, or use of any controlled substance.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the Contractor in connection with a
specific contract at which employees of the Contractor are
prohibited from engaging in the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a controlled
substance.

“Employee” means an employee of a Contractor directly
engaged in the performance of work under a Government
contract. “Directly engaged” is defined to include all direct
cost employees and any other Contractor employee who has
other than aminimal impact or involvement in contract per-
formance.

“Individual” means an offeror/contractor that has no
more than one employee including the offeror/contractor.

(b) The Contractor, if other than an individual, shall—
within 30 days after award (unless alonger period is agreed
to in writing for contracts of 30 days or more performance
duration), or as soon as possible for contracts of less than 30
days performance duration—

(1) Publish a statement notifying its employees that the
unlawful manufacture, distribution, dispensing, possession, or
use of a controlled substance is prohibited in the Contractor's
workplace and specifying the actions that will be taken against
employees for violations of such prohibition;

(2) Establish an ongoing drug-free awareness pro-
gram to inform such employees about—

(i) The dangers of drug abuse in the workplace;

(i) The Contractor's policy of maintaining a drug-
free workplace;

(iii) Any available drug counseling, rehabilitation,
and employee assistance programs; and
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(iv) The penalties that may be imposed upon
employees for drug abuse violations occurring in the work-
place;

(3) Provide al employees engaged in performance of
the contract with a copy of the statement required by sub-
paragraph (b)(1) of this clause;

(4) Notify such employeesin writing in the statement
required by subparagraph (b)(1) of this clause that, asacon-
dition of continued employment on this contract, the
employee will—

(i) Abide by the terms of the statement; and

(ii) Notify the employer in writing of the
employee's conviction under a crimina drug statute for a
violation occurring in the workplace no later than 5 days
after such conviction;

(5) Notify the Contracting Officer in writing within
10 days after receiving notice under subdivision (b)(4)(ii) of
this clause, from an employee or otherwise receiving actual
notice of such conviction. The notice shall include the posi-
tion title of the employee;

(6) Within 30 days after receiving notice under subdi-
vision (b)(4)(ii) of this clause of aconviction, take one of the
following actions with respect to any employee who is con-
victed of adrug abuse violation occurring in the workplace:

(i) Taking appropriate personnel action against
such employee, up to and including termination; or

(i) Require such employee to satisfactorily partic-
ipate in a drug abuse assistance or rehabilitation program
approved for such purposes by a Federal, State, or local
health, law enforcement, or other appropriate agency; and

(7) Make a good faith effort to maintain a drug-free
workplace through implementation of subparagraphs (b)(1)
though (b)(6) of this clause.

(c) The Contractor, if an individual, agrees by award of
the contract or acceptance of a purchase order, not to engage
in the unlawful manufacture, distribution, dispensing, pos-
session, or use of a controlled substance while performing
this contract.

(d) In addition to other remedies available to the
Government, the Contractor's failure to comply with the
requirements of paragraph (b) or (c) of this clause may, pur-
suant to FAR 23.506, render the Contractor subject to
suspension of contract payments, termination of the contract
or default, and suspension or debarment.

(End of clause)

52.223-7 Notice of Radioactive M aterials.
As prescribed in 23.602, insert the following clause:

52-132 (FAC 97-04)

NoTICE OF RADIOACTIVE MATERIALS (JAN 1997)

(&) The Contractor shall notify the Contracting Officer or
designee, in writing, * days prior to the
delivery of, or prior to completion of any servicing required
by this contract of, items containing either (1) radioactive
meateria requiring specific licensing under the regulations
issued pursuant to the Atomic Energy Act of 1954, as
amended, as set forth in Title 10 of the Code of Federal
Regulations, in effect on the date of this contract, or (2)
other radioactive material not requiring specific licensing in
which the specific activity is greater than 0.002 microcuries
per gram or the activity per item equals or exceeds 0.01
microcuries. Such notice shall specify the part or parts of
the items which contain radioactive materials, a description
of the materials, the name and activity of the isotope, the
manufacturer of the materials, and any other information
known to the Contractor which will put users of the items
on notice asto the hazardsinvolved (OMB No. 9000-0107).

* The Contracting Officer shall insert the number of days
required in advance of delivery of the item or completion
of the servicing to assure that required licenses are obtained
and appropriate personnel are notified to institute any nec-
essary safety and health precautions. See FAR 23.601(d).

(b) If there has been no change affecting the quantity of
activity, or the characteristics and composition of the radioac-
tive material from deliveries under this contract or prior
contracts, the Contractor may request that the Contracting
Officer or designee waive the notice requirement in para-
graph (a) of this clause. Any such request shall—

(1) Be submitted in writing;

(2) State that the quantity of activity, characteristics, and
composition of the radioactive material have not changed; and

(3) Cite the contract number on which the prior noti-
fication was submitted and the contracting office to which it
was submitted.

(c) All items, parts, or subassemblies which contain
radioactive materials in which the specific activity is greater
than 0.002 microcuries per gram or activity per item equals or
exceeds 0.01 microcuries, and all containers in which such
items, parts or subassemblies are delivered to the Government
shall be clearly marked and labeled as required by the latest
revision of MIL-STD 129 in effect on the date of the contract.

(d) This clause, including this paragraph (d), shall be
inserted in all subcontracts for radioactive materials meet-
ing the criteriain paragraph (@) of this clause.

(End of clause)

52.223-8 [Reserved]
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may be expected to result in either an increase or decrease in
the contract price and shall take appropriate action as the
Contracting Officer directs. The contract price shall be equi-
tably adjusted to cover the costs of action taken by the
Contractor at the direction of the Contracting Officer, includ-
ing any interest, penalty, and reasonable attorneys' fees.

(End of clause)

52.229-7 Taxes—Fixed-Price Contracts with Foreign
Governments.
Asprescribed in 29.402-1(b), insert the following clause:

Taxes—FixeED-PrICE CONTRACTS WITH FOREIGN
GOVERNMENTS (JAN 1991)

(a) “Contract date,” asused in this clause, meansthe date
set for bid opening or, if this is a negotiated contract or a
modification, the effective date of this contract or modifica
tion.

(b) The contract price, including the prices in any sub-
contracts under this contract, does not include any tax or
duty that the Government of the United States and the
Government of [insert name of the foreign govern-
ment] have agreed shall not apply to expenditures made by
the United Statesin [insert name of country], or any
tax or duty not applicable to this contract or any subcon-
tracts under this contract, pursuant to the laws of
[insert name of country]. If any such tax or duty has been
included in the contract price, through error or otherwise,
the contract price shall be correspondingly reduced.

(c) If, after the contract date, the Government of the
United States and the Government of [insert name
of the foreign government] agree that any tax or duty
included in the contract price shall not apply to expenditures
by the United Statesin [insert name of country],
the contract price shall be reduced accordingly.

(d) No adjustment shall be made in the contract price
under this clause unless the amount of the adjustment
exceeds $250.

(End of clause)

52.229-8 Taxes—Foreign Cost-Reimbur sement
Contracts.

As prescribed in 29.402-2(a), insert the following clause:

TAXES—FOREIGN CosT-REIMBURSEMENT CONTRACTS
(MAR 1990)

(@ Any tax or duty from which the United States
Government is exempt by agreement with the Government of
[insert name of the foreign government], or from

which the Contractor or any subcontractor under this contract

is exempt under the laws of [insert name of country],
shall not constitute an allowable cost under this contract.

(b) If the Contractor or subcontractor under this contract
obtains a foreign tax credit that reduces its Federal income
tax liability under the United States Internal Revenue Code
(Title 26, U.S. Code) because of the payment of any tax or
duty that was reimbursed under this contract, the amount of
the reduction shall be paid or credited at the time of such
offset to the Government of the United States as the
Contracting Officer directs.

(End of clause)

52.229-9 Taxes—Cost-Reimbursement Contracts with
Foreign Governments.
Asprescribed in 29.402-2(b), insert the following clause:

TAxES—CoST-REIMBURSEMENT CONTRACTS WITH FOREIGN
GOoVERNMENTS (MAR 1990)

(@ Any tax or duty from which the United States
Government is exempt by agreement with the Government
of [insert name of the foreign government], or from
which any subcontractor under this contract is exempt under
the laws of [insert name of country], shall not con-
gtitute an allowable cost under this contract.

(b) If any subcontractor obtains a foreign tax credit that
reduces its Federa income tax liability under the United
States Internal Revenue Code (Title 26, U.S. Code) because
of the payment of any tax or duty that was reimbursed under
this contract, the amount of the reduction shall be paid (not
credited to the contract) to the Treasurer of the United States
at the time the Federal income tax return is filed.

(End of clause)

52.229-10 State of New Mexico Gross Receipts and
Compensating Tax.
As prescribed in 29.401-6(b), insert the following clause:

StATE OF NEW MEXICO GROSS RECEIPTS AND
COMPENSATING Tax (OcT 1988)

(a) Within thirty (30) days after award of this contract,
the Contractor shall advise the State of New Mexico of this
contract by registering with the State of New Mexico,
Taxation and Revenue Department, Revenue Division, pur-
suant to the Tax Administration Act of the State of New
Mexico and shall identify the contract number.

(b) The Contractor shal pay the New Mexico gross
receipts taxes, pursuant to the Gross Receipts and
Compensating Tax Act of New Mexico, assessed against the
contract fee and costs paid for performance of this contract,
or of any part or portion thereof, within the State of New
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Mexico. The allowability of any gross receipts taxes or local
option taxes lawfully paid to the State of New Mexico by the
Contractor or its subcontractors will be determined in accor-
dance with the Allowable Cost and Payment clause of this
contract except as provided in paragraph (d) of this clause.
(c) The Contractor shall submit applications for
Nontaxable Transaction Certificates, Form CSR-3C, to the:

State of New Mexico Taxation and Revenue Dept.
Revenue Division

PO Box 630

Santa Fe, New Mexico 87509

When the Type 15 Nontaxable Transaction Certificate is
issued by the Revenue Division, the Contractor shall use
these certificates strictly in accordance with this contract,
and the agreement between the (* ) and
the New Mexico Taxation and Revenue Department.

(d) The Contractor shall provide Type 15 Nontaxable
Transaction Certificates to each vendor in New Mexico sell-
ing tangible personal property to the Contractor for use in
the performance of this contract. Failure to provide a Type
15 Nontaxable Transaction Certificate to vendors will
result in the vendor's liability for the gross receipt taxes and
those taxes, which are then passed on to the Contractor,
shall not be reimbursable as an alowable cost by the
Government.

(e) The Contractor shall pay the New Mexico compen-
sating user tax for any tangible personal property which is
purchased pursuant to a Nontaxable Transaction Certificate
if such property is not used for Federal purposes.

(f) Out-of -state purchase of tangible personal property by
the Contractor which would be otherwise subject to com-
pensation tax shall be governed by the principles of this
clause. Accordingly, compensating tax shall be due from
the contractor only if such property is not used for Federal
purposes.

(g) The (* ) may receive information
regarding the Contractor from the Revenue Division of the
New Mexico Taxation and Revenue Department and, at
the discretion of the (* ), may partici-
pate in any matters or proceedings pertaining to this clause
or the above-mentioned Agreement. This shall not pre-
clude the Contractor from having its own representative
nor does it obligate the (* ) to represent
its Contractor.

(h) The Contractor agrees to insert the substance of this
clause, including this paragraph (h), in each subcontract
which meetsthe criteriain 29.401-6(b)(1) through (3) of the
Federal Acquisition Regulation, 48 CFR Part 29.

(i) Paragraphs (@) through (h) of this clause shall be null
and void should the Agreement referred to in paragraph (c)
of this clause be terminated; provided, however, that such
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termination shall not nullify obligations already incurred
prior to the date of termination.

[*Insert appropriate agency name in blanks.]

(End of clause)

52.230-1 Cost Accounting Standards Notices and
Certification.
As prescribed in 30.201-3, insert the following provision:

CosT ACCOUNTING STANDARDS NOTICES AND CERTIFICATION
(APR 1998)

Note: This notice does not apply to small businesses or for-
eign governments. This notice is in three parts, identified
by Roman numerals | through I11.

Offerors shall examine each part and provide the
requested information in order to determine Cost
Accounting Standards (CAS) requirements applicable to
any resultant contract.

If the offeror isan educational institution, Part |1 does not
apply unless the contemplated contract will be subject to
full or modified CAS coverage pursuant to 48 CFR
9903.201-2(c)(5) or 9903.201-2(c)(6), respectively.

I. DISCLOSURE STATEMENT—COST ACCOUNTING
PRACTICES AND CERTIFICATION

(& Any contract in excess of $500,000 resulting
from this solicitation will be subject to the require-
ments of the Cost Accounting Standards Board (48
CFR Chapter 99), except for those contractswhich are
exempt as specified in 48 CFR 9903.201-1.

(b) Any offeror submitting a proposal which, if
accepted, will result in a contract subject to the
requirements of 48 CFR Chapter 99 must, as a condi-
tion of contracting, submit a Disclosure Statement as
required by 48 CFR 9903.202. When required, the
Disclosure Statement must be submitted as a part of
the offeror's proposal under this solicitation unless the
offeror has already submitted a Disclosure Statement
disclosing the practices used in connection with the
pricing of this proposal. If an applicable Disclosure
Statement has already been submitted, the offeror
may satisfy the requirement for submission by pro-
viding the information requested in paragraph (c) of
Part | of this provision.

CauTion: Inthe absence of specific regulations or agree-
ment, a practice disclosed in a Disclosure Statement shall
not, by virtue of such disclosure, be deemed to be a
proper, approved, or agreed-to practice for pricing pro-
posals or accumulating and reporting contract
performance cost data.
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(c) Check the appropriate box below:

[J (1) Certificate of Concurrent Submission of
Disclosure Satement. The offeror hereby certifies
that, as a part of the offer, copies of the Disclosure
Statement have been submitted as follows:

(i) Original and one copy to the cognizant
Administrative Contracting Officer (ACO) or cog-
nizant Federal agency official authorized to act in that
capacity (Federal official), as applicable; and

(ii) One copy to the cognizant Federal auditor.

(Disclosure must be on Form No. CASB DS-1 or CASB
DS-2, as applicable. Forms may be obtained from the cog-
nizant ACO or Federal official and/or from the loose-leaf
version of the Federal Acquisition Regulation.)

Date of Disclosure Statement:
Name and Address of Cognizant ACO or Federa
Official WhereFiled:

The offeror further certifies that the practices used in
estimating costsin pricing this proposal are consistent
with the cost accounting practices disclosed in the
Disclosure Statement.

[J (2) Certificate of Previously Submitted
Disclosure Statement. The offeror hereby certifies that
the required Disclosure Statement was filed as follows:

Date of Disclosure Statement:
Name and Address of Cognizant ACO or Federa
Official Where Filed:

The offeror further certifies that the practices used in
estimating costsin pricing this proposal are consistent
with the cost accounting practices disclosed in the
applicable Disclosure Statement.

[] (3) Certificate of Monetary Exemption. The
offeror hereby certifies that the offeror, together with
all divisions, subsidiaries, and affiliates under com-
mon control, did not receive net awards of negotiated
prime contracts and subcontracts subject to CAS
totaling more than $25 million (of which at least one
award exceeded $1 million) in the cost accounting
period immediately preceding the period in which this
proposal was submitted. The offeror further certifies
that if such status changes before an award resulting
from this proposal, the offeror will advise the
Contracting Officer immediately.

[J (4) Certificate of Interim Exemption. The
offeror hereby certifies that (i) the offeror first
exceeded the monetary exemption for disclosure, as
defined in (3) of this subsection, in the cost account-
ing period immediately preceding the period in which
this offer was submitted and (ii) in accordance with
48 CFR 9903.202-1, the offeror is not yet required to

submit a Disclosure Statement. The offeror further
certifies that if an award resulting from this proposal
has not been made within 90 days after the end of that
period, the offeror will immediately submit a revised
certificate to the Contracting Officer, in the form
specified under subparagraph (c)(1) or (c)(2) of Part |
of this provision, as appropriate, to verify submission
of a completed Disclosure Statement.

CauTion:  Offerors currently required to disclose
because they were awarded a CAS-covered prime con-
tract or subcontract of $25 million or more in the
current cost accounting period may not claim this
exemption (4). Further, the exemption applies only in
connection with proposals submitted before expiration
of the 90-day period following the cost accounting
period in which the monetary exemption was exceeded.

[1. Cost ACCOUNTING STANDARDS—ELIGIBILITY FOR
MobiFIED CONTRACT COVERAGE

If the offeror is eligible to use the modified provi-
sions of 48 CFR 9903.201-2(b) and elects to do so,
the offeror shall indicate by checking the box below.
Checking the box below shall mean that the resultant
contract is subject to the Disclosure and Consistency
of Cost Accounting Practices clausein lieu of the Cost
Accounting Standards clause.

[J The offeror hereby claims an exemption from
the Cost Accounting Standards clause under the pro-
visions of 48 CFR 9903.201-2(b) and certifies that the
offeror is eligible for use of the Disclosure and
Consistency of Cost Accounting Practices clause
because during the cost accounting period immedi-
ately preceding the period in which this proposal was
submitted, the offeror received less than $25 million
in awards of CAS-covered prime contracts and sub-
contracts, or the offeror did not receive a single
CAS-covered award exceeding $1 million. The
offeror further certifies that if such status changes
before an award resulting from this proposal, the
offeror will advise the Contracting Officer immedi-
ately.

CauTion: An offeror may not claim the above eligibil-
ity for modified contract coverage if this proposa is
expected to result in the award of a CAS-covered con-
tract of $25 million or more or if, during its current cost
accounting period, the offeror has been awarded a sin-
gle CAS-covered prime contract or subcontract of
$25 million or more.

I11. ADDITIONAL COST ACCOUNTING STANDARDS
APPLICABLE TO EXISTING CONTRACTS
The offeror shall indicate below whether award of
the contemplated contract would, in accordance with
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subparagraph (a)(3) of the Cost Accounting Standards
clause, require a change in established cost account-
ing practices affecting existing contracts and
subcontracts.

[J] yes [J No

(End of provision)

Alternate | (Apr 1996). As prescribed in 30.201-3(b),
add the following subparagraph (c)(5) to Part | of the basic
provision:

[J (5) Certificate of Disclosure Satement Due Date by
Educational Institution. If the offeror is an educational
institution that, under the transition provisions of 48 CFR
9903.202-1(f), is or will be required to submit a Disclosure
Statement after receipt of this award, the offeror hereby cer-
tifies that (check one and complete):

[J (i) A Disclosure Statement Filing Due Date of
has been established with the cognizant
Federal agency.

[J (ii) The Disclosure Statement will be submitted
within the 6-month period ending months
after receipt of this award.

Name and Address of Cognizant ACO or Federal Official
Where Disclosure Statement is to be Filed:

52.230-2 Cost Accounting Standards.
As prescribed in 30.201-4(a), insert the following clause:

CosT ACCOUNTING STANDARDS (APR 1998)

(@) Unless the contract is exempt under 48 CFR
9903.201-1 and 9903.201-2, the provisions of 48 CFR Part
9903 are incorporated herein by reference and the
Contractor, in connection with this contract, shall—

(1) (CAS-covered Contracts Only) By submission of a
Disclosure Statement, disclosein writing the Contractor's cost
accounting practices as required by 48 CFR 9903.202-1
through 9903.202-5, including methods of distinguishing
direct costs from indirect costs and the basis used for allocat-
ing indirect costs. The practices disclosed for this contract
shal be the same as the practices currently disclosed and
applied on al other contracts and subcontracts being per-
formed by the Contractor and which contain a Cost
Accounting Standards (CAS) clause. If the Contractor has
notified the Contracting Officer that the Disclosure Statement
containstrade secrets and commercid or financial information
which isprivileged and confidential, the Disclosure Statement
shall be protected and shal not be released outside of the
Government.
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(2) Follow consistently the Contractor's cost account-
ing practices in accumulating and reporting contract
performance cost data concerning this contract. If any
changein cost accounting practicesis made for the purposes
of any contract or subcontract subject to CAS requirements,
the change must be applied prospectively to this contract
and the Disclosure Statement must be amended accordingly.
If the contract price or cost allowance of this contract is
affected by such changes, adjustment shall be made in
accordance with subparagraph (a)(4) or (a)(5) of this clause,
as appropriate.

(3) Comply with al CAS, including any modifica-
tions and interpretations indicated thereto contained in
48 CFR Part 9904, in effect on the date of award of this con-
tract or, if the Contractor has submitted cost or pricing data,
on the date of final agreement on price as shown on the
Contractor's signed certificate of current cost or pricing
data. The Contractor shall also comply with any CAS (or
modifications to CAS) which hereafter become applicable
to a contract or subcontract of the Contractor. Such com-
pliance shall be required prospectively from the date of
applicability to such contract or subcontract.

(4)(i) Agree to an equitable adjustment as provided in
the Changes clause of this contract if the contract cost is
affected by a change which, pursuant to subparagraph (a)(3)
of this clause, the Contractor is required to make to the
Contractor's established cost accounting practices.

(i) Negotiate with the Contracting Officer to deter-
mine the terms and conditions under which a change may be
made to a cost accounting practice, other than a change
made under other provisions of subparagraph (a)(4) of this
clause; provided that no agreement may be made under this
provision that will increase costs paid by the United States.

(iii) When the parties agree to a change to a cost
accounting practice, other than a change under subdivision
(8)(4)(i) of this clause, negotiate an equitable adjustment as
provided in the Changes clause of this contract.

(5) Agree to an adjustment of the contract price or
cost allowance, as appropriate, if the Contractor or a sub-
contractor fails to comply with an applicable Cost
Accounting Standard, or to follow any cost accounting prac-
tice consistently and such failure results in any increased
costs paid by the United States. Such adjustment shall pro-
vide for recovery of the increased costs to the United States,
together with interest thereon computed at the annual rate
established under section 6621 of the Internal Revenue
Code of 1986 (26 U.S.C. 6621) for such period, from the
time the payment by the United States was made to the time
the adjustment is effected. In no case shall the Government
recover costs greater than the increased cost to the
Government, in the aggregate, on the relevant contracts sub-
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ject to the price adjustment, unless the Contractor made a
change in its cost accounting practices of which it was
aware or should have been aware at the time of price nego-
tiations and which it failed to disclose to the Government.

(b) If the partiesfail to agree whether the Contractor or a
subcontractor has complied with an applicable CAS in
48 CFR 9904 or a CAS rule or regulation in 48 CFR 9903
and as to any cost adjustment demanded by the United
States, such failure to agree will constitute a dispute under
the Contract DisputesAct (41 U.S.C. 601).

(c) The Contractor shall permit any authorized represen-
tatives of the Government to examine and make copies of
any documents, papers, or records relating to compliance
with the requirements of this clause.

(d) The Contractor shall include in all negotiated sub-
contracts which the Contractor enters into, the substance of
this clause, except paragraph (b), and shall require such
inclusion in al other subcontracts, of any tier, including the
obligation to comply with al CAS in effect on the subcon-
tractor’'s award date or if the subcontractor has submitted
cost or pricing data, on the date of final agreement on price
as shown on the subcontractor’s signed Certificate of
Current Cost or Pricing Data. If the subcontract is awarded
to a business unit which pursuant to 48 CFR 9903.201-2 is
subject to other types of CAS coverage, the substance of the
applicable clause set forth in subsection 30.201-4 of the
Federal Acquisition Regulation shall be inserted. This
requirement shall apply only to negotiated subcontracts in
excess of $500,000, except that the requirement shall not
apply to negotiated subcontracts otherwise exempt from the
requirement to include a CAS clause as specified in 48 CFR
9903.201-1.

(End of clause)

52.230-3 Disclosureand Consistency of Cost Accounting
Practices.
As prescribed in 30.201-4(b)(1), insert the following
clause:

DiscLOSURE AND CONSISTENCY OF COST ACCOUNTING
PracTICES (APR 1998)

(@) The Contractor, in connection with this contract,
shall—

(1) Comply with the requirements of 48 CFR
9904.401, Consistency in Estimating, Accumulating, and
Reporting Costs; 48 CFR 9904.402, Consistency in
Allocating Costs Incurred for the Same Purpose; 48 CFR
9904.405, Accounting for Unallowable Costs; and 48 CFR
9904.406, Cost Accounting Standard—Cost Accounting
Period, in effect on the date of award of this contract as
indicated in 48 CFR Part 9904.

(2) (CAS-covered Contracts Only) If it is abusiness
unit of a company required to submit a Disclosure
Statement, disclose in writing its cost accounting practices
as required by 48 CFR 9903.202-1 through 9903.202-5. If
the Contractor has notified the Contracting Officer that the
Disclosure Statement contains trade secrets and commercial
or financial information which is privileged and confiden-
tial, the Disclosure Statement shall be protected and shall
not be released outside of the Government.

(3)(i) Follow consistently the Contractor's cost
accounting practices. A change to such practices may be
proposed, however, by either the Government or the
Contractor, and the Contractor agrees to negotiate with the
Contracting Officer the terms and conditions under which a
change may be made. After the terms and conditions under
which the change is to be made have been agreed to, the
change must be applied prospectively to this contract, and
the Disclosure Statement, if affected, must be amended
accordingly.

(ii) The Contractor shall, when the parties agree
to a change to a cost accounting practice and the
Contracting Officer has made the finding required in
48 CFR 9903.201-6(b), that the change is desirable and
not detrimental to the interests of the Government, nego-
tiate an equitable adjustment as provided in the Changes
clause of this contract. In the absence of the required
finding, no agreement may be made under this contract
clause that will increase costs paid by the United States.

(4) Agree to an adjustment of the contract price or
cost allowance, as appropriate, if the Contractor or a sub-
contractor fails to comply with the applicable CAS or to
follow any cost accounting practice, and such failure results
in any increased costs paid by the United States. Such
adjustment shall provide for recovery of the increased costs
to the United States together with interest thereon computed
at the annua rate of interest established under the Internal
Revenue Code of 1986 (26 U.S.C. 6621), from the time the
payment by the United States was made to the time the
adjustment is effected.

(b) If the partiesfail to agree whether the Contractor has
complied with an applicable CAS, rule, or regulation as
specified in 48 CFR 9903 and 9904 and as to any cost
adjustment demanded by the United States, such failure to
agree will constitute a dispute under the Contract Disputes
Act (41 U.S.C. 601).

(c) The Contractor shall permit any authorized represen-
tatives of the Government to examine and make copies of
any documents, papers, and records relating to compliance
with the requirements of this clause.

(d) The Contractor shall include in all negotiated sub-
contracts, which the Contractor entersinto, the substance of
this clause, except paragraph (b), and shall require such
inclusion in all other subcontracts of any tier, except that—
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(1) If the subcontract is awarded to a business unit
which pursuant to 48 CFR 9903.201-2 is subject to other
types of CAS coverage, the substance of the applicable
clause set forth in subsection 30.201-4 of the Federa
Acquisition Regulation shall be inserted.

(2) This requirement shall apply only to negotiated
subcontracts in excess of $500,000.

(3) The requirement shall not apply to negotiated
subcontracts otherwise exempt from the requirement to
include a CAS clause as specified in 48 CFR 9903.201-1.

(End of clause)

52.230-4 Consistency in Cost Accounting Practices.
As prescribed in 30.201-4(c), insert the following clause:

CoNSsISTENCY IN CosT ACCOUNTING PrRACTICES (AuG 1992)

The Contractor agrees that it will consistently follow the
cost accounting practices disclosed on Form CASB DS-1in
estimating, accumulating and reporting costs under this con-
tract. In the event the Contractor fals to follow such
practices, it agrees that the contract price shall be adjusted,
together with interest, if such failure resultsin increased cost
paid by the U.S. Government. Interest shall be computed at
the annual rate of interest established under section 6621 of
the Internal Revenue Code of 1986 (26 U.S.C. 6621) from
the time payment by the Government was made to the time
adjustment is effected. The Contractor agrees that the
Disclosure Statement filed with the U.K. Ministry of
Defence shall be available for inspection and use by autho-
rized representatives of the United States Government.

(End of clause)

52.230-5 Cost Accounting Standards—Educational
I nstitution.
As prescribed in 30.201-4(e), insert the following clause:

CosT ACCOUNTING STANDARDS—EDUCATIONAL INSTITUTION
(APR 1998)

(@) Unless the contract is exempt under 48 CFR
9903.201-1 and 9903.201-2, the provisions of 48 CFR 9903
are incorporated herein by reference and the Contractor, in
connection with this contract, shall—

(1) (CAS-covered Contracts Only). If abusiness unit
of an educational institution required to submit a Disclosure
Statement, disclose in writing the Contractor’s cost account-
ing practices as required by 48 CFR 9903.202-1 through
9903.202-5, including methods of distinguishing direct
costs from indirect costs and the basis used for accumulat-
ing and alocating indirect costs. The practices disclosed for
this contract shall be the same as the practices currently dis-
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closed and applied on all other contracts and subcontracts
being performed by the Contractor and which contain a
Cost Accounting Standards (CAS) clause. If the Contractor
has notified the Contracting Officer that the Disclosure
Statement contains trade secrets, and commercia or finan-
cial information which is privileged and confidential, the
Disclosure Statement shall be protected and shall not be
released outside of the Government.

(2) Follow consistently the Contractor’'s cost
accounting practices in accumulating and reporting contract
performance cost data concerning this contract. If any
changein cost accounting practices is made for the purposes
of any contract or subcontract subject to CAS requirements,
the change must be applied prospectively to this contract
and the Disclosure Statement, if required, must be amended
accordingly. If an accounting principle change mandated
under Office of Management and Budget (OMB) Circular
A-21, Cost Principles for Educational Institutions, requires
that a change in the Contractor’s cost accounting practices
be made after the date of this contract award, the change
must be applied prospectively to this contract and the
Disclosure Statement, if required, must be amended accord-
ingly. If the contract price or cost allowance of this contract
is affected by such changes, adjustment shall be made in
accordance with subparagraph (a)(4) or (a)(5) of this clause,
as appropriate.

(3) Comply with all CAS, including any modifica
tions and interpretations indicated thereto contained in
48 CFR 9905 in effect on the date of award of this contract
or, if the Contractor has submitted cost or pricing data, on
the date of final agreement on price as shown on the
Contractor’'s signed certificate of current cost or pricing
data. The Contractor shall also comply with any CAS (or
modifications to CAS) which hereafter become applicable
to a contract or subcontract of the Contractor. Such com-
pliance shall be required prospectively from the date of
applicability to such contract or subcontract.

(4)(i) Agree to an equitable adjustment as provided in
the Changes clause of this contract if the contract cost is
affected by a change which, pursuant to subparagraph (a)(3)
of this clause, the Contractor is required to make to the
Contractor’s established cost accounting practices.

(i) Negotiate with the Contracting Officer to deter-
mine the terms and conditions under which a change may be
made to a cost accounting practice, other than a change
made under other provisions of subparagraph (a)(4) of this
clause; provided that no agreement may be made under this
provision that will increase costs paid by the United States.

(iii) When the parties agree to a change to a cost
accounting practice, other than a change under subdivision
(@(4)(i) or (a)(4)(iv) of this clause, negotiate an equitable
adjustment as provided in the Changes clause of this con-
tract.
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(iv) Agree to an equitable adjustment as provided in
the Changes clause of thiscontract, if the contract cost is mate-
rialy affected by an OMB Circular A-21 accounting principle
amendment which, on becoming effective after the date of
contract award, reguires the Contractor to make a change to
the Contractor’s established cost accounting practices.

(5) Agree to an adjustment of the contract price or
cost allowance, as appropriate, if the Contractor or a sub-
contractor fails to comply with an applicable Cost
Accounting Standard, or to follow any cost accounting prac-
tice consistently and such failure results in any increased
costs paid by the United States. Such adjustment shall pro-
vide for recovery of theincreased coststo the United States,
together with interest thereon computed at the annual rate
established under section 6621 of the Interna Revenue
Code of 1986 (26 U.S.C. 6621) for such period, from the
time the payment by the United States was made to the time
the adjustment is effected. In no case shall the Government
recover costs greater than the increased cost to the
Government, in the aggregate, on the relevant contracts sub-
ject to the price adjustment, unless the Contractor made a
change in its cost accounting practices of which it was
aware or should have been aware at the time of price nego-
tiations and which it failed to disclose to the Government.

(b) If the partiesfail to agree whether the Contractor or a
subcontractor has complied with an applicable CAS or a
CAS rule or regulation in 48 CFR 9903 and as to any cost
adjustment demanded by the United States, such failure to
agree will constitute a dispute under the Contract Disputes
Act (41 U.S.C. 601).

(c) The Contractor shall permit any authorized represen-
tatives of the Government to examine and make copies of
any documents, papers, or records relating to compliance
with the requirements of this clause.

(d) The Contractor shall include in all negotiated sub-
contracts which the Contractor enters into, the substance of
this clause, except paragraph (b), and shall require such
inclusion in al other subcontracts, of any tier, including the
obligation to comply with all applicable CAS in effect on
the subcontractor’s award date or, if the subcontractor has
submitted cost or pricing data, on the date of fina agree-
ment on price as shown on the subcontractor’s signed
Certificate of Current Cost or Pricing Data, except that—

(1) If the subcontract is awarded to a business unit
which pursuant to 48 CFR 9903.201-2 is subject to other
types of CAS coverage, the substance of the applicable
clause set forth in 48 CFR 9903.201-4 shall be inserted;

(2) This requirement shall apply only to negotiated
subcontracts in excess of $500,000; and

(3) The requirement shall not apply to negotiated
subcontracts otherwise exempt from the reguirement to
include a CAS clause as specified in 48 CFR 9903.201-1.

(End of clause)

52.230-6 Administration of
Standards.
As prescribed in 30.201-4(d)(1), insert the following
clause:

Cost  Accounting

ADMINISTRATION OF COST ACCOUNTING STANDARDS
(APR 1996)

For the purpose of administering the Cost Accounting
Standards (CAS) requirements under this contract, the
Contractor shall take the steps outlined in paragraphs (a)
through (g) of this clause:

(a) Submit to the Contracting Officer a description of any
cost accounting practice change, the total potential impact
of the change on contracts containing a CAS clause, and a
genera dollar magnitude of the change which identifies the
potential shift of costs between CAS-covered contracts by
contract type (i.e., firm-fixed-price, incentive, cost-plus-
fixed fee, etc.) and other contractor business activity. As
related to CAS-covered contracts, the analysis should iden-
tify the potential impact on funds of the various
Agencies/Departments (i.e.,, Department of Energy,
National Aeronautics and Space Administration, Army,
Navy, Air Force, other Department of Defense, other
Government) as follows:

(1) For any change in cost accounting practices
required in accordance with subparagraph (a)(3) and subdi-
vision (a)(4)(i) of the clause at FAR 52.230-2, Cost
Accounting Standards; or subparagraph (a)(3) and subdivi-
sions (a8)(4)(i) or (8)(4)(iv) of the clause at FAR 52.230-5,
Cost Accounting Standards—Educational Institution;
within 60 days (or such other date as may be mutually
agreed to) after award of a contract requiring this change.

(2) For any change in cost accounting practices pro-
posed in accordance with subdivision (a)(4)(ii) or (iii) of the
clauses at FAR 52.230-2, Cost Accounting Standards, and
FAR 52.230-5, Cost Accounting Standards—Educational
Institution; or with subparagraph (a)(3) of the clause at FAR
52.230-3, Disclosure and Consistency of Cost Accounting
Practices, not less than 60 days (or such other date as may
be mutually agreed to) before the effective date of the pro-
posed change.

(3) For any failure to comply with an applicable CAS
or to follow a disclosed practice (as contemplated by sub-
paragraph (a)(5) at FAR 52.230-2, Cost Accounting
Standards, and FAR 52.230-5, Cost Accounting
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Standards—Educational Institution; or by subparagraph
(a)(4) at FAR 52.230-3, Disclosure and Consistency of Cost
Accounting Practices):

(i) Within 60 days (or such other date as may be
mutually agreed to) after the date of agreement with theini-
tial finding of noncompliance, or

(ii) In the event of Contractor disagreement with
the initial finding of noncompliance, within 60 days of the
date the Contractor is notified by the Contracting Officer of
the determination of noncompliance.

(b) After an ACO, or cognizant Federal agency official,
determination of materiality, submit a cost impact proposal
in the form and manner specified by the Contracting Officer
within 60 days (or such other date as may be mutually
agreed to) after the date of determination of the adequacy
and compliance of a change submitted pursuant to para
graph (a) of this clause. The cost impact proposal shall be
in sufficient detail to permit evaluation, determination, and
negotiation of the cost impact upon each separate CAS-cov-
ered contract and subcontract.

(1) Cost impact proposals submitted for changesin cost
accounting practices required in accordance with subpara
graph (a)(3) and subdivision (8)(4)(i) of the clause at FAR
52.230-2, Cost Accounting Standards; or subparagraph (a)(3)
and subdivisions (a)(4)(i) or (Q)(4)(iv) of the clause at FAR
52.230-5, Cost Accounting Standards—Educational
Institution; shall identify the applicable standard or cost prin-
cipleand all contracts and subcontracts containing the clauses
entitted Cost Accounting Standards or Cost Accounting
Standards—Educational Institution, which have an award date
before the effective date of that standard or cost principle.

(2) Cost impact proposals submitted for any changein
cost accounting practices proposed in accordance with sub-
divisions (a)(4)(ii) or (iii) of the clauses at FAR 52.230-2,
Cost Accounting Standards, and FAR 52.230-5, Cost
Accounting Standards—Educationa Institution; or with
subparagraph (a)(3) of the clause at FAR 52.230-3,
Disclosure and Consistency of Cost Accounting Practices;
shall identify al contracts and subcontracts containing the
clauses at FAR 52.230-2, Cost Accounting Standards, FAR
52.230-5, Cost Accounting Standards—Educational
Ingtitution, and FAR 52.230-3, Disclosure and Consistency
of Cost Accounting Practices.

(3) Cost impact proposals submitted for failure to
comply with an applicable CAS or to follow a disclosed
practice as contemplated by subparagraph (a)(5) of the
clauses at FAR 52.230-2, Cost Accounting Standards, and
FAR 52.230-5, Cost Accounting Standards—Educational
Institution; or by subparagraph (8)(4) of the clause at FAR
52.230-3, Disclosure and Consistency of Cost Accounting
Practices, shall identify the cost impact on each separate
CAS covered contract from the date of failure to comply
until the noncompliance is corrected.
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(c) If the submissions required by paragraphs (a) and (b)
of this clause are not submitted within the specified time, or
any extension granted by the Contracting Officer, an
amount not to exceed 10 percent of each subsegquent amount
determined payable related to the Contractor's CAS-covered
prime contracts, up to the estimated general dollar magni-
tude of the cost impact, may be withheld until such time as
the reguired submission has been provided in the form and
manner specified by the Contracting Officer.

(d) Agreeto appropriate contract and subcontract amend-
ments to reflect adjustments established in accordance with
subparagraphs (8)(4) and (8)(5) of the clauses at FAR
52.230-2 and 52.230-5; or with subparagraphs (a)(3) or
(8)(4) of the Disclosure and Consistency of Cost
Accounting Practices clause at FAR 52.230-3.

(e) For al subcontracts subject to the clauses at FAR
52.230-2, 52.230-3, or 52.230-5—

(1) So state in the body of the subcontract, in the let-
ter of award, or in both (self-deleting clauses shall not be
used); and

(2) Include the substance of this clause in all negoti-
ated subcontracts. In addition, within 30 days after award
of the subcontract, submit the following information to the
Contractor's cognizant contract administration office for
transmittal to the contract administrative office cognizant of
the subcontractor's facility:

(i) Subcontractor's name and subcontract number.

(i) Dollar amount and date of award.

(iii) Name of Contractor making the award.

(iv) Any changes the subcontractor has made or
proposes to make to cost accounting practices that affect
prime contracts or subcontracts containing the clauses at
FAR 52.230-2, 52.230-3, or 52.230-5, unless these changes
have already been reported. If award of the subcontract
results in making one or more CAS effective for the first
time, this fact shall also be reported.

(f) Notify the Contracting Officer in writing of any
adjustments required to subcontracts under this contract and
agree to an adjustment, based on them, to this contract price
or estimated cost and fee. This notice is due within 30 days
after proposed subcontract adjustments are received and
shall include a proposal for adjusting the higher tier sub-
contract or the prime contract appropriately.

(9) For subcontracts containing the clauses at FAR 52.230-
2 or 52.230-5, require the subcontractor to comply with all
Standardsin effect on the date of award or of final agreement
on price, as shown on the subcontractor's signed Certificate of
Current Cost or Pricing Data, whichever is earlier.

(End of clause)

52.231 [Reserved]

[The next pageis 52-195.]
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| 15.404-4(c)(4)(i) of the Federal Acquisition Regulation
(FAR).

(h) The Contractor shal give the Contracting Officer
immediate written notice of any action or suit filed and
prompt notice of any claim made against the Contractor by
any subcontractor or vendor that, in the opinion of the
Contractor, may result in litigation related in any way to this
contract, with respect to which the Contractor may be enti-
tled to reimbursement from the Government.

(i) To facilitate small business participation in subcon-
tracting, the Contractor agreesto provide progress payments
on subcontracts under this contract that are fixed-price sub-
contracts with small business concerns in conformity with
the standards for customary progress payments stated in
FAR 32.502-1 and 32.504(f), asin effect on the date of this
contract. The Contractor further agrees that the need for
such progress payments will not be considered a handicap
or adverse factor in the award of subcontracts.

() The Government reserves the right to review the
Contractor’s purchasing system as set forth in FAR
Subpart 44.3.

(End of clause)

Alternate | (Aug 1996). If the contracting office is in
DoD, the Coast Guard, or NASA, substitute the following
subparagraph (8)(2) for subparagraph (8)(2) of the basic
clause:

()(2) The proposed subcontract is fixed-price and
exceeds the greater of—
(i) The smplified acquisition threshold; or
(if) 5 percent of the total estimated cost of this con-
tract.

52.244-3 Subcontracts (Time-and-Materials and
Labor-Hour Contracts).
As prescribed in 44.204(c), insert the following clause:

SUBCONTRACTS (TIME-AND-MATERIALS AND LABOR-HOUR
CoNTRACTS) (OcT 1997)

(a) “Subcontract,” as used in this clause, includes but is
not limited to purchase orders, and changes and modifica-
tions to purchase orders. The Contractor shall obtain the
Contracting Officer's written consent before placing any
subcontract for furnishing any of the work called for in this
contract, except for purchase of raw material or commercial
stock items.

(b) No subcontract placed under this contract shall pro-
vide for payment on a cost-plus-a-percentage-of-cost basis,
and any fee payable under cost-reimbursement subcontracts
shall not exceed the fee limitations in subsection
| 15.404-4(c)(4)(i) of the Federal Acquisition Regulation
(FAR).

() The Government reserves the right to review the
Contractor’s purchasing system as set forth in FAR Subpart
44.3.

(d) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing
system shall constitute a determination—

(1) Of the acceptability of any subcontract terms or
conditions;

(2) Of the acceptability of any subcontract price or of
any amount paid under any subcontract; or

(3) To relieve the Contractor of any responsibility for
performing this contract.

(End of clause)

52.244-4 Subcontractors and Outside Associates and
Consultants.
As prescribed in 44.204(d), insert the following clausein
fixed-price architect-engineer contracts:

SUBCONTRACTORS AND OQUTSIDE ASSOCIATES AND
CONSULTANTS (APR 1984)

Any subcontractors and outside associates or consul-
tants required by the Contractor in connection with the
services covered by the contract will be limited to individ-
ualsor firmsthat were specifically identified and agreed to
during negotiations. The Contractor shall obtain the
Contracting Officer’'s written consent before making any
substitution for these subcontractors, associates, or consul-
tants.

(End of clause)

52.244-5 Competition in Subcontracting.
As prescribed in 44.204(e), insert the following clause:

COMPETITION IN SUBCONTRACTING (DEC 1996)

(8) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical
extent consistent with the objectives and requirements of
the contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program
(Pub. L. 101-510, section 831 as amended), the Contractor
may award subcontracts under this contract on a noncom-
petitive basis to its protégeés.

(End of clause)

(FAC 97-04) 52-267
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52.244-6 Subcontracts for Commercial Items and
Commercial Components.
As prescribed in 44.403, insert the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS AND COMMERCIAL
COMPONENTS (APR 1998)

(a) Definitions.

“Commercial item,” as used in this clause, has the mean-
ing contained in the clause at 52.202-1, Definitions.

“Subcontract,” as used in this clause, includes a transfer
of commercial items between divisions, subsidiaries, or
affiliates of the Contractor or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiersto
incorporate, commercial items or nondevelopmental items
as components of items to be supplied under this contract.

(c) Notwithstanding any other clause of this contract, the
Contractor is not required to include any FAR provision or
clause, other than those listed below to the extent they are
applicable and as may be required to establish the reason-
ableness of prices under Part 15, in a subcontract at any tier
for commercial items or commercial components:

(1) 52.222-26, Equa Opportunity (E.O. 11246);

(2) 52.222-35, Affirmative Action for Disabled Veterans
and Veterans of the Vietnam Era (38 U.S.C. 4212(q));

(3) 52.222-36, Affirmative Action for Handicapped
Workers (29 U.S.C. 793); and

(4) 52.247-64, Preference for Privately Owned U.S.-
Flagged Commercial Vessels (46 U.S.C. 1241) (flow down
not required for subcontracts awarded beginning May 1,
1996).

(d) The Contractor shall include the terms of this clause,
including this paragraph (d), in subcontracts awarded under
this contract.

(End of clause)

52.245-1 Property Records.

As prescribed in 45.106(a), insert the following clausein
solicitations and contracts when the conditionsin 45.105(b)
exist and the Government maintains the Government’s offi-
cial Government property records:

PrOPERTY RECORDS (APR 1984)

The Government shall maintain the Government’s offi-
cial property records in connection with Government
property under this contract. The Government Property
clause is hereby modified by deleting the requirement for
the Contractor to maintain such records.

(End of clause)
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52.245-2 Government Property (Fixed-Price Contracts).
As prescribed in 45.106(b)(1), insert the following
clause:

GOVERNMENT PROPERTY (FIXED-PRICE CONTRACTS)
(DEc 1989)

(8) Government-furnished property. (1) The Government
shall deliver to the Contractor, for use in connection with
and under the terms of this contract, the Government-fur-
nished property described in the Schedule or specifications
together with any related data and information that the
Contractor may request and is reasonably required for the
intended use of the property (hereinafter referred to as
“Government-furnished property™).

(2) Theddlivery or performance dates for this contract
are based upon the expectation that Government-furnished
property suitable for use (except for property furnished “as
is’) will be delivered to the Contractor at the times stated in
the Schedule or, if not so stated, in sufficient time to enable
the Contractor to meet the contract’'s delivery or perfor-
mance dates.

(3) If Government-furnished property is received by
the Contractor in a condition not suitable for the intended
use, the Contractor shall, upon receipt of it, notify the
Contracting Officer, detailing the facts, and, as directed by
the Contracting Officer and at Government expense, either
repair, modify, return, or otherwise dispose of the property.
After completing the directed action and upon written
request of the Contractor, the Contracting Officer shall
make an equitable adjustment as provided in paragraph (h)
of this clause.

(4) If Government-furnished property is not delivered
to the Contractor by the required time, the Contracting
Officer shall, upon the Contractor’s timely written request,
make a determination of the delay, if any, caused the
Contractor and shall make an equitable adjustment in accor-
dance with paragraph (h) of this clause.

(b) Changes in Gover nment-furnished property. (1) The
Contracting Officer may, by written notice, (i) decrease the
Government-furnished property provided or to be provided
under this contract, or (ii) substitute other Government-fur-
nished property for the property to be provided by the
Government, or to be acquired by the Contractor for the
Government, under this contract. The Contractor shall
promptly take such action as the Contracting Officer may
direct regarding the removal, shipment, or disposal of the
property covered by such notice.

(2) Upon the Contractor's written request, the
Contracting Officer shall make an equitable adjustment to
the contract in accordance with paragraph (h) of this clause,
if the Government has agreed in the Schedule to make the
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PRI NCI PLE TYPE AND) OR PURPOSE OF CONTRACT
PROVI SI ON OR CLAUSE PRESCRI BED I BR PPl R|FP|R|FP|®R|FP| R |T&M|LWw|cov| DR | A | FAC | IND | TRN | SAP | UTL
IN sup | sup | R&DIR& I Svc]l svel con | conl LH SVC DEL SVC
52.204-5 Women-Owned 4.603(b) Yes Al A A A Al A A A A A A A A A A A A
Business
52.204-6 DataUniversa
Numbering System (DUNS)
Number. 4.603(a) Yes Al A A A A A A A A A A A A A A A A A
52.207-1 Notice of Cost
Comparison (Sealed-Bid). 7.305(a) Yes A A A A A A A A
52.207-2 Notice of Cost
Comparison (Negotiated). 7.305(b) Yes A A A A A A A A A A A A A A A A
52.207-3 Right of First Refusal of
Employment. 7.305© Yes Al A A A Al A A A A A A A A A A A
52.207-4 Economic Purchase
Quantity—Supplies. 7.203 No A A A A
52.207-5 Option to Purchase
Equipment. 7.404 Yes Al A A A Al A A A A A A A A A A A Al A
52.208-4 Vehicle Lease Payments.| 8.1104(a) Yes A A
52.208-5 Condition of Leased
Vehicles. 8.1104(b) Yes A A
52.208-6 Marking of Leased
Vehicles. 8.1104© Yes A A
52.208-7 Tagging of Leased
Vehicles. 8.1104(d) Yes A A
52.208-8 Helium Requirement
Forecast and Required
Sources for Helium. 8.505 Nb Al A A A Al A A A A A A A A A A A Al A
FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matrix 3
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PROVI SI ON OR CLAUSE PRESCRI BED I BR FP| R | FP FP| R | FP T&M | LW [ cov | DR | ARE| FAC | IND | TRN [ sAP | UTL | @
IN sup | sup | R&D svc | svc | con LH SVC DEL SVC
52.208-9 Contractor Use of
Mandatory Sources of
Supply. 8.003 Yes A A A A
52.209-1 Quadlification
Reguirements. 9.206-2 No Al A Al A A A A
9.308-1
52.209-3 First Article Approval— | (a)(1) and
Contractor Testing. (b)(1) Yes A 0 A A A
9.308-1
(a)(2) and
Alternate | (b)(2) Yes A @) A A A
9.308-2
(a)(3) and
Alternate |1 (b)(3) Yes A ©) A A A
9.308-2
52.209-4 First Article Approval— | (a)(1) and
Government Testing. (b)(1) Yes A ©) A A A
9.308-2
(a)(1) and
Alternate | (b)(2) Yes A ®) A A A
9.308-2
(a)(1) and
Alternate |1 (b)(3) Yes A ©) A A A
52.209-5 Certification Regarding
Debarment, Suspension,
Proposed Debarment, and
Other Responsihility Matters. | 9.409(a) No Al A A Al A A Al A A A Al A A A A
52.209-6 Protecting the
Government's Interest When
Subcontracting with
Contractors Debarred,
Suspended, or Proposed for
Debarment. 9.409(b) Yes Al A A Al A A Al A A A Al A A A A
FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-04) WMatrix 4



FAC 97-04 FEBRUARY 23, 1998

PRI NG PLE TYPE AND' OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED | OR| IBR | UCF FP CR FP CR FP CR FP CR |T&M | LMW | coM | DDR | AGE| FAC | IND | TRN | SAP | UTL (e}
IN C suP | sup | R&D | R&D | svc | svc | con | coN LH SVC DEL SvVC

52.214-34 Submission of Offersin| 14.201-6(x)

the English Language. 25.408(d) P | Yes Al A A A Al A A A Al A A A Al A A A Al A
52.214-35 Submission of Offersin| 14.201-6(y)

U.S. Currency. 25.408(d) P | Yes Al A A A Al A A A Al A A A Al A A A Al A
52.215-1 Instructionsto

Offerors—Competitive. 15.209(a) P|Yes| L A A A A A A A A A A A A A A A A

Alternate | 15.209(@)(1) | P |Yes | L Al A A A Al A A A Al A A Al A A A A

Alternate I 15.209@)(2) | P | Yes | L Al A A A Al A A A Al A A Al A A A A
52.215-2 Audit and Records—

Negotiation. 15.209(b)(1) | C | Yes | | Al A A A Al A A A Al A A A A A A

Alternate | 15.209(b)(2) | C | Yes | | R

Alternate 1 15.209(h)(3) | C | Yes | | A A A A

Alternate |11 15.209(b)(4) | C | Yes | | Al A A A Al A A A Al A A A Al A A A
52.215-3 Request for Information

or Solicitation for Planning

Purposes. 15.209(c) P|lYes| L Al A A A Al A A A Al A A A Al A A A A
52.215-4 Type of Business

Organization. 15.209(d) Pl No K Al A A A Al A A A Al A A Al A A A A
52.215-5 Facsimile Proposals. 15.209(¢e) P|lYes| L Al A A A Al A A A Al A A A Al A A A A
52.215-6 Place of Performance. 15.209(f) Pl No K Al A A A Al A A A Al A A Al A A A
52.215-7 Annua Representations

and Certifications—

Negotiation. 15.209(qg) P| No K Al A A A Al A A A Al A A A Al A A A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matrix 11



FAC 97-03 DECEMBER 9, 1997

Pri NG PLE TYPE AND' OR PURPOSE OF CONTRACT
PROVI S| ON OR CLAUSE PRESCRI BED IBR|UF | FP | CR | FP FP|l cR|FP | cR |[T&M | LW | cov| DDR | ARE| FAC | IND | TRN | SAP | UTL | €
IN sup | sup | R&D svclsveloonloon] 1H sSvC DEL SvC
52.215-8 Order of Precedence—
Uniform Contract Format. 15.209(h) Yes A A A A A A A A A A A A A A A
52.215-9 Changes or Additionsto
Make-or-Buy Program. 15.408(a) Yes A A A A A A A A A A A A A A
Alternate | 15.408(a)(1) Yes A A A A A
Alternate |1 15.408(a)(2) Yes A A A A A
52.215-10 Price Reduction for
Defective Cost or Pricing
Data. 15.408(b) Yes A A A A A A A A A A A A A A A A
52.215-11 Price Reduction for
Defective Cost or Pricing
Data—Modifications. 15.408(c) Yes A A A A A A A A A A A A A A A A
52.215-12 Subcontractor Cost or
Pricing Data. 15.408(d) Yes A A A A A A A A A A A A A A A A
52.215-13 Subcontractor Cost or
Pricing Data—Modifications. | 15.408(€) Yes A A A A A A A A A A A A A A A A
52.215-14 Integrity of Unit Prices. | 15.408(f)(1) Yes A A A A A A A A A A A A A A A A
Alternate | 15.408(f)(2) Yes A A A A A A A A A A A A A A A A
52.215-15 Termination of Defined
Benefit Pension Plans. 15.408(g) Yes A A A A A A A A A A A A A A A
52.215-16 Facilities Capital Cost
of Money. 15.408(h) Yes A A A A A A A A A A A A A A A
52.215-17 Waiver of Facilities
Capital Cost of Money. 15.408(i) Yes A A A A A A A A A A A A A A A
FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-04) WMatrix 12




FAC 97-04 APR L 24, 1998

Pri NG PLE TYPE AND' OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED | OR| IBR | UCF | FP CR FP CR FP CR FP CR |T&M | LMW | cOvi | DDR | A&E | FAC | IND | TRN | SAP | UTL (o]
1IN C SuP | suP | R& | R& | svc | svc | coN | CON LH SVC DEL SVC

52.222-28 Equal Opportunity
Preaward Clearance of
Subcontracts. 22.810(g) C|lYes| | A A |l A A Al A A Al A A A Al A A

52.222-29 Notification of Visa
Denial. 22.810(h) C | Yes | A A A A A A A A A A A A A A A A A A

52.222-35 Affirmative Action for
Disabled Veterans and

Veterans of the Vietham Era. | 22.1308(a)(1) | C | Yes | | A Al A A Al A A | A A Al A A A A A A Al A

Alternate | 22.1308(8)(2) | C|vYes | | A A A A Al A Al A A A A A A A A A A A
52.222-36 Affirmative Action for

Handicapped Workers. 22.1408(a) ClYes| | A Al A A Al A Al A A Al A A A A A A Al A

Alternate | 22.1408(b) ClYes| | A A A A Al A Al A A A A A A A A A A A

52.222-37 Employment Reports
on Disabled Veterans and
Veterans of the Vietnam Era. | 22.1308(b) ClYes| | A A |l A A Al A Al A A Al A Al A A Al A A |l A

52.222-41 Service Contract Act of
1965, As Amended. 22.1006(a) C | Yes | A A A A A A A A

52.222-42 Statement of
Equivalent Rates for Federal
Hires. 22.1006(b) C| No | A A A A A A A A

52.222-43 Fair Labor Standards
Act and Service Contract
Act—Price Adjustment
(Multiple Year and Option 22.1006
Contracts). (1) ClYes| | A A A A A A A

52.222-44 Fair Labor Standards
Act and Service Contract 22.1006
Act—Price Adjustment. (©)(2) ClYes| | A A A A A A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matrix 23



FAC 97-01 AUGJUST 22, 1997

Pri NG PLE TYPE AND' OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE

PRESCRI BED
LN

I BR

FP
SUP

SUP

FP

FP
svc

SVC

FP
CON

CR
CON

T&M
LH

LW

com
SVC

DDR

ASE | FAC

I ND

TRN

SAP

urTL
SVC

C

52.222-46 Evaluation of
Compensation for
Professional Employees.

22.1103

Yes

52.222-47 SCA Minimum Wages
and Fringe Benefits
Applicable to Successor
Contract Pursuant to
Predecessor Contractor
Collective Bargaining
Agreements (CBA).

22.1006(d)
22.1012-3

(D@

Yes

52.222-48 Exemption from
Application of Service
Contract Act Provisions for
Contracts for Maintenance,
Calibration, and/or Repair of
Certain Information
Technology, Scientific and
Medical and/or Office and
Business Equipment—
Contractor Certification.

22.1006
©(1)

Yes

52.222-49 Service Contract Act—
Place of Performance
Unknown.

22.1006(f)
22.1009-4(c)

Yes

52.222-50 Nondisplacement of
Qualified Workers.

22.1208(3)

Yes

52.223-1 Clean Air and Water
Certification.

23.105(a)

52.223-2 Clean Air and Water.

23.105(h)

Yes

52.223-3 Hazardous Material
Identification and Material
Safety Data.

23.303

Yes
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