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FAC 97-01 | TEM SUMVARY

Federal Acquisition CGrcular (FAC) 97-01 anends the Federal
Acqui sition Regul ation (FAR) as specified bel ow

Item | —Busi ness Process |Innovation (FAR Case 97-006)

This final rule anends FAR 1.102-4(e) to encourage
contracting officers, in their role as nmenbers of the Governnent
acquisition team to take the I ead in encouragi ng busi ness process
i nnovations and ensuring that business decisions are sound.

Repl acenent pages: 1-3 and 1-4.

ltem Il —FASA and the Wil sh-Healey Public Contracts Act
(FAR Case 96-601)

The interimrule published as Item| of Federal Acquisition
Crcular 90-43 is converted to a final rule without change. The
rule anends the FARto elimnate the requirenent that covered
contractors under the Wal sh-Heal ey Public Contracts Act nust be
either the manufacturer of or a regular dealer in the nmaterials,
supplies, articles, or equipnent to be manufactured or used in the
performance of the contract.

Repl acenent pages: None.

ltem Ill—Irrevocable Letters of Credit and Alternatives
to MIler Act Bonds (FAR Case 95-301)

The interimrule published as Item XVIl of FAC 90-39 is
revised and finalized. The rule anmends FAR Parts 28 and 52 to
provide for use of Irrevocable Letters of Credit as substitutes
for corporate or individual surety on MIler Act bonds, and to
provide alternatives to MIler Act paynent bonds for construction
contracts val ued at $25,000 to $100, 000, which are no | onger
subject to the MIler Act, in accordance wth Section 4104(b) (1)
of the Federal Acquisition Streamining Act of 1994 (Public Law
103- 355).

Repl acenent pages: Structure (pp. v and vi), 1-3 thru 1-6, 28-1
thru 28-8, 28-11 and 28-12 (28-12.1 added), 52-173 and 52-174, and
52-177 thru 52-180 (52-180.1 added).




FAC 97-01 | TEM SUMARY ( CONT’ D)

Item | V—Automatic Data Processing Equipnment Leasing Costs
(FAR Case 96-010)

The interimrule published as Item] of FAC 90-44 is
converted to a final rule without change. The rule anends FAR
Part 31 to renove the automati c data processi ng equi pnent | easing
cost principle.

Repl acenent pages: None.

Item V—Environnmentally Sound Products (FAR Case 92-054A)

The interimrule published as Itemll of FAC 90-27 is revised
and finalized. The rule anends FAR Parts 1, 7, 10, 11, 13, 15,
23, 36, 42, and 52 to incorporate policies for the acquisition of
environnental |y preferable and energy-efficient products and
services. The final rule differs fromthe interimrule in that it
clarifies the acceptability of used, reconditioned, or
remanuf actured supplies, or former Governnent surplus property,
proposed for use under a contract; revises the clause at 52.211-5
regardi ng acceptability of such material and limts its use in
solicitations and contracts for commercial itens; elimnates the
provisions at 52.211-6 and 52.223-8 and the clause at 52.211-7;
revises the clause at 52.223-9 to streanine reporting
requi rements regarding the recovered material content of EPA-
designated itens; and elimnates references to agency designation
of itenms requiring mninmmrecovered material content.

Repl acenent pages: Structure (pp. i and ii), 1-5 and 1-6,

7-1 and 7-2, 11-1 thru 11-6, 13-5 and 13-6, 15-13 thru 15-16,
23-1 thru 23-8, 36-9 thru 36-12, 42-7 and 42-8, 52-1 and 52-2,
52-29 and 52-30, 52-131 and 52-132 (52-132.1 added), Matrix 5 and
Matrix 6, and Matrix 25 and Matrix 26.

Item VI—New FAR Certifications (FAR Case 96-329)

This final rule adds a new section at FAR 1.107 to reflect
t he provisions of Section 4301(b)(2) of the dinger-Cohen Act of
1996 (Pub. L. 104-106). Section 4301(b)(2) prohibits the
inclusion of a new certification requirenent in the FAR for
contractors or offerors unless the certification requirenent is
specifically inposed by statute, or unless a witten justification
for such certification requirenent is provided to the
Adm ni strator for Federal Procurenent Policy by the FAR Counci
and the Adm nistrator approves in witing the inclusion of the
certification.

Repl acenent pages: 1-1 and 1-2, and 1-7 and 1-8 (1-8.1 added).




FAC 97-01 | TEM SUMMARY ( CONT’ D)
Item VII—Service Contracting (FAR Case 95-311)

This final rule anmends FAR Parts 7, 16, 37, 42, 46, and 52 to
i npl enent O fice of Federal Procurenent Policy (CFPP) Policy
Letter 91-2, Service Contracting. The OFPP policy letter
prescribes policies and procedures for use of perfornance-based
contracting net hods.

Repl acenent pages: 7-1 thru 7-4 (7-4.1 added), 16-1 thru 16-4,
16-9 thru 16-12, 37-1 thru 37-8 (37-9 and 37-10 added), 42-19 and
42-20, 46-1 and 46-2, 46-5, thru 46-8 (46-8.1 added), 52-5 thru
52-8, 52-249 thru 52-250 (52-250.1 added), and Matrix 41 and
Matri x 42.

Item VII1I—ADP/ Tel ecommuni cati ons Federal Supply Schedul es
(FAR Case 96-602)

This final rule anends FAR Subpart 8.4 to clarify procedures
for placing orders and obtaining price reductions under GSA
Federal supply schedule contracts, and to add information
regardi ng the “GSA Advantage!” on-1ine shopping service. Related
anmendnents are nmade at FAR 13.202(a)(4) and 51. 1083.

Repl acenent pages: 8-1 thru 8-4 (8-4.1 added), 13-5 and 13-6, and
51-3 and 51-4.

Item | X—Certificate of Conpetency (FAR Case 96-002)

This interimrule anends FAR Parts 9 and 19 to inpl enent
revisions nmade to the Small Business Admnistration s (SBA)
procurenment assistance prograns contained in 13 CFR Part 125. The
rule notably (1) increases the threshold over which contracting
officers may appeal the award of a Certificate of Conpetency (COO
from $25, 000 to $100, 000; (2) updates the names of SBA offices
i nvolved in processing COC s; and (3) inplenents the requirenent
that conpliance with the limtations on subcontracting be
consi dered an el enent of responsibility. |In addition, this
interimrul e renoves | anguage i npl enenting Section 15(c) of the
Smal | Business Act (15 U S.C 644(c)) as anended by Section 305 of
Public Law 103-403, Snall Business Adm nistration Reauthorization
and Anendnents Act of 1994. Section 305, which authorized public
and private organi zations for the handi capped to participate in
acqui sitions set aside for small businesses, has expired.

Repl acenent pages: Structure (pp. iii and iv), 9-1 thru 9-4, 19-1
and 19-2, 19-25 thru 19-30, and 19-35 thru 19-38 (19-38.1 added).




FAC 97-01 | TEM SUMARY ( CONT’ D)

|tem X—Econom cally Disadvantaged I ndividuals
(FAR Case 97-008)

This final rule anends the definition of “small di sadvant aged
busi ness concern” at FAR 19.001 to update the categories of
i ndi vidual s considered to be socially and econom cal |y
di sadvantaged. |In accordance with the Small Business
Adm nistration’s regulations at 13 CFR 124. 105, the Ml di ves
| sl ands has been added to the category of *“Subcontinent Asian
Anericans”; and Macao, Hong Kong, Fiji, Tonga, Kiribati, Tuvalu,
and Nauru have been added to the category of “Asian Pacific
Anericans.”

Repl acenent pages: 19-3 and 19-4.

ltem XI—Mnority Small Business and Capital Ownership
(FAR Case 95-028)

The interimrule published as ItemWVII of FAC 90-43 is
revised and finalized. The rule amends the FAR to refl ect changes
to the Small Business Admnistration’s (SBA) regulations at 13 CFR
Parts 121 and 124, which address the Mnority Snmall Business and
Capi tal Omnership Devel opnent Program The rule clarifies
eligibility and procedural requirenents for procurenents under the
8(a) program The final rule differs fromthe interimrule in
that it anends FAR 19.804-2 to reflect changes that the SBA is
making in its processing of 8(a) requirenents.

Repl acenent pages: 19-43 and 19-44.

ltem Xl | —Executive Order 12933, Nondisplacenent of
Qualified Workers Under Certain Contracts
(FAR Case 94-610)

This interimrul e adds a new FAR Subpart 22.12 inpl enenting
Executive Order 12933, Nondi spl acenent of Qualified Wrkers Under
Certain Contracts, of Cctober 20, 1994. The Executive order and
the interimrule require that workers on certain building service
contracts be given the right of first refusal for enploynent with
t he successor contractor, if they would otherwi se |ose their jobs
as a result of the award of the successor contract.

Repl acenent pages: Structure (pp. iii and iv), 22-1 thru 22-4,
22-39 thru 22-43 (22-44 thru 22-46 added), 52-3 and 52-4, 52-127
thru 52-130, and Matrix 23 and Matrix 24.




FAC 97-01 | TEM SUMARY ( CONT’ D)

Item Xl 11 —Designation of Hong Kong (FAR Case 97-019)

This final rule anends FAR 25.401 to add Hong Kong as a
desi gnated country under the Trade Agreenents Act of 1979, as
directed by the United States Trade Representati ve.

Repl acenent pages: 25-9 and 25-10.

ltem XIV—Foreign Differential Pay (FAR Case 96-012)

The interimrule published as ItemWVl of FAC 90-44 is
converted to a final rule without change. The rule anends FAR
31.205-6 to renove the prohibition on the cal culation of foreign
differential pay based directly on an enpl oyee’s specific increase
in income taxes resulting from assi gnnment overseas.

Repl acenent pages: None

|tem XV—Local Governnment Lobbying Costs (FAR Case 96-003)

The interimrule published as Item Xl of FAC 90-43 is
converted to a final rule without change. The rule anmends FAR
31.205-22 to nake allowabl e the costs of any |obbying activities
to influence local legislation in order to directly reduce
contract costs, or to avoid material inpairnent of the
contractor’s authority to performthe contract.

Repl acenent pages: None

|tem XVI—I ndependent Governnent Estimates—Construction
(FAR Case 97-005)

This final rule anends FAR 36.203(a) and 36.605(a) to raise
the threshold for a nmandatory independent Governnent estinate of
construction costs and architect-engi neer costs from $25,000 to
$100, 000.

Repl acenent pages: 36-3 and 36-4, and 36-13 and 36-14.

ltem XVII—Year 2000 Conpliance (FAR Case 96-607)

The interimrule published as Item XV of FAC 90-45 is
revised and finalized. The rule provides guidance regarding the
acqui sition of information technology that is Year 2000 conpliant.
The final rule differs fromthe interimrule in that it nakes
clarifying revisions to the definition of “Year 2000 conpliant” at
FAR 39. 002.

Repl acenent pages: 39-1 and 39-2.




FAC 97-01 | TEM SUMARY ( CONT’ D)

Item XVIII—Modification of Existing Contracts under FASA
and FARA (FAR Case 96-606)

The interimrule published as ItemWVIIl of FAC 90-44 is
converted to a final rule without change. The rule anmends FAR
43.102 to inplenent subsection 10002(e) of the Federal Acquisition
Streanmining Act of 1994 (Public Law 103-355) and subsecti ons
4402(d) and (e) of the dinger-Cohen Act of 1996 (Public Law 104-
106). The rule authorizes, but does not require, contracting
officers, if requested by the contractor, to nodify existing
contracts wi thout requiring consideration, to incorporate changes
aut hori zed by the Act.

Repl acenent pages: None

CORRECTI ONS AND TECHNI CAL AMENDMENTS

1. In the Notice to Subscribers which acconpani ed the 1997
FAR Rei ssue, the follow ng corrections should be nade:

a. Inthe first colum of the table, “Subpart 46.601"
shoul d read “Section 46.601."

b. In the first colum of the table, 52.204-3 should read
“52.208-8."

c. Mssing fromthe table was section 52.204-3 which
shoul d read as foll ows:

52.204-3 Provi sion date revised to “(June 1997)";
par agraph (e) anmended by renovi ng
“clause” and inserting “provision” at
the end of the first sentence.

Pages 52-19 and 52-20 are republished in this FACto reflect
this revision.

d. Inthe first colunm of the table, “52.237-3" should
read “52.237-3(c).”

Repl acenent pages: 52-19 and 52-20.

PART 36—CONSTRUCTI ON AND ARCHI TECT- ENG NEER CONTRACTS
36.602-1 [ Techni cal anmendnment ]

2. Section 36.602-1 is anended by renovi ng paragraph (a)(6) and
redesignating (a)(7) as (a)(6).

Repl acenent pages: 36-11 and 36-12.
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FEDERAL ACQUISITION REGULATION
General Structure and Subparts

SuBCHAPTER A—GENERAL

PART 1—FEDERAL ACQUISITION REGULATIONS SYSTEM

11
12
13
14
15
16
17

Purpose, Authority, Issuance

Administration

Agency Acquisition Regulations

Deviations from the FAR

Agency and Public Participation

Career Development, Contracting Authority, and Responsibilities
Determinations and Findings

PART 2—DEFINITIONS OF WORDS AND TERMS

21
22

Definitions
Contract Clause

PART 3—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST

31
32
3.3
34
35
3.6
3.7
3.8
3.9

Safeguards

Contractor Gratuities to Government Personnel

Reports of Suspected Antitrust Violations

Contingent Fees

Other Improper Business Practices

Contracts with Government Employees or Organizations Owned or Controlled by Them
Voiding and Rescinding Contracts

Limitation on the Payment of Funds to Influence Federal Transactions

Whistleblower Protections for Contractor Employees

PART 4—ADMINISTRATIVE MATTERS

41
4.2
4.3
44
4.5
4.6
4.7
4.8
4.9

Contract Execution

Contract Distribution

Paper Documents

Safeguarding Classified Information Within Industry
Electronic Commerce in Contracting

Contract Reporting

Contractor Records Retention

Government Contract Files

Information Reporting to the Internal Revenue Service

SUBCHAPTER B—COMPETITION AND ACQUISITION PLANNING

PART 5—PuBLIcIizING CONTRACT ACTIONS

51
52
53
54
55

Dissemination of Information
Synopses of Proposed Contract Actions
Synopses of Contract Awards

Release of Information

Paid Advertisements
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FAC 97—01 OCTOBER 21, 1997

FEDERAL ACQUISITION REGULATION

PART 6—COMPETITION REQUIREMENTS

6.1 Full and Open Competition

6.2 Full and Open Competition after Exclusion of Sources
6.3 Other Than Full and Open Competition

6.4 Sedled Bidding and Competitive Proposals

6.5 Competition Advocates

PART 7—AcQuISITION PLANNING

7.1 Acquisition Plans

7.2 Planning for the Purchase of Suppliesin Economic Quantities
7.3 Contractor Versus Government Performance

74 Equipment Lease or Purchase

75 Inherently Governmental Functions

PART 8—REQUIRED SOURCES OF SUPPLIES AND SERVICES

8.1 Excess Personal Property

8.2—8.3 [Reserved]

8.4 Federal Supply Schedules

8.5 Acquisition of Helium

8.6 Acquisition from Federal Prison Industries, Inc.

8.7 Acquisition from Nonprofit Agencies Employing People Who Are Blind or Severely Disabled

8.8 Acquisition of Printing and Related Supplies

8.9 Financial Management Systems Software (FM SS) Mandatory Multiple Award Schedule
(MAS) Contracts Program

8.10 [Reserved]

811 Leasing of Motor Vehicles

PART 9—CONTRACTOR QUALIFICATIONS

9.1 Responsible Prospective Contractors

9.2 Qualifications Reguirements

9.3 First Article Testing and Approval

94 Debarment, Suspension, and Ineligibility

9.5 Organizational and Consultant Conflicts of Interest

9.6 Contractor Team Arrangements

9.7 Defense Production Pools and Research and Devel opment Pools

PART 10—M ARKET RESEARCH

PART 11—DEscRIBING AGENCY NEEDS

11.1 Selecting and Devel oping Requirements Documents
11.2 Using and Maintaining Requirements Documents
I 11.3 Acceptable Material
114 Delivery or Performance Schedules
115 Liquidated Damages
11.6 Priorities and Allocations
11.7 Variation in Quantity
PART 12—AcQuisiTION oF COMMERCIAL I TEMS
121 Acquisition of Commercial Items—Genera
12.2 Special Requirements for the Acquisition of Commercial Items
12.3 Solicitation Provisions and Contract Clauses for the Acquisition of Commercia Items

124 Unique Requirements Regarding Terms and Conditions for Commercia Items



STRUCTURE

125 Applicability of Certain Laws to the Acquisition of Commercial Items
12.6 Streamlined Procedures for Evaluation and Solicitation for Commercial ltems

SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 13—SIMPLIFIED ACQUISITION PROCEDURES

131 General

13.2 Blanket Purchase Agreements

133 Fast Payment Procedure

134 Imprest Fund

135 Purchase Orders

13.6 Test Program for Certain Commercial Items

PaRT 14—SeALED BIDDING

141 Use of Sealed Bidding

14.2 Solicitation of Bids

14.3 Submission of Bids

14.4 Opening of Bids and Award of Contract

14.5 Two-Step Sealed Bidding

PART 15—CONTRACTING BY NEGOTIATION

151 General Requirements for Negotiation

15.2—15.3 [Reserved]

154 Solicitation and Receipt of Proposals and Quotations
155 Unsolicited Proposals

15.6 Source Selection

15.7 Make-or-Buy Programs

15.8 Price Negotiation

15.9 Profit

15.10 Preaward, Award, and Postaward Notifications, Protests, and Mistakes
PART 16—TYPES OF CONTRACTS

16.1 Selecting Contract Types

16.2 Fixed-Price Contracts

16.3 Cost-Reimbursement Contracts

16.4 Incentive Contracts

16.5 Indefinite-Delivery Contracts

16.6 Time-and-Materials, Labor-Hour, and Letter Contracts
16.7 Agreements

PART 17—SPECIAL CONTRACTING METHODS

171 Multiyear Contracting

17.2 Options

17.3 [Reserved]

174 Leader Company Contracting

175 Interagency Acquisitions Under the Economy Act
17.6 Management and Operating Contracts

PART 18 [RESERVED]

(FAC 97-01) i



FAC 97—01 AUGUST 22, 1997

FEDERAL ACQUISITION REGULATION

SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 19—SMALL BusiINESS PROGRAMS

191 Size Standards
19.2 Policies
19.3 Determination of Status as a Small Business Concern
194 Cooperation with the Small Business Administration
195 Set-Asides for Small Business
| 19.6 Certificates of Competency and Determinations of Responsibility
19.7 Subcontracting with Small Business, Small Disadvantaged Business and Women-Owned
Small Business Concerns
19.8 Contracting with the Small Business Administration (The 8(a) Program)
199 [Reserved]
19.10 Small Business Competitiveness Demonstration Program

PARTSs 20—21 [RESERVED]

PART 22—APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS

22.1 Basic Labor Policies
222 Convict Labor
22.3 Contract Work Hours and Safety Standards Act
224 Labor Standards for Contracts Involving Construction
225 [Reserved]
22.6 Walsh-Healey Public Contracts Act
22.7 [Reserved]
228 Equal Employment Opportunity
22.9 Nondiscrimination Because of Age
22.10 Service Contract Act of 1965, as Amended
2211 Professional Employee Compensation
| 22.12 Nondisplacement of Qualified Workers Under Certain Contracts
22.13 Specia Disabled and Vietnam Era Veterans
2214 Employment of the Handicapped

PART 23—ENVIRONMENT, CONSERVATION, OCCUPATIONAL SAFETY, AND DRUG-FREE WORKPLACE
23.1 Pollution Control and Clean Air and Water

23.2 Energy Conservation

233 Hazardous Material Identification and Material Safety Data

234 Use of Recovered Materias

235 Drug-Free Workplace

23.6 Notice of Radioactive Material

23.7 Contracting for Environmentally Preferable and Energy-Efficient Products and Services
238 Ozone-Depleting Substances

239 Toxic Chemical Release Reporting

23.10 Federal Compliance with Right-to-Know Laws and Pollution Prevention Requirements

PART 24—PROTECTION OF PrRIVACY AND FREEDOM OF | NFORMATION
24.1 Protection of Individual Privacy
24.2 Freedom of Information Act

PART 25—FOREIGN ACQUISITION
251 Buy American Act—Supplies
25.2 Buy American Act—Construction Materials



FAC 97—01 OCTOBER 21, 1997

25.3 Balance of Payments Program

254 Trade Agreements

255 Use of Foreign Currency

25.6 Customs and Duties

25.7 Restrictions on Certain Foreign Purchases

25.8 International Agreements and Coordination

25.9 Additional Foreign Acquisition Clauses

25.10 Implementation of Sanctions Against Countries that Discriminate Against United States Products or Services

in Government Procurement

PART 26—0OTHER SocIOECONOMIC PROGRAMS

26.1 Indian Incentive Program
26.2 Disaster or Emergency Assistance Activities
26.3 Historically Black Colleges and Universities and Minority Institutions

SuBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 27—PATENTS, DATA, AND COPYRIGHTS

271 General

27.2 Patents

27.3 Patent Rights Under Government Contracts

27.4 Rights In Data and Copyrights

275 [Reserved]

27.6 Foreign License and Technical Assistance Agreements

PART 28—BONDS AND | NSURANCE

28.1 Bonds and Other Financial Protections
28.2 Sureties and Other Security for Bonds
28.3 Insurance

PART 29—TAXES

29.1 Genera

29.2 Federal Excise Taxes
29.3 State and Local Taxes
29.4 Contract Clauses

PART 30—Co0ST ACCOUNTING STANDARDS ADMINISTRATION

30.1 General

30.2 CAS Program Reguirements

30.3 CAS Rules and Regulations [Reserved)]

304 Cost Accounting Standards [ Reserved)]

30.5 Cost Accounting Standards for Educational Institutions [Reserved)]
30.6 CAS Administration

PART 31—CoNTRACT CosT PRINCIPLES AND PROCEDURES

31.1 Applicability

31.2 Contracts with Commercial Organizations

31.3 Contracts with Educational Institutions

314 —315 [Reserved]

31.6 Contracts with State, Local, and Federally Recognized Indian Tribal Governments
31.7 Contracts with Nonprofit Organizations



FAC 97—01 OCTOBER 21, 1997

FEDERAL ACQUISITION REGULATION

PART 32—CONTRACT FINANCING

32.1 Non-Commercial Item Purchase Financing
32.2 Commercial Item Purchase Financing
323 Loan Guarantees for Defense Production
324 Advance Payments for Non-Commercia Items
325 Progress Payments Based on Costs

32.6 Contract Debts

32.7 Contract Funding

32.8 Assignment of Claims

329 Prompt Payment

32.10 Performance-Based Payments

3211 Electronic Funds Transfer

PART 33—PROTESTS, DISPUTES, AND APPEALS
331 Protests
33.2 Disputes and Appesals
SuBCHAPTER F—SpPeciAL CATEGORIES OF CONTRACTING

PART 34—M AJOR SYSTEM ACQUISITION

34.0 General
34.1 Testing, Qualification, and Use of Industrial Resources Developed Under Title 111, Defense
Production Act

PART 35—RESEARCH AND DEVELOPMENT CONTRACTING

PART 36—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS

36.1 General

36.2 Specia Aspects of Contracting for Construction

36.3 Two-Phase Design-Build Selection Procedures

36.4 [Reserved]

36.5 Contract Clauses

36.6 Architect-Engineer Services

36.7 Standard and Optional Forms for Contracting for Construction, Architect-Engineer

Services, and Dismantling, Demolition, or Removal of Improvements

PART 37—SERVICE CONTRACTING

371 Service Contracts—Genera
37.2 Advisory and Assistance Services
37.3 Dismantling, Demoalition, or Removal of Improvements
374 Nonpersonal Health Care Services
375 Management Oversight of Service Contracts
| 37.6 Performance-Based Contracting
PART 38—FEDERAL SUPPLY SCHEDULE CONTRACTING
38.1 Federal Supply Schedule Program
38.2 Establishing and Administering Federal Supply Schedules

PART 39—ACQUISITION OF INFORMATION TECHNOLOGY
39.1 Genera

PART 40 [RESERVED]

Vi



FAC 9/—01 OCTOBER 21, 1997

PART 1—FEDERAL ACQUISITION REGULATIONS SYSTEM

Sec.
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1.000 Scope of part.

This part sets forth basic policies and general informa
tion about the Federa Acquisition Regulations System
including purpose, authority, applicability, issuance,
arrangement, numbering, dissemination, implementation,
supplementation, maintenance, administration, and devia-
tion. Subparts 1.2, 1.3, and 1.4 prescribe administrative
procedures for maintaining the FAR System.

Subpart 1.1—Purpose, Authority, Issuance

1.101 Purpose.

The Federal Acquisition Regulations System is estab-
lished for the codification and publication of uniform
policies and procedures for acquisition by all executive
agencies. The Federal Acquisition Regulations System con-
sists of the Federal Acquisition Regulation (FAR), which is
the primary document, and agency acquisition regulations
that implement or supplement the FAR. The FAR System
does not include internal agency guidance of the type
described in 1.301(a)(2).

1.102 Statement of guiding principles for the Federal

Acquisition System.

(@) The vision for the Federal Acquisition System is to
deliver on atimely basis the best value product or service to
the customer, while maintaining the public’s trust and ful-
filling public policy objectives. Participants in the
acquisition process should work together as a team and
should be empowered to make decisions within their area of
responsibility.

(b) The Federal Acquisition System will—
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(1) Satisfy the customer in terms of cost, quality, and
timeliness of the delivered product or service by, for exam-
ple—

(i) Maximizing the use of commercial products
and services,

(if) Using contractors who have a track record of
successful past performance or who demonstrate a current
superior ability to perform; and

(iii) Promoting competition;

(2) Minimize administrative operating costs;

(3) Conduct business with integrity, fairness, and
openness; and

(4) Fulfill public policy objectives.

(©) The Acquisition Team consists of all participantsin
Government acquisition including not only representatives
of the technical, supply, and procurement communities but
also the customers they serve, and the contractors who pro-
vide the products and services.

(d) Therole of each member of the Acquisition Team is
to exercise personal initiative and sound business judgment
in providing the best value product or service to meet the
customer’s needs. In exercising initiative, Government
members of the Acquisition Team may assume if a specific
strategy, practice, policy or procedure isin the best interests
of the Government and is not addressed in the FAR, nor pro-
hibited by law (statute or case law), Executive order or other
regulation, that the strategy, practice, policy or procedureis
a permissible exercise of authority.

1.102-1 Discussion.

(8 Introduction. The statement of Guiding Principles
for the Federal Acquisition System (System) represents a
concise statement designed to be user-friendly for all partic-
ipantsin Government acquisition. The following discussion
of the principlesis provided in order to illuminate the mean-
ing of the terms and phrases used. The framework for the
System includes the Guiding Principles for the System and
the supporting policies and procedures in the FAR.

(b) Vision. All participants in the System are responsi-
ble for making acquisition decisions that deliver the best
value product or service to the customer. Best value must
be viewed from a broad perspective and is achieved by bal-
ancing the many competing interests in the System. The
result is a system which works better and costs less.

1.102-2 Performance standards.
() Satisfy the customer in terms of cost, quality, and
timeliness of the delivered product or service.

(1) Theprincipal customersfor the product or service
provided by the System are the users and line managers, act-
ing on behalf of the American taxpayer.

(2) The System must be responsive and adaptive to
customer needs, concerns, and feedback. | mplementation of
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acquisition policies and procedures, aswell as consideration
of timeliness, quality, and cost throughout the process, must
take into account the perspective of the user of the product
or service.

(3) When selecting contractorsto provide products or
perform services, the Government will use contractors who
have a track record of successful past performance or who
demonstrate a current superior ability to perform.

(4) The Government must not hesitate to communi-
cate with the commercial sector as early as possible in the
acquisition cycle to help the Government determine the
capabilities available in the commercial marketplace. The
Government will maximize its use of commercial products
and services in meeting Government requirements.

(5) Itisthe policy of the System to promote compe-
tition in the acquisition process.

(6) The System must perform in atimely, high qual-
ity, and cost-effective manner.

(7) All members of the Team are required to employ
planning as an integral part of the overall process of acquir-
ing products or services. Although advance planning is
required, each member of the Team must beflexiblein order
to accommodate changing or unforeseen mission needs.
Planning is a tool for the accomplishment of tasks, and
application of its discipline should be commensurate with
the size and nature of a given task.

(b) Minimize administrative operating costs.

(1) In order to ensure that maximum efficiency is
obtained, rules, regulations, and policies should be promul-
gated only when their benefits clearly exceed the costs of
their development, implementation, administration, and
enforcement. This applies to internal administrative
processes, including reviews, and to rules and procedures
applied to the contractor community.

(2) The System must provide uniformity where it
contributes to efficiency or where fairness or predictability
is essential. The System should also, however, encourage
innovation, and local adaptation where uniformity is not
essential.

(©) Conduct business with integrity, fairness, and
openness.

(1) An essential consideration in every aspect of the
System is maintaining the public’s trust. Not only must the
System have integrity, but the actions of each member of the
Team must reflect integrity, fairness, and openness. The
foundation of integrity within the System is a competent,
experienced, and well-trained, professional workforce.
Accordingly, each member of the Team is responsible and
accountable for the wise use of public resources as well as
acting in a manner which maintains the public’s trust.
Fairness and openness require open communication among
team members, internal and external customers, and the
public.
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(2) To achieve efficient operations, the System must
shift its focus from “risk avoidance” to one of “risk man-
agement.” The cost to the taxpayer of attempting to
eliminate all risk is prohibitive. The Executive Branch will
accept and manage the risk associated with empowering
local procurement officials to take independent action based
on their professional judgment.

(d) Fulfill public policy objectives. The System must
support the attainment of public policy goals adopted by the
Congress and the President. In attaining these goals, and in
its overall operations, the process shall ensure the efficient
use of public resources.

1.102-3 Acquisition Team.

The purpose of defining the Federal Acquisition Team
(Team) in the Guiding Principles is to ensure that partici-
pants in the System are identified beginning with the
customer and ending with the contractor of the product or
service. By identifying the team members in this manner,
teamwork, unity of purpose, and open communication
among the members of the Team in sharing the vision and
achieving the goal of the System are encouraged.
Individual team members will participate in the acquisition
process at the appropriate time.

1.102-4 Role of the Acquisition Team.

(@) Government members of the Team must be empow-
ered to make acquisition decisions within their areas of
responsibility, including selection, negotiation, and admin-
istration of contracts consistent with the Guiding Principles.
In particular, the contracting officer must have the authority
to the maximum extent practicable and consistent with law,
to determine the application of rules, regulations, and poli-
cies, on a specific contract.

(b) The authority to make decisions and the account-
ability for the decisions made will be del egated to the lowest
level within the System, consistent with law.

(¢) The Team must be prepared to perform the functions
and duties assigned. The Government is committed to pro-
vide training, professional development, and other
resources necessary for maintaining and improving the
knowledge, skills, and abilities for all Government partici-
pants on the Team, both with regard to their particular area
of responsibility within the System, and their respectiverole
as a team member. The contractor community is encour-
aged to do likewise.

(d) The System will foster cooperative relationships
between the Government and its contractors consistent with
its overriding responsibility to the taxpayers.

(e) The FAR outlines procurement policies and proce-
dures that are used by members of the Acquisition Team. If
apolicy or procedure, or a particular strategy or practice, is
in the best interest of the Government and is not specifically

addressed in the FAR, nor prohibited by law (statute or case
law), Executive order or other regulation, Government
members of the Team should not assume it is prohibited.
Rather, absence of direction should be interpreted as per-
mitting the Team to innovate and use sound business
judgment that is otherwise consistent with law and within
the limits of their authority. Contracting officers should
take the lead in encouraging business process innovations
and ensuring that business decisions are sound.

1.103 Authority.

(a) The development of the FAR System isin accordance
with the requirements of the Office of Federal Procurement
Policy Act of 1974 (Pub. L. 93-400), as amended by Pub. L.
96-83, and OFPP Policy Letter 85-1, Federal Acquisition
Regulations System, dated August 19, 1985.

(b) The FAR is prepared, issued, and maintained, and the
FAR System is prescribed jointly by the Secretary of
Defense, the Administrator of General Services, and the
Administrator, National Aeronautics and Space
Administration, under their several statutory authorities.

1104 Applicability.
The FAR applies to al acquisitions as defined in Part 2
of the FAR, except where expressly excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(8) The FAR is published in—
(1) The daily issue of the Federal Register;
(2) Cumulated form in the Code of Federal
Regulations (CFR); and
(3) A separate loose-leaf edition.

(b) The FAR is issued as Chapter 1 of Title 48, CFR.
Subsequent chapters are reserved for agency acquisition
regulations that implement or supplement the FAR (see
Subpart 1.3). The CFR Staff will assign chapter numbers to
requesting agencies.

(c) Each numbered unit or segment (e.g., part, subpart,
section, etc.) of an agency acquisition regulation that is cod-
ified in the CFR shall begin with the chapter number.
However, the chapter number assigned to the FAR will not
be included in the numbered units or segments of the FAR.

1.105-2 Arrangement of regulations.

(a) General. The FAR is divided into subchapters, parts
(each of which deals with a separate aspect of acquisition),
subparts, sections, and subsections.

(b) Numbering. (1) The numbering system permits the
discreteidentification of every FAR paragraph. The digitsto
the left of the decimal point represent the part number. The
numbers to the right of the decimal point and to the left of
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the dash represent, in order, the subpart (one or two digits),
and the section (two digits). The number to the right of the
dash represents the subsection. Subdivisions may be used at
the section and subsection level to identify individual para-
graphs. The following example illustrates the make-up of a
FAR number citation (note that subchapters are not used
with citations):

25.108-2
Part J
Subpart J
Section -
Subsection

(2) Subdivisions below the section or subsection level
shall consist of parenthetical alpha numerics reading from
highest to lowest indenture as follows: lower case alphabet,
Arabic numbers, lower case Roman numerals, and upper
case alphabet. The following example isillustrative:

@@)(1)(A)
Subdivisions, below the 4th level, shall repeat the sequence.
(c) References and citations. (1) Unless otherwise stated,
cross-references indicate parts, subparts, sections, subsec-
tions, paragraphs, subparagraphs, or subdivisions of this
regulation.

(2) This regulation may be referred to as the Federal
Acquisition Regulation or the FAR.

(3) Using the FAR coverage at 9.106-4(d) as atypical
illustration, reference to the—

(i) Part would be “FAR Part 9" outside the FAR
and “Part 9" within the FAR.

(i) Subpart would be “FAR Subpart 9.1" outside
the FAR and “ Subpart 9.1 within the FAR.

(i) Section would be “FAR 9.106" outside the
FAR and “9.106" within the FAR.

(iv) Subsection would be “FAR 9.106-4" outside
the FAR and “9.106-4" within the FAR.

(v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.

(4) Citations of authority (e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides.

1.105-3 Copies.
Copies of the FAR in Federal Register, loose-leaf, CD-
ROM, and CFR form may be purchased from the—

Superintendent of Documents
Government Printing Office (GPO)
Washington, DC 20402.

1-4

1.106 OMB Approval under the Paperwork Reduction

Act.

The Paperwork Reduction Act of 1980 (Pub. L. 96-511)
imposes a requirement on Federal agencies to obtain
approval from the Office of Management and Budget
(OMB) before callecting information from ten or more
members of the public. The information collection and
recordkeeping requirements contained in this regulation
have been approved by the OMB. The following OMB con-
trol numbers apply:

FAR segment OMB Control Number
3.103 9000-0018
34 9000-0003
4.102 9000-0033
45 9000-0137
47 9000-0034
4.9 9000-0097
5.405 9000-0036
7.2 9000-0082
85 9000-0113
9.1 9000-0011
9.2 9000-0020
14.201 9000-0034
14.202-4 9000-0040
14.202-5 9000-0039
14.205 9000-0002
14.205-4(c) 9000-0037
14.214 9000-0105
14.407 9000-0038
14.5 9000-0041
15.106 9000-0034
15.404 9000-0037
15.7 9000-0078
15.8 9000-0013
15.804-8 9000-0115
15.812-1(b) 9000-0080
15.813-1 9000-0105
15.813-2 9000-0105
15.813-3 9000-0105
15.813-6 9000-0105
19.7 9000-0006
22.103 9000-0065
22.8 1215-0072
2211 9000-0066
22.13 1215-0072
22.14 1215-0072
23.602 9000-0107
273 9000-0095
274 9000-0090
28.1 9000-0045
28.106-1(e) 9000-0001
28.106-1(n) 9000-0119
282 9000-0045
29.304 9000-0059
30 9000-0093
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FAR segment OMB Control Number FAR segment OMB Control Number
30.6 9000-0129 52.214-15 9000-0044
31.205-46 9000-0079 52.214-16 9000-0044
31.205-46(a)(3) 9000-0088 52.214-17 9000-0018
32 9000-0035 52.214-21 9000-0039
32.000 9000-0138 52.214-26 9000-0034
321 9000-0070 and 52.214-28 9000-0013
9000-0138 52.215-2 9000-0034
322 9000-0138 52.215-6 9000-0046
324 9000-0073 52.215-11 9000-0048
325 9000-0010 and 52.215-19 9000-0044
9000-0138 52.215-20 9000-0047
32.7 9000-0074 52.215-21 9000-0078
329 9000-0102 52.215-24 9000-0013
32.10 9000-0138 52.215-25 9000-0013
33 9000-0035 52.215-26 9000-0080
34.1 9000-0133 52.215-40 9000-0015
36.213-2 9000-0037 52.215-41 9000-0013
36.603 9000-0004 and 52.215-42 9000-0013
9000-0005 52.216-2 9000-0068
36.701 9000-0037 52.216-3 9000-0068
41.004-2(c) 9000-0125 52.216-4 9000-0068
42.205(f) 9000-0026 52.216-5 9000-0071
427 9000-0013 52.216-6 9000-0071
4212 9000-0076 52.216-7 9000-0069
4213 9000-0076 52.216-10 9000-0067
42.14 9000-0056 52.216-13 9000-0069
45 9000-0075 52.216-15 9000-0069
46 9000-0077 52.216-16 9000-0067
47 9000-0061 52.216-17 9000-0067
48 9000-0027 52.219-9 9000-0006
49 9000-0028 52.219-10 9000-0006
50 9000-0029 52.219-19 9000-0100
51.1 9000-0031 52.219-20 9000-0100
51.2 9000-0032 52.219-21 9000-0100
52.203-2 9000-0018 52.222-2 9000-0065
52.203-7 9000-0091 52.222-4 1215-0119
52.204-3 9000-0097 52.222-6 1215-0140
52.207-3 9000-0114 52.222-8 1215-0149 and
52.208-8 9000-0113 1215-0017
52.208-9 9000-0113 52.222-11 9000-0014
52.209-1(b) 9000-0020 52.222-18 9000-0127
52.209-1(c) 9000-0083 52.222-21 1215-0072
52.209-5 9000-0094 52.222-22 1215-0072
52.209-6 9000-0094 52.222-23 1215-0072
52.210-8 9000-0018 52.222-25 1215-0072
52.210-9 9000-0016 52.222-26 1215-0072
52.210-10 9000-0017 52.222-27 1215-0072
52.211-5 9000-0030 52.222-35 1215-0072
52.212-1 9000-0043 52.222-36 1215-0072
52.212-2 9000-0043 52.222-41 1215-0017 and
52.214-2 9000-0046 1215-0150
52.214-14 9000-0047 52.222-46 9000-0066
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FAR segment OMB Control Number FAR segment OMB Control Number
52.223-1 9000-0021 52.243-7 9000-0026
52.223-4 9000-0134 52.245-2 9000-0075
52.223-6(b)(5) 9000-0101 52.245-3 9000-0075
52.223-7 9000-0107 52.245-5 9000-0075
52.223-8 9000-0134 52.245-7 9000-0075
52.225-1 9000-0024 52.245-8 9000-0075
52.225-6 9000-0023 52.245-9 9000-0075
52.225-8 9000-0025 52.245-10 9000-0075
52.225-10 9000-0022 52.245-11 9000-0075
52.225-20 9000-0130 52.245-16 9000-0075
52.228-1 9000-0045 52.245-17 9000-0075
52.228-2 9000-0045 and 52.245-18 9000-0075
9000-0119 52.246-2 9000-0077
52.228-13 9000-0045 52.246-3 9000-0077
52.228-15 9000-0045 52.246-4 9000-0077
52.228-16 9000-0045 and 52.246-5 9000-0077
9000-0119 52.246-6 9000-0077
52.229-2 9000-0059 52.246-7 9000-0077
52.230-6 9000-0129 52.246-8 9000-0077
52.232-5 9000-0070 52.246-10 9000-0077
52.232-7 9000-0070 52.246-12 9000-0077
52.232-10 9000-0070 52.246-15 9000-0077
52.232-12 9000-0073 52.247-2 9000-0053
52.232-13 9000-0010 52.247-29 9000-0061
52.232-14 9000-0010 52.247-30 9000-0061
52.232-15 9000-0010 52.247-31 9000-0061
52.232-16 9000-0010 52.247-32 9000-0061
52.232-20 9000-0074 52.247-33 9000-0061
52.232-21 9000-0074 52.247-34 9000-0061
52.232-22 9000-0074 52.247-35 9000-0061
52.232-27 9000-0102 52.247-36 9000-0061
52.232-29 9000-0138 52.247-37 9000-0061
52.232-30 9000-0138 52.247-38 9000-0061
52.232-31 9000-0138 52.247-39 9000-0061
52.232-32 9000-0138 52.247-40 9000-0061
52.233-1 9000-0035 52.247-41 9000-0061
52.234-1 9000-0133 52.247-42 9000-0061
52.236-5 9000-0062 52.247-43 9000-0061
52.236-13 1220-0029 and 52.247-44 9000-0061
9000-0060 52.247-51 9000-0057
52.236-15 9000-0058 52.247-53 9000-0055
52.236-19 9000-0064 52.247-57 9000-0061
52.241-2 9000-0122 52.247-63 9000-0054
52.241-6 9000-0123 52.247-64 9000-0054
52.241-11 9000-0126 52.248-1 9000-0027
52.241-13 9000-0124 52.248-2 9000-0027
52.242-12 9000-0056 52.248-3 9000-0027
52.243-1 9000-0026 52.249-2 9000-0028
52.243-2 9000-0026 52.249-3 9000-0028
52.243-3 9000-0026 52.249-5 9000-0028
52.243-4 9000-0026 52.249-6 9000-0028
52.243-6 9000-0026 52.249-11 9000-0028
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FAR segment OMB Control Number 1.107 Certifications.

52.250-1 9000-0029 In accordance with Section 29 of the Office of Federal
52.253-1 9000-0104 Procurement Policy Act (41 U.S.C. 425), as amended by
53.105 9000-0104 Section 4301 of the Clinger-Cohen Act of 1996 (Public Law
53.236-1(a) 9000-0037 104-106), a new requirement for a certification by a con-
SF 24 9000-0045 tractor or offeror may not be included in this chapter
SF 25 9000-0045 unless—

SF 25-A 9000-0045 (8 The certification requirement is specifically imposed
SF 28 9000-0001 by statute; or

SF 34 9000-0045 (b) Written justification for such certification is provided
SF 35 9000-0045 to the Administrator for Federal Procurement Policy by the
SF 129 9000-0002 Federal Acquisition Regulatory Council, and the
SF 254 9000-0004 Administrator approves in writing the inclusion of such cer-
SF 255 9000-0005 tification requirement.

Sk 273 9000-0045

SF 274 9000-0045 Subpart 1.2—Administration

Sk 275 9000-0045

SF 294 9000-0006 1.201 Maintenance of the FAR.

SF 295 9000-0007

SF 1403 9000-0011 1.201-1 Thetwo councils.

SF 1404 9000-0011 (8 Subject to the authorities discussed in 1.102, revi-
SF 1405 9000-0011 sions to the FAR will be prepared and issued through the
SF 1406 9000-0011 coordinated action of two councils, the Defense Acquisition
SF 1407 9000-0011 Regulatory Council (DAR Council) and the Civilian
SF 1408 9000-0011 Agency Acquisition Council (CAA Council). Members of
SF 1411 9000-0013 these councils shall—

SF 1413 9000-0014 (1) Represent their agencies on a full-time basis;

SF 1416 9000-0045 (2) Be sdlected for their superior qualifications in
SF 1417 9000-0037 terms of acquisition experience and demonstrated profes-
SF 1418 9000-0119 sional expertise; and

SF 1423 9000-0015 (3) Befunded by their respective agencies.

SF 1424 9000-0015 (b) The chairperson of the CAA Council shall be the rep-
SF 1426 9000-0015 resentative of the Administrator of General Services. The
SF 1427 9000-0015 other members of this council shall be one each representa
SF 1428 9000-0015 tive from the—

SF 1429 9000-0015 (1) Departments of Agriculture, Commerce, Energy,
SF 1430 9000-0015 Health and Human Services, Interior, Labor, State,
SF 1431 9000-0015 Transportation, and Treasury; and

SF 1432 9000-0015 (2) Environmental Protection Agency, Small Business
SF 1433 9000-0015 Administration, and Department of Veterans Affairs.

SF 1434 9000-0015 (c) The Director of the DAR Council shall be the repre-
SF 1435 9000-0012 sentative of the Secretary of Defense. The operation of the
SF 1436 9000-0012 DAR Council will be as prescribed by the Secretary of
SF 1437 9000-0012 Defense. Membership shall include representatives of the
SF 1438 9000-0012 military Departments, the Defense Logistics Agency, and
SF 1439 9000-0012 the National Aeronautics and Space Administration.

SF 1440 9000-0012 (d) Responsibility for processing revisionsto the FAR is
SF 1443 9000-0010 apportioned by the two councils so that each council has
SF 1444 9000-0089 cognizance over specified parts or subparts.

SF 1445 9000-0089 (e) Each council shall be responsible for—

SF 1446 9000-0089 (1) Agreeing on al revisions with the other council;
SF 1448 9000-0013 (2) Submitting to the FAR Secretariat (see 1.201-2)
SF 1449 9000-0136 the information required under paragraphs 1.501-2(b) and
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(e) for publication in the Federal Register of a notice solic-
iting comments on a proposed revision to the FAR;

(3) Considering all comments received in response to
notice of proposed revisions,

(4) Arranging for public meetings;

(5) Preparing any final revision in the appropriate
FAR format and language; and

(6) Submitting any final revision to the FAR
Secretariat for publication in the Federal Register and print-
ing for distribution.

1.201-2 FAR Secretariat.

(8 The General Services Administration is responsible
for establishing and operating the FAR Secretariat to print,
publish, and distribute the FAR through the Code of Federal
Regulations system (including a loose-leaf edition with
periodic updates).

(b) Additionally, the FAR Secretariat shall provide the
two councils with centralized services for—

(1) Keeping asynopsisof current FAR cases and their
status;

(2) Maintaining official files;

(3) Assisting parties interested in reviewing the files
on completed cases; and

(4) Performing miscellaneous administrative tasks
pertaining to the maintenance of the FAR.

1.202 Agency compliance with the FAR.

Agency compliance with the FAR (see 1.304) is the
responsibility of the Secretary of Defense (for the military
departments and defense agencies), the Administrator of
General Services (for civilian agencies other than NASA),
and the Administrator of NASA (for NASA activities).

Subpart 1.3—Agency Acquisition Regulations

1.301 Palicy.

(a)(1) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of agency acquisition regu-
lations that implement or supplement the FAR and
incorporate, together with the FAR, agency policies, proce-
dures, contract clauses, solicitation provisions, and forms
that govern the contracting process or otherwise control the
relationship between the agency, including any of its subor-
ganizations, and contractors or prospective contractors.

(2) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of internal agency guidance
at any organizationa level (e.g., designations and delega
tions of authority, assignments of responsibilities,
work-flow procedures, and internal reporting requirements).
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(b) Agency heads shall establish procedures to ensure
that agency acquisition regulations are published for com-
ment in the Federal Register in conformance with the
procedures in Subpart 1.5 and as required by section 22 of
the Office of Federal Procurement Policy Act, as amended
(41 U.S.C. 418b), and other applicable statutes, when they
have a significant effect beyond the internal operating pro-
cedures of the agency or have a significant cost or
administrative impact on contractors or offerors. However,
publication is not required for issuances that merely imple-
ment or supplement higher level issuances that have
previously undergone the public comment process, unless
such implementation or supplementation results in an addi-
tional significant cost or administrative impact on
contractors or offerors or effect beyond the internal operat-
ing procedures of the issuing organization. ssuances under
1.301(8)(2) need not be publicized for public comment.

(c) When adopting acquisition regul ations, agencies shall
ensure that they comply with the Paperwork Reduction Act
(44 U.S.C. 3501, et seg.) as implemented in 5 CFR 1320
(see 1.106) and the Regulatory Flexibility Act (5 U.S.C.
601, et seq.). Normally, when alaw requires publication of
a proposed regulation, the Regulatory Flexibility Act
applies and agencies must prepare written analyses, or cer-
tifications as provided in the law.

(d) Agency acquisition regulations implementing or sup-
plementing the FAR are, for—

(1) The military departments and defense agencies,
issued subject to the authority of the Secretary of Defense;

(2) NASA activities, issued subject to the authorities
of the Administrator of NASA; and

(3) The civilian agencies other than NASA, issued by
the heads of those agencies subject to the overall authority
of the Administrator of General Services or independent
authority the agency may have.

1.302 Limitations.

Agency acquisition regulations shall be limited to—

(a) Those necessary to implement FAR policies and pro-
cedures within the agency; and

(b) Additional policies, procedures, solicitation provi-
sions, or contract clauses that supplement the FAR to satisfy
the specific needs of the agency.

1.303 Publication and codification.

(a) Agency-wide acquisition regulations shall be pub-
lished in the Federal Register as required by law, shall be
codified under an assigned chapter in Title 48, Code of
Federal Regulations, and shall parallel the FAR in format,
arrangement, and numbering system (but see 1.105-1(c)).
Coverage in an agency acquisition regulation that imple-
ments a specific part, subpart, section, or subsection of
the FAR shall be numbered and titled to correspond to the
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appropriate FAR number and title. Supplementary mate-
rial for which there is no counterpart in the FAR shall be
codified using chapter, part, subpart, section, or subsec-
tion numbers of 70 and up (e.g., for the Department of
Interior, whose assigned chapter number in Title 48 is 14,
Part 1470, Subpart 1401.70, section 1401.370, or subsec-
tion 1401.301-70).

(b) Issuances under 1.301(a)(2) need not be published in
the Federal Register.

1.304 Agency control and compliance procedures.

(a) Under the authorities of 1.301(c), agencies shall con-
trol and limit issuance of agency acquisition regulations
and, in particular, local agency directives that restrain the
flexibilities found in the FAR, and shall establish formal

[The next pageis 1-9.]
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Sec.
7.000 Scope of part.

Subpart 7.1—Acquisition Plans
7.101 Definitions.
7.102 Policy.
7.103 Agency-head responsibilities.
7.104 Genera procedures.
7.105 Contents of written acquisition plans.
7.106 Additional regquirements for major systems.

Subpart 7.2—Planning for the Purchase of Suppliesin
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7.200 Scope of subpart.
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Subpart 7.3—Contractor Versus Government Performance
7.300 Scope of subpart.
7.301 Policy.
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sources.
7.304 Procedures.
7.305 Solicitation provisions and contract clause.

7.306 Evaluation.
7.307 Appeals.

Subpart 7.4—Equipment Lease or Purchase
7.400 Scope of subpart.

7.401 Acquisition considerations.

7.402 Acquisition methods.

7.403 General Services Administration assistance.
7.404 Contract clause.

Subpart 7.5—Inherently Governmental Functions
7.500 Scope of subpart.
7.501 Definition.
7.502 Applicability.
7.503 Palicy.

7.000 Scope of part.

This part prescribes policies and procedures for—

(a) Developing acquisition plans;

(b) Determining whether to use commercial or
Government resources for acquisition of supplies or ser-
vices,

(c) Deciding whether it is more economical to lease
equipment rather than purchase it; and

(d) Determining whether functions are inherently
governmental .

Subpart 7.1—Acquisition Plans

7.101 Definitions.

“Acquisition planning” means the process by which the
efforts of al personnel responsible for an acquisition are
coordinated and integrated through a comprehensive plan
for fulfilling the agency need in atimely manner and at a
reasonable cost. It includes developing the overall strategy
for managing the acquisition.

“Acquisition streamlining,” as used in this subpart,
means any effort that results in more efficient and effective
use of resources to design and develop, or produce quality
systems. This includes ensuring that only necessary and
cost-effective requirements are included, at the most appro-
priate time in the acquisition cycle, in solicitations and
resulting contracts for the design, development, and pro-
duction of new systems, or for modifications to existing
systems that involve redesign of systems or subsystems.

“Design-to-cost” is a concept that establishes cost ele-
ments as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during
the design and development phases and a management dis-
cipline throughout the acquisition and operation of the
system or equipment.

“Life-cycle cost” meansthetotal cost to the Government
of acquiring, operating, supporting, and (if applicable) dis-
posing of the items being acquired.

“Planner,” as used in this subpart, means the designated
person or office responsible for developing and maintaining
awritten plan, or for the planning function in those acquisi-
tions not requiring a written plan.

7.102 Palicy.

(a) Agencies shall perform acquisition planning and con-
duct market research (see Part 10) for all acquisitions in
order to promote and provide for—

(1) Acquisition of commercia items or, to the extent
that commercial items suitable to meet the agency's needs
are not available, nondevel opmental items, to the maximum
extent practicable (10 U.S.C. 2377 and 41 U.S.C. 251, et
seq.); and

(2) Full and open competition (see Part 6) or, when
full and open competition is not required in accordance with
Part 6, to obtain competition to the maximum extent practi-
cable, with due regard to the nature of the supplies or
services to be acquired (10 U.S.C. 2301(g)(5) and 41 U.S.C.
253a(a)(1)).

(b) This planning shall integrate the efforts of all person-
nel responsible for significant aspects of the acquisition.
The purpose of this planning is to ensure that the

(FAC 97-01) 7-1
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Government meets its needs in the most effective, econom-
ical, and timely manner. Agencies that have a detailed
acquisition planning system in place that generally meets
the requirements of 7.104 and 7.105 need not revise their
system to specifically meet all of these requirements.

7.103 Agency-head responsibilities.

The agency head or adesignee shall prescribe procedures
for—

(a) Promoting and providing for full and open competi-
tion (see Part 6) or, when full and open competition is not
required in accordance with Part 6, for obtaining competi-
tion to the maximum extent practicable, with due regard to
the nature of the supplies and services to be acquired
(10 U.S.C. 2301(a)(5) and 41 U.S.C. 253a(a)(1)).

(b) Encouraging offerors to supply commercial items, or
to the extent that commercial items suitable to meet the
agency needs are not available, nondevelopmental itemsin
response to agency solicitations (10 U.S.C. 2377 and 41
U.S.C. 251, et seq.); and

(c) Ensuring that acquisition planners address the
requirement to specify needs, develop specifications, and to
solicit offers in such a manner to promote and provide for
full and open competition with due regard to the nature of
the supplies and services to be acquired (10 U.S.C.
2305(a)(1)(A) and 41 U.S.C. 253a(a)(1)). (See Part 6 and
10.002.)

(d) Establishing criteria and thresholds at which increas-
ingly greater detail and formality in the planning process is
required as the acquisition becomes more complex and
costly, specifying those cases in which a written plan shall
be prepared.

(e) Writing plans either on a system basis or on an indi-
vidual contract basis, depending upon the acquisition.

(f) Ensuring that the principles of this subpart are used,
as appropriate, for those acquisitions that do not require a
written plan as well as for those that do.

(g) Designating planners for acquisitions.

(h) Reviewing and approving acquisition plans and revi-
sions to these plans.

(i) Establishing criteria and thresholds at which design-
to-cost and life-cycle-cost techniques will be used.

(j) Establishing standard acquisition plan formats, if
desired, suitable to agency needs; and

(k) Waiving reguirements of detail and formality, as nec-
essary, in planning for acquisitions having compressed
delivery or performance schedules because of the urgency
of the need.

() Assuring that the contracting officer, prior to con-
tracting, reviews:

(1) The acquisition history of the supplies and ser-
vices; and
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(2) A description of the supplies, including, when nec-
essary for adequate description, a picture, drawing,
diagram, or other graphic representation.

(m) Ensuring that agency planners include use of the
metric system of measurement in proposed acquisitions in
accordance with 15 U.S.C. 205b (see 11.002(b)) and agency
metric plans and guidelines.

(n) Ensuring that agency planners specify needs and
develop plans, drawings, work statements, specifications, or
other product descriptions promoting the use of environ-
mentally preferable and energy-efficient products and
services (e.g., promoting energy conservation and the use of
recovered material content and the elimination or reduction
of ozone-depleting substances usage), and that these are
considered in the evaluation and award of contracts, as
appropriate (see Part 23).

(o) Making a determination, prior to issuance of a solic-
itation for advisory and assistance services involving the
analysis and evaluation of proposals submitted in response
to a solicitation, that a sufficient number of covered person-
nel with the training and capability to perform an evaluation
and analysis of proposals submitted in response to a solici-
tation are not readily available within the agency or from
another Federal agency in accordance with the guidelines at
37.204.

(p) Ensuring that no purchase request is initiated or con-
tract entered into that would result in the performance of an
inherently governmental function by a contractor and that
all contracts are adequately managed so as to ensure effec-
tive official control over contract performance.

(0) Ensuring that knowledge gained from prior acquisi-
tions is used to further refine requirements and acquisition
strategies. For services, greater use of performance-based
contracting methods and, therefore, fixed-price contracts
(see 37.602-5) should occur for follow-on acquisitions.

7.104 General procedures.

(&) Acquisition planning should begin as soon as the
agency need is identified, preferably well in advance of the
fiscal year in which contract award is necessary. In devel-
oping the plan, the planner shall form a team consisting of
all those who will be responsible for significant aspects of
the acquisition, such as contracting, fiscal, legal, and tech-
nical personnel. The planner should review previous plans
for similar acquisitions and discuss them with the key per-
sonnel involved in those acquisitions. At key dates specified
in the plan or whenever significant changes occur, and no
less often than annually, the planner shall review the plan
and, if appropriate, reviseit.

(b) Requirements and logistics personnel should avoid
issuing requirements on an urgent basis or with unrealistic
delivery or performance schedules, since it generally
restricts competition and increases prices. Early in the plan-
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ning process, the planner should consult requirements and
logistics personnel who determine type, quality, quantity,
and delivery requirements.

(c) The planner shall coordinate with and secure the con-
currence of the contracting officer in all acquisition
planning. If the plan proposes using other than full and open
competition, the plan shall also be coordinated with the cog-
nizant competition advocate.

7.105 Contents of written acquisition plans.

In order to facilitate attainment of the acquisition objec-
tives, the plan must identify those milestones at which
decisions should be made (see subparagraph (b)(18) of this
section). The plan shall address all the technical, business,
management, and other significant considerations that will
control the acquisition. The specific content of plans will
vary, depending on the nature, circumstances, and stage of
the acquisition. In preparing the plan, the planner shall fol-
low the applicable instructions in paragraphs (a) and (b) of
this section, together with the agency’s implementing pro-
cedures. Acquisition plans for service contracts shall
describe the strategies for implementing performance-based
contracting methods or shall provide rationale for not using
those methods (see Subpart 37.6).

(@) Acquisition background and objectives—(1)
Satement of need. Introduce the plan by a brief statement
of need. Summarize the technical and contractual history of
the acquisition. Discuss feasible acquisition alternatives,
the impact of prior acquisitions on those alternatives, and
any related in-house effort.

(2) Applicable conditions. State all significant condi-
tions affecting the acquisition, such as—

(i) Requirements for compatibility with existing or
future systems or programs; and

(if) Any known cost, schedule, and capability or
performance constraints.

(3) Cost. Set forth the established cost goals for the
acquisition and the rationale supporting them, and discuss
related cost concepts to be employed, including, as appro-
priate, the following items:

(i) Life-cycle cost. Discusshow life-cycle cost will
be considered. If it is not used, explain why. If appropriate,
discuss the cost model used to develop life-cycle-cost esti-
mates.

(ii) Design-to-cost. Describe the design-to-cost
objective(s) and underlying assumptions, including the
rationale for quantity, learning-curve, and economic adjust-
ment factors. Describe how objectives are to be applied,
tracked, and enforced. Indicate specific related solicitation
and contractual requirements to be imposed.

(iii) Application of should-cost. Describe the
application of should-cost analysis to the acquisition (see
15.810).

(4) Capability or performance. Specify the required
capabilities or performance characteristics of the supplies or
the performance standards of the services being acquired
and state how they are related to the need.

(5) Ddivery or performance-period requirements.
Describe the basis for establishing delivery or performance-
period requirements (see Subpart 11.4). Explain and provide
reasons for any urgency if it resultsin concurrency of devel-
opment and production or constitutes justification for not
providing for full and open competition.

(6) Trade-offs. Discuss the expected consequences of
trade-offs among the various cost, capability or perfor-
mance, and schedule goals.

(7) Risks. Discuss technical, cost, and schedule risks
and describe what efforts are planned or underway to reduce
risk and the conseguences of failure to achieve goals. If con-
currency of development and production is planned, discuss
its effects on cost and schedul e risks.

(8) Acquisition streamlining. If specificaly desig-
nated by the requiring agency as a program subject to
acquisition streamlining, discuss plans and procedures to—

(i) Encourage industry participation by using draft
solicitations, presolicitation conferences, and other means
of stimulating industry involvement during design and
development in recommending the most appropriate appli-
cation and tailoring of contract requirements;

(i) Select and tailor only the necessary and cost-
effective requirements; and

(iii) State the timeframe for identifying which of
those specifications and standards, originally provided for
guidance only, shall become mandatory.

(b) Plan of action—(1) Sources. Indicate the prospective
sources of supplies and/or services that can meet the need.
Consider required sources of supplies or services (see Part
8). Include consideration of small business, small disad-
vantaged business, and women-owned small business
concerns (see Part 19). Addressthe extent and results of the
market research and indicate their impact on the various ele-
ments of the plan (see Part 10).

(2) Competition. (i) Describe how competition will
be sought, promoted, and sustained throughout the course of
the acquisition. If full and open competition is not contem-
plated, cite the authority in 6.302, discuss the basis for the
application of that authority, identify the source(s), and dis-
cuss why full and open competition cannot be obtained.

(ii) ldentify the major components or subsystems.
Discuss component breakout plans relative to these magjor
components or subsystems. Describe how competition will
be sought, promoted, and sustained for these components or
subsystems.

(ii1) Describe how competition will be sought, pro-
moted, and sustained for spares and repair parts. |dentify the
key logistic milestones, such as technical data delivery
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schedules and acquisition method coding conferences, that
affect competition.

(iv) When effective subcontract competition is
both feasible and desirable, describe how such subcontract
competition will be sought, promoted, and sustained
throughout the course of the acquisition. Identify any
known barriers to increasing subcontract competition and
address how to overcome them.

(3) Source-selection procedures. Discuss the source-
selection procedures for the acquisition, including the
timing for submission and evaluation of proposals, and the
relationship of evaluation factors to the attainment of the
acquisition objectives (see Subpart 15.6).

(4) Contracting considerations. For each contract
contemplated, discuss contract type selection (see Part 16);
use of multiyear contracting, options, or other special con-
tracting methods (see Part 17); any specia clauses, special
solicitation provisions, or FAR deviations required (see
Subpart 1.4); whether sealed bidding or negotiation will be
used and why; whether equipment will be acquired by lease
or purchase (see Subpart 7.4) and why; and any other con-
tracting considerations.

(5) Budgeting and funding. Describe how budget esti-
mates were derived and discuss the schedule for obtaining
adequate funds at the time when they are required (see
Subpart 32.7).

(6) Product or service descriptions. Explain the
choice of product or service description types (including
performance-based contracting descriptions) to be used in
the acquisition.

(7) Priorities, allocations, and allotments. When
urgency of the requirement dictates a particularly short
delivery or performance schedule, certain priorities may
apply. If so, specify the method for obtaining and using pri-
orities, allocations, and allotments, and the reasons for them
(see Subpart 11.6).

(8) Contractor versus Government performance.
Address the consideration given to OMB Circular No. A-76
(see Subpart 7.3).

(9) Inherently governmental functions. Address the
consideration given to OFPP Policy Letter 92-1 (see
Subpart 7.5).

(10) Management information requirements. Discuss,
as appropriate, what management system will be used by
the Government to monitor the contractor’s effort.
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(12) Make or buy. Discuss any consideration given to
make-or-buy programs (see Subpart 15.7).

(12) Test and evaluation. To the extent applicable,
describe the test program of the contractor and the
Government. Describe the test program for each major
phase of a major system acquisition. If concurrency is
planned, discuss the extent of testing to be accomplished
before production release.

(13) Logistics considerations. Describe—

(i) The assumptions determining contractor or
agency support, both initially and over the life of the acqui-
sition, including consideration of contractor or agency
maintenance and servicing (see Subpart 7.3) and distribu-
tion of commercial items;

(i) The reliability, maintainability, and quality
assurance requirements, including any planned use of war-
ranties (see Part 46);

(iii) The requirements for contractor data (includ-
ing repurchase data) and data rights, their estimated cost,
and the use to be made of the data (see Part 27); and

(iv) Standardization concepts, including the neces-
sity to designate, in accordance with agency procedures,
technical equipment as “standard” so that future purchases
of the equipment can be made from the same manufacturing
source.

(14) Government-furnished property. Indicate any
property to be furnished to contractors, including material
and facilities, and discuss any associated considerations,
such asitsavailability or the schedule for its acquisition (see
Part 45).

(15) Gover nment-furnished information. Discuss any
Government information, such as manuals, drawings, and
test data, to be provided to prospective offerors and con-
tractors.

(16) Environmental and energy conservation objec-
tives. Discuss al applicable environmental and energy
conservation objectives associated with the acquisition (see
Part 23), the applicability of an environmental assessment
or environmental impact statement (see 40 CFR 1502), the
proposed resolution of environmental issues, and any envi-
ronmentally-related requirements to be included in
solicitations and contracts.

(17) Security considerations. For acquisitions dealing
with classified matters, discuss how adequate security will
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be established, maintained, and monitored (see Subpart Specifications.
4.4). Data requirements.
(18) Contract administration. Describe how the con- Completion of acquisition-package preparation.
tract will be administered. In contracts for services, include Purchase request.
how inspection and acceptance corresponding to the work Justification and approval for other than full and open
statement’s performance criteria will be enforced. competition where applicable and/or any required D&F
(19) Other considerations. Discuss, as applicable, approval.
standardization concepts, the industrial readiness program, Issuance of synopsis.
the Defense Production Act, the Occupational Safety and Issuance of solicitation.
Health Act, foreign sales implications, and any other mat- Evaluation of proposals, audits, and field reports.
ters germane to the plan not covered el sewhere. Beginning and completion of negotiations.
| (20) Milestones for the acquisition cycle. Addressthe Contract preparation, review, and clearance.
following steps and any others appropriate: Contract award.
Acquisition plan approval. (21) Identification of participants in acquisition
Statement of work. plan preparation. List theindividualswho participated in

[The next pageis 7-5.]
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8.002
8.003

8.101
8.102
8.103
8.104

8.401
| 8.402
8.403
8.404
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PART 8—REQUIRED SOURCES OF SUPPLIESAND SERVICES

Scope of part.

Priorities for use of Government supply sources.
Use of other Government supply sources.
Contract clause.

Subpart 8.1—Excess Personal Property
Definition.

Policy.

Information on available excess personal property.
Obtaining nonreportabl e property.

Subparts 8.2— 8.3—[Reserved]

Subpart 8.4—Federal Supply Schedules
General.

Applicability.

[Reserved]

Using schedules.

8.404-1—8.404-2 [Reserved]

8.404-3
8.405

8.405-1
8.405-2
8.405-3
8.405-4
8.405-5
8.405-6
8.405-7

8.500
8.501
8.502
8.503
8.504
8.505

Subpart 8.6—Acquisition from Federal Prison Industries,

8.601
8.602
8.603
8.604
8.605
8.606

Requests for waivers.

Ordering office responsibilities.
[Reserved]

Order placement.

Inspection and acceptance.
Delinquent performance.
Termination for default.
Termination for convenience.
Disputes.

Subpart 8.5—Acquisition of Helium
Scope of subpart.
Definitions.
Policy.
Exception.
Procedures.
Contract clause.

Inc.
General.
Policy.
Purchase priorities.
Ordering procedures.
Clearances.
Exceptions.

Subpart 8.7—Acquisition from Nonprofit Agencies
Employing People Who Are Blind or Severely Disabled

8.700
8.701
8.702
8.703
8.704
8.705

Scope of subpart.
Definitions.
General.
Procurement List.
Purchase priorities.
Procedures.

8.7051  Generd.

8.705-2  Direct-order process.
8.705-3  Allocation process.
8.705-4  Compliance with orders.

8.706 Purchase exceptions.
8.707 Prices.

8.708 Shipping.

8.709 Payments.

8.710 Quality of merchandise.
8.711 Quality complaints.
8.712 Specification changes.

8.713 Optional acquisition of supplies and services.

8.714 Communications with the central nonprofit agencies
and the Committee.

8.715 Replacement commaodities.

Subpart 8.8—Acquisition of Printing and Related Supplies
8.800 Scope of subpart.
8.801 Definitions.
8.802 Policy.

Subpart 8.9—Financial Management Systems Software
Mandatory Multiple Award Schedule Contracts Program
8.901 General.
8.902 Policy.
8.903 Exceptions.
8.904 Procedures.

Subpart 8.10—[Reserved]

Subpart 8.11—L easing of Motor Vehicles
8.1100 Scope of subpart.
8.1101 Definitions.
8.1102 Presolicitation requirements.
8.1103 Contract requirements
8.1104 Contract clauses.

8.000 Scope of part.
This part deals with the acquisition of supplies and
services from or through Government supply sources.

8.001 Prioritiesfor use of Government supply

sour ces.

(a) Except asrequired by 8.002, or as otherwise provided
by law, agencies shall satisfy requirements for supplies and
services from or through the sources and publications listed
below in descending order of priority—

(1) Supplies. (i) Agency inventories;
(i) Excess from other agencies (see Subpart 8.1);
(iii) Federal Prison Industries, Inc. (see Subpart
8.6);
(iv) Products available from the Committee for
Purchase From People Who Are Blind or Severely Disabled
(see Subpart 8.7);
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(v) Wholesale supply sources, such as stock pro-
grams of the Genera Services Administration (GSA) (see
41 CFR 101-26.3), the Defense Logistics Agency (see 41
CFR 101-26.6), the Department of Veterans Affairs (see 41
CFR 101-26.704), and military inventory control points;

(vi) Mandatory Federal Supply Schedules (see
Subpart 8.4);

(vii) Optional use Federal Supply Schedules (see
Subpart 8.4); and

(viii) Commercia sources (including educational
and nonprofit institutions).

(2) Services. (i) Services available from the
Committee for Purchase From People Who Are Blind or
Severely Disabled (see Subpart 8.7);

(i) Mandatory Federal Supply Schedules (see
Subpart 8.4);

(iii) Optiona use Federal Supply Schedules (see
Subpart 8.4); and

(iv) Federal Prison Industries, Inc. (see Subpart
8.6), or commercia sources (including educational and non-
profit institutions).

(b) Sources other than those listed in paragraph (a) of this
section may be used as prescribed in 41 CFR 101-26.301
and in an unusual and compelling urgency as prescribed in
6.302-2 and in 41 CFR 101-25.101-5.

(c) The statutory obligation for Government agencies to
satisfy their requirements for supplies available from the
Committee for Purchase From People Who Are Blind or
Severely Disabled also applies when contractors purchase
the supply items for Government use.

8.002 Use of other Gover nment supply sources.

Agencies shall satisfy requirements for the following
supplies or services from or through specified sources, as
applicable:

(a) Public utility services (see Part 41);

(b) Printing and related supplies (see Subpart 8.8);

(c) Leased motor vehicles (see Subpart 8.11);

(d) Strategic and critical materials (e.g., metals and ores)
from inventories exceeding Defense Nationa Stockpile
requirements (detailed information is available from the—

Defense National Stockpile Center
8725 John J. Kingman Rd., Suite 4528
Fort Belvoir, VA 22060-6223; and

(e) Helium (see Subpart 8.5—Acquisition of Helium).

8.003 Contract clause.

The contracting officer shall insert the clause at 52.208-
9, Contractor Use of Mandatory Sources of Supply, in
solicitations and contracts which require a contractor to pur-
chase supply items for Government use that are available
from the Committee for Purchase from People Who Are
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Blind or Severely Disabled. The contracting officer shall
identify in the contract schedule the items which must be
purchased from a mandatory source and the specific source.

Subpart 8.1—EXxcess Personal Property

8.101 Definition.

“Excess personal property” means any personal property
(see 45.601) under the control of a Federal agency that the
agency head or a designee determinesis not required for its
needs and for the discharge of its responsibilities.

8.102 Palicy.

When it is practicable to do so, agencies shall use excess
personal property as the first source of supply in fulfilling
their requirements and those of their cost-reimbursement
contractors. Accordingly, agencies shall ensure that all per-
sonnel make positive efforts to satisfy agency requirements
by obtaining and using excess personal property (including
that suitable for adaptation or substitution) before initiating
contracting action.

8.103 Information on available excess personal
property.

Information regarding the availability of excess personal
property can be obtained through—

(a) Review of excess personal property catalogs and bul-
letinsissued by the General ServicesAdministration (GSA);

(b) Personal contact with GSA or the activity holding the
property;

(c) Submission of supply requirements to the regional
offices of GSA (GSA Form 1539, Request for Excess
Personal Property, is available for this purpose); and

(d) Examination and inspection of reports and sampl es of
excess personal property in GSA regional offices.

8.104 Obtaining nonreportable property.

GSA will assist agencies in meeting their requirements
for supplies of the types excepted from reporting as excess
by the Federal Property Management Regulations (41 CFR
101-43.312). Federal agencies requiring such supplies
should contact the appropriate GSA regional office.

Subpart 8.2—8.3 [Reserved]
Subpart 8.4—Federal Supply Schedules

8.401 General.

(8) The Federa Supply Schedule program, directed and
managed by the General Services Administration (GSA),
provides Federal agencies with a simplified process for
obtaining commonly used commercial supplies and services
at prices associated with volume buying (also see 8.001).
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Indefinite delivery contracts (including requirements con-
tracts) are established with commercial firms to provide
supplies and services at stated prices for given periods of
time. Similar systems of schedule-type contracting are used
for military items managed by the Department of Defense.
These systems are not included in the Federal Supply
Schedule program covered by this subpart.

(b) The GSA schedule contracting office issues publica
tions, entitled Federal Supply Schedules, containing the
information necessary for placing delivery orders with
schedule contractors. Ordering officesissue delivery orders
directly to the schedule contractors for the required supplies
and services. Ordering offices may request copies of sched-
ules by completing GSA Form 457, FSS Publications
Mailing List Application, and mailing it to the—

GSA Centralized Mailing List Service (7CAFL)
P.O. Box 6477
Fort Worth, TX 76115.

Copies of GSA Form 457 aso may be obtained from this
address.

(c) GSA offers an on-line shopping service called “GSA
Advantage!” that enables ordering offices to search product
specific information (i.e., national stock number, part num-
ber, common name), review delivery options, place orders
directly with contractors (or ask GSA to place orders on the
agency’s behalf), and pay contractors for orders using the
Governmentwide commercia purchase card (or pay GSA).
Ordering offices may access the “GSA Advantage!” shop-
ping service by connecting to the Internet and using a web
browser to connect to the Acquisition Reform Network
(http://lwww.arnet.gov) or the GSA, Federal Supply Service
(FSS) Home Page (http://www.fss.gsa.gov). For more
information or assistance, contact GSA at Internet e-mail
address: gsa.advantage@gsa.gov.

8.402 Applicability.

Procedures in this subpart apply to Federal Supply
Schedule contracts. Occasionally, special ordering proce-
dures may be established. In such cases the procedures will
be outlined in the “Federal Supply Schedules.”

8.403 [Reserved]

8.404 Using schedules.

(a) General. When agency requirements are to be satis-
fied through the use of Federal Supply Schedules as set
forth in this subpart, the simplified acquisition procedures
of Part 13 and the small business set-aside provisions of
Subpart 19.5 do not apply except for the provision at
13.202(c)(3). Orders placed pursuant to a Multiple Award
Schedule (MAS), using the procedures in this subpart, are
considered to be issued pursuant to full and open competi-

tion (see 6.102(d)(3)). Therefore, when placing orders
under Federal Supply Schedules, ordering offices need not
seek further competition, synopsize the requirement, make
a separate determination of fair and reasonable pricing, or
consider small business set-asides in accordance with
Subpart 19.5. GSA has aready determined the prices of
items under schedule contracts to be fair and reasonable.
By placing an order against a schedule using the procedures
in this section, the ordering office has concluded that the
order represents the best value and results in the lowest
overall cost aternative (considering price, special features,
administrative costs, etc.) to meet the Government’s needs.
(b) Ordering procedures for optional use schedules—(1)
Orders at or below the micro-purchase threshold. Ordering
offices can place orders a or below the micro-purchase
threshold with any Federal Supply Schedule contractor.

(2) Orders exceeding the micro-purchase threshold
but not exceeding the maximum order threshold. Orders
should be placed with the schedule contractor that can pro-
vide the supply or service that represents the best value.
Before placing an order, ordering offices should consider
reasonably available information about the supply or ser-
vice offered under MAS contracts by using the “GSA
Advantage!” on-line shopping service, or by reviewing the
catalogg/pricelists of at least three schedule contractors and
select the delivery and other options available under the
schedule that meet the agency’s needs. In selecting the sup-
ply or service representing the best value, the ordering
office may consider—

(i) Special features of the supply or service that are
required in effective program performance and that are not
provided by a comparable supply or service;

(ii) Trade-in considerations,

(iii) Probable life of the item selected as compared
with that of a comparable item;

(iv) Warranty considerations;

(v) Maintenance availability;

(vi) Past performance; and

(vii) Environmental and energy efficiency consid-
erations.

(3) Orders exceeding the maximum order threshold.
Each schedule contract has an established maximum order
threshold. This threshold represents the point where it is
advantageous for the ordering office to seek a price reduc-
tion. In addition to following the procedures in paragraph
(b)(2) of this section and before placing an order that
exceeds the maximum order threshold, ordering offices
shall—

(i) Review additional schedule contractors' cata-
logs/pricelists or use the “GSA Advantage!” on-line
shopping service;

(i) Based upon the initial evaluation, generally
seek price reductions from the schedule contractor(s)
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appearing to provide the best value (considering price and
other factors); and

(iii) After price reductions have been sought, place
the order with the schedule contractor that provides the best
value and results in the lowest overall cost alternative (see
8.404(a)). If further price reductions are not offered, an
order may dtill be placed, if the ordering office determines
that it is appropriate.

(4) Blanket purchase agreements (BPAS). The estab-
lishment of Federal Supply Schedule BPAsis permitted (see
13.202(c)(3)) when following the ordering procedures in
thissubpart. All schedule contracts contain BPA provisions.
Ordering offices may use BPAS to establish accounts with
contractors to fill recurring requirements. BPAs should
address the frequency of ordering and invoicing, discounts,
and delivery locations and times.

(5) Pricereductions. In addition to the circumstances
outlined in paragraph (b)(3) of this section, there may be
instances when ordering offices will find it advantageous to
reguest a price reduction. For example, when the ordering
office finds a schedule supply or service elsewhere at a
lower price or when a BPA is being established to fill recur-
ring reguirements, requesting a price reduction could be
advantageous. The potential volume of orders under these
agreements, regardless of the size of the individual order,
may offer the ordering office the opportunity to secure
greater discounts. Schedule contractors are not reguired to
pass on to al schedule users a price reduction extended only
to an individual agency for a specific order.

(6) Small business. For orders exceeding the micro-
purchase threshold, ordering offices should give preference
to the items of small business concerns when two or more
items at the same delivered price will satisfy the require-
ment.

(7) Documentation. Orders should be documented, at
aminimum, by identifying the contractor the item was pur-
chased from, the item purchased, and the amount paid. If an
agency reguirement in excess of the micro-purchase thresh-
old is defined so as to require a particular brand name,
product, or a feature of a product peculiar to one manufac-
turer, thereby precluding consideration of a product
manufactured by another company, the ordering office shall
include an explanation in the file as to why the particular
brand name, product, or feature is essential to satisfy the
agency’s needs.

(c) Ordering procedures for mandatory use schedules.
(1) This paragraph (c) applies only to orders against sched-
ule contracts with mandatory users. When ordering from
multiple-award schedules, mandatory users shall also fol-
low the proceduresin paragraphs (@) and (b) of this section.

(2) In the case of mandatory schedules, ordering
offices shall not solicit bids, proposals, quotations, or other-

8-4

wise test the market solely for the purpose of seeking alter-
native sources to Federal Supply Schedules.

(3) Schedules identify executive agencies required to
use them as mandatory sources of supply. The single-award
schedule shall be used as a primary source and the multiple-
award schedule as a secondary source. Mandatory use of
schedules is not a requirement if—

(i) The schedule contractor is unable to satisfy the
ordering office’s urgent delivery requirement;

(i) The order is below the minimum order thresh-
olds;

(iii) The order is above the maximum order limita-
tion;

(iv) The consignee is located outside the area of
geographical coverage stated in the schedule; and

(v) A lower price for an identical item (i.e., same
make and model) is available from another source.

(4) Absence of follow-on award. Ordering offices,
after any consultation required by the schedule, are not
required to forego or postpone their legitimate needs pend-
ing the award or renewal of any schedule contract.

8.404-1—8.404-2 [Reserved]

8.404-3 Requestsfor waivers.

(8 When an ordering office that is a mandatory user
under a schedule determines that items available from the
schedule will not meet its specific needs, but similar items
from another source will, it shall submit arequest for waiver
to the—

Commissioner

Federal Supply Service (F)
GSA

Washington, DC 20406

except as provided in paragraph (b) of this subsection.
Requests shall contain the following information:

(1) A complete description of the required items,
whenever possible; e.g., descriptive literature such as cuts,
illustrations, drawings, and brochures that explain the char-
acteristics and/or construction.

(2) A comparison of prices and the technical differ-
ences between the requested item and the schedule item,
identifying as a minimum the—

(i) Inadequacies of the schedule item to perform
required functions; and

(i) Technical, economic, or other advantages of
the item requested.

(3) Quantity required.

(4) Estimated annual usage or a statement that the
requirement is nonrecurrent or unpredictable.

(b) Ordering offices shall not initiate action to acquire
similar items from nonschedule sources until a request for
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waiver is approved, except as otherwise provided in inter-
agency agreements.

8.405 Ordering office responsibilities.
8.405-1 [Reserved]

8.405-2 Order placement.

Ordering offices may use Optional Form 347, an
agency-prescribed form, or an established electronic com-
munications format to order items from schedules and
shall place orders directly with the contractor within the
limitations specified in each schedule. Orders shall
include, at a minimum, the following information in addi-
tion to any information required by the schedule:

(a) Complete shipping and billing addresses.

(b) Contract number and date.

(c) Agency order number.

(d) Fo.b. delivery point; i.e., origin or destination.

(e) Discount terms.

(f) Delivery time.

(g) Special item number or national stock number.

(h) Brief, complete description of each item (when order-
ing by model number, features and options such as color,
finish, and electrical characteristics, if available, must be
specified).

(i) Quantity and any variation in quantity.

(1) Number of units.

(k) Unit price.

() Total price of order.

(m) Points of inspection and acceptance.

(n) Other pertinent data; e.g., delivery instructions or
receiving hours and size-of-truck limitation.

(o) Marking requirements.

(p) Level of preservation, packaging, and packing.

8.405-3 Inspection and acceptance.

(@) Consignees shall inspect supplies at destination
except when—

(1) The schedule provides for the schedule contract-
ing agency to perform source inspection (in this case, the
schedule will indicate that mandatory source inspection is
required); or

(2) A schedule item is covered by a product descrip-
tion, and the ordering office determines that the schedule
contracting agency's inspection assistance is needed
(inspection assistance may be based on the ordering vol-
ume, the complexity of items, or the past performance of the
supplier).

(b) When the schedule contracting agency performs the
inspection, as specified in the schedule, the ordering office
will provide two copies of the order specifying source
inspection to the schedul e contracting agency. The schedule
contracting agency will notify the ordering office of accep-
tance or rejection of the supplies.

(c) Material inspected at source by the schedule con-
tracting agency, and determined to conform with the
product description of the schedule, shall not be reinspected
for the same purpose. The consignee shall limit inspection
to quantity and condition on receipt.

(d) Unless otherwise provided in the schedule, accep-
tance shall be conclusive except as regards latent defects,
fraud, or such gross mistakes as amount to fraud.

8.405-4 Delinquent performance.

If the contractor fails to perform on the order, the order-
ing office may terminate the order for default or give the
contractor further opportunity to perform by modifying the
order to establish a new delivery date (obtaining considera-
tion as necessary).

[The next pageis 8-5]
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9.000 Scope of part.

This part prescribes policies, standards, and procedures
pertaining to prospective contractors responsibility; debar-
ment, suspension, and ingligibility; qualified products; first
article testing and approval; contractor team arrangements;
defense production pools and research and devel opment
pooals; and organizational conflicts of interest.

Subpart 9.1—Responsible Prospective
Contractors

9.100 Scope of subpart.

This subpart prescribes policies, standards, and proce-
dures for determining whether prospective contractors and
subcontractors are responsible.

9.101 Definitions.

“Preaward survey” means an evaluation by a surveying
activity of a prospective contractor’s capability to perform a
proposed contract.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Surveying activity” means the cognizant contract
administration office or, if there is no such office, another
organization designated by the agency to conduct preaward
surveys.

9.102 Applicability.
(a) This subpart applies to all proposed contracts with
any prospective contractor that is located—
(1) In the United States, its possessions, or Puerto
Rico; or
(2) Elsawhere, unless application of the subpart
would be inconsistent with the laws or customs where the
contractor is located.
(b) This subpart does not apply to proposed contracts
with—
(1) Foreign, State, or local governments;
(2) Other U.S. Government agencies or their instru-
mentalities; or
(3) Agencies for the blind or other severely handi-
capped (see Subpart 8.7).

9.103 Palicy.

(a) Purchases shall be made from, and contracts shall be
awarded to, responsible prospective contractors only.

(b) No purchase or award shall be made unless the con-
tracting officer makes an affirmative determination of
responsibility. In the absence of information clearly indicat-
ing that the prospective contractor is responsible, the
contracting officer shall make a determination of nonrespon-
sibility. If the prospective contractor is a small business
concern, the contracting officer shall comply with Subpart
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19.6, Certificates of Competency and Determinations of
Responsibility. (If Section 8(a) of the Small Business Act
(15 U.S.C. 637) applies, see Subpart 19.8.)

(c) The award of a contract to a supplier based on lowest
evaluated price alone can be false economy if there is sub-
sequent default, late deliveries, or other unsatisfactory
performance resulting in additional contractual or adminis-
trative costs. While it is important that Government
purchases be made at the lowest price, this does not require
an award to a supplier solely because that supplier submits
the lowest offer. A prospective contractor must affirma
tively demonstrate its responsibility, including, when
necessary, the responsibility of its proposed subcontractors.

9.104 Standards.

9.104-1 General standards.

To be determined responsible, a prospective contractor
must—

(8) Have adequate financial resources to perform the
contract, or the ability to obtain them (see 9.104-3(a));

(b) Be able to comply with the required or proposed
delivery or performance schedule, taking into consideration
all existing commercial and governmental business com-
mitments;

(c) Have a satisfactory performance record (see 9.104-
3(b) and Subpart 42.15). A prospective contractor shall not
be determined responsible or nonresponsible solely on the
basis of alack of relevant performance history, except as
provided in 9.104-2;

(d) Have a satisfactory record of integrity and business
ethics;

() Have the necessary organization, experience, account-
ing and operationd controls, and technical skills, or the ability
to obtain them (including, as appropriate, such elements as
production control procedures, property control systems, qual-
ity assurance measures, and safety programs applicable to
materials to be produced or services to be performed by the
prospective contractor and subcontractors). (See 9.104-3(a).)

(f) Have the necessary production, construction, and
technical equipment and facilities, or the ability to obtain
them (see 9.104-3(a)); and

(g) Be otherwise qualified and eligible to receive an
award under applicable laws and regulations.

9.104-2 Special standards.

(8 When it is necessary for a particular acquisition or
class of acquisitions, the contracting officer shall develop,
with the assistance of appropriate specialists, specia stan-
dards of responsibility. Special standards may be
particularly desirable when experience has demonstrated
that unusual expertise or specialized facilities are needed for
adequate contract performance. The special standards shall
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be set forth in the solicitation (and so identified) and shall
apply to all offerors.

(b) Contracting officers shall award contracts for subsis-
tence only to those prospective contractors that meet the
general standards in 9.104-1 and are approved in accor-
dance with agency sanitation standards and procedures.

9.104-3 Application of standards.

(a) Ability to obtain resources. Except to the extent that a
prospective contractor has sufficient resources or proposesto
perform the contract by subcontracting, the contracting offi-
cer shall require acceptable evidence of the prospective
contractor’s ahility to obtain required resources (see 9.104-
1(a), (e), and (f)). Acceptable evidence normally consists of
a commitment or explicit arrangement, that will be in exis-
tence at the time of contract award, to rent, purchase, or
otherwise acquire the needed facilities, equipment, other
resources, or personnel. Consideration of a prime contrac-
tor’s compliance with limitations on subcontracting shall take
into account the time period covered by the contract base
period or quantities plus option periods or quantities, if such
options are considered when evaluating offers for award.

(b) Satisfactory performance record. A prospective con-
tractor that is or recently has been serioudly deficient in
contract performance shall be presumed to be nonresponsi-
ble, unless the contracting officer determines that the
circumstances were properly beyond the contractor's control,
or that the contractor has taken appropriate corrective action.
Past failure to apply sufficient tenacity and perseverance to
perform acceptably is strong evidence of nonresponsibility.
Failure to meet the quality requirements of the contract is a
significant factor to consider in determining satisfactory per-
formance. The contracting officer shall consider the number
of contractsinvolved and the extent of deficient performance
in each contract when making this determination. If the
pending contract requires a subcontracting plan pursuant to
Subpart 19.7, Subcontracting with Small, Small
Disadvantaged Business and Women-Owned Small
Business Concerns, the contracting officer shall also con-
sider the prospective contractor's compliance with
subcontracting plans under recent contracts.

(c) Affiliated concerns.  Affiliated concerns (see
“Affiliates’ and “Concerns’ in 19.101) are normally consid-
ered separate entities in determining whether the concern that
is to perform the contract meets the applicable standards for
responsibility. However, the contracting officer shall consider
the dffiliate’s past performance and integrity when they may
adversely affect the prospective contractor’s responsibility.

I (d) Small business concerns. (1) If a small business
concern’s offer that would otherwise be accepted is to be
rejected because of a determination of nonresponsibility, the
contracting officer shal refer the matter to the Small
Business Administration, which will decide whether or not
to issue a Certificate of Competency (see Subpart 19.6).

(2) A small businessthat isunableto comply with the
limitations on subcontracting at 52.219-14 may be consid-
ered nonresponsible.

9.104-4 Subcontractor responsibility.

(a) Generaly, prospective prime contractors are responsi-
ble for determining the responsibility of their prospective
subcontractors (but see 9.405 and 9.405-2 regarding debarred,
ineligible, or suspended firms). Determinations of prospective
subcontractor responsibility may affect the Government's
determination of the prospective prime contractor’s responsi-
bility. A prospective contractor may be required to provide
written evidence of a proposed subcontractor’s responsibility.

(b) When it is in the Government’s interest to do so, the
contracting officer may directly determine a prospective sub-
contractor’s responsihility (e.g., when the prospective contract
involves medical supplies, urgent requirements, or substantial
subcontracting). Inthis case, the same standards used to deter-
mine a prime contractor’s responsibility shall be used by the
Government to determine subcontractor responsibility.

9.105 Procedures

9.105-1 Obtaining information.

(a) Before making a determination of responsibility, the
contracting officer shall possess or obtain information suffi-
cient to be satisfied that a prospective contractor currently
meets the applicable standards in 9.104.

(b)(1) Generdly, the contracting officer shall obtain
information regarding the responsibility of prospective con-
tractors, including requesting preaward surveys when
necessary (see 9.106), promptly after a bid opening or
receipt of offers. However, in negotiated contracting, espe-
cialy when research and development is involved, the
contracting officer may obtain this information before issu-
ing the request for proposals. Requests for information
shall ordinarily be limited to information concerning—

(i) The low bidder; or
(i) Those offerors in range for award.
(2) Preaward surveys shall be managed and conducted
by the surveying activity.
(i) If the surveying activity is a contract adminis-
tration office—

(A) That office shall advise the contracting offi-
cer on prospective contractors financial competence and
credit needs; and

(B) The administrative contracting officer shall
obtain from the auditor any information required concern-
ing the adequacy of prospective contractors accounting
systems and these systems' suitability for use in administer-
ing the proposed type of contract.

(i) If the surveying activity is not a contract
administration office, the contracting officer shall obtain
from the auditor any information required concerning
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prospective contractors financial competence and credit
needs, the adequacy of their accounting systems, and these
systems’ suitability for use in administering the proposed
type of contract.

(3) Information on financia resources and perfor-
mance capability shall be obtained or updated on as current
abasis asis feasible up to the date of award.

(c) In making the determination of responsibility (see
9.104-1(c)), the contracting officer shall consider relevant
past performance information (see Subpart 42.15). In addi-
tion, the contracting officer should use the following
sources of information to support such determinations:

() The List of Parties Excluded from Federa
Procurement and Nonprocurement Programs maintained in
accordance with Subpart 9.4.

(2) Records and experience data, including verifiable
knowledge of personnel within the contracting office, audit
offices, contract administration offices, and other contract-
ing offices.

(3) The prospective contractor—including bid or pro-
posa information, questionnaire replies, financial data,
information on production equipment, and personnel infor-
mation.

(4) Commercial sources of supplier information of a
type offered to buyers in the private sector.

(5) Preaward survey reports (see 9.106).

(6) Other sources such as publications; suppliers, sub-
contractors, and customers of the prospective contractor;
financial ingtitutions; Government agencies; and business
and trade associations.

(7) If the contract is for construction, the contracting
officer may consider performance evaluation reports (see
36.201(c)(2)).

(d) Contracting offices and cognizant contract adminis-
tration offices that become aware of circumstances casting
doubt on a contractor’s ability to perform contracts success-
fully shall promptly exchange relevant information.

9.105-2 Determinations and documentation.

(a) Determinations. (1) The contracting officer’s signing
of acontract constitutes a determination that the prospective
contractor is responsible with respect to that contract. When
an offer on which an award would otherwise be made is
rejected because the prospective contractor is found to be
nonresponsible, the contracting officer shall make, sign, and
place in the contract file a determination of nonresponsibil-
ity, which shall state the basis for the determination.

(2) If the contracting officer determines and docu-
ments that a responsive small business lacks certain
elements of responsihility, the contracting officer shall com-
ply with the procedures in Subpart 19.6. When a certificate
of competency is issued for a small business concern (see
Subpart 19.6), the contracting officer may accept the factors
covered by the certificate without further inquiry.
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(b) Support documentation. Documents and reports sup-
porting a determination of responsibility or
nonresponsibility, including any preaward survey reports
and any applicable Certificate of Competency, must be
included in the contract file.

9.105-3 Disclosure of preaward information.

() Except as provided in Subpart 24.2, Freedom of
Information Act, information (including the preaward sur-
vey report) accumulated for purposes of determining the
responsibility of a prospective contractor shall not be
released or disclosed outside the Government.

(b) The contracting officer may discuss preaward survey
information with the prospective contractor before deter-
mining responsibility. After award, the contracting officer
or, if it is appropriate, the head of the surveying activity or
a designee may discuss the findings of the preaward survey
with the company surveyed.

(c) Preaward survey information may contain proprietary
and/or source selection information and should be marked
with the appropriate legend and protected accordingly (see
3.104-3).

9.106 Preaward surveys.

9.106-1 Conditionsfor preaward surveys.

(@ A preaward survey is normally required only when
the information on hand or readily available to the con-
tracting officer, including information from commercial
sources, is not sufficient to make a determination regarding
responsibility. In addition, if the contemplated contract
will have a fixed price at or below the simplified acquisi-
tion threshold or will involve the acquisition of commercial
items (see Part 12), the contracting officer should not
request a preaward survey unless circumstances justify its
cost.

(b) When a cognizant contract administration office
becomes aware of a prospective award to a contractor about
which unfavorable information exists and no preaward sur-
vey has been requested, it shall promptly obtain and
transmit details to the contracting officer.

(c) Before beginning a preaward survey, the surveying
activity shall ascertain whether the prospective contractor
is debarred, suspended, or ineligible (see Subpart 9.4). If
the prospective contractor is debarred, suspended, or ineli-
gible, the surveying activity shall advise the contracting
officer promptly and not proceed with the preaward survey
unless specificaly requested to do so by the contracting
officer.

9.106-2 Requestsfor preaward surveys.

The contracting officer’s request to the surveying activ-
ity (Preaward Survey of Prospective Contractor (General),
SF 1403) shall—
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11.000 Scope of part.
This part prescribes policies and procedures for describ-
ing agency needs.

11.001 Definitions.

As used in this part—

“New” means composed of previously unused compo-
nents, whether manufactured from virgin material,
recovered material in the form of raw material, or materials
and by-products generated from, and reused within, an orig-
inal manufacturing process; provided that the supplies meet
contract requirements, including, but not limited to, perfor-
mance, reliability, and life expectancy.

“Reconditioned” means restored to the original normal
operating condition by readjustments and material replace-
ment.

“Recovered material” has the meaning provided such
term in 23.402.

“Remanufactured” means factory rebuilt to origina
specifications.

“Virgin material” means previously unused raw material,
including previously unused copper, aluminum, lead, zinc,
iron, other metal or metal ore, or any undeveloped resource
that is, or with new technology will become, a source of raw
materials.

11.002 Poalicy.

(& In fulfilling requirements of 10 U.S.C. 2305(a)(1), 10
U.S.C. 2377, 41 U.S.C. 253a(a), and 41 U.S.C. 264b, agen-
cies shall—

(1) Specify needs using market research in a manner
designed to—

(i) Promote full and open competition (see Part 6),
or maximum practicable competition when using simplified
acquisition procedures, with due regard to the nature of the
supplies or services to be acquired; and

(ii) Only include restrictive provisions or condi-
tions to the extent necessary to satisfy the needs of the
agency or as authorized by law.

(2) To the maximum extent practicable, ensure that
acquisition officials—

(i) State requirements with respect to an acquisi-
tion of supplies or servicesin terms of —

(A) Functions to be performed;
(B) Performance required; or
(C) Essentia physical characteristics;

(if) Define requirements in terms that enable and
encourage offerors to supply commercial items, or, to the
extent that commercial items suitable to meet the agency's
needs are not available, nondevelopmental items, in
response to the agency solicitations;

(ii1) Provide offerors of commercial items and non-
developmental items an opportunity to compete in any
acquisition to fill such requirements,

11-1
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(iv) Require prime contractors and subcontractors
at al tiers under the agency contracts to incorporate com-
mercial items or nondevelopmental items as components of
items supplied to the agency; and

(v) Modify requirements in appropriate cases to
ensure that the requirements can be met by commercial
items or, to the extent that commercial items suitable to
meet the agency's needs are not available, nondevel opmen-
tal items.

(b) The Metric Conversion Act of 1975, as amended by
the Omnibus Trade and Competitiveness Act of 1988 (15
U.S.C. 2053, et seq.), designates the metric system of mea
surement as the preferred system of weights and measures
for United States trade and commerce, and it requires that
each agency use the metric system of measurement in its
acquisitions, except to the extent that such use is impracti-
cable or islikely to cause significant inefficiencies or loss of
markets to United States firms. Requiring activities are
responsible for establishing guidance implementing this
policy in formulating their requirements for acquisitions.

(c) To the extent practicable and consistent with Subpart
9.5, potentia offerors should be given an opportunity to
comment on agency requirements or to recommend appli-
cation and tailoring of requirements documents and
alternative approaches. Requiring agencies should apply
specifications, standards, and related documentsinitially for
guidance only, making final decisions on the application
and tailoring of these documents as a product of the design
and development process. Requiring agencies should not
dictate detailed design solutions prematurely (see 7.101 and
7.105(8)(8)).

(d) The Resource Conservation and Recovery Act of
1976 (42 U.S.C. 6901, et seq.), as amended, Executive
Order 12873, dated October 20, 1993, and Executive Order
12902, dated March 8, 1994, establish requirements for the
procurement of products containing recovered materials,
and environmentally preferable and energy-efficient prod-
ucts and services. Requiring activities shall prepare plans,
drawings, specifications, standards (including voluntary
standards), and purchase descriptions that consider the
requirements set forth in Part 23.

(e) Some or al of the performance levels or performance
specifications in a solicitation may be identified as targets
rather than as fixed or minimum requirements.

Subpart 11.1—Selecting and Developing
Requirements Documents

11.101 Order of
documents.
(a) Agencies may select from existing requirements doc-
uments, modify or combine existing requirements
documents, or create new regquirements documents to meet

precedence for requirements
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agency needs, consistent with the following order of prece-
dence:

(1) Documents mandated for use by law.

(2) Performance-oriented documents.

(3) Detailed design-oriented documents.

(4) Standards, specifications and related publications
issued by the Government outside the Defense or Federal
series for the non-repetitive acquisition of items.

(b) Agencies should prepare product descriptions to
achieve maximum practicable use of recovered material,
other materials that are environmentally preferable, and
products that are energy-efficient (see Subparts 23.4 and
23.7).

11.102 Standardization program.

Agencies shall select existing reguirements documents
or devel op new requirements documents that meet the needs
of the agency in accordance with the guidance contained in
the Federal Standardization Manual and, for DOD compo-
nents, DOD 4120.3-M, Defense Standardization Program
Policies and Procedures. The Federal Standardization
Manual may be obtained from General Services
Administration, Federal Supply Service Bureau,
Specifications Section, Suite 8100, 470 L'Enfant Plaza, SW,
Washington, DC 20407. DOD 4120.3-M may be obtained
from DOD Single Stock Point, Standardization Document
Order Desk, Building 4D, 700 Robbins Avenue,
Philadel phia, PA 19111-5094.

11.103 Market acceptance.

(a) Section 8002(c) of Pub. L. 103-355 provides that, in
accordance with agency procedures, the head of an agency
may, under appropriate circumstances, require offerors to
demonstrate that the items offered—

(1) Have either—
(i) Achieved commercial market acceptance; or
(i) Been satisfactorily supplied to an agency under
current or recent contracts for the same or similar require-
ments; and
(2) Otherwise meet the item description, specifica-
tions, or other criteria prescribed in the public notice and
solicitation.

(b) Appropriate circumstances may, for example, include
situations where the agency’s minimum need is for an item
that has a demonstrated reliability, performance or product
support record in a specified environment. Use of market
acceptance is inappropriate when new or evolving items
may meet the agency’s needs.

(¢) In developing criteria for demonstrating that an item
has achieved commercial market acceptance, the contract-
ing officer shall ensure the criteria in the solicitation—
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(1) Reflect the minimum need of the agency and are
reasonably related to the demonstration of an item's accept-
ability to meet the agency's minimum need;

(2) Relate to an item’s performance and intended use,
not an offeror’s capability;

(3) Are supported by market research;

(4) Include consideration of items supplied satisfacto-
rily under recent or current Government contracts, for the
same or similar items; and

(5) Consider the entire relevant commercial market,
including small business concerns.

(d) Commercial market acceptance shall not be used asa
sole criterion to evaluate whether an item meets the
Government's requirements.

(e) When commercial market acceptance is used, the
contracting officer shall document the file to—

(1) Describe the circumstances justifying the use of
commercial market acceptance criteria; and

(2) Support the specific criteria being used.

11.104 Items peculiar to one manufacturer.

Agency reguirements shall not be written so asto require
a particular brand-name, product, or a feature of a product,
peculiar to one manufacturer, thereby precluding considera
tion of a product manufactured by another company,
unless—

(@ The particular brand-name, product, or feature is
essential to the Government's requirements, and market
research indicates other companies similar products, or
products lacking the particular feature, do not meet, or can-
not be modified to meet, the agency's needs;

(b) The authority to contract without providing for full
and open competition is supported by the required justifica
tions and approvals (see 6.302-1); and

(c) The basis for not providing for maximum practicable
competition is documented in the file when the acquisition
is awarded using simplified acquisition procedures.

11.105 Purchase descriptions for service contracts.

In drafting purchase descriptions for service contracts,
agency requiring activities shall ensure that inherently gov-
ernmental functions (see Subpart 7.5) are not assigned to a
contractor. These purchase descriptions shall—

(a) Reservefinal determination for Government officials;

(b) Require proper identification of contractor personnel
who attend meetings, answer Government telephones, or
work in situations where their actions could be construed as
acts of Government officials unless, in the judgment of the
agency, no harm can come from failing to identify them-
selves; and

(c) Require suitable marking of all documents or reports
produced by contractors.

Subpart 11.2—Using and Maintaining
Requirements Documents

11.201 Identification and availability of specifications.

(a) Solicitations citing requirements documents listed in
the General Services Administration (GSA) Index of
Federal Specifications, Standards and Commercial Item
Descriptions, the DoD Index of Specifications and
Standards (DoDISS), or other agency index shall identify
each document's approval date and the dates of any applic-
able amendments and revisions. Do not use genera
identification references, such as "the issue in effect on the
date of the solicitation." Contracting offices will not nor-
mally furnish these cited documents with the solicitation,
except when—

(1) The requirements document must be furnished
with the solicitation to enable prospective contractors to
make a competent evaluation of the solicitation;

(2) In the judgment of the contracting officer, it would
be impracticable for prospective contractors to obtain the
documents in reasonable time to respond to the solicitation;
or

(3) A prospective contractor requests a copy of a
Government promulgated requirements document.

(b) Contracting offices shall clearly identify in the solic-
itation any pertinent documents not listed in the GSA Index
of Federal Specifications, Standards and Commercial Item
Descriptions or DoDISS. Such documents shall be fur-
nished with the solicitation or specific instructions shall be
furnished for obtaining or examining such documents.

(c) When documents refer to other documents, such ref-
erences shall—

(1) Be restricted to documents, or appropriate por-
tions of documents, that apply in the acquisition;

(2) Cite the extent of their applicability;

(3) Not conflict with other documents and provisions
of the solicitation; and

(4) Identify al applicable first tier references.

(d) The GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions may be purchased from
the—

General Services Administration
Federal Supply Service
Specification Section

Suite 8100

470 L’ Enfant Plaza, SW
Washington, DC 20407
Telephone (202) 619-8925

The DoDISS may be purchased from the—
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Standardization Documents Desk
Building 4D

700 Robbins Avenue
Philadelphia, PA 19111-5094
Telephone (215) 697-2569

(e) Agencies may generally obtain from the GSA
Specification Section or the DOD Standardization
Documents Desk those nongovernment (voluntary) stan-
dards adopted for use by Federal or Defense activities.
Standards not available from these sources may be obtained
from Government libraries, activities subscribing to docu-
ment handling services or the organization responsible for
the preparation, publication or maintenance of the standard.

11.202 Maintenance of standardization documents.

(@) Recommendations for changes to standardization
documents listed in the GSA Index of Federal
Specifications, Standards and Commercial Item
Descriptions should be submitted to the—

General Services Administration
Federal Supply Service

Office of Acquisition
Washington, DC 20406

Agencies shall submit recommendations for changes to
standardization documents listed in the DoDISS to the cog-
nizant preparing activity.

(b) When an agency cites an existing standardization
document but modifiesit to meet its needs, the agency shall
follow the guidance in Federal Standardization Manual and,
for Defense components, DoD 4120.3-M, Defense
Standardization Program Policies and Procedures.

11.203 Customer satisfaction.

Acquisition organizations shall communicate with cus-
tomers to determine how well the requirements document
reflects the customer's needs and to obtain suggestions for
corrective actions. Whenever practicable, the agency may
provide affected industry an opportunity to comment on the
requirements documents.

11.204 Solicitation provisions and contract clauses.

(a) The contracting officer shall insert the provision at
52.211-1, Availahility of Specifications Listed in the GSA
Index of Federal Specifications, Standards and Commercial
Item Descriptions, in solicitations that—

(1) Areissued by civilian agency contracting offices;
and

(2) Cite specifications listed in the Index that are not
furnished with the solicitation.

(b) The contracting officer shall insert the provision at
52.211-2, Availahility of Specifications Listed in the DoD
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Index of Specifications and Standards (DoDISS), in solici-
tations that—

(1) Areissued by DoD contracting offices; and

(2) Cite specifications listed in the DoDISS that are
not furnished with the solicitation.

(c) The contracting officer shall insert a provision sub-
stantially the same asthe provision at 52.211-3, Availability
of Specifications Not Listed in the GSA Index of Federal
Specifications, Standards and Commercial Item
Descriptions, in solicitations that cite specifications that are
not listed in the Index and are not furnished with the solici-
tation, but may be obtained from a designated source.

(d) The contracting officer shall insert a provision sub-
stantially the same as the provision at 52.211-4, Availability
for Examination of Specifications Not Listed in the GSA
Index of Federal Specifications, Standards and Commercial
Item Descriptions, in solicitations that cite specifications
that are not listed in the Index and are available for exami-
nation at a specified location.

Subpart 11.3—Acceptable Material

11.301 Policy.

(a) Agencies shall not require virgin material or supplies
composed of or manufactured using virgin material unless
compelled by law or regulation or unless virgin material is
vital for safety or meeting performance requirements of the
contract.

(b) Except when acquiring commercial items, agencies
shall require offerors to identify used, reconditioned, or
remanufactured supplies, or unused former Government
surplus property, proposed for use under the contract. Such
supplies or property may not be used in contract perfor-
mance unless authorized by the contracting officer.

(c) When acquiring commercia items, the contracting
officer shall consider the customary practices in the indus-
try for the item being acquired. The contracting officer may
require offerors to provide information on used, recondi-
tioned, or remanufactured supplies, or unused former
Government surplus property, proposed for use under the
contract. Therequest for such information shall beincluded
in the solicitation and shall, to the maximum practicable
extent, be limited to information provided pursuant to nor-
mal commercial practices.

11.302 Contract clause.

Except when acquiring commercial items, the contract-
ing officer shall insert the clause at 52.211-5, Material
Requirements, in solicitations and contracts for supplies.
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Subpart 11.4—Delivery or Performance
Schedules

11.401 General.

(a) The time of delivery or performance is an essential
contract element and shall be clearly stated in solicitations.
Contracting officers shall ensure that delivery or perfor-
mance schedules are realistic and meet the requirements of
the acquisition. Schedules that are unnecessarily short or
difficult to attain—

(1) Tend to restrict competition,
(2) Are inconsistent with small business policies, and
(3) May result in higher contract prices.

(b) Solicitations shall, except when clearly unnecessary,
inform bidders or offerors of the basis on which their bids
or proposals will be evaluated with respect to time of deliv-
ery or performance.

(c) If timely delivery or performance is unusually impor-
tant to the Government, liquidated damages clauses may be
used (see Subpart 11.5).

11.402 Factorsto consider in establishing schedules.

(a) Supplies or services. When establishing a contract
delivery or performance schedule, consideration shall be
given to applicable factors such as the—

(1) Urgency of need;

(2) Industry practices,

(3) Market conditions;

(4) Transportation time;

(5) Production time;

(6) Capabilities of small business concerns;

(7) Administrative time for obtaining and evaluating
offers and for awarding contracts;

(8) Time for contractors to comply with any condi-
tions precedent to contract performance; and

(9) Time for the Government to perform its obliga-
tions under the contract; e.g., furnishing Government
property.

(b) Construction. When scheduling the time for comple-
tion of a construction contract, the contracting officer shall
consider applicable factors such as the—

(1) Nature and complexity of the project;

(2) Construction seasons involved;

(3) Required completion date;

(4) Availability of materials and equipment;

(5) Capacity of the contractor to perform; and

(6) Use of multiple completion dates. (In any given
contract, separate completion dates may be established for
separable items of work. When multiple completion dates
are used, requests for extension of time must be evaluated
with respect to each item, and the affected completion dates
modified when appropriate.)

11.403 Suppliesor services.

(a) The contracting officer may express contract delivery
or performance schedules in terms of —

(1) Specific caendar dates;

(2) Specific periods from the date of the contract; i.e.,
from the date of award or acceptance by the Government, or
from the date shown as the effective date of the contract;

(3) Specific periods from the date of receipt by the
contractor of the notice of award or acceptance by the
Government (including notice by receipt of contract docu-
ment executed by the Government); or

(4) Specific timefor delivery after receipt by the con-
tractor of each individual order issued under the contract, as
in indefinite delivery type contracts and GSA schedules.

(b) The time specified for contract performance should
not be curtailed to the prejudice of the contractor because of
delay by the Government in giving notice of award.

(c) If the delivery schedule is based on the date of the
contract, the contracting officer shall mail or otherwise fur-
nish to the contractor the contract, notice of award,
acceptance of proposal, or other contract document not later
than the date of the contract.

(d) If the delivery schedule is based on the date the con-
tractor receives the notice of award, or if the delivery
schedule is expressed in terms of specific calendar dates on
the assumption that the notice of award will be received by
a specified date, the contracting officer shall send the con-
tract, notice of award, acceptance of proposal, or other
contract document by certified mail, return receipt
requested, or by any other method that will provide evi-
dence of the date of receipt.

(e) In invitations for bids, if the delivery schedule is
based on the date of the contract, and a bid offers delivery
based on the date the contractor receives the contract or
notice of award, the contracting officer shall evaluate the
bid by adding 5 calendar days (as representing the normal
time for arrival through ordinary mail). If the contract or
notice of award will be transmitted electronically, (1) the
solicitation shall so state; and (2) the contracting officer
shall evaluate delivery schedule based on the date of con-
tract receipt or notice of award, by adding one working day.
(The term "working day" excludes weekends and U.S.
Federal holidays.) If the offered delivery date computed
with mailing or transmittal time is later than the delivery
date required by the invitation for bids, the bid shall be con-
sidered nonresponsive and rejected. If award is made, the
delivery date will be the number of days offered in the bid
after the contractor actually receives the notice of award.

11.404 Contract clauses.

(a) Suppliesor services. (1) The contracting officer may
use atime of delivery clause to set forth arequired delivery
schedule and to allow an offeror to propose an alternative
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delivery schedule. The clauses and their aternates may be
used in solicitations and contracts for other than construc-
tion and architect-engineering substantially as shown, or
they may be changed or new clauses written.

(2) The contracting officer may insert in solicitations
and contracts other than those for construction and archi-
tect-engineering, a clause substantially the same as the
clause at 52.211-8, Time of Délivery, if the Government
requires delivery by a particular time and the delivery
schedule is to be based on the date of the contract. If the
delivery schedule is expressed in terms of specific calendar
dates or specific periods and is based on an assumed date of
award, the contracting officer may use the clause with its
Alternate I. If the delivery scheduleis expressed in terms of
specific calendar dates or specific periods and is based on an
assumed date the contractor will receive notice of award,
the contracting officer may use the clause with its Alternate
[1. If the delivery schedule is to be based on the actual date
the contractor receives a written notice of award, the con-
tracting officer may use the clause with its Alternate I11.

(3) The contracting officer may insert in solicitations
and contracts other than those for construction and archi-
tect-engineering, a clause substantially the same as the
clause at 52.211-9, Desired and Required Time of Delivery,
if the Government desires delivery by a certain time but
requires delivery by a specified later time, and the delivery
schedule is to be based on the date of the contract. If the
delivery schedule is expressed in terms of specific calendar
dates or specific periods and is based on an assumed date of
award, the contracting officer may use the clause with its
Alternate |. If the delivery scheduleis expressed in terms of
specific calendar dates or specific periods and is based on an
assumed date the contractor will receive notice of award,
the contracting officer may use the clause with its Alternate
[1. If the delivery schedule is to be based on the actual date
the contractor receives a written notice of award, the con-
tracting officer may use the clause with its Alternate I11.

(b) Construction. The contracting officer shall insert the
clause at 52.211-10, Commencement, Prosecution, and
Completion of Work, in solicitations and contracts when a
fixed-price construction contract is contemplated. The
clause may be changed to accommodate the issuance of
orders under indefinite-delivery contracts. If the completion
date is expressed as a specific calendar date, computed on
the basis of the contractor receiving the notice to proceed by
acertain day, the contracting officer may use the clause with
itsAlternate I.
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Subpart 11.5—Liquidated Damages

11.501 General.

This subpart provides policies and procedures for the use
of liquidated damages clauses in solicitations and contracts
for supplies, services, and construction.

11.502 Policy.

(8) Liquidated damages clauses should be used only
when both (1) the time of delivery or performance is such
an important factor in the award of the contract that the
Government may reasonably expect to suffer damage if the
delivery or performance is delinquent, and (2) the extent or
amount of such damage would be difficult or impossible to
ascertain or prove. In deciding whether to include a liqui-
dated damage clause in a contract, the contracting officer
should consider the probable effect on such matters as pric-
ing, competition, and the costs and difficulties of contract
administration.

(b) The rate of liquidated damages used must be reason-
able and considered on a case-by-case basis since liquidated
damages fixed without any reference to probable actua
damages may be held to be a penalty, and therefore unen-
forceable. The contract may also include an overall
maximum dollar amount or period of time, or both, during
which liquidated damages may be assessed, to ensure that
the result is not an unreasonable assessment of liquidated
damages.

(c) The contracting officer shall take all reasonable steps
to mitigate liquidated damages. If a liquidated damages
clause isincluded in a contract and a basis for termination
for default exists, the contracting officer should take appro-
priate action expeditioudy to obtain performance by the
contractor or to terminate the contract (see Subpart 49.4). If
delivery or performance is desired after termination for
default, efforts must be made to obtain the delivery or per-
formance elsewhere within a reasonable time. Efficient
administration of contracts containing aliquidated damages
clause isimperative to prevent undue loss to defaulting con-
tractors and to protect the interests of the Government.

(d) If a contract provides for liquidated damages for
delay, the Comptroller General, on the recommendation of
the head of the agency concerned, is authorized and empow-
ered by law to make aremission, that in the discretion of the
Comptroller General is just and equitable, of the whole or
any part of such damages.
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(2) When other than price-related factors are consid-
ered in sdlecting the supplier (see 13.106-2(b)(1)), the
contracting officer shall document the file to support the
final award decision.

(3) If only one source is solicited and the acquisition
does not exceed the simplified acquisition threshold, an
additional notation shall be made to explain the absence of
competition, except for acquisition of utility services avail-
able only from one source.

(4) Documentation should be kept to a minimum.
The following illustrate the extent to which quotation/offer
information should be recorded:

(i) Oral solicitations. The contracting office
should establish and maintain informal records of oral price
quotationsin order to reflect clearly the propriety of placing
the order at the price paid with the supplier concerned. In
most cases, thiswill consist merely of showing the names of
the suppliers contacted and the prices and other terms and
conditions quoted by each.

(if) Written solicitations (see 2.101). For acquisi-
tions not exceeding the simplified acquisition threshold,
written records of solicitations/offers may be limited to
notes or abstracts to show prices, delivery, references to
printed price lists used, the supplier or suppliers contacted,
and other pertinent data.

(5) Purchasing offices shall retain data supporting
purchases (paper or electronic) to the minimum extent and
duration necessary for management review purposes (see
Subpart 4.8) when using ssimplified acquisition procedures.

13.107 Solicitation forms.

(8) For use of the SF 1449, Solicitation/Contract/Order
for Commercia Items, see 12.204.

(b) Except when quotations are solicited via FACNET,
other electronic means, or orally, the SF 1449; SF 18,
Request for Quotations; or other agency authorized
form/automated format may be used for other than com-
mercial items.

(c) OF 336, Continuation Sheet, may be used when addi-
tional space is needed.

13.108 Legal effect of quotations.

(a) A quotation is not an offer and, consequently, cannot
be accepted by the Government to form a binding contract
(see 15.402(e)). Therefore, issuance by the Government of
an order for supplies or services in response to a supplier’s
guotation does not establish a contract. The order is an offer
by the Government to the supplier to buy certain supplies or
services upon specified terms and conditions. A contract is
established when the supplier accepts the offer or begins
performance.

(b) When appropriate, the contracting officer may ask
the supplier to indicate acceptance of an order by notifica-

tion to the Government, preferably in writing, as defined at
2.101. In other circumstances, the supplier may indicate
acceptance by furnishing the supplies or services ordered or
by proceeding with the work to the point where substantial
performance has occurred.

(c) If the Government issues an order resulting from a
guotation, the Government may (by written notice to the
supplier, at any time before acceptance occurs) withdraw,
amend, or cancel its offer. (See 13.504 for procedures on
termination or cancellation of purchase orders.)

13.109 Agency use of indefinite delivery contracts.

Costs and processing time for acquisitions at or below
the simplified acquisition threshold may be reduced through
the use of indefinite delivery contracts (see Subpart 16.5)
that permit task or delivery orders to be placed by severa
contracting or ordering offices in one or more executive
agencies. Contracting offices are encouraged to seek oppor-
tunities to cooperate with each other to achieve efficiency
and economy through the use of indefinite delivery con-
tracts.

13.110 Federal Acquisition Streamlining Act of 1994

(FASA) list of inapplicable laws.

(8 The following laws are inapplicable to all contracts
and subcontracts (if otherwise applicable to subcontracts) at
or below the simplified acquisition threshold:

(1) 41 USC. 57(a) & (b) (Anti-Kickback Act of
1986). (Only the reguirement for the incorporation of the
contractor procedures for the prevention and detection of
violations, and the contractual requirement for contractor
cooperation in investigations are inapplicable.)

(2) 40 U.S.C. 270a(Miller Act). (Although the Miller
Act no longer appliesto contracts at or below the simplified
acquisition threshold, aternative forms of payment protec-
tion for suppliers of labor and material are still required if
the contract exceeds $25,000.)

(3) 40 U.S.C. 327 to 333 (Contract Work Hours and
Safety Standards Act).

(4) 41 U.S.C. 701(a)(1) (Section 5152 of the Drug
Free Workplace Act of 1988), except for individuals.

(5) 42 U.S.C. 6962 (Solid Waste Disposal Act)(Only
the requirement for providing the estimate of recovered
material utilized in the performance of the contract is inap-
plicable).

(6) 10 U.S.C. 2306(b) and 41 U.S.C. 254(a) (Contract
Clause Regarding Contingent Fees).

(7) 10 U.S.C. 2313 and 41 U.S.C. 254(c) (Authority
to Examine Books and Records of Contractors).

(8) 10 U.S.C. 2402 and 41 U.S.C. 253g (Prohibition
on Limiting Subcontractor Direct Sales to the United
States).
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(b) The Federa Acquisition Regulatory Council will
include any law enacted after October 13, 1994, that sets
forth policies, procedures, requirements, or restrictions for
the procurement of property or services, on thelist set forth
in 13.110(a), unless the FAR Council makes awritten deter-
mination that it is in the best interests of the Government
that the enactment should apply to contracts or subcontracts
not greater than the simplified acquisition threshold.

(c) The provisions of 13.110(b) do not apply to laws
that—

(1) Providefor criminal or civil penalties; or

(2) Specifically state that notwithstanding the lan-
guage of Section 4101, Pub. L. 103-355, the enactment will
be applicable to contracts or subcontracts in amounts not
greater than the simplified acquisition threshold.

(d) Any individual may petition the Administrator of the
Office of Federal Procurement Policy to include any applic-
able provision of law not included on the list set forth in
13.110(a) unlessthe FAR Council has already determinedin
writing that the law is applicable. The Administrator of
OFPPwill include the law on thelist in 13.110(a) unlessthe
FAR Council makes a determination that it is applicable
within sixty days of receiving the petition.

13.111 Inapplicable provisions and clauses.

While certain statutes still apply, pursuant to Public Law
103-355, the following provisions and clauses are inapplic-
able to contracts and subcontracts at or below the simplified
acquisition threshold—

(a) Clauses implementing Miller Act requirements in
28.102-3;

(b) 52.203-5, Covenant Against Contingent Fees;

(c) 52.203-6, Restrictions on Subcontractor Sales to the
Government;

(d) 52.203-7, Anti-Kickback Procedures;

(e) 52.215-2, Audit and Records—Negotiation;

(f) 52.222-4, Contract Work Hours and Safety Standards
Act—Overtime Compensation;

(g) 52.223-6, Drug-Free Workplace, except for individu-
als, and

(h) 52.223-9, Certification and Estimate of Percentage of
Recovered Material Content for EPA Designated Items.

13.112 Use of options in acquisitions using simplified
acquisition procedures.

Options may beincluded in acquisitions using simplified
acquisition procedures provided that the requirements of
Subpart 17.2 are met, and that the aggregate value of the
acquisition and al options does not exceed the dollar
threshold for use of simplified acquisition procedures under
this part.

Subpart 13.2—Blanket Purchase Agreements
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13.201 General.

(a) A blanket purchase agreement (BPA) is a simplified
method of filling anticipated repetitive needs for supplies or
services by establishing “charge accounts' with qualified
sources of supply (see Subpart 16.7 for additional coverage
of agreements).

(b) BPAs should be established for use by the level
responsible for providing supplies for its own operations or
for other offices, installations, projects, or functions. Such
levels, for example, may be organized supply points, sepa
rate independent or detached field parties, or one-person
posts or activities.

(c) The use of BPAs does not exempt the agency from the
responsibility for keeping obligations and expenditures
within available funds.

13.202 Establishment of blanket purchase agreements
(BPAS).
(8 The following are circumstances under which con-
tracting officers may establish BPAS:

(1) Thereis awide variety of itemsin a broad class
of supplies or services that are generally purchased, but the
exact items, quantities, and delivery requirements are not
known in advance and may vary considerably.

(2) Thereisaneed to provide commercia sources of
supply for one or more offices or projects in a given area
that do not have or need authority to purchase otherwise.

(3) Use of this procedure would avoid the writing of
numerous purchase orders.

(4) Thereisno existing requirements contract for the
same supply or service that the contracting activity is
required to use.

(b) After determining a BPA would be advantageous,
contracting officers shall—

(1) Establish the parameters to limit purchases to
individual items or commodity groups or classes, or permit
the supplier to furnish unlimited supplies or services; and

(2) Consider suppliers whose past performance has
shown them to be dependable, and who offer quality sup-
plies or services at consistently lower prices and who have
provided numerous purchases at or below the simplified
acquisition threshold.

(c) BPAs may be established with—

(1) More than one supplier for supplies or services of
the same type to provide maximum practicable competition;

(2) A single firm from which numerous individual
purchases at or below the simplified acquisition threshold
will likely be made in a given period; or

(3) Federal Supply Schedule contractors, if not incon-
sistent with the terms of the applicable schedule contract.

(d) BPAs should be prepared without a purchase requi-
sition and only after contacting suppliers to make the
necessary arrangements for—
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(1) Is available to the Government without restriction
from another source;

(2) Closely resembles a pending competitive acquisi-
tion requirement; or

(3) Does not demonstrate an innovative and unique
method, approach, or concept.

(b) The contracting officer may commence negotiations
only when—

(1) An unsolicited proposal has received a favorable
comprehensive evaluation;

(2) The unsolicited proposal is not of the character
described in 15.507(a);

(3) The agency technical office sponsoring the con-
tract supports its recommendation with facts and
circumstances that preclude competition, including consid-
eration of the evaluation factors in 15.506-2(a), furnishes
the necessary funds, and provides the certification required
by 6.303-2(b);

(4) The contracting officer has complied with the syn-
opsis requirements of Subpart 5.2; and

(5) The contracting officer has executed any justifica-
tion and obtained any approval or determination and
findings that is required by Subpart 6.3. (For unsolicited
research proposals, see 6.302-1(a)(2)(i). A valid unsolicited
proposal for other than research may be accepted only if
otherwise permissible under other provisions of Subpart
6.3.

(c) If the unsolicited proposal is acceptable for award
without competition, the agency and offeror shall use the
proposal as the basis for negotiation.

15.508 Prohibitions.

(a) Government personnel shall not use any data, con-
cept, idea, or other part of an unsolicited proposal as the
basis, or part of the basis, for a solicitation or in negotiations
with any other firm unless the offeror is notified of and
agrees to the intended use. However, this prohibition does
not preclude using any data, concept, or ideaavailable to the
Government from other sources without restriction.

(b) Government personnel shall not disclose restrictively
marked information (see 15.509 and 3.104) included in an
unsolicited proposal. The disclosure of such information
concerning trade secrets, processes, operations, style of
work, apparatus, and other matters, except as authorized by
law, may result in criminal penalties under 18 U.S.C. 1905.

15,509 Limited use of data.

(8 An unsolicited proposal may include data that the
offeror does not want disclosed for any purpose other than
evaluation. If the offeror wishes to restrict the proposal, the
title page must be marked with the following legend:

USE AND DISCLOSURE OF DATA

The datain this proposal shall not be disclosed outside the
Government and shall not be duplicated, used, or disclosed
inwhole or in part for any purpose other than to evaluate the
proposal; provided, that if a contract is awarded to this
offeror asaresult of or in connection with the submission of
these data, the Government shall have theright to duplicate,
use, or disclose the data to the extent provided in the con-
tract. This restriction does not limit the Government’s right
to use information contained in the data if it is obtainable
from another source without restriction. The data subject to
this restriction are contained in Sheets

(b) The offeror shall also mark each restricted sheet with
the following legend:

Use or disclosure of proposa data is subject to the
restriction on the title page of this Proposal.

(c) The coordinating office shall return to the offeror any
unsolicited proposal marked with a legend different from
that provided in 15.509(a). The return letter will state that
the proposal cannot be considered because it is impractica-
ble for the Government to comply with the legend and that
the agency will consider the proposal if it is resubmitted
with the proper legend.

(d) The coordinating office shall place a cover sheet on
the proposal or clearly mark it as follows, unless the offeror
clearly states in writing that no restrictions are imposed on
the disclosure or use of the data contained in the proposal:

UNsoLIcITED ProrPosaL Use oF DATA LIMITED

All Government personnel must exercise extreme care to
ensure that the information in this proposal is not disclosed
to an individual who has not been authorized access to such
data in accordance with 3.104, and is not duplicated, used,
or disclosed in whole or in part for any purpose other than
evaluation of the proposal, without the written permission
of the offeror. If a contract is awarded on the basis of this
proposal, the terms of the contract shall control disclosure
and use.

This notice does not limit the Government’s right to use
information contained in the proposa if it is obtainable
from another source without restriction.

Thisis a Government notice, and shall not by itself be con-
strued to impose any liability upon the Government or
Government personnel for disclosure or use of data con-
tained in this proposal.

(e) The above notice is used solely as a manner of han-
dling unsolicited proposals that will be compatible with this
subpart. However, the use of this notice shall not be used to
justify the withholding of a record nor to improperly deny
the public access to arecord where an obligation isimposed
on an agency by the Freedom of Information Act, 5 U.S.C.
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552, as amended. A prospective offeror should identify trade
secrets, commercial or financial information, and privileged
or confidential information to the Government (see
15.509(a)).

(f) When an agency receives an unsolicited proposa
without any restrictive legend from an educationa or non-
profit organization or institution, and an evaluation outside
the Government is necessary, the coordinating office
shall—

(1) Attach a cover sheet clearly marked with the leg-
end in 15.509(d);

(2) Change the beginning of this legend to read “All
Government and non-Government personnel.....";

(3) Delete the words “is not disclosed outside the
Government and”; and

(4) Require any non-government evaluator to give a
written agreement stating that data in the proposal will not
be disclosed to others outside the Government.

(9) If the proposal is received with the restrictive legend
(15.509(a)), the modified cover sheet shall also be used and
permission shall be obtained from the offeror before release
of the proposal for outside evaluation.

(h) When an agency receives an unsolicited proposal
with or without a restrictive legend from other than an edu-
cational or nonprofit organization or institution, and
evaluation by Government personnel outside the agency or
by experts outside of the Government is necessary, written
permission must be obtained from the offeror before release
of the proposal for evaluation. The coordinating office
shall—

(1) Clearly mark the cover sheet with the legend in
15.509(d) or as modified in 15.509(f); and

(2) Obtain a written agreement from any non-
Government evaluator stating that data in the proposal will
not be disclosed to persons outside the Government.

Subpart 15.6—Sour ce Selection

15.600 Scope of subpart.

This subpart prescribes policies and proceduresfor selec-
tion of a source or sources in competitive negotiated
acquisitions. Formal source selection procedures, involving
boards, councils, or other groups for proposal evaluation,
are in 15.612. Alternative procedures that limit discussions
with offerors during the competition are discussed in
15.613.

15.601 Definitions.

“Clarification,” as used in this subpart, means communi-
cation with an offeror for the sole purpose of eliminating
minor irregularities, informalities, or apparent clerical mis-
takes in the proposal. It is achieved by explanation or
substantiation, either in response to Government inquiry or
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as initiated by the offeror. Unlike discussion (see definition
below), clarification does not give the offeror an opportu-
nity to revise or modify its proposal, except to the extent
that correction of apparent clerical mistakes resultsin arevi-
sion.

“Deficiency,” as used in this subpart, means any part of
a proposal that fails to satisfy the Government’s require-
ments.

“Discussion,” as used in this subpart, means any oral or
written communication between the Government and an
offeror, (other than communications conducted for the pur-
pose of minor clarification) whether or not initiated by the
Government, that—

(@ Involves information essential for determining the
acceptability of a proposal; or

(b) Provides the offeror an opportunity to revise or mod-
ify its proposal. |

“ Source selection authority” means the Government offi-
cial in charge of selecting the source. Thistitleis most often
used when the selection processis formal and the official is
someone other than the contracting officer.

15.602 Applicability.
(a) This subpart applies to negotiated contracting when
source selection is based on—

(1) Cost or price competition between proposals that
meet the Government’s minimum requirements stated in the
solicitation; or

(2) Competition involving an evaluation and compar-
ison of cost or price and other factors.

(b) This subpart does not apply to acquisitions using sim-
plified acquisition procedures.

15.603 Purpose.

Source selection procedures are designed to—

(8) Maximize competition;

(b) Minimize the complexity of the solicitation, evalua-
tion, and the selection decision;

(c) Ensure impartial and comprehensive evaluation of
offerors’ proposals; and

(d) Ensure selection of the source whose proposal hasthe
highest degree of realism and whose performance is
expected to best meet stated Government requirements.

15.604 Responsibilities.

(a) Agency heads or their designees are responsible for
source selection.

(b) The cognizant technical official isresponsible for the
technical and past performance requirements related to the
source selection process.

(c) The contracting officer is responsible for contractual
actions related to the source selection process, including—
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(2) Issuing solicitations to which this subpart applies
in accordance with Subpart 15.4 and this subpart;

(2) Conducting or coordinating cost or price analyses
as prescribed in Subpart 15.8;

(3) Conducting or controlling al negotiations con-
cerning cost or price, technical requirements, past
performance, and other terms and conditions; and

(4) Selecting the source for contract award, unless
another official is designated as the source selection
authority.

15.605 Evaluation factorsand subfactors.

(a) The factors and subfactors that will be considered in
evaluating proposals shall be tailored to each acquisition
and shall include only those factors that will have an impact
on the source selection decision.

(b)(1) The evaluation factors and subfactors that apply to
an acquisition and the relative importance of those factors
and subfactors are within the broad discretion of agency
acquisition officials except that—

(i) Price or cost to the Government shall be
included as an evaluation factor in every source selection.

(ii) Past performance shall be evaluated in all
competitively negotiated acquisitions expected to exceed
$100,000 not later than January 1, 1999, unless the con-
tracting officer documents in the contract file the reasons
why past performance should not be evaluated. Agencies
may develop their own phase-in schedule for past perfor-
mance evaluations which meets or exceeds the following
milestones: All solicitations with an estimated value in
excess of (A) $1,000,000 issued on or after July 1, 1995; (B)
$500,000 issued on or after July 1, 1997; and (C) $100,000
issued on or after January 1, 1999. Past performance may
be evaluated in competitively negotiated acquisitions esti-
mated at $100,000 or less at the discretion of the contracting
officer.

(iii) Quality shall be addressed in every source
selection through inclusion in one or more of the non-cost
evaluation factors or subfactors, such as past performance,
technical excellence, management capability, personnel
qualifications, prior experience, and schedule compliance.

(iv) Environmental objectives, such as promoting
waste reduction and energy efficiency (see Part 23), aso
shall be considered in every source selection, when appro-
priate. These considerations may be expressed in terms
such as resource or energy conservation, pollution preven-
tion, waste minimization, and recovered material content.

(2) Any other relevant factors or subfactors, such as
cost realism, may aso be included.

(c) In awarding a cost-reimbursement contract, the cost
proposal should not be controlling, since advance estimates
of cost may not be valid indicators of final actual costs.
There is no requirement that cost-reimbursement contracts

be awarded on the basis of lowest proposed cost, lowest
proposed fee, or the lowest total proposed cost plusfee. The
award of cost-reimbursement contracts primarily on the
basis of estimated costs may encourage the submission of
unrealistically low estimates and increase the likelihood of
cost overruns. The primary consideration should be which
offeror can perform the contract in a manner most advanta-
geous to the Government, as determined by evaluation of
proposals according to the established evaluation criteria.

(d)(1) The solicitation should be structured to provide for
the selection of the source whose proposal offers the great-
est value to the Government in terms of performance, risk
management, cost or price, and other factors. At a mini-
mum, the solicitation shall clearly state the significant
evaluation factors, such as cost or price, cost or price-related
factors, past performance and other non-cost or non-price-
related factors, and any significant subfactors, that will be
considered in making the source selection, and their relative
importance (see 15.406-5(c)). The solicitation shall inform
offerors of minimum requirements that apply to particular
evaluation factors and significant subfactors. Further, the
solicitation shall state whether al evaluation factors other
than cost or price, when combined, are—

(i) Significantly more important than cost or price;
(i) Approximately equal to cost or price; or
(i) Significantly less important than cost or price.
(2) The solicitation may elaborate on the relative
importance of factors and subfactors at the discretion of the
contracting officer. Agencies may elect to assign numerical
weights to evaluation factors and employ those weights
when evaluating proposals. Numerical weights need not be
disclosed in solicitations; however, nothing precludes an
agency from disclosing the weights on a case-by-case basis.
The solicitation may state that award will be made to the
offeror that meets the solicitation's minimum criteria for
acceptable award at the lowest cost or price.

(e) In addition to other factors, offers will be evaluated
on the basis of advantages and disadvantages to the
Government that might result from making more than one
award (see 15.407(h)). The contracting officer shall assume
for the purpose of making multiple awards that $500 would
be the administrative cost to the Government for issuing and
administering each contract awarded under a solicitation.
Individual awards shall be for the items or combination of
items that result in the lowest aggregate cost to the
Government, including the assumed administrative costs.

15.606 Changesin Government requirements.

(a) When, either before or after receipt of proposals, the
Government changes, relaxes, increases, or otherwise mod-
ifies its requirements, the contracting officer shall issue a
written amendment to the solicitation. When time is of the
essence, oral advice of changes may be given if the changes
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involved are not complex and all firms to be notified (see
paragraph (b) of this section) are notified as near to the same
time as possible. The contracting officer shall make arecord
of the oral advice and promptly confirm that advice in writ-
ing (see 15.410).

(b) In deciding which firms to notify of a change, the
contracting officer shall consider the stagein the acquisition
cycle at which the change occurs and the magnitude of the
change, as follows:

(2) If proposals are not yet due, the amendment shall
be sent to all firms that have received a solicitation.

(2) If the time for receipt of proposals has passed but
proposals have not yet been evaluated, the amendment
should normally be sent only to the responding offerors.

(3) If the competitive range (see 15.609(a)) has been
established, only those offerors within the competitive
range shall be sent the amendment.

(4) If achangeis so substantial that it warrants com-
plete revision of a solicitation, the contracting officer shall
cancel the original solicitation and issue a new one, regard-
less of the stage of the acquisition. The new solicitation
shall be issued to all firms originally solicited and to any
firms added to the original list.

(c) If the proposal considered to be most advantageous to
the Government (as determined according to the established
evaluation criteria) involves a departure from the stated
requirements, the contracting officer shall provide al offer-
ors an opportunity to submit new or amended proposals on
the basis of the revised requirements; provided, that this can
be done without revealing to the other offerors the solution
proposed in the origina departure or any other information
that is entitled to protection (see 15.407(c)(8) and
15.610(d)).

15.607 Disclosure of mistakes before award.

(a) Contracting officers shall examine al proposals for
minor informalities or irregularities and apparent clerical
mistakes (see 14.405 and 14.407). Communication with
offerors to resolve these matters is clarification, not discus-
sion within the meaning of 15.610. Howevey, if the resulting
communication prejudices the interest of other offerors, the
contracting officer shall not make award without discus-
sions with all offerors within the competitive range.

(b) Except as indicated in paragraph (c) of this section,
mistakes not covered in paragraph (@) above are usualy
resolved during discussion (see 15.610).

(c) When award without discussion is contemplated, the
contracting officer shall comply with the following proce-
dure:
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(1) If a mistake in a proposal is suspected, the con-
tracting officer shall advise the offeror (pointing out the
suspected mistake or otherwise identifying the area of the
proposal where the suspected mistake is) and request verifi-
cation. If the offeror verifies its proposal, award may be
made.

(2) If an offeror alleges a mistake in its proposal, the
contracting officer shall advise the offeror that it may with-
draw the proposal or seek correction in accordance with
subparagraph (c)(3) of this section.

(3) If an offeror requests permission to correct a mis-
take in its proposal, the agency head (or a designee not
below the level of chief of the contracting office) may make
awritten determination permitting the correction; provided,
that—

(i) Both the existence of the mistake and the pro-
posal actually intended are established by clear and
convincing evidence from the solicitation and the proposal;
and

(ii) Lega review is obtained before making the
determination.

(4) If the determination under subparagraph (c)(3) of
this section cannot be made, and the contracting officer still
contemplates award without discussion, the offeror shall be
given a fina opportunity to withdraw or to verify its pro-
posal.

(5) Verification, withdrawal, or correction under sub-
paragraphs (c)(1) through (4) of this section is not
considered discussion within the meaning of 15.610. If,
however, correction of a mistake requires reference to doc-
uments, worksheets, or other data outside the solicitation
and proposal in order to establish the existence of the mis-
take, the proposa intended, or both, the mistake may be
corrected only through discussions under 15.610.

(d) If aproposal received at the Government facility in
electronic format is unreadable to the degree that confor-
mance to the essentia requirements of the solicitation
cannot be ascertained from the document, the contracting
officer immediately shall notify the offeror and provide the
opportunity for the offeror to submit clear and convincing
evidence—

(1) Of the content of the proposal as originally sub-
mitted; and

(2) That the unreadable condition of the proposal was
caused by Government software or hardware error, mal-
function, or other Government mishandling.
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16.000 Scope of part.

Subpart 16.1—Selecting Contract Types
16.101 General.
16.102 Policies.
16.103 Negotiating contract type.
16.104 Factors in selecting contract types.
16.105 Solicitation provision.

Subpart 16.2—Fixed-Price Contracts

16.201 General.

16.202 Firm-fixed-price contracts.

16.202-1 Description.

16.202-2  Application.

16.203 Fixed-price contracts with economic price adjustment.

16.203-1 Description.

16.203-2  Application.

16.203-3 Limitations.

16.203-4 Contract clauses.

16.204 Fixed-price incentive contracts.

16.205 Fixed-price contracts with prospective price
redetermination.

16.205-1 Description.

16.205-2 Application.

16.205-3 Limitations.

16.205-4 Contract clause.

16.206 Fixed-ceiling-price contracts with retroactive price
redetermination.

16.206-1 Description.

16.206-2 Application.

16.206-3 Limitations.

16.206-4 Contract clause.

16.207 Firm-fixed-price, level-of-effort term contracts.

16.207-1 Description.

16.207-2  Application.

16.207-3  Limitations.

Subpart 16.3—Cost-Reimbur sement Contracts
16.301 General.
16.301-1 Description.
16.301-2 Application.
16.301-3 Limitations.
16.302 Cost contracts.
16.303 Cost-sharing contracts.
16.304 Cost-plus-incentive-fee contracts.
16.305 Cost-plus-award-fee contracts.
16.306 Cost-plus-fixed-fee contracts.
16.307 Contract clauses.

Subpart 16.4—Incentive Contracts
16.401 General.
16.402 Application of predetermined, formula-type
incentives.
16.402-1 Cost incentives.

16.402-2  Performance incentives.

16.402-3 Delivery incentives.

16.402-4  Structuring multiple-incentive contracts.
16.403 Fixed-price incentive contracts.

16.403-1 Fixed-price incentive (firm target) contracts.
16.403-2  Fixed-price incentive (successive targets) contracts.
16.404 Fixed-price contracts with award fees.
16.405 Cost-reimbursement incentive contracts.
16.405-1 Cost-plus-incentive-fee contracts.

16.405-2  Cost-plus-award-fee contracts.

16.406 Contract clauses.

Subpart 16.5—Indefinite-Delivery Contracts
16.500 Scope of subpart.
16.501-1 Definitions.
16.501-2 General.
16.502 Definite-quantity contracts.
16.503 Requirements contracts.
16.504 Indefinite-quantity contracts.
16.505 Ordering.
16.506 Solicitation provisions and contract clauses.

Subpart 16.6—Time-And-Materials, Labor-Hour, and L etter
Contracts

16.601 Time-and-materials contracts.

16.602 Labor-hour contracts.

16.603 L etter contracts.

16.603-1 Description.

16.603-2  Application.

16.603-3 Limitations.

16.603-4 Contract clauses.

Subpart 16.7—Agreements
16.701 Scope.
16.702 Basic agreements.
16.703 Basic ordering agreements.

16.000 Scope of part.

This part describes types of contracts that may be used in
acquisitions. It prescribes policies and procedures and pro-
vides guidance for selecting a contract type appropriate to
the circumstances of the acquisition.

Subpart 16.1—Selecting Contract Types

16.101 General.

(a) A wide selection of contract types is available to the
Government and contractors in order to provide needed
flexibility in acquiring the large variety and volume of sup-
plies and services required by agencies. Contract types vary
according to—

(1) The degree and timing of the responsibility
assumed by the contractor for the costs of performance; and
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(2) The amount and nature of the profit incentive
offered to the contractor for achieving or exceeding speci-
fied standards or goals.

(b) The contract types are grouped into two broad cate-
gories: fixed-price contracts (see Subpart 16.2) and
cost-reimbursement contracts (see Subpart 16.3). The specific
contract types range from firm-fixed-price, in which the con-
tractor has full responsibility for the performance costs and
resulting profit (or loss), to cost-plus-fixed-fee, in which the
contractor has minimal responsibility for the performance
costs and the negotiated fee (profit) isfixed. In between arethe
various incentive contracts (see Subpart 16.4), in which the
contractor’s responsibility for the performance costs and the
profit or fee incentives offered are tailored to the uncertainties
involved in contract performance.

16.102 Palicies.

(a) Contracts resulting from sealed bidding shall be firm-
fixed-price contracts or fixed-price contracts with economic
price adjustment.

(b) Contracts negotiated under Part 15 may be of any
type or combination of types that will promote the
Government’s interest, except as restricted in this part (see
10 U.S.C. 2306(a) and 41 U.S.C. 254(a)). Contract types not
described in this regulation shall not be used, except as a
deviation under Subpart 1.4.

(¢) The cost-plus-a-percentage-of-cost system of con-
tracting shall not be used (see 10 U.S.C. 2306(a) and 41
U.S.C. 254(b)). Prime contracts (including letter contracts)
other than firm-fixed-price contracts shall, by an appropri-
ate clause, prohibit cost-plus-a-percentage-of-cost
subcontracts (see clauses prescribed in Subpart 44.2 for
cost-reimbursement contracts and Subparts 16.2 and 16.4
for fixed-price contracts).

(d) No contract may be awarded before the execution of
any determination and findings (D&F's) required by this
part. Minimum requirements for the content of D&F's
required by this part are specified in 1.704.

16.103 Negotiating contract type.

(a) Selecting the contract type is generally a matter for
negotiation and requires the exercise of sound judgment.
Negotiating the contract type and negotiating prices are
closely related and should be considered together. The
objective is to negotiate a contract type and price (or esti-
mated cost and fee) that will result in reasonable contractor
risk and provide the contractor with the greatest incentive
for efficient and economical performance.

(b) A firm-fixed-price contract, which best utilizesthe basic
profit motive of business enterprise, shall be used when the
risk involved is minimal or can be predicted with an accept-
able degree of certainty. However, when areasonable basisfor
firm pricing does not exi<t, other contract types should be con-
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sidered, and negotiations should be directed toward selecting
a contract type (or combination of types) that will appropri-
ately tie profit to contractor performance.

(c) In the course of an acquisition program, a series of
contracts, or a single long-term contract, changing circum-
stances may make a different contract type appropriate in
later periods than that used at the outset. In particular, con-
tracting officers should avoid protracted use of a
cost-reimbursement or time-and-materials contract after
experience provides a basis for firmer pricing.

(d) Each contract file shall include documentation to
show why the particular contract type was selected.
Exceptions to this requirement are—

(1) Fixed-price acquisitions made under simplified
acquisition procedures;

(2) Contracts on a firm fixed-price basis other than
those for major systems or research and development; and

(3) Awards on the set-aside portion of sealed bid par-
tial set-asides for small business.

16.104 Factorsin selecting contract types.

There are many factors that the contracting officer
should consider in selecting and negotiating the contract
type. They include the following:

(a) Price competition. Normally, effective price compe-
tition resultsin realistic pricing, and afixed-price contract is
ordinarily in the Government’s interest.

(b) Price analysis. Price analysis, with or without compe-
tition, may provide a basisfor selecting the contract type. The
degree to which price analysis can provide a redlistic pricing
standard should be carefully considered. (See 15.805-2.)

(c) Cost analysis. In the absence of effective price com-
petition and if price analysis is not sufficient, the cost
estimates of the offeror and the Government provide the
bases for negotiating contract pricing arrangements. It is
essential that the uncertainties involved in performance and
their possibleimpact upon costs beidentified and eval uated,
so that a contract type that places a reasonable degree of
cost responsibility upon the contractor can be negotiated.

(d) Type and complexity of the requirement. Complex
requirements, particularly those unique to the Government,
usually result in greater risk assumption by the Government.
This is especially true for complex research and develop-
ment contracts, when performance uncertainties or the
likelihood of changes makes it difficult to estimate perfor-
mance costs in advance. As a requirement recurs or as
guantity production begins, the cost risk should shift to the
contractor, and a fixed-price contract should be considered.

(e) Urgency of the requirement. If urgency is a primary
factor, the Government may choose to assume a greater pro-
portion of risk or it may offer incentives to ensure timely
contract performance.
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(f) Period of performance or length of production run.
In times of economic uncertainty, contracts extending over
arelatively long period may require economic price adjust-
ment terms.

(g) Contractor’s technical capability and financial
responsibility.

(h) Adequacy of the contractor’s accounting system.
Before agreeing on a contract type other than firm-fixed-
price, the contracting officer shall ensure that the
contractor’s accounting system will permit timely develop-
ment of all necessary cost data in the form required by the
proposed contract type. This factor may be critical when the
contract type requires price revision while performanceisin
progress, or when a cost-reimbursement contract is being
considered and all current or past experience with the con-
tractor has been on afixed-price basis.

(i) Concurrent contracts. If performance under the pro-
posed contract involves concurrent operations under other
contracts, the impact of those contracts, including their pric-
ing arrangements, should be considered.

()) Extent and nature of proposed subcontracting. If the
contractor proposes extensive subcontracting, a contract
type reflecting the actual risks to the prime contractor
should be selected.

(k) Acquisition history.  Contractor risk usually
decreases as the requirement is repetitively acquired. Also,
product descriptions or descriptions of services to be per-
formed can be defined more clearly.

16.105 Solicitation provision.

The contracting officer shall complete and insert the pro-
vision at 52.216-1, Type of Contract, in a solicitation unless
itisfor—

(@ A fixed-price acquisition made under simplified
acquisition procedures; or

(b) Information or planning purposes.

Subpart 16.2—Fixed-Price Contracts

16.201 General.

Fixed-pricetypes of contracts providefor afirm priceor, in
appropriate cases, an adjustable price. Fixed-price contracts
providing for an adjustable price may include a ceiling price,
atarget price (including target cost), or both. Unless otherwise
specified in the contract, the ceiling price or target priceis sub-
ject to adjustment only by operation of contract clauses
providing for equitable adjustment or other revision of the
contract price under stated circumstances. The contracting
officer shall usefirm-fixed-price or fixed-price with economic
price adjustment contracts when acquiring commercia items.

16.202 Firm-fixed-price contracts.

16.202-1 Description.

A firm-fixed-price contract provides for a price that is
not subject to any adjustment on the basis of the contractor’s
cost experience in performing the contract. This contract
type places upon the contractor maximum risk and full
responsibility for all costs and resulting profit or loss. It pro-
vides maximum incentive for the contractor to control costs
and perform effectively and imposes a minimum adminis-
trative burden upon the contracting parties.

16.202-2 Application.

A firm-fixed-price contract is suitable for acquiring com-
mercial items (see Parts 2 and 12) or for acquiring other
supplies or services on the basis of reasonably definite func-
tional or detailed specifications (see Part 11) when the
contracting officer can establish fair and reasonable prices
at the outset, such as when—

(8) There is adequate price competition;

(b) There are reasonable price comparisons with prior
purchases of the same or similar supplies or services made
on a competitive basis or supported by valid cost or pricing
data;

(c) Available cost or pricing information permitsrealistic
estimates of the probable costs of performance; or

(d) Performance uncertainties can be identified and rea-
sonable estimates of their cost impact can be made, and the
contractor is willing to accept a firm fixed price represent-
ing assumption of the risks involved.

16.203 Fixed-price contracts with economic price
adjustment.

16.203-1 Description.

A fixed-price contract with economic price adjustment
provides for upward and downward revision of the stated
contract price upon the occurrence of specified contingen-
cies. Economic price adjustments are of three general types:

(a) Adjustments based on established prices. These price
adjustments are based on increases or decreases from an
agreed-upon level in published or otherwise established
prices of specific items or the contract end items.

(b) Adjustments based on actual costs of labor or mater-
ia. These price adjustments are based on increases or
decreasesin specified costs of labor or material that the con-
tractor actually experiences during contract performance.

(c) Adjustments based on cost indexes of labor or mater-
ial. These price adjustments are based on increases or
decreasesin labor or material cost standards or indexes that
are specifically identified in the contract.

16.203-2 Application.

A fixed-price contract with economic price adjustment
may be used when (i) there is serious doubt concerning the
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stability of market or labor conditions that will exist during
an extended period of contract performance, and (ii) contin-
gencies that would otherwise be included in the contract
price can be identified and covered separately in the con-
tract. Price adjustments based on established prices should
normally be restricted to industry-wide contingencies. Price
adjustments based on labor and materia costs should be
limited to contingencies beyond the contractor’s control.
For use of economic price adjustment in sealed bid con-
tracts, see 14.408-4.

(a) In establishing the base level from which adjustment
will be made, the contracting officer shall ensure that con-
tingency allowances are not duplicated by inclusion in both
the base price and the adjustment requested by the contrac-
tor under economic price adjustment clause.

(b) In contracts that do not require submission of cost or
pricing data, the contracting officer shall obtain adequate
information to establish the base level from which adjustment
will be made and may require verification of data submitted.

16.203-3 Limitations.

A fixed-price contract with economic price adjustment
shall not be used unless the contracting officer determines
that it is necessary either to protect the contractor and the
Government against significant fluctuations in labor or
material costs or to provide for contract price adjustment in
the event of changes in the contractor’s established prices.

16.203-4 Contract clauses.

(8) Adjustment based on established prices—standard
supplies. (1) The contracting officer shall, when contract-
ing by negotiation, insert the clause at 52.216-2, Economic
Price Adjustment—Standard Supplies, or an agency-pre-
scribed clause as authorized in subparagraph (a)(2) of this
subsection, in solicitations and contracts when all of the fol-
lowing conditions apply:

(i) A fixed-price contract is contemplated.

(if) The requirement is for standard supplies that
have an established catalog or market price.

(i) The contracting officer has made the determi-
nation specified in 16.203-3.

(2) If al the conditions in subparagraph (a)(1) of this
subsection apply and the contracting officer determines that
the use of the clause at 52.216-2 is inappropriate, the con-
tracting officer may use an agency-prescribed clause instead
of the clause at 52.216-2.

(3) If the negotiated unit price reflects anet price after
applying a trade discount from a catalog or list price, the
contracting officer shall document in the contract file both
the catalog or list price and the discount. (This does not
apply to prompt payment or cash discounts.)

(b) Adjustment based on established prices—semistan-
dard supplies. (1) The contracting officer shall, when
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contracting by negotiation, insert the clause at 52.216-3,
Economic Price Adjustment—Semistandard Supplies, or an
agency-prescribed clause as authorized in subparagraph
(b)(2) below, in solicitations and contracts when all of the
following conditions apply:

(i) A fixed-price contract is contemplated.

(ii) The requirement is for semistandard supplies
for which the prices can be reasonably related to the prices
of nearly equivalent standard supplies that have an estab-
lished catalog or market price.

(iii) The contracting officer has made the determi-
nation specified in 16.203-3.

(2) If al conditionsin subparagraph (b)(1) of this sub-
section apply and the contracting officer determines that the
use of the clause at 52.216-3 is inappropriate, the contract-
ing officer may use an agency-prescribed clause instead of
the clause at 52.216-3.

(3) If the negotiated unit price reflects anet price after
applying a trade discount from a catalog or list price, the
contracting officer shall document in the contract file both
the catalog or list price and the discount. (This does not
apply to prompt payment or cash discounts.)

(4) Before entering into the contract, the contracting
officer and contractor must agree in writing on the identity
of the standard supplies and the corresponding contract line
items to which the clause applies.

(5) If the supplies are standard, except for preservation,
packaging, and packing requirements, the clause prescribed in
16.203-4(a) shall be used rather than this clause.

(c) Adjustments based on actual cost of labor or mater-
ial. (1) The contracting officer shall, when contracting by
negotiation, insert a clause that is substantially the same as
the clause at 52.216-4, Economic Price Adjustment —L abor
and Material, or an agency-prescribed clause as authorized
in subparagraph (c)(2) below, in solicitations and contracts
when all of the following conditions apply:

(i) A fixed-price contract is contemplated.

(i) There is no major element of design engineer-
ing or development work involved.

(iii) One or more identifiable labor or material cost
factors are subject to change.

(iv) The contracting officer has made the determi-
nation specified in 16.203-3.

(2) If al conditions in subparagraph (c)(1) above
apply and the contracting officer determines that the use of
the clause at 52.216-4 is inappropriate, the contracting offi-
cer may use an agency-prescribed clause instead of the
clause at 52.216-4.

(3) The contracting officer shall describe in detail in
the contract Schedule—
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passes the targets, and decreases are provided for to the
extent that such targets are not met. The incentive increases
or decreases are applied to performance targets rather than
minimum performance requirements.

(c) The two basic categories of incentive contracts are
fixed-price incentive contracts (see 16.403 and 16.404) and
cost-reimbursement incentive contracts (see 16.405). Since
it is usualy to the Government’s advantage for the contrac-
tor to assume substantial cost responsibility and an
appropriate share of the cost risk, fixed-price incentive con-
tracts are preferred when contract costs and performance
requirements are reasonably certain. Cost-reimbursement
incentive contracts are subject to the overal limitations in
16.301 that apply to all cost-reimbursement contracts.

(d) Award-fee contracts are a type of incentive contract.

16.402 Application of predetermined, formula-type
incentives.

16.402-1 Cost incentives.

(a) Most incentive contracts include only cost incentives,
which take the form of aprofit or fee adjustment formulaand
areintended to motivate the contractor to effectively manage
costs. No incentive contract may provide for other incentives
without also providing a cost incentive (or constraint).

(b) Except for cost-plus-award-fee contracts (see
16.405-2), incentive contracts include a target cost, a target
profit or fee, and a profit or fee adjustment formula that
(within the constraints of a price ceiling or minimum and
maximum fee) provides that—

(1) Actua cost that meets the target will result in the
target profit or fee;

(2) Actud cost that exceeds the target will result in
downward adjustment of target profit or fee; and

(3) Actua cost that is below the target will result in
upward adjustment of target profit or fee.

16.402-2 Performance incentives.

(a) Performance incentives may be considered in connec-
tion with specific product characteristics (e.g., a missile
range, an arcraft speed, an engine thrust, or a vehicle
maneuverability) or other specific elements of the contrac-
tor’s performance. These incentives should be designed to
relate profit or fee to results achieved by the contractor, com-
pared with specified targets.

(b) To the maximum extent practicable, positive and neg-
ative performance incentives shall be considered in
connection with service contracts for performance of objec-
tively measurable tasks when quality of performance is
critical and incentives are likely to motivate the contractor.

(c) Technica performance incentives may be particularly
appropriate in mgjor systems contracts, both in development
(when performance objectives are known and the fabrication

of prototypes for test and evaluation is required) and in pro-
duction (if improved performance is attainable and highly
desirable to the Government).

(d) Technical performance incentives may involve a vari-
ety of specific characteristics that contribute to the overall
performance of the end item. Accordingly, the incentives on
individual technical characteristics must be balanced so that
no one of them is exaggerated to the detriment of the overall
performance of the end item.

(e) Performance tests and/or assessments of work perfor-
mance are generaly essentia in order to determine the
degree of attainment of performance targets. Therefore, the
contract must be as specific as possible in establishing test
criteria (such as testing conditions, instrumentation preci-
sion, and data interpretation) and performance standards
(such as the quality levels of services to be provided).

(f) Because performance incentives present complex
problems in contract administration, the contracting officer
should negotiate them in full coordination with Government
engineering and pricing specialists.

(9) It is essential that the Government and contractor
agree explicitly on the effect that contract changes (e.g., pur-
suant to the Changes clause) will have on performance
incentives.

(h) The contracting officer must exercise care, in estab-
lishing performance criteria, to recognize that the contractor
should not be rewarded or penalized for attainments of
Government-furnished components.

16.402-3 Delivery incentives.

(a) Déelivery incentives should be considered when
improvement from arequired delivery schedule is a signifi-
cant Government objective. It is important to determine the
Government’s primary objectives in a given contract (e.g.,
earliest possible delivery or earliest quantity production).

(b) Incentive arrangements on delivery should specify the
application of the reward-penalty structure in the event of
Government-caused delays or other delays beyond the con-
trol, and without the fault or negligence, of the contractor or
subcontractor.

16.402-4 Structuring multiple-incentive contracts.

A properly structured multiple-incentive arrangement
should—

(8 Motivate the contractor to strive for outstanding
resultsin all incentive aress; and

(b) Compel trade-off decisions among the incentive areas,
consistent with the Government’s overall objectives for the
acquisition. Because of the interdependency of the
Government’s cost, the technical performance, and the deliv-
ery goals, a contract that emphasizes only one of the goals
may jeopardize control over the others. Because outstanding
results may not be attainable for each of the incentive areas,
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all multiple-incentive contracts must include a cost incentive
(or constraint) that operates to preclude rewarding a contrac-
tor for superior technical performance or delivery results
when the cost of those results outweighs their value to the
Government.

16.403 Fixed-priceincentive contracts.

(8) Description. A fixed-price incentive contract is a
fixed-price contract that provides for adjusting profit and
establishing the final contract price by application of a for-
mula based on the relationship of total final negotiated cost
to total target cost. The fina price is subject to a price cell-
ing, negotiated at the outset. The two forms of fixed-price
incentive contracts, firm target and successive targets, are
further described in 16.403-1 and 16.403-2 below.

(b) Application. A fixed-priceincentive contract isappro-
priate when—

(2) A firm-fixed-price contract is not suitable;

(2) The nature of the supplies or services being
acquired and other circumstances of the acquisition are such
that the contractor’s assumption of a degree of cost respon-
sibility will provide a positive profit incentive for effective
cost control and performance; and

(3) If the contract also includesincentives on technical
performance and/or delivery, the performance regquirements
provide a reasonable opportunity for the incentivesto have a
meaningful impact on the contractor’s management of the
work.

(c) Billing prices. In fixed-price incentive contracts,
billing prices are established as an interim basisfor payment.
These billing prices may be adjusted, within the ceiling lim-
its, upon request of either party to the contract, when it
becomes apparent that final negotiated cost will be substan-
tially different from the target cost.

16.403-1 Fixed-priceincentive (firm target) contracts.
(a) Description. A fixed-priceincentive (firm target) con-
tract specifiesatarget cost, atarget profit, aprice ceiling (but
not aprofit ceiling or floor), and a profit adjustment formula.
These elements are al negotiated at the outset. The price
celling is the maximum that may be paid to the contractor,
except for any adjustment under other contract clauses.
When the contractor completes performance, the parties
negotiate the final cost, and the final price is established by
applying the formula. When the final cost islessthan the tar-
get codt, application of the formula results in a final profit
greater than the target profit; conversely, when final cost is
more than target cost, application of the formularesultsin a
final profit lessthan the target profit, or even anet loss. If the
final negotiated cost exceeds the price ceiling, the contractor
absorbs the difference as a loss. Because the profit varies
inversely with the cost, this contract type provides a positive,
calculable profit incentive for the contractor to control costs.
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(b) Application. A fixed-priceincentive (firm target) con-
tract is appropriate when the parties can negotiate at the
outset a firm target codt, target profit, and profit adjustment
formulathat will provide afair and reasonable incentive and
aceiling that provides for the contractor to assume an appro-
priate share of the risk. When the contractor assumes a
considerable or major share of the cost responsibility under
the adjustment formula, the target profit should reflect this
responsibility.

(c) Limitations. This contract type may be used only
when—

(1) The contractor’s accounting system is adequate for
providing data to support negotiation of final cost and incen-
tive price revision; and

(2) Adequate cost or pricing information for establish-
ing reasonable firm targets is available at the time of initial
contract negotiation.

(d) Contract schedule. The contracting officer shall spec-
ify in the contract schedule the target cot, target profit, and
target price for each item subject to incentive price revision.

16.403-2 Fixed-price incentive (successive targets)
contracts.

(a) Description. (1) A fixed-price incentive (successive
targets) contract specifies the following elements, al of
which are negotiated at the outset:

() Aniinitial target cost.

(if) Aniinitial target profit.

(iif) Aninitial profit adjustment formulato be used
for establishing the firm target profit, including a ceiling and
floor for the firm target profit. (This formula normally pro-
vides for a lesser degree of contractor cost responsibility
than would aformulafor establishing final profit and price.)

(iv) The production point at which the firm target
cost and firm target profit will be negotiated (usually before
delivery or shop completion of the first item).

(v) A ceiling price that is the maximum that may be
paid to the contractor, except for any adjustment under other
contract clauses providing for equitable adjustment or other
revision of the contract price under stated circumstances.

(2) When the production point specified in the contract
is reached, the parties negotiate the firm target cost, giving
consideration to cost experience under the contract and other
pertinent factors. The firm target profit is established by the
formula. At this point, the parties have two alternatives, as
follows:

(i) They may negotiate a firm fixed price, using the
firm target cost plus the firm target profit as a guide.

(i) If negotiation of a firm fixed price is inappro-
priate, they may negotiate aformulafor establishing the final
price using the firm target cost and firm target profit. The
final cost is then negotiated at completion, and the fina



FAC 97—01 OCTOBER 21, 1997

PART 16—TYPES OF CONTRACTS

16.405-2

profit is established by formula, as under the fixed-price
incentive (firm target) contract (see 16.403-1 above).

(b) Application. A fixed-price incentive (successive tar-
gets) contract is appropriate when—

(1) Available cost or pricing information is not suffi-
cient to permit the negotiation of arealistic firm target cost
and profit before award;

(2) Sufficient information is available to permit nego-
tiation of initial targets; and

(3) There is reasonable assurance that additional reli-
able information will be available at an early point in the
contract performance so asto permit negotiation of either (i)
afirm fixed price or (ii) firm targets and aformula for estab-
lishing final profit and price that will provide a fair and
reasonable incentive. This additional information is not lim-
ited to experience under the contract, itself, but may be
drawn from other contracts for the same or similar items.

(c) Limitations. This contract type may be used only
when—

(1) The contractor’s accounting system is adequate for
providing data for negotiating firm targets and a redlistic
profit adjustment formula, as well as later negotiation of
fina costs, and

(2) Cost or pricing information adequate for establish-
ing areasonable firm target cost is reasonably expected to be
available at an early point in contract performance.

(d) Contract schedule. The contracting officer shall spec-
ify inthe contract scheduletheinitial target cost, initial target
profit, and initial target price for each item subject to incen-
tive price revision.

16.404 Fixed-price contracts with award fees.

(a) Award-fee provisions may be used in fixed-price con-
tracts when the Government wishes to motivate a contractor
and other incentives cannot be used because contractor per-
formance cannot be measured objectively. Such contracts
shall—

(1) Establish a fixed price (including normal profit)
for the effort. Thispricewill be paid for satisfactory contract
performance. Award fee earned (if any) will be paid in addi-
tion to that fixed price; and

(2) Provide for periodic evaluation of the contractor’s
performance against an award-fee plan.

(b) A solicitation contemplating award of a fixed-price
contract with award fee shall not be issued unless the fol-
lowing conditions exist:

(1) The administrative costs of conducting award-fee
evaluations are not expected to exceed the expected benefits;

(2) Procedures have been established for conducting
the award-fee evauation;

(3) The award-fee board has been established; and

(4) Anindividual above the level of the contracting
officer approved the fixed-price-award-fee incentive.

16.405 Cost-reimbursement incentive contracts.

See 16.301 for requirements applicable to al cost-reim-
bursement contracts, for use in conjunction with the
following subsections.

16.405-1 Cost-plus-incentive-fee contracts.

() Description. The cost-plus-incentive-fee contract isa
cost-reimbursement contract that provides for the initially
negotiated fee to be adjusted later by aformula based on the
relationship of total allowable coststo total target costs. This
contract type specifies a target cost, a target fee, minimum
and maximum fees, and a fee adjustment formula. After con-
tract performance, the fee payable to the contractor is
determined in accordance with the formula. The formula
provides, within limits, for increases in fee above target fee
when total alowable costs are less than target costs, and
decreases in fee below target fee when total allowable costs
exceed target costs. This increase or decrease is intended to
provide an incentive for the contractor to manage the con-
tract effectively. When total allowable cost is greater than or
less than the range of costs within which the fee-adjustment
formula operates, the contractor is paid total allowable costs,
plus the minimum or maximum fee.

(b) Application. (1) A cost-plus-incentive-fee contract is
appropriate for services or development and test programs
when—

(i) A cost-reimbursement contract is necessary (see
16.301-2); and

(i) A target cost and a fee adjustment formula can
be negotiated that are likely to motivate the contractor to
manage effectively.

(2) The contract may include technical performance
incentiveswhen it is highly probable that the required devel-
opment of a major system is feasible and the Government
has established its performance objectives, at least in general
terms. This approach aso may apply to other acquisitions, if
the use of both cost and technical performance incentivesis
desirable and administratively practical.

(3) The fee adjustment formula should provide an
incentive that will be effective over the full range of reason-
ably foreseeable variations from target cost. If a high
maximum fee is negotiated, the contract shall also provide
for a low minimum fee that may be a zero fee or, in rare
cases, a negative fee.

(c) Limitations. No cost-plus-incentive-fee contract shall
be awarded unless al limitations in 16.301-3 are complied
with.

16.405-2 Cost-plus-award-fee contracts.

(a) Description. A cost-plus-award-fee contract is a cost-
reimbursement contract that provides for a fee consisting of
(1) a base amount fixed at inception of the contract and (2)
an award amount that the contractor may earn in whole or in
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part during performance and that is sufficient to provide
motivation for excellence in such areas as quality, timeliness,
technical ingenuity, and cost-effective management. The
amount of the award fee to be paid is determined by the
Government’s judgmental evaluation of the contractor’s per-
formance in terms of the criteria stated in the contract. This
determination is made unilaterally by the Government and is
not subject to the Disputes clause.

(b) Application. (1) The cost-plus-award-fee contract is
suitable for use when—

(i) The work to be performed is such that it is nei-
ther feasible nor effective to devise predetermined objective
incentive targets applicable to cost, technical performance,
or schedule;

(if) The likelihood of meeting acquisition objec-
tives will be enhanced by using a contract that effectively
motivates the contractor toward exceptional performance
and provides the Government with the flexibility to evaluate
both actua performance and the conditions under which it
was achieved; and

(iii) Any additional administrative effort and cost
required to monitor and evaluate performance are justified
by the expected benefits.

(2) The number of evaluation criteria and the require-
ments they represent will differ widely among contracts. The
criteria and rating plan should motivate the contractor to
improve performance in the areas rated, but not at the
expense of at least minimum acceptable performance in all
other aress.

(3) Cost-plus-award-fee contracts shall provide for
evaluation at stated intervals during performance, so that the
contractor will periodically be informed of the quality of its
performance and the areas in which improvement is
expected. Partial payment of fee shall generally correspond
to the evaluation periods. This makes effective the incentive
which the award fee can create by inducing the contractor to
improve poor performance or to continue good performance.

(c) Limitations. No cost-plus-award-fee contract shall be
awarded unless—

(1) All of the limitations in 16.301-3 are complied
with;

(2) The maximum fee payable (i.e., the base fee plus
the highest potential award fee) complieswith thelimitations
in 16.301-3; and

(3) The contract amount, performance period, and
expected benefits are sufficient to warrant the additional
administrative effort and cost involved.

16.406 Contract clauses.

(@ The contracting officer shall insert the clause at
52.216-16, Incentive Price Revision—Firm Target, in solici-
tations and contracts when a fixed-price incentive (firm
target) contract is contemplated. If the contract calls for sup-
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plies or services to be ordered under a provisioning docu-
ment or Government option and the prices are to be subject
to the incentive price revision under the clause, the contract-
ing officer shall use the clause with its Alternate 1.

(b) The contracting officer shal insert the clause at
52.216-17, Incentive Price Revision—Successive Targets, in
solicitations and contracts when a fixed-price incentive (suc-
cessive targets) contract is contemplated. If the contract calls
for supplies or services to be ordered under a provisioning
document or Government option and the prices are to be sub-
ject to incentive price revision under the clause, the
contracting officer shall use the clause with its Alternate I.

(c) The clause at 52.216-7, Allowable Cost and Payment,
is prescribed in 16.307(a) for insertion in solicitations and
contracts when a cost-plus-incentive-fee contract or a cost-
plus-award-fee contract is contemplated.

(d) The clause at 52.216-10, Incentive Feg, is prescribed
in 16.307(d) for insertion in solicitations and contracts when
a cost-plus-incentive-fee contract is contempl ated.

(e) The contracting officer shal insert an appropriate
award-fee clause in solicitations and contracts when an
award-fee contract is contemplated, provided that the
clause—

(1) Isprescribed by or approved under agency acquisi-
tion regulations;

(2) Is compatible with the clause at 52.216-7,
Allowable Cost and Payment; and

(3) Expressly excludes from the operation of the
Disputes clause any disagreement by the contractor concern-
ing the amount of the award fee.

Subpart 16.5—Indefinite-Delivery Contracts

16.500 Scope of subpart.

This subpart prescribes policies and procedures for mak-
ing awards of indefinite-delivery contracts and establishes a
preference scheme for making multiple awards of indefi-
nite-quantity contracts. This subpart does not limit the use
of other than competitive procedures authorized by Part 6.
Nothing in this subpart shall be construed to limit, impair, or
restrict the authority of the General Services Administration
(GSA) to enter into schedule, multiple award, or task or
delivery order contracts under any other provision of law.
Therefore, GSA regulations and the coverage for the
Federal Supply Schedule program in Subpart 8.4 and Part
38 take precedence over this subpart. This subpart may be
used to acquire information technology requirements that
are not satisfied under the Federal Supply Schedule pro-
gram. The multiple award preference scheme established
by this subpart does not apply to architect-engineer con-
tracts subject to the procedures in Subpart 36.6. However,
agencies are not precluded from making multiple awards for



FAC 97—01 AUGUST 22, 1997

PART 19—SMALL BUSINESS PROGRAMS

19.000 Scope of part.
19.001 Definitions.

Subpart 19.1—Size Standards
19.101 Explanation of terms.
19.102 Size standards.

Subpart 19.2—Paolicies
19.201 General policy.
19.202 Specific policies.
19.202-1 Encouraging small business participation in
acquisitions.
19.202-2 Locating small business sources.
19.202-3 Equal low bids.
19.202-4  Solicitation.
19.202-5 Data collection and reporting reguirements.
19.202-6 Determination of fair market price.

Subpart 19.3—Determination of StatusAs a Small Business
Concern
19.301 Representation by the offeror.
19.302 Protesting a small business representation.
19.303 Determining product or service classifications.
19.304 Solicitation provision and contract clause.

Subpart 19.4—Cooper ation with the Small Business
Administration
19.401 General.
19.402 Small Business Administration procurement center
representatives.
19.403 Small Business Administration breakout procurement
center representative.

Subpart 19.5—Set-Asides for Small Business
19.501 General.
19.502 Setting aside acquisitions.
19.502-1 Requirements for setting aside acquisitions.
19.502-2 Total set-asides.
19.502-3 Partial set-asides.
19.502-4 Methods of conducting set-asides.
19.502-5 Insufficient causes for not setting aside an acquisition.
19.503 Setting aside a class of acquisitions.
19.504 [Reserved]
19.505 Rejecting Small Business Administration

recommendations.

19.506 Withdrawing or modifying set-asides.
19.507 Automatic dissolution of a set-aside.
19.508 Solicitation provisions and contract clauses.

Subpart 19.6—Certificates of Competency and
Deter minations of Responsibility
19.601 General.
19.602 Procedures.
19.602-1 Referral.

19.602-2 Issuing or denying a Certificate of Competency
(COC).

19.602-3 Resolving differences between the agency and the
Small Business Administration.

19.602-4 Awarding the contract.

Subpart 19.7—Subcontracting with Small Business, Small
Disadvantaged Business and Women-Owned Small
Business Concerns

19.701 Definition.

19.702 Statutory requirements.

19.703 Eligibility requirements for participating in the

program.

19.704 Subcontracting plan requirements.

19.705 Responsihilities of the contracting officer under the

subcontracting assistance program.

19.705-1 Genera support of the program.

19.705-2 Determining the need for a subcontracting plan.

19.705-3  Preparing the solicitation.

19.705-4 Reviewing the subcontracting plan.

19.705-5 Awardsinvolving subcontracting plans.

19.705-6  Postaward responsibilities of the contracting officer.

19.705-7 Liquidated damages.

19.706 Responsihilities of the cognizant administrative

contracting officer.

19.707 The Small Business Administration's role in carrying

out the program.

19.708 Solicitation provisions and contract clauses.

Subpart 19.8—Contracting with the Small Business
Administration (The 8(a) Program)
19.800 Generd.
19.801 [Reserved]
19.802 Selecting concerns for the 8(a) program.
19.803 Selecting acquisitions for the 8(a) program.
19.804 Evaluation, offering, and acceptance.
19.804-1 Agency evaluation.
19.804-2 Agency offering.
19.804-3 SBA acceptance.
19.804-4 Repetitive acquisitions.
19.805 Competitive 8(a).
19.805-1 General.
19.805-2  Procedures.
19.806 Pricing the 8(a) contract.
19.807 Estimating the fair market price.
19.808 Contract negotiation.
19.808-1 Sole source.
19.808-2 Competitive.
19.809 Preaward considerations.
19.810 SBA appeals.
19.811 Preparing the contracts.
19.811-1 Sole source.
19.811-2 Competitive.
19.811-3 Contract clauses.
19.812 Contract administration.

19-1



FAC 97—01

19.000

AUGUST 22, 1997

FEDERAL ACQUISITION REGULATION

Subpart 19.9 [Reserved]

Subpart 19.10—Small Business Competitiveness
Demonstration Program

19.1001  General.

19.1002  Definition.

19.1003  Purpose.

19.1004  Participating agencies.
19.1005  Applicability.

19.1006  Procedures.

19.1007  Solicitation provisions.

19.000 Scope of part.

(a) This part implements the acquisition-related sections
of the Small BusinessAct (15 U.S.C. 631, et seq.), applica
ble sections of the Armed Services Procurement Act (10
U.S.C. 2302, et seq.), the Federal Property and
Administrative ServicesAct (41 U.S.C. 252), and Executive
Order 12138, May 18, 1979. It covers—

(1) The determination that a concern is eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competi-
tive participation by small business concerns;

(4) The certificate of competency program;

(5) The subcontracting assistance program;

(6) The “8(a)” program, under which agencies con-
tract with the SBA for goods or services to be furnished
under a subcontract by a small disadvantaged business con-
cern; and

(7) The use of women-owned small business con-
cerns.

(b) This part, except for Subpart 19.6, appliesonly inside
the United States, its territories and possessions, Puerto
Rico, the Trust Territory of the Pacific Islands, and the
District of Columbia. Subpart 19.6 applies worldwide.

19.001 Definitions.

“Concern,” as used in this part, means any business
entity organized for profit (even if its ownership is in the
hands of a nonprofit entity) with a place of business located
in the United States and which makes a significant contri-
bution to the U.S. economy through payment of taxes
and/or use of American products, material and/or labor, etc.
“Concern” includes but is not limited to an individual, part-
nership, corporation, joint venture, association, or
cooperative. For the purpose of making affiliation findings
(see 19.101) any business entity, whether organized for
profit or not, and any foreign business entity, i.e., any entity
located outside the United States, shall be included.

19-2

“Fair market price,” as used in this part, means a price
based on reasonable costs under normal competitive condi-
tions and not on lowest possible cost (see 19.202-6). I

“Industry,” as used in this part, means all concerns pri-
marily engaged in similar lines of activity, as listed and
described in the Standard Industrial Classification (SIC)
Manual.

“Labor surplus area’ means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
Part 654, Subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR Part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on anational basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to al appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Small disadvantaged business concern” means a small
business concern that is at least 51 percent unconditionally
owned by one or more individual swho are both socially and
economically disadvantaged, or a publicly owned business
that has at least 51 percent of its stock unconditionally
owned by one or more socially and economically disadvan-
taged individuals and that has its management and daily
business controlled by one or more such individuals. This
term also means a small business concern that is at least 51
percent unconditionally owned by an economically disad-
vantaged Indian tribe or Native Hawaiian Organization, or a
publicly owned business that has at least 51 percent of its
stock unconditionally owned by one of these entities, that
has its management and daily business controlled by mem-
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bers of an economicaly disadvantaged Indian tribe or
Native Hawaiian Organization, and that meets the require-
ments of 13 CFR 124.

(a) “Socialy disadvantaged individuals’ means individ-
ualswho have been subjected to racial or ethnic prejudice or
cultural bias because of their identity as a member of a
group without regard to their qualities as individuals.

(b) “Economically disadvantaged individuals’ means
socially disadvantaged individual s whose ability to compete
in the free enterprise system is impaired due to diminished
opportunities to obtain capital and credit as compared to
others in the same line of business who are not socially dis-
advantaged. Individuals who represent that they are
members of named groups (Black Americans, Hispanic
Americans, Native Americans, Asian-Pecific Americans,
Subcontinent-Asian Americans) are to be considered
socially and economically disadvantaged.

(1) “Subcontinent Asian Americans’ means United
States citizens whose origins are in India, Pakistan,
Bangladesh, Sri Lanka, Bhutan, the Maldives Islands, or
Nepal.

(2) “Asian Pacific Americans’ means United States
citizens whose origins are in Japan, China, the Philippines,
Vietnam, Korea, Samoa, Guam, the U.S. Trust Territory of
the Pacific Islands (Republic of Palau), the Northern
Mariana Islands, Laos, Kampuchea (Cambodia), Taiwan,
Burma, Thailand, Maaysia, Indonesia, Singapore, Brunei,
Republic of the Marshall Idands, the Federated States of
Micronesia, Macao, Hong Kong, Fiji, Tonga, Kiribati,
Tuvalu, or Nauru.

(3) “Native Americans’ means American Indians,
Eskimos, Aleuts, and Native Hawaiians.

(c) “Native Hawaiian Organization” means any commu-
nity service organization serving Native Hawaiians in, and
chartered as a not-for-profit organization by, the State of
Hawaii, which is controlled by Native Hawaiians, and
whose business activities will principally benefit such
Native Hawaiians.

(d) “Indian tribe” means any Indian tribe, band, nation,
or other organized group or community of Indians, includ-
ing any Alaska Native Corporation as defined in 13 CFR
124.100 which is recognized as eligible for the special pro-
grams and services provided by the U.S. to Indians because
of their status as Indians, or which is recognized as such by
the State in which such tribe, band, nation, group, or com-
munity resides.

“Women-owned small business concern” means a small
business concern—

(a) Whichisat least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(b) Whose management and daily business operations
are controlled by one or more women.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

“Affiliates.” As used in this subpart, business concerns
are affiliates of each other if, directly or indirectly, either
one controls or has the power to control the other, or another
concern controls or has the power to control both. In deter-
mining whether affiliation exists, consideration is given to
all appropriate factors including common ownership, com-
mon management, and contractual relationships; provided,
that restraints imposed by a franchise agreement are not
considered in determining whether the franchisor controls
or has the power to control the franchisee, if the franchisee
has the right to profit from its effort, commensurate with
ownership, and bears the risk of loss or failure. Any busi-
ness entity may be found to be an affiliate, whether or not it
is organized for profit or located inside the United States.

(a) Nature of control. Every business concernis consid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immaterial whether it is
exercised so long as the power to control exists.

(b) Meaning of “ party or parties.” Theterm “party” or
“parties’ includes, but is not limited to, two or more persons
with an identity of interest such as members of the same
family or persons with common investments in more than
one concern. In determining who controls or has the power
to control a concern, persons with an identity of interest
may be treated as though they were one person.

(c) Control through stock ownership. (1) A party iscon-
sidered to control or have the power to control a concern, if
the party controls or has the power to control 50 percent or
more of the concern’s voting stock.

(2) A party is considered to control or have the power
to control a concern, even though the party owns, controls,
or has the power to control less than 50 percent of the con-
cern’s voting stock, if the block of stock the party owns,
controls, or has the power to control is large, as compared
with any other outstanding block of stock. If two or more
parties each owns, controls, or has the power to control, less
than 50 percent of the voting stock of a concern, and such
minority block is equal or substantially equal in size, and
large as compared with any other block outstanding, thereis
apresumption that each such party controls or has the power
to control such concern; however, such presumption may be
rebutted by a showing that such control or power to control,
in fact, does not exist.

(3) If aconcern’svoting stock is distributed other than
as described above, its management (officers and directors)
is deemed to be in control of such concern.
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(d) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the time
or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(e) \Woting trusts. If the purpose of avoting trust, or sim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such con-
cern or another concern may qualify as a small business
within the size regulations, such voting trust shall not be
considered valid for this purpose regardless of whether it is
or is not valid within the appropriate jurisdiction. However,
if avoting trust is entered into for alegitimate purpose other
than that described above, and it is valid within the appro-
priate jurisdiction, it may be considered valid for the
purpose of a size determination, provided such considera
tion is determined to be in the best interest of the small
business program.

(f) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude
that under the circumstances, such concern is directing or
influencing, or has the power to direct or influence, the
operation of such other concern.

(1) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve
as aworking majority of the board of directors or officers of
another concern.

(2) Common facilities. One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concerns are in the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(3) Newly organized concern. Former officers, direc-
tors, principal stockholders, and/or key employees of one
concern organize a new concern in the same or a related
industry or field operation, and serve as its officers, direc-
tors, principal stockholders, and/or key employees, and one
concern is furnishing or will furnish the other concern with

19-4 (FAC 97-01)

subcontracts, financial or technical assistance, and/or facili-
ties, whether for afee or otherwise.

(g) Control through contractual relationships—(1)
Definition of a joint venture for size determination pur-
poses. A joint venture for size determination purposesis an
association of persons and/or concerns with interests in any
degree or proportion by way of contract, express or implied,
consorting to engage in and carry out a single specific busi-
ness venture for joint profit, for which purpose they
combine their efforts, property, money, skill, or knowledge,
but not on a continuing or permanent basis for conducting
business generally. A joint venture is viewed as a business
entity in determining power to control its management.

(2) Joint venture—procurement and property sale
assistance—Concerns bidding on a particular procurement
or property sale asjoint ventures are considered as affiliated
and controlling or having the power to control each other
with regard to performance of the contract. Moreover, an
ostensible subcontractor which is to perform primary or
vital requirements of a contract may have a controlling role
such to be considered a joint venturer affiliated on the con-
tract with the prime contractor. A joint venture affiliation
finding islimited to particular contracts unless the SBA size
determination finds general affiliation between the parties.

(3) Where a concern is not considered as being an
affiliate of a concern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’s share of the joint venture receipts (as
distinguished from its share of the profits of such venture).

(4) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
failure, commensurate with ownership. Even though afran-
chisee may not be controlled by the franchisor by virtue of
the contractual relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated.
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vide overall management and the personnel to perform a vari-
ety of related support services in operating a complete facility
in or around a specific building, or within another business or
Government establishment. Facilities management means fur-
nishing three or more personnel supply services which may
include, but are not limited to, secretarial services, typists, tele-
phone answering, reproduction or mimeograph service, mailing
service, financia or business management, public relations,
conference planning, travel arrangements, word processing,
maintaining files and/or libraries, switchboard operation, writ-
ers, bookkeeping, minor office equipment maintenance and
repair, or use of information systems (not programming).

12 51¢ code 8744 (2) If one of the activities of base maintenance,
as defined below, can beidentified with a separate industry and
that activity (or industry) accountsfor 50 percent or more of the
value of an entire contract, then the proper size standard is that
of the particular industry, and not the base maintenance size
standard.

(2) “Base Maintenance” requires the performance of three or
more separate activities in the areas of service or specia
trade construction industries. If services are performed,
these activities must each be in a separate SIC code includ-
ing, but not limited to, Janitorial and Custodia Service, Fire
Prevention Service, Messenger Service, Commissary
Service, Protective Guard Service, and Grounds
Maintenance and Landscaping Service. If the contract
requires the use of specia trade contractors (plumbing,
painting, plastering, carpentry, etc.), all such special trade
construction activities are considered a single activity and
classified as Base Housing Maintenance. Since Base
Housing Maintenance is only one activity, two additional
activitiesarerequired for a contract to be classified as“Base
Maintenance.”

13 51C code 8744: (1) For SBA assistance asasmall business con-
cern in the industry of Environmental Remediation Services,
other than for Government procurement, a concern must be
engaged primarily in furnishing a range of services for the
remediation of a contaminated environment to an acceptable
condition including, but not limited to, preliminary assessment,
site inspection, testing, remedial investigation, feasibility stud-
ies, remedial design, containment, remedial action, removal of
contaminated materials, storage of contaminated materials and
security and site closeouts. |f one of such activities accounts
for 50 percent or more of a concern’s total revenues, employ-
ees, or other related factors, the concern’s primary industry is
that of the particular industry and not the Environmental
Remediation Services Industry.

(2) For purposes of classifying a Government procurement as
Environmental Remediation Services, the general purpose
of the procurement must be to restore a contaminated envi-
ronment and also the procurement must be composed of

activities in three or more separate industries with separate
SIC codes or, in some instances (e.g., engineering), smaller
sub-components of SIC codes with separate, distinct size
standards. These activities may include, but are not limited
to, separate activities in industries such as: Heavy
Construction; Special Trade Construction; Engineering
Services, Architectural Services; Management Services;
Refuse Systems; Sanitary Services, Not Elsewhere
Classified; Local Trucking Without Storage; Testing
Laboratories; and Commercial, Physical and Biological
Research. If any activity in the procurement can be identi-
fied with a separate SIC code, or component of a code with
a separate distinct size standard, and that industry accounts
for 50 percent or more of the value of the entire procure-
ment, then the proper size standard is the one for that
particular industry, and not the Environmental Remediation
Service size standard.

Subpart 19.2—Policies

19.201 General palicy.

(a) It is the policy of the Government to provide maxi-
mum practicable opportunities in its acquisitions to small
business concerns, small disadvantaged business concerns,
and women-owned small business concerns. Such concerns
shall also have the maximum practicable opportunity to par-
ticipate as subcontractors in the contracts awarded by any
executive agency, consistent with efficient contract perfor-
mance. The Small Business Administration (SBA) counsels
and assists small business concerns and assists contracting
personnel to ensure that a fair proportion of contracts for
supplies and services is placed with small business.

(b) Heads of contracting activities are responsible for
effectively implementing the small business programs
within their activities, including achieving program goals.
They are to ensure that contracting and technical personnel
maintain knowledge of small, small disadvantaged and
women-owned small business program requirements and
take all reasonable action to increase participation in their
activities' contracting processes by these businesses.

(c) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small BusinessAct). Management of the office shall be the |
responsibility of an officer or employee of the agency who
shall, in carrying out the purposes of the Act—

(1) Be known as the Director of Small and
Disadvantaged Business Utilization;

(2) Be appointed by the agency head;

(3) Beresponsible to and report directly to the agency
head or the deputy to the agency head;
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(4) Be responsible for the agency carrying out the
functions and duties in sections 8 and 15 of the Small
BusinessAct;

(5) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions,

(6) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections
8 and 15 of the Small Business Act;

(7) Assign a small business technical advisor to each
contracting activity within the agency to which the SBA has
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(if) Whose principa duty is to assist the SBA's
assigned representative in performing functions and duties
relating to sections 8 and 15 of the Small Business Act;

(8) Cooperate and consult on a regular basis with the
SBA in carrying out the agency’s functions and duties in
sections 8 and 15 of the Small Business Act;

(9) Make recommendations in accordance with
agency regulations as to whether a particular acquisition
should be awarded under Subpart 19.5 as a set-aside, or
under Subpart 19.8 as a Section 8(a) award.

(d) Small Business Specialists shall be appointed and act
in accordance with agency regulations.

19.202 Specific policies.

In order to further the policy in 19.201(a), contracting
officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5 or 19.8. The
contracting officer shall document the contract file when-
ever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s
interest. When applicable, the contracting officer shall take
the following actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less
than economic production runs) to permit offers on quanti-
ties less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
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work exceeds the amount for which a surety may be guar-
anteed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition pack-
age to the SBA procurement center representative at least 30
days prior to the issuance of the solicitation if—

(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract, or

(if) The proposed acquisition is for construction
and seeks to package or consolidate discrete construction
projects and the magnitude of this consolidation makes it
unlikely that small businesses can compete for the prime
contract.

(2) The contracting officer shall also provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small |ots (not |ess than economic production runs)
to permit offers on quantities less than the total requirement;

(i) Delivery schedules cannot be established on a
realistic basis that will encourage small business participa
tion to the extent consistent with the actual requirements of
the Government;

(iii) Proposed acquisition cannot be structured so
as to make it likely that small businesses can compete for
the prime contract; or

(iv) Consolidated construction project cannot be
acquired as separate discrete projects.

(3) The 30-day notification process shall occur con-
currently with other processing steps required prior to the
issuance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative’'s recommendation, made in
accordance with 19.402(c)(2), the contracting officer shall
document the basisfor the rejection and notify the SBA pro-
curement center representative in accordance with 19.505.

19.202-2 Locating small business sources.

The contracting officer shall, to the extent practicable,
encourage maximum participation by small business con-
cerns, small disadvantaged business concerns, and
women-owned small business concerns in acquisitions by
taking the following actions:

(@) Include on mailing lists all established and potential
small business sources, including those |ocated in labor sur-
plus areas, if the concerns have submitted acceptable
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applications or appear from other representations to be qual-
ified small business concerns.

(b) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unlesslists
are already excessively long and only some of the concerns
on the list will be solicited. This effort should include con-
tacting the agency SBA procurement center representative,
or if thereis none, the SBA.

(c) Publicize solicitations and contract awards in the
“Commerce Business Daily” (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards
shall be made first to small business concernswhich are also
labor surplus area concerns, and second to small business
concerns which are not also labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer shall encourage maximum
response to solicitations by small business, small disadvan-
taged business concerns, and women-owned small business
concerns by taking the following actions:

(a) Allow the maximum amount of time practicable for
the submission of offers.

(b) Furnish specifications, plans, and drawings with
solicitations, or furnish information as to where they may be
obtained or examined.

(c) Send solicitations to—

(1) All small business concerns on the solicitation
mailing list; or

(2) A pro rata number of small business concerns
when less than a complete list is used.

(d) Provide to any small business concern, upon its
request, a copy of bid sets and specifications with respect to
any contract to be let, the name and tel ephone number of an
agency contact to answer questions related to such prospec-
tive contract and adequate citations to each major Federal
law or agency rule with which such business concern must
comply in performing such contract other than laws or
agency rules with which the small business must comply
when doing business with other than the Government.

19.202-5 Data collection and reporting requirements.

Agencies shall measure the extent of small business par-
ticipation in their acquisition programs by taking the
following actions:

(8 Require each prospective contractor to represent
whether it isasmall business, small disadvantaged business
or women-owned small business (see the provision at
52.219-1, Small Business Program Representations).

(b) Accurately measure the extent of participation by
small, small disadvantaged, and women-owned small busi-
nesses in Government acquisitions in terms of the total

value of contracts placed during each fiscal year, and report
data to the SBA at the end of each fiscal year (see Subpart
4.6).

19.202-6 Determination of fair market price.

Agencies shall determine the fair market price of small
business set-aside and 8(a) contracts as follows:

(a) For total and partial small business set-aside con-
tracts, the fair market price shall be the price achieved in
accordance with the reasonable price guidelines in
15.805-2.

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately esti-
mate the current fair market price, contracting officers
shall follow the procedures at 19.807.

Subpart 19.3—Determination of Status as a
Small Business Concern

19.301 Representation by the offeror.

(8 To be eligible for award as a small business, an
offeror must represent in good faith that it is a small busi-
ness at the time of its written representation. An offeror may
represent that it is a small business concern in connection
with a specific solicitation if it meets the definition of a
small business concern applicable to the solicitation and has
not been determined by the Small Business Administration
(SBA) to be other than a small business.

(b) The contracting officer shall accept an offeror’s rep-
resentation in a specific bid or proposal that it is a small
business unless (1) another offeror or interested party chal-
lenges the concern’s small business representation or (2) the
contracting officer has a reason to question the representa-
tion. Challenges of and questions concerning a specific
representation shall be referred to the SBA in accordance
with 19.302.

(c) An offeror’s representation that it is a small business
isnot binding on the SBA. If an offeror’s small business sta-
tus is challenged, the SBA will evaluate the status of the
concern and make a determination, which will be binding
on the contracting officer, as to whether the offeror is a
small business. A concern cannot become eligible for a spe-
cific award by taking action to meet the definition of asmall
business concern after the SBA has determined that it is not
asmall business.

(d) If the SBA determines that the status of a concern as
a “small business’, a “small disadvantaged business’ or a
“women-owned small business’ has been misrepresented in
order to obtain a set-aside contract, an 8(a) subcontract, a
subcontract that isto be included as part or all of agoal con-
tained in a subcontracting plan, or a prime or subcontract to
be awarded as aresult, or in furtherance of any other provi-
sion of Federal law that specifically references Section 8(d)
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of the Small Business Act for a definition of program eligi-
bility, the SBA may take action as specified in Section 16(d)
of the Act. If the SBA declines to take action, the agency
may initiate the process. The SBA's regulations on penal-
ties for misrepresentations and false statements are
contained in 13 CFR 124.6.

19.302 Protesting a small business representation.

(a) Any offeror or other interested party may protest the
small business representation of an offeror in a specific
offer.

(b) Any time after offers are opened, the contracting offi-
cer may question the small business representation of any
offeror in a specific offer by filing a contracting officer’s
protest (see paragraph (c) below).

(©)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, shall promptly forward the protest to the SBA Area
Office for the geographical area where the principal office
of the concern in question is located.

(2) The protest, or confirmation if the protest was ini-
tiated orally, shall be in writing and shall contain the basis
for the protest with specific, detailed evidence to support the
allegation that the offeror isnot small. The SBA will dismiss
any protest that does not contain specific grounds for the
protest.

(d) In order to affect aspecific solicitation, a protest must
be timely. SBA's regulations on timeliness are contained in
| 13cFrR121.10.

(1) To be timely, a protest by any concern or other
interested party must be received by the contracting officer
(see (d)(2)(i) and (ii) of this section) by the close of business
of the 5th business day after bid opening (in sealed bid
acquisitions) or receipt of the specia notification from the
contracting officer that identifies the apparently successful
offeror (in negotiated acquisitions) (see 15.1003(a)(2)).

(i) A protest may be made ordly if it is confirmed
in writing either within the 5-day period or by letter post-
marked no later than 1 day after the oral protest.

(i) A protest may be made in writing if it is deliv-
ered to the contracting officer by hand, telegram, or letter
postmarked within the 5-day period.

(2) A contracting officer’s protest is aways consid-
ered timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals.

(e) Upon receipt of a protest from or forwarded by the
Contracting Office, the SBA will—

(1) Notify the contracting officer and the protestant of
the date it was received, and that the size of the concern
being challenged is under consideration by the SBA; and
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(2) Furnish to the concern whose representation is
being protested a copy of the protest and a blank SBA Form
355, Application for Small Business Determination, by cer-
tified mail, return receipt requested.

(f) Within 3 business days after receiving a copy of the
protest and the form, the challenged offeror must file with
the SBA a completed SBA Form 355 and a statement
answering the allegations in the protest, and furnish evi-
dence to support its position. If the offeror does not submit
the required material within the 3 business days or another
period of time granted by the SBA, the SBA may assume
that the disclosure would be contrary to the offeror’s inter-
ests.

(9)(1) Within 10 business days after receiving a protest,
the challenged offeror’s response, and other pertinent infor-
mation, the SBA will determine the size status of the
challenged concern and notify the contracting officer, the
protestant, and the challenged offeror of its decision by cer-
tified mail, return receipt requested.

(2) The SBA Area Director will determine the small
business status of the questioned bidder or offeror and
notify the contracting officer and the bidder or offeror of the
determination. Award may be made on the basis of that
determination. This determination is final unless it is
appealed in accordance with paragraph (i) below, and the
contracting officer is notified of the appeal before award. If
an award was made before the time the contracting officer
received notice of the appeal, the contract shall be presumed
to be valid.

(h)(1) After receiving a protest involving an offeror
being considered for award, the contracting officer shall not
award the contract until (i) the SBA has made a size deter-
mination or (ii) 10 business days have expired since SBA's
receipt of a protest, whichever occurs first; however, award
shall not be withheld when the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) After the 10-day period has expired, the contract-
ing officer may, when practical, continue to withhold award
until the SBA’s determination is received, unless further
delay would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
SBA’s size determination, the contracting officer shal
notify SBA that the award has been made.

(4) If a protest is received that challenges the small
business status of an offeror not being considered for award,
the contracting officer is not required to suspend contracting
action. The contracting officer shall forward the protest to
the SBA (see 19.302(c)(1)) with a notation that the concern
is not being considered for award, and shall notify the
protestant of this action.

(i) An appeal from an SBA size determination may
be filed by (1) any concern or other interested party whose
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protest of the small business representation of another con-

| cern has been denied by an SBA Area Director, (2) any

concern or other interested party that has been adversely
affected by an Area Director’'s decision, or (3) the SBA
Associate Administrator for the SBA program involved. The
appeal must be filed with the—

Office of Hearings and Appeals
Small Business Administration
Washington, DC 20416

within the time limits and in strict accordance with the pro-

| cedures contained in 13 CFR 121.1001. The SBA will

inform the contracting officer of its ruling on the appeal.
The SBA decision, if received before award, will apply to
the pending acquisition. SBA rulings received after award
shall not apply to that acquisition.

(j) A protest which is not timely, even though received
before award, shall be forwarded to the Small Business

| Administration area office (see 19.302(c)(1) of this section),

with a notation on it that the protest is not timely. The
protestant shall be notified that the protest cannot be con-
sidered on the instant acquisition but has been referred to
SBA for its consideration in any future actions. A protest
received by a contracting officer after award of a contract
shall be forwarded to the Small Business Administration
area office with a notation that award has been made. The
protestant shall be notified that the award has been made
and that the protest has been forwarded to SBA for its con-
sideration in future actions.

19.303 Determining product or service classifications.

(a) The contracting officer shall determine the appropri-
ate standard industrial classification code and related small
business size standard and include them in solicitations
above the micro-purchase threshold.

(b) If different products or services are required in the
same solicitation, the solicitation shall identify the appro-
priate small business size standard for each product or
service.

() The contracting officer’s determination isfinal unless
appealed as provided below.

(2) If the solicitation period islonger than 30 days, the
appeal must be filed not less than 10 business days before
the bid opening or proposal submission date. If the solicita
tion period is 30 days or is shorter than 30 days, the appeal
must be filed not less than 5 business days before the bid
opening or proposal submission date.

(2) The appea shall be in writing and shall be
addressed to the—

Office of Hearings and Appeals
Small Business Administration
Washington, DC 20416

No particular form is prescribed for the appeal. However,
time limits and procedures set forth in SBA's regulations at
13 CFR 121.11 are strictly enforced. The appellant shall
submit an original and one legible copy of the appeal. In the
case of telegraphic appeals, the telegraphic notice shall be
confirmed by the next day mailing of a written appeal, in
duplicate. By signing the submission, a party or its attorney
attests that the statements and allegations in the submission
aretrueto the best of its knowledge, and that the submission
is not being filed for the purpose of delay or harassment.
The appeal shall include—

(i) The substance and date of the determination
being appealed;

(i) The number and date of the solicitation, and the
name, address, and telephone number of the contracting
officer;

(iii) The reasons why the contracting officer’'s
determination is alleged to be erroneous;

(iv) Documentary evidence to support the allega-
tion;

(v) The name, address, and telephone number of
the appellant; and

(vi) A statement acknowledging that copies of the
appeal have been provided the contracting officer.

(3) The Office of Hearings and Appeal s will notify the
contracting officer of the date it received the appeal and the
docket number assigned. The contracting officer's response,
if any, to the appeal must include appropriate argument and
evidence, and must be filed with the Office of Hearings and
Appeals no later than 5 business days after receipt of the
appeal. The Office of Hearings and Appeals, if possible, will
inform the contracting officer of its ruling on the appeal
before the end of the solicitation period. The SBA decision,
if received before the date offers are due, shall be consid-
ered final and the solicitation shall be amended to (i) reflect
the decision and (ii) change the date offers are due, if appro-
priate. SBA rulings received after the due date shall not
apply to the pending acquisition, but shall apply to future
acquisitions of the product or service.

19.304 Solicitation provision and contract clause.

(8) The contracting officer shall insert the provision at
52.219-1, Small Business Program Representations, in
solicitations exceeding the micro-purchase threshold when
the contract is to be performed inside the United States, its
territories or possessions, Puerto Rico, the Trust Territory of
the Pacific Islands, or the District of Columbia.

(b) When contracting by sealed bidding, the contracting
officer shall insert the provision at 52.219-2, Equal Low
Bids, in solicitations and contracts when the contract isto be
performed inside the United States, its territories or posses-
sions, Puerto Rico, the Trust Territory of the Pacific Islands,
or the District of Columbia.
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Subpart 19.4—Cooper ation with the Small
Business Administration

19.401 General.

(a) The Small Business Act is the authority under which
the Small BusinessAdministration (SBA) and agencies con-
sult and cooperate with each other in formulating policiesto
ensure that small business interests will be recognized and
protected.

(b) The Director of Small and Disadvantaged Business
Utilization serves as the agency focal point for interfacing
with SBA.

19.402 Small Business Administration procurement
center representatives.

(8) The SBA may assign one or more procurement center
representatives to any contracting activity or contract
administration office to carry out SBA policies and pro-
grams. Assigned SBA procurement center representatives
are required to comply with the contracting agency’s direc-
tives governing the conduct of contracting personnel and
the release of contract information. The SBA must obtain
for its procurement center representatives security clear-
ances required by the contracting agency.

(b) Upon their request and subject to applicable acquisi-
tion and security regulations, contracting officers shall give
SBA procurement center representatives access to all rea
sonably obtainable contract information that is directly
pertinent to their official duties.

(c) The duties assigned by SBA to its procurement center
representatives include the following:

(1) Reviewing proposed acquisitions to recom-
mend—

(i) The setting aside of selected acquisitions not
unilaterally set aside by the contracting officer,

(if) New qualified small, small disadvantaged and
women-owned small business sources, and

(iii) Breakout of components for competitive
acquisitions.

(2) Reviewing proposed acquisition packages pro-
vided in accordance with 19.202-1(e). If the SBA
procurement center representative believes that the acquisi-
tion, as proposed, makes it unlikely that small businesses
can compete for the prime contract, the representative shall
recommend any alternate contracting method that the repre-
sentative reasonably believes will increase small business
prime contracting opportunities. The recommendation shall
be made to the contracting officer within 15 days after
receipt of the package.

(3) Recommending concerns for inclusion on solicita-
tion mailing lists or on alist of concernsto be solicited in a
specific acquisition.
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(4) Appealing to the chief of the contracting office any
contracting officer’s determination not to solicit a concern
recommended by the SBA for a particular acquisition, when
not doing so results in no small business being solicited.

(5) Conducting periodic reviews of the contracting
activity to which assigned to ascertain whether it is com-
plying with the small business policies in this regulation.

(6) Sponsoring and participating in conferences and
training designed to increase small business participation in
the contracting activities of the office.

19.403 Small Business Administration breakout
procurement center representative.

(@) The SBA isrequired by section 403 of Pub. L. 98-
577 to assign a breakout procurement center representative
to each major procurement center. A major procurement
center means a procurement center that, in the opinion of
the administrator, purchases substantial dollar amounts of
other than commercial items, and which has the potentia to
incur significant savings as a result of the placement of a
breakout procurement representative. The SBA breakout
procurement center representative is an advocate for (1) the
appropriate use of full and open competition, and (2) the
breakout of items, when appropriate and while maintaining
the integrity of the system in which such items are used. The
SBA breakout procurement center representative is in addi-
tion to the SBA procurement center representative (see
19.402). When an SBA breakout procurement center repre-
sentative is assigned, the SBA is required to assign at least
two collocated small business technical advisors. Assigned
SBA breakout procurement center representatives and tech-
nical advisors are required to comply with the contracting
agency’s directives governing the conduct of contracting
personnel and the release of contract information. The SBA
must obtain for its breakout procurement center representa
tives and technical advisors security clearances required by
the contracting agency.

(b) Contracting officers shall comply with 19.402(b) in
their relationships with SBA breakout procurement center
representatives and SBA small business technical advisors.

(c) The SBA breakout procurement center representative
is authorized to—

(1) Attend any provisioning conference or similar
evaluation session during which determinations are made as
to whether requirements are to be acquired using other than
full and open competition and make recommendations with
respect to such requirements to the members of such con-
ference or session;

(2) Review, at any time, restrictions on competition
previously imposed on items through acquisition method
coding or similar procedures and recommend to personnel
of the appropriate activity the prompt reevaluation of such
limitations;
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() The contracting officer shall insert the clause at
52.219-6, Notice of Tota Small Business Set-Aside, in
solicitations and contracts involving total small business
set-asides. The clause at 52.219-6 with its Alternate | will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(d) The contracting officer shall insert the clause at
52.219-7, Notice of Partial Small Business Set-Aside, in
solicitations and contracts involving partial small business
set-asides. The clause at 52.219-7 with its Alternate | will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shal insert the clause at
52.219-14, Limitations on Subcontracting, in solicitations and
contracts for supplies, services, and construction, if any por-
tion of the requirement isto be set aside for small businessand
the contract amount is expected to exceed $100,000.

Subpart 19.6—Certificates of Competency
and Deter minations of Responsibility

19.601 General.

(a) A Certificate of Competency (COC) isthe certificate
issued by the Small Business Administration (SBA) stating
that the holder is responsible (with respect to all elements of
responsibility, including, but not limited to, capability, com-
petency, capacity, credit, integrity, perseverance, tenacity,
and limitations on subcontracting) for the purpose of receiv-
ing and performing a specific Government contract.

(b) The COC program empowers the Small Business
Administration (SBA) to certify to Government contracting
officers as to al elements of responsibility of any small
business concern to receive and perform a specific
Government contract. The COC program does not extend to
guestions concerning regulatory requirements imposed and
enforced by other Federal agencies.

() The COC program is applicable to al Government
acquisitions. A contracting officer shall, upon determining
an apparent successful small business offeror to be nonre-
sponsible, refer that small businessto the SBA for apossible
COC, even if the next acceptable offer is aso from a small
business.

(d) When a solicitation requires a small business to
adhere to the limitations on subcontracting, a contracting
officer’s finding that a small business cannot comply with
the limitation shall be treated as an element of responsibil-
ity and shall be subject to the COC process. When a
solicitation requires a small business to adhere to the defin-
ition of a nonmanufacturer, a contracting officer's
determination that the small business does not comply shall
be processed in accordance with Subpart 19.3.

(e) Contracting officers, including those located over-
seas, are required to comply with this subpart for U.S. small
business concerns.

19.602 Procedures.

19.602-1 Referral.

(8 Upon determining and documenting that an apparent
successful small business offeror lacks certain elements of
responsibility (including, but not limited to, capability, com-
petency, capacity, credit, integrity, perseverance, tenacity,
and limitations on subcontracting), the contracting officer
shall—

(1) Withhold contract award (see 19.602-3); and

(2) Refer the matter to the cognizant SBA
Government Contracting Area Office (Area Office) serving
the area in which the headquarters of the offeror is located,
in accordance with agency procedures, except that referral
is not necessary if the small business concern—

(i) Is determined to be unqualified and ineligible
because it does not meet the standard in 9.104-1(g); pro-
vided, that the determination is approved by the chief of the
contracting office; or

(ii) Is suspended or debarred under Executive
Order 11246 or Subpart 9.4.

(b) If apartial set-aside is involved, the contracting offi-
cer shall refer to the SBA the entire quantity to which the
concern may be entitled, if responsible.

(c) Thereferral shall include—

(1) A notice that a small business concern has been
determined to be nonresponsible, specifying the elements of
responsibility the contracting officer found lacking; and

(2) If applicable, a copy of the following:

(i) Solicitation.

(if) Final offer submitted by the concern whose
responsibility is at issue for the procurement.

(iii) Abstract of bids or the contracting officer’s
price negotiation memorandum.

(iv) Preaward survey.

(v) Technical data package (including drawings,
specifications and statement of work).

(vi) Any other justification and documentation
used to arrive at the nonresponsibility determination.

(d) For any single acquisition, the contracting officer
shall make only one referral at atime regarding a determi-
nation of nonresponsihility.

(e) Contract award shall be withheld by the contracting
officer for a period of 15 business days (or longer if agreed
to by the SBA and the contracting officer) following receipt
by the appropriate SBA Area Office of a referral that
includes all required documentation.
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19.602-2 Issuing or denying a Certificate of (e) At the completion of the process, notify the concern
Competency (COC). and the contracting officer that the COC is denied or is

Within 15 business days (or alonger period agreed to by
the SBA and the contracting agency) after receiving anotice
that a small business concern lacks certain elements of
responsibility, the SBA Area Office will take the following
actions:

(@) Inform the small business concern of the contracting
officer’s determination and offer it an opportunity to apply
to the SBA for a COC. (A concern wishing to apply for a
COC should notify the SBA Area Office serving the geo-
graphical area in which the headquarters of the offeror is
located.)

(b) Upon timely receipt of a complete and acceptable
application, elect to visit the applicant’sfacility to review its
responsibility.

(1) The COC review process is not limited to the
areas of nonresponsibility cited by the contracting officer.

(2) The SBA may, at its discretion, independently
evaluate the COC applicant for all elements of responsibil-
ity, but may presume responsibility exists as to elements
other than those cited as deficient.

(c) Consider denying a COC for reasons of nonresponsi-
bility not originally cited by the contracting officer.

(d) When the Area Director determines that a COC is
warranted (for contracts valued at $25,000,000 or less),
notify the contracting officer and provide the following
options:

(1) Accept the Area Director’s decision to issue a
COC and award the contract to the concern. The COC
issuance letter will then be sent, including as an attachment
a detailed rationale for the decision; or

(2) Ask the Area Director to suspend the case for one
or more of the following purposes:

(i) To permit the SBA to forward a detailed ratio-
nale for the decision to the contracting officer for review
within a specified period of time.

(i1) To afford the contracting officer the opportu-
nity to meet with the Area Office to review all
documentation contained in the case file and to attempt to
resolve any issues.

(iii) To submit any information to the SBA Area
Office that the contracting officer believes the SBA did not
consider (at which time, the SBA Area Office will establish
a new suspense date mutually agreeable to the contracting
officer and the SBA).

(iv) To permit resolution of an appeal by the con-
tracting agency to SBA Headquarters under 19.602-3.
However, there is no contracting officer’s appea when the
Area Office proposes to issue a COC valued at $100,000 or
less.
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being issued.
(f) Refer recommendations for issuing a COC on con-
tracts greater than $25,000,000 to SBA Headquarters.

19.602-3 Resolving differences between the agency and
the Small Business Administration.

(8) COCs valued between $100,000 and $25,000,000.
(1) When disagreements arise about a concern’s ability to
perform, the contracting officer and the SBA shall make
every effort to reach aresolution before the SBA takes fina
action on a COC. This shall be done through the complete
exchange of information and in accordance with agency
procedures. If agreement cannot be reached between the
contracting officer and the SBA Area Office, the contracting
officer shall request that the Area Office suspend action and
refer the matter to SBA Headquarters for review. The SBA
Area Office shall honor the request for areview if the con-
tracting officer agrees to withhold award until the review
process is concluded. Without an agreement to withhold
award, the SBA Area Office will issue the COC in accor-
dance with applicable SBA regulations.

(2) SBA Headquarters will furnish written notice to
the procuring agency’s Director, Office of Small and
Disadvantaged Business Utilization (OSDBU) or other des-
ignated official (with a copy to the contracting officer) that
the case file has been received and that an appeal decision
may be requested by an authorized official.

(3) If the contracting agency decidesto file an appeal,
it must notify SBA Headquarters through its procuring
agency’s Director, OSDBU, or other designated official,
within 10 business days (or a time period agreed upon by
both agencies) that it intends to appeal the issuance of the
COC.

(4) The appea and any supporting documentation
shall be filed by the procuring agency’s Director, OSDBU,
or other designated official, within 10 business days (or a
period agreed upon by both agencies) after SBA
Headquarters receives the agency’s notification in accor-
dance with paragraph (a)(3) of this subsection.

(5) The SBA Associate Administrator for
Government Contracting will make afinal determination, in
writing, to issue or to deny the COC.

(b) SBA Headquarters' decisions on COCs valued over
$25,000,000. (1) Prior to taking final action, SBA
Headquarters will contact the contracting agency and offer
it the following options:

(i) To request that theSBA suspend case process-
ing to alow the agency to meet with SBA Headquarters
personnel and review all documentation contained in the
casefile; or
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(il) To submit to SBA Headquarters for evaluation
any information that the contracting agency believes has not
been considered.

(2) After reviewing all available information, the
SBA will make afinal decision to either issue or deny the
COC.

(c) Reconsideration of a COC after issuance. (1) The
SBA reserves the right to reconsider its issuance of a COC,
prior to contract award, if—

(i) The COC applicant submitted false informa-
tion or omitted materially adverse information; or

(i) The COC has been issued for more than 60
days (in which case the SBA may investigate the firm’s cur-
rent circumstances).

(2) When the SBA reconsiders and reaffirms the
COC, the procedures in subsection 19.602-2 do not apply.

(3) Denid of a COC by the SBA does not preclude a
contracting officer from awarding a contract to the referred
concern, nor does it prevent the concern from making an
offer on any other procurement.

19.602-4 Awarding the contract.

(@) If new information causes the contracting officer to
determine that the concern referred to the SBA is actually
responsible to perform the contract, and award has not
already been made under paragraph (c) of this subsection,
the contracting officer shall reverse the determination of
nonresponsibility, notify the SBA of this action, withdraw
the referral, and proceed to award the contract.

(b) The contracting officer shall award the contract to
the concern in question if the SBA issues a COC &fter
receiving thereferral. An SBA-certified concern shall not be
required to meet any other requirements of responsibility.
SBA COC's are conclusive with respect to all elements of
responsibility of prospective small business contractors.

(c) The contracting officer shall proceed with the acqui-
sition and award the contract to another appropriately
selected and responsible offeror if the SBA has not issued a
COC within 15 business days (or a longer period of time
agreed to with the SBA) after receiving the referral.

Subpart 19.7—Subcontracting with Small
Business, Small Disadvantaged Business and
Women-Owned Small Business Concerns

19.701 Definitions.

“Failure to make a good faith effort to comply with the
subcontracting plan,” as used in this subpart, means willful
or intentional failure to perform in accordance with the
requirements of the subcontracting plan, or willful or inten-
tional action to frustrate the plan.

“Small business subcontractor” means any concern
that—

(@ In connection with subcontracts of $10,000 or less
if, including its affiliates, its number of employees does not
exceed 500 persons; and

(b) In connection with subcontracts exceeding
$10,000, if its number of employees or average annual
receipts, including its affiliates, does not exceed the size
standard under section 19.102 for the product or serviceitis
providing on the subcontract.

“Subcontract,” as used in this subpart, means any agree-
ment (other than one involving an employer-employee
relationship) entered into by a Government prime contrac-
tor or subcontractor calling for supplies and/or services
required for contract performance, contract modification, or
subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the
simplified acquisition threshold shall agree in the contract
that small business concerns, small disadvantaged business
concerns and women-owned small business concerns shall
have the maximum practicable opportunity to participate in
contract performance consistent with its efficient perfor-
mance. It is further the policy of the United States that its
prime contractors establish procedures to ensure the timely
payment of amounts due pursuant to the terms of their sub-
contracts with small business concerns, small
disadvantaged business concerns and women-owned small
business concerns.

(a) Except as stated in paragraph (b) of this section, the
Small Business Act imposes the following requirements
regarding subcontracting with small businesses and small
business subcontracting plans.

(1) In negotiated acquisitions, each solicitation of
offers to perform a contract or contract modification, which
individualy is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities shall
require the apparently successful offeror to submit an
acceptable subcontracting plan. If the apparently successful
offeror failsto negotiate a subcontracting plan acceptable to
the contracting officer within the time limit prescribed by
the contracting officer, the offeror will be ineligible for
award.

(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification, which
individualy is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the bidder selected for award to submit a subcon-
tracting plan. If the selected bidder fails to submit a plan
within the time limit prescribed by the contracting officer,
the bidder will be ineligible for award.

(b) Subcontracting plans (see subparagraphs (a)(1) and
(2) of this section) are not required—

(1) From small business concerns;
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(2) For personal services contracts;

(3) For contracts or contract modifications that will be
performed entirely outside of any State, territory, or posses-
sion of the United States, the District of Columbia, and the
Commonwealth of Puerto Rico; or

(4) For modifications to contracts that do not contain
the clause at 52.219-8, Utilization of Small, Small
Disadvantaged and Women-Owned Small Business
Concerns (or equivaent prior clauses).

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or
subcontractor failing to comply in good faith with the
requirements of the subcontracting plan is in material
breach of its contract. Further, 15 U.S.C. 637(d)(4)(F)
directs that a contractor's failure to make a good faith effort
to comply with the requirements of the subcontracting plan
shall result in the imposition of liquidated damages.

(d) Asauthorized by 15 U.S.C. 637(d)(11), certain costs
incurred by amentor firm in providing developmental assis-
tance to a protégé firm under the Department of Defense
Pilot Mentor-Protégé Program, may be credited as subcon-
tract awards to a small disadvantaged business for the
purpose of determining whether the mentor firm attains a
small disadvantaged business goal under any subcontracting
plan entered into with any executive agency. However, the
mentor-protégé agreement must have been approved by
the—

Office of Small and Disadvantaged Business
Utilization

Office of the Deputy Under Secretary of Defense

(International and Commercia Programs)

DUSD (1&CP) SADBU

Room 2A338

3061 Defense Pentagon

Washington, DC 20301-3061

(703) 695-1536

before developmental assistance costs may be credited
against subcontract goals.

19.703 Eligibility requirementsfor participatingin the
program.

(a) To be eligible as a subcontractor under the program,
aconcern must represent itself as a small business concern,
small disadvantaged business concern or a woman-owned
small business concern.

(1) To represent itself asasmall business concern or a
women-owned small business concern, aconcern must meet
the appropriate definition in 19.001.

(2) To represent itself as a small disadvantaged busi-
ness concern, a concern must meet the definition in 19.001.
Individuals who represent that they are members of named
groups (Black Americans, Hispanic Americans, Native
Americans, Asian-Pacific Americans, Subcontinent-Asian
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Americans) may also represent themselves as socially and
economically disadvantaged. Individualswho are not mem-
bers of named groups may also represent themselves, and
participate in the program, as socially and economically dis-
advantaged if they are qualified by the SBA under the
procedures in 13 CFR 124.105(c)). Concerns that are trib-
ally owned entities or Native Hawaiian Organizations may
represent themselves as socialy and economically disad-
vantaged if they qualify under the requirements of 13 CFR
124.112 or 13 CFR 124.113, respectively. The Office of
Minority Small Business and Capital Ownership
Development in the SBA has the final authority to deter-
mine the eligibility of a concern to be designated as a small
disadvantaged business concern, and will answer inquiries
from contractors and others regarding eligibility. Formal
protests of a subcontractor's eligibility as a small disadvan-
taged business may be initiated only by the contracting
officer responsible for the prime contract or by the SBA.
Such protests will be processed in accordance with 13 CFR
124.601-124.610. Other small business subcontractors and
the prime contractor may submit information to the con-
tracting officer in an effort to persuade the contracting
officer to initiate a protest. Such protests, in order to be
considered timely, must be received by the contracting offi-
cer prior to completion of performance by the intended
subcontractor.

(b) A contractor acting in good faith may rely on the writ-
ten representation of its subcontractor regarding the
subcontractor's status. The contractor, the contracting offi-
cer, or any other interested party can challenge a
subcontractor's size status representation by filing a protest,
in accordance with 13 CFR 121.1601 through 121.1608.
Protests challenging a subcontractor's disadvantaged status
representation shall be filed in accordance with 13 CFR
124.601 through 124.610. Protests challenging a subcon-
tractor's status as a women-owned small business concern
shall be filed in accordance with Small Business
Administration procedures.

19.704 Subcontracting plan requirements.
(a) Each subcontracting plan required under 19.702(a)(1)
and (2) must include—

(1) Separate percentage goals for using small business
concerns, small disadvantaged business concerns and
women-owned small business concerns as subcontractors;

(2) The name of an individua employed by the
offeror who will administer the offeror’s subcontracting
program, and a description of the duties of the individual;

(3) A description of the efforts the offeror will make
to ensure that small business concerns, small disadvantaged
business concerns and women-owned small business con-
cerns will have an equitable opportunity to compete for
subcontracts;
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(4) Assurances that the offeror will include the clause
at 52.219-8, Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns (see 19.708(b)),
in all subcontracts that offer further subcontracting opportu-
nities, and that the offeror will require all subcontractors
(except small business concerns) that receive subcontracts
in excess of $500,000 ($1,000,000 for construction) to
adopt a plan similar to the plan required by the clause at
52.219-9, Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan (see 19.708(c));

(5) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as may be
required;

(if) Submit periodic reports in order to alow the
Government to determine the extent of compliance by the
offeror with the subcontracting plan; and

(iii)  Submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and SF
295, Summary Subcontract Report, in accordance with the
instructions on the forms.

(6) A recitation of the types of records the offeror will
maintain to demonstrate procedures adopted to comply with
the requirements and goals in the plan, including establish-
ing source lists; and a description of the offeror’s efforts to
locate small, small disadvantaged and women-owned small
business concerns and to award subcontracts to them.

(b) Contractors may establish, on a plant or division-
wide basis, a master subcontracting plan which contains all
the elements required by the clause at 52.219-9, Small,
Small Disadvantaged and Women-Owned Small Business
Subcontracting Plan, except goals. Master plans shal be
effective for a 3-year period after approval by the contract-
ing officer; however, it is incumbent upon contractors to
maintain and update master plans. Changes required to
update master plans are not effective until approved by the
contracting officer. A master plan, when incorporated in an
individual plan, shall apply to that contract throughout the
life of the contract.

(c) For contracts containing options, the cumulative
value of the basic contract and all options is considered in
determining whether a subcontracting plan is necessary (see
19.705-2(a)). If a plan is necessary and the offeror is sub-
mitting an individual contract plan, the plan shall contain all
the elements required by 19.704(a) and shall contain sepa-
rate parts, one for the basic contract and one for each option.

19.705 Responsibilitiesof the contracting officer under
the subcontracting assistance program.

19.705-1 General support of the program.

The contracting officer may encourage the development
of increased subcontracting opportunities in negotiated
acquisition by providing monetary incentives such as pay-
ments based on actual subcontracting achievement or award
fee contracting (see the clause at 52.219-10, Incentive
Subcontracting Program, and 19.708(c)). When using any
contractual incentive provision based upon rewarding the
contractor monetarily for exceeding goals in the subcon-
tracting plan, the contracting officer must ensure that (a) the
goals are redistic and (b) any rewards for exceeding the
goals are commensurate with the efforts the contractor
would not have otherwise expended. Incentive provisions
should normally be negotiated after reaching final agree-
ment with the contractor on the subcontracting plan.

19.705-2 Determining the need for a subcontracting
plan.

The contracting officer shall take the following actionsto
determine whether a proposed contractual action requires a
subcontracting plan:

(a) Determine whether the proposed contractual action
will meet the dollar threshold in 19.702(a)(1) or (2). If the
action includes options or similar provisions, include their
value in determining whether the threshold is met.

(b) Determine whether subcontracting possibilities exist
by considering relevant factors such as—

(1) Whether firms engaged in the business of furnish-
ing the types of items to be acquired customarily contract
for performance of part of the work or maintain sufficient
in-house capability to perform the work; and

(2) Whether there are likely to be product prequalifi-
cation requirements.

(c) If it is determined that there are no subcontracting
possibilities, the determination must be approved at alevel
above the contracting officer and placed in the contract file.

(d) In solicitations for negotiated acquisitions, the con-
tracting officer may require the submission of
subcontracting plans with initial offers, or at any other time
prior to award. In determining when subcontracting plans
should be required, as well as when and with whom plans
should be negotiated, the contracting officer shall consider

[The next pageis 19-39.]
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(5) If construction is involved, the request shall also
include the following:

(i) The concern's capabilitiesin and qualifications
for accomplishing various categories of maintenance,
repair, alteration, and construction work in specific cate-
gories such as mechanical, electrical, heating and air
conditioning, demolition, building, painting, paving, earth
work, waterfront work, and general construction work.

(i) The concern's capacity in each construction
category in terms of estimated dollar value (e.g., €lectrical,
up to $100,000).

(b) The SBA identifies a specific requirement for a par-
ticular 8(a) firm or firms and asks the agency contracting
activity to offer the acquisition to the 8(a) Program for the
firm(s). Intheseinstances, in addition to the information in
paragraph (a) of this section, the SBA will provide—

(1) A clear identification of the acquisition sought;
e.g., project name or number;

(2) A statement asto how any additional needed facil-
itieswill be provided in order to ensure that the firm will be
fully capable of satisfying the agency's requirements;

(3) If construction, information as to the bonding
capability of the firm(s); and

(4) Either—

(i) If sole source request—

(A) Thereasonswhy thefirmis considered suit-
able for this particular acquisition; e.g., previous contracts
for the same or similar supply or service; and

(B) A statement that the firm is eligiblein terms
of SIC code, business support levels, and business activity
targets; or

(if) If competitive, a statement that at least two
8(a) firms are considered capable of satisfying the agency's
requirements and a statement that the firms are also eligible
in terms of the SIC code, business support levels, and busi-
ness activity targets. If requested by the contracting
activity, SBA will identify at least two such firms and pro-
vide information concerning the firms' capabilities.

() Agencies may also review other proposed acquisi-
tionsfor the purpose of identifying requirements which may
be offered to the SBA. Where agencies independently, or
through the self marketing efforts of an 8(a) firm, identify a
requirement for the 8(a) Program, they may offer on behalf
of a specific 8(a) firm, for the 8(a) Program in general, or
for 8(a) competition.

19.804 Evaluation, offering, and acceptance.

19.804-1 Agency evaluation.

In determining the extent to which a requirement should
be offered in support of the 8(a) Program, the agency should
evaluate—

(@) Its current and future plans to acquire the specific
items or work that 8(a) contractors are seeking to provide,
identified in terms of —

(1) Quantities required or the number of construction
projects planned; and

(2) Performance or delivery requirements, including
required monthly production rates, when applicable;

(b) Its current and future plans to acquire items or work
similar in nature and complexity to that specified in the
business plan;

(c) Problems encountered in previous acquisitions of the
items or work from the 8(a) contractors and/or other con-
tractors;

(d) Theimpact of any delay in delivery;

(e) Whether the items or work have previously been
acquired using small business set-asides; and

(f) Any other pertinent information about known 8(a)
contractors, theitems, or thework. Thisincludes any infor-
mation concerning the firms' capabilities. When necessary,
the contracting agency shall make an independent review of
the factorsin 19.803(a) and other aspects of the firms' capa-
bilities which would ensure the satisfactory performance of
the requirement being considered for commitment to the
8(a) Program.

19.804-2 Agency offering.

() After completing its evaluation, the agency shall
notify the SBA of the extent of its plans to place 8(a) con-
tracts with the SBA for specific quantities of items or work.
The notification must identify the time frames within which
prime contract and subcontract actions must be completed
in order for the agency to meet itsresponsibilities. The noti-
fication must also contain the following information
applicable to each prospective contract:

(1) A description of the work to be performed or
items to be delivered, and a copy of the statement of work,
if available.

(2) The estimated period of performance.

(3) The SIC code that applies to the principal nature
of the acquisition.

(4) The anticipated dollar value of the requirement,
including options, if any.

(5) Any specia restrictions or geographical limita-
tions on the requirement (for construction and services
include the location of the work to be performed).

(6) Any specia capabilities or disciplines needed for
contract performance.

(7) Thetype of contract anticipated.

(8) Theacquisition history, if any, of the requirement
including the names and addresses of any small business
contractors which have performed this requirement during
the previous 24 months.
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(9) A statement that no solicitation for this specific
acquisition has been issued as a small business set-aside or
a small disadvantaged business set-aside, and that no other
public communication (such as a notice in the Commerce
Business Daily) has been made evidencing the contracting
agency's clear intention to set aside the acquisition for small
business or small disadvantaged business.

(10) Identification of any particular 8(a) concern des-
ignated for consideration, including a brief justification,
such as—

(i) The 8(a) concern, through its own efforts, mar-
keted the requirement and caused it to be reserved for the
8(a) Program; or

(i) The acquisition is a follow-on or renewal con-
tract and the nominated concern is the incumbent.

(11) Bonding requirements, if applicable.

(12) Identification of all known 8(a) concerns which
have expressed an interest in this specific requirement as a
result of self-marketing, response to sources sought, or pub-
lication of advanced acquisition requirements.

(13) Identification of all SBA district or regiona
offices which have asked for the acquisition for the 8(a)
Program.

(14) A recommendation, if appropriate, as to whether
the acquisition should be competitive or sole source.

(15) Any other pertinent and reasonably available
data

(b)(1) An agency offering a construction requirement
should submit it to the SBA District Office for the geo-
graphical area where the work isto be performed.

(2) Sole source requirements, other than construction,
should be forwarded directly to the district office that ser-
vices the nominated firm. If the contracting officer is not
nominating a specific firm, the offering letter should be for-
warded to the district office servicing the geographical area
in which the contracting office is located.

(c) All requirements for 8(a) competition, other than con-
struction, should be forwarded to the district office
servicing the geographical area in which the contracting
office is located. All requirements for 8(a) construction
competition should be forwarded to the district office ser-
vicing the geographical area in which al or the major
portion of the construction is to be performed. All require-
ments, including construction, shall be synopsized in the
Commerce Business Daily. For construction, the synopsis
shall include the geographical area of the competition set
forth in the SBA's acceptance letter.

19.804-3 SBA acceptance.

(8 Upon receipt of the contracting agency's offer, the
SBA will determine whether to accept the requirement for
the 8(a) Program. The SBA's decision whether to accept the
requirement will be transmitted to the contracting agency in
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writing within 15 working days of receipt of the offer,
unless the SBA requests, and the contracting agency grants,
an extension.

(b) If the acquisition is accepted as a sole source, the
SBA will advise the contracting activity of the 8(a) firm
selected for negotiation. Generally, the SBA will accept a
contracting activity's recommended source.

19.804-4 Repetitive acquisitions.

In order for repetitive acquisitions to be awarded through
the 8(a) Program, there must be separate offers and accep-
tances. Thisallowsthe SBA to revalidate afirm'seligibility,
to evaluate the suitability of each acquisition as a competi-
tive 8(a), and to determine whether the requirement should
continue under the 8(a) Program.

19.805 Competitive 8(a).

19.805-1 General.

(8) Except as provided in paragraph (b) of this subsec-
tion, an acquisition offered to the SBA under the 8(a)
Program shall be awarded on the basis of competition lim-
ited to eligible 8(a) firmsif—

(1) Thereis areasonable expectation that at |east two
eligible and responsible 8(a) firms will submit offers and
that award can be made at afair market price; and

(2) The anticipated award price of the contract,
including options, will exceed $5,000,000 for acquisitions
assigned manufacturing standard industrial classification
(SIC) codes and $3,000,000 for all other acquisitions.

(b) Where an acquisition exceeds the competitive
threshold, the SBA may accept the requirement for a sole
source 8(a) award if—

(1) Thereisnot areasonable expectation that at least
two eligible and responsible 8(a) firms will submit offers at
afair market price; or

(2) The SBA determines that an 8(a) concern owned
and controlled by an economically disadvantaged Indian
tribe is eligible and responsible and needs the acquisition
for its business development.

(c) A proposed 8(a) requirement with an estimated value
exceeding the applicable competitive threshold amount
shall not be divided into severa requirements for lesser
amounts in order to use 8(a) sole source procedures for
award to asingle firm.

(d) The SBA Associate Administrator for Minority
Small Business and Capital Ownership Development
(AA/MSB& COD) may approve an agency recommendation
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22.101-2

22.000 Scope of part.

This part—

(8) Deals with general policies regarding contractor
labor relations as they pertain to the acquisition process;

(b) Prescribes contracting policy and procedures for
implementing pertinent labor laws; and

(c) Prescribes contract clauses with respect to each per-
tinent labor law.

22,001 Definition.
“Administrator” or “Administrator, Wage and Hour
Division,” as used in this part, meansthe—

Administrator

Wage and Hour Division

Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

or an authorized representative.

Subpart 22.1—Basic Labor Policies
22101 Labor relations.

221011 General.

(&) Agencies shall maintain sound relations with indus-
try and labor to ensure (1) prompt receipt of information
involving labor relations that may adversely affect the
Government acquisition process and (2) that the
Government obtains needed supplies and services without
delay. All matters regarding labor relations shall be handled
in accordance with agency procedures.

(b) Agencies shall remain impartial concerning any dis-
pute between labor and contractor management and not
undertake the conciliation, mediation, or arbitration of a
labor dispute. To the extent practicable, agencies should
ensure that the parties to the dispute use all available meth-
ods for resolving the dispute, including the services of the
National Labor Relations Board, Federal Mediation and
Conciliation Service, the National Mediation Board and
other appropriate Federal, State, local, or private agencies.

(c) Agencies should, when practicable, exchange infor-
mation concerning labor matters with other affected
agencies to ensure a uniform Government approach con-
cerning a particular plant or labor-management dispute.

(d) Agencies should take other actions concerning labor
relations problems to the extent consistent with their acqui-
sition responsibilities. For example, agencies should—

(1) Notify the agency responsible for conciliation,
mediation, arbitration, or other related action of the exis-
tence of any labor dispute affecting or threatening to affect
agency acquisition programs,

(2) Furnish to the parties to a dispute factual infor-
mation pertinent to the dispute's potential or actual adverse
impact on these programs, to the extent consistent with
security regulations; and

(3) Seek avoluntary agreement between management
and labor, notwithstanding the continuance of the dispute, to
permit uninterrupted acquisition of supplies and services.
This shall only be done, however, if the attempt to obtain
voluntary agreement does not involve the agency in the
merits of the dispute and only after consultation with the
agency responsible for conciliation, mediation, arbitration,
or other related action.

() The head of the contracting activity may designate
programs or requirements for which it is necessary that con-
tractors be required to notify the Government of actual or
potential labor disputes that are delaying or threaten to
delay the timely contract performance (see 22.103-5(a)).

22.101-2 Contract pricing and administration.

(a) Contractor labor policies and compensation practices,
whether or not included in labor-management agreements,
are not acceptable bases for alowing costs in cost-reim-
bursement contracts or for recognition of costs in pricing
fixed-price contracts if they result in unreasonable costs to
the Government. For a discussion of allowable costs result-
ing from labor-management agreements, see 31.205-6(c).

(b) Labor disputes may cause work stoppages that delay
the performance of Government contracts. Contracting offi-
cers shall impress upon contractors that each contractor
shall be held accountable for reasonably avoidable delays.
Standard contract clauses dealing with default, excusable
delays, etc., do not relieve contractors or subcontractors
from the responsibility for delays that are within the con-
tractors or their subcontractors' control. A delay caused by
a strike that the contractor or subcontractor could not rea
sonably prevent can be excused; however, it cannot be
excused beyond the point at which a reasonably diligent
contractor or subcontractor could have acted to end the
strike by actions such as—

(1) Filing acharge with the National Labor Relations
Board to permit the Board to seek injunctive relief in court;

(2) Using other available Government procedures; and

(3) Using private boards or organizationsto settle dis-
putes.

(c) Strikes normally result in changing patterns of cost
incurrence and therefore may have an impact on the allowa
bility of costs for cost-reimbursement contracts or for
recognition of costs in pricing fixed-price contracts. Certain
costs may increase because of strikes; e.g., guard services
and attorney’s fees. Other costs incurred during a strike may
not fluctuate (e.g., “fixed costs” such as rent and deprecia-
tion), but because of reduced production, their proportion of
the unit cost of items produced increases. All costs incurred
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during strikes shall be carefully examined to ensure recogni-
tion of only those costs necessary for performing the contract
in accordance with the Government’s essential interest.

(d) If, during a labor dispute, the inspectors' safety is not
endangered, the normal functions of inspection at the plant of
aGovernment contractor shall be continued without regard to
the existence of alabor dispute, strike, or picket line.

22.101-3 Reporting labor disputes.

The office administering the contract shall report, in
accordance with agency procedures, any potential or actual
labor disputes that may interfere with performing any con-
tracts under its cognizance. If a contract contains the clause
at 52.222-1, Notice to the Government of Labor Disputes,
the contractor also must report any actual or potentia dis-
pute that may delay contract performance.

22.101-4 Removal of items from contractors facilities
affected by work stoppages.

(a) Items shall be removed from contractors facilities
affected by work stoppages in accordance with agency pro-
cedures. Agency procedures should allow for the following:

(1) Determine whether removal of items is in the
Government’s interest. Normally the determining factor is
the critical needs of an agency program.

(2) Attempt to arrange with the contractor and the
union representative involved their approval of the ship-
ment of urgently required items.

(3) Obtain appropriate approval sfrom within the agency.

(4) Determine who will remove the items from the
plant(s) involved.

(b) Avoid the use or appearance of force and prevent
incidents that might detrimentally affect |abor-management
relations.

(c) When two or more agencies’ reguirements are or may
become involved in the remova of items, the contract
administration office shall ensure that the necessary coordi-
nation is accomplished.

22.102 Federal and State labor requirements.

22.102-1 Policy.

Agencies shall cooperate, and encourage contractors to
cooperate with Federal and State agencies responsible for
enforcing labor reguirements such as—

(a) Sefety;

(b) Health and sanitation;

(c) Maximum hours and minimum wages,

(d) Equal employment opportunity;

(e) Child and convict labor;

(f) Age discrimination;

(g) Disabled and Vietnam veteran employment; and

(h) Employment of the handicapped.

22-4 (FAC 97-01)

22.102-2 Administration.

(a) Agencies shall cooperate with, and encourage contrac-
tors to use to the fullest extent practicable, the United States
Employment Service (USES) and its &ffiliated local State
Employment Service offices in meeting contractors labor
requirements. These requirements may be to staff new or
expanding plant facilities, including requirements for work-
ersin al occupations and skillsfrom local labor market areas
or through the Federa -State employment clearance system.

(b) Local State employment offices are operated
throughout the United States, Puerto Rico, Guam, and the
Virgin Islands. In addition to providing recruitment assis-
tance to contractors, cooperation with the local State
Employment Service offices will further the national pro-
gram of maintaining continuous assessment of manpower
requirements and resources on a national and local basis.

(c) The U.S. Department of Labor is responsible for the
administration and enforcement of the Occupationa Safety
and Health Act.

22.103 Overtime.

22.103-1 Definitions.

“Normal workweek,” as used in this subpart, means,
generaly, a workweek of 40 hours. Outside the United
States, its possessions, and Puerto Rico, a workweek longer
than 40 hours shall be considered normal if—

(a) The workweek does not exceed the norm for the area,
as determined by local custom, tradition, or law; and

(b) The hours worked in excess of 40 in the workweek
are not compensated at a premium rate of pay.

“Overtime” means time worked by a contractor’s
employee in excess of the employee’s normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium.

“Shift premium” means the difference between the con-
tractor’s regular rate of pay to an employee and the higher
rate paid for extra-pay-shift work.

22.103-2 Policy.

Contractors shall perform al contracts, so far as practica-
ble, without using overtime, particularly as a regular
employment practice, except when lower overall coststo the
Government will result or when it is necessary to meet urgent
program needs. Any approved overtime, extra-pay shifts, and
multishifts should be scheduled to achieve these objectives.

22.103-3 Procedures.

(a) Solicitations normally shall not specify delivery or
performance schedules that may require overtime at
Government expense.
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221020 Seniority lists.

If a contract is performed at a Federal facility where
employees may be hired/retained by a succeeding contrac-
tor, the incumbent prime contractor is required to furnish a
certified list of al service employees on the contractor’s or
subcontractor’s payroll during the last month of the con-
tract, together with anniversary dates of employment, to the
contracting officer no later than 10 days before contract
completion. (See paragraph (n) of the clause at 52.222-41,
Service Contract Act of 1965, as amended.) At the com-
mencement of the succeeding contract, the contracting
officer shall provide a copy of the list to the successor con-
tractor for determining employee ligibility for vacation or
other fringe benefits which are based upon length of service,
including service with predecessor contractors if such ben-
efit is required by an applicable wage determination.

221021 Request for hearing.

(a) A contracting agency or other interested party may
request a hearing on an issue presented in 22.1013(a). To
obtain a hearing for the contracting agency, the contracting
officer shall submit a written request through appropriate
channels (ordinarily the agency labor advisor) to—

Administrator, Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor

Washington, DC 20210

(b) A request for a substantial variance hearing shall
include sufficient data to show that the rates at issue vary
substantially from those prevailing for similar services in
the locality. The request shall also include—

(1) The number of the wage determinations at issue;

(2) The name of the contracting agency whose con-
tract isinvolved,

(3) A brief description of the servicesto be performed
under the contract;

(4) The status of the procurement and any estimated
procurement dates, such as bid opening, contract award, and
commencement date of the contract or its follow-up option
period;

(5) A statement of the applicant's case, setting forthin
detail the reasons why the applicant believes that a substan-
tial variance exists with respect to some or al of the wages
and/or fringe benefits;

(6) Names and addresses (to the extent known) of
interested parties; and

(7) Any other data required by the Administrator.

(c) A request for an arm's length hearing shall include—

(1) A statement of the applicant's case, setting forthin
detail the reasons why the applicant believes that the wages
and fringe benefits contained in the collective bargaining

agreement were not reached as aresult of arm'slength nego-
tiations;

(2) A statement regarding the status of the procure-
ment and any estimated procurement dates, such as bid
opening, contract award, and commencement date of the
contract or its follow-up option period; and

(3) Names and addresses (to the extent known) of
interested parties.

(d) Unless the Administrator determines that extraordi-
nary circumstances exist, the Administrator will not
consider requests for a hearing unless received as follows:

(1) For seded bid contracts, more than 10 days before
the award of the contract; or

(2) For negotiated contracts and for contracts with
provisions exceeding the initial term by option, before the
commencement date of the contract or the follow-up option
period.

22,1022 Withholding of contract payments.

Any violations of the clause at 52.222-41, Service
Contract Act of 1965, as amended, renders the responsible
contractor liable for the amount of any deductions, rebates,
refunds, or underpayments (which includes nonpayment) of
compensation due employees performing the contract. The
contracting officer may withhold—or, upon written request
of the Department of Labor from alevel no lower than that
of Assistant Regional Administrator, Wage and Hour
Division, Employment Standards Administration,
Department of Labor, shall withhold—the amount needed
to pay such underpaid employees from accrued payments
due the contractor on the contract, or on any other prime
contract (whether subject to the Service Contract Act or not)
with the contractor. The agency shall place the amount
withheld in a deposit fund. Such withheld funds shall be
transferred to the Department of Labor for disbursement to
the underpaid employees on order of the Secretary (or
authorized representatives), and Administrative Law Judge,
or the Board of Service Contract Appeals. In addition, the
Department of Labor has given blanket approval to forward
withheld funds pending completion of an investigation or
other administrative proceeding when disposition of with-
held funds remains the final action necessary to close out a
contract.

221023 Termination for default.

As provided by the Act, any contractor failure to comply
with the requirements of the contract clauses related to the
Act may be grounds for termination for default (see para-
graph (k) of the clause at 52.222-41, Service Contract Act of
1965, as amended).
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22.1024  Cooperation with the Department of Labor.
The contracting officer shall cooperate with Department
of Labor representatives in the examination of records,
interviews with service employees, and all other aspects of
investigations undertaken by the Department. When asked,
agencies shall furnish the Wage and Hour Administrator or
a designee, any available information on contractors, sub-
contractors, their contracts, and the nature of the contract
services. The contracting officer shall promptly refer, in
writing to the appropriate regional office of the Department,
apparent violations and complaints received. Employee
complaints shall not be disclosed to the employer.

22.1025 Ineligibility of violators.

A list of persons or firms found to be in violation of the
Act is contained in the List of Parties Excluded from
Federal Procurement and Nonprocurement Programs (see
9.404). No Government contract may be awarded to any
violator so listed because of aviolation of the Act, or to any
firm, corporation, partnership, or association in which the
violator has a substantial interest, without the approval of
the Secretary of Labor. This prohibition against award to an
ineligible contractor appliesto both prime and subcontracts.

22.1026 Disputes concerning labor standards.
Disputes concerning labor standards requirements of the
contract are handled under paragraph (t) of the contract
clause at 52.222-41, Service Contract Act of 1965, as
amended, and not under the clause at 52.233-1, Disputes.

Subpart 22.11—Professional Employee
Compensation

221101 Applicability.

The Service Contract Act of 1965 was enacted to ensure
that Government contractors compensate their blue-collar
service workers and some white-collar service workers
fairly, but it does not cover bona fide executive, administra-
tive, or professional employees. The Office of Federa
Procurement Policy issued Policy Letter No. 78-2, dated
March 29, 1978, Preventing “Wage Busting” for
Professionals. This subpart implements that policy letter.
Its application is limited to professional employees. This
Subpart 22.11 provides policies and procedures for use in
negotiated service contracts exceeding $500,000 that
involve meaningful numbers of professional employees.

22,1102 Definition.

“Professional employee” means any person meeting the
definition of “employee employed in a bona fide . . . pro-
fessional capacity” given in 29 CFR 541. The term
embraces members of those professions having a recog-
nized status based upon acquiring professional knowledge
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through prolonged study. Examples of these professions
include accountancy, actuarial computation, architecture,
dentistry, engineering, law, medicine, nursing, pharmacy,
the sciences (such as biology, chemistry, and physics, and
teaching). To be aprofessional employee, a person must not
only be a professional but must be involved essentialy in
discharging professional duties.

22.1103 Palicy, procedures, and solicitation provision.

All professional employees shall be compensated fairly
and properly. Accordingly, the contracting officer shall
insert the provision at 52.222-46, Evaluation of
Compensation for Professional Employees, in solicitations
for negotiated service contracts when the contract amount is
expected to exceed $500,000 and the service to be provided
will require meaningful numbers of professional employ-
ees. This provision requires that offerors submit for
evaluation atotal compensation plan setting forth proposed
salaries and fringe benefits for professional employees
working on the contract. Supporting information will
include data, such as recognized national and regional com-
pensation surveys and studies of professional, public and
private organizations, used in establishing the total compen-
sation structure. Plans indicating unrealistically low
professional employees compensation may be assessed
adversely as one of the factors considered in making an
award.

Subpart 22.12—Nondisplacement of Qualified
WorkersUnder Certain Contracts

22.1200 Scope of subpart.

This subpart prescribes policies and procedures for
implementing Executive Order 12933 of October 20, 1994,
Nondisplacement of Qualified Workers Under Certain
Contracts, and Department of Labor regulations at 29 CFR
Part 9.

221201 Statement of policy.

It is the policy of the Federal Government that contracts
for building services at public buildings shall require the
contractor under a successor contract for performance of
similar services at the same public building, to offer those
employees (other than managerial or supervisory employ-
ees) under the predecessor contract, whose employment will
be terminated as aresult of the award of the successor con-
tract, a right of first refusal to employment under the
contract in positions for which they are qualified. Executive
Order 12933 states that there shall be no employment open-
ings under the contract until such right of first refusal has
been provided.




FAC 97—01 AUGUST 22, 1997

PART 22—APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS

22.1203-1

22,1202 Definitions.

“Building service contract,” as used in this subpart,
means a contract for recurring services related to the main-
tenance of a public building. Recurring services are
services that are required to be performed regularly or peri-
odically throughout the course of a contract, and throughout
the course of the succeeding or follow-on contract(s), at one
or more of the same public buildings. Executive Order
12933 lists examples of building service contracts asinclud-
ing, but not limited to, contracts for the recurring provision
of custodial or janitorial services, window washing; laun-
dry; food services, guard or other protective services;
landscaping and groundskeeping services; and inspection,
maintenance, and repair of fixed equipment such as eleva
tors, air conditioning, and heating systems. Building
service contracts do not include—

(1) Contracts that provide maintenance services only
on a non-recurring or irregular basis. For example, a con-
tract to provide servicing of fixed equipment once ayear, or
to mulch a garden on a one time or annual basis, is a non-
recurring maintenance contract that is not covered by this
subpart;

(2) Contracts for day-care servicesin a Federd office
building; or

(3) Concessions for sales of goods or services other
than food services or laundry services.

“Public building,” as used in this subpart, means any
building owned by the United States that is generaly suit-
able for office or storage space or both for the use of one or
more Federal agencies or mixed ownership corporations, its
grounds, approaches, and appurtenances.

(1) Public buildings do not include any building on
the public domain. The public domain includes only (i)
those public lands owned by the United States and adminis-
tered by the Department of the Interior, Bureau of Land
Management, and (ii) the National Forest System adminis-
tered by the Department of Agriculture, U.S. Forest Service.
The public domain does not include Federal buildings, such
as office buildings in cities or towns, that are occupied by
the Bureau of Land Management or U.S. Forest Service
where such buildings are not on lands administered by those
agencies.

(2) Buildings on the following are not public build-
ings:

(i) Properties of the United States in foreign coun-
tries;

(i) Native American and Native Eskimo properties
held in trust by the United States;

(iii) Lands used in connection with Federal pro-
grams for agricultural, recreational, and conservation
purposes, including research in connection therewith;

(iv) Lands used in connection with river, harbor,
flood control, reclamation, or power projects; or for chemi-

cal manufacturing or development projects; or for nuclear
production, research, or development projects;

(v) Land used in connection with housing and res-
idential projects;

(vi) Properties of the United States Postal Service;

(vii) Military installations (including any fort, camp,
post, naval training station, airfield, proving ground, military
supply depot, military school, or any similar facility of the
Department of Defense, but not including the Pentagon);

(viii) Installations of the National Aeronautics and
Space Administration, except regular office buildings; and

(ix) Department of Veterans Affairs installations
used for hospital or domiciliary purposes.

(3) Buildings leased to the Government are not public
buildings unless the building is leased pursuant to a lease-
purchase contract.

“Service employee,” as used in this subpart, means any
person engaged in the performance of recurring building
services other than a person in abona fide executive, admin-
istrative, or professional capacity, as those terms are defined
in 29 CFR Part 541, and shall include all such persons
regardless of any contractual relationship that may be
alleged to exist between a contractor and such person.

22.1203 Applicability.

22.1203-1 General.

(a) This subpart applies to building service contracts
where the contract is entered into by the Government in an
amount equal to or greater than the simplified acquisition
threshold and the contract succeeds a contract for similar
work at one or more of the same public buildings.

(b)(2) Except as provided in paragraph (b)(2) of this sub-
section, a contract that includes a requirement for recurring
building services is subject to this subpart even if the con-
tract also contains other non-covered services or
non-service requirements, such as construction or supplies,
and even if the contract is not subject to the McNamara-
O'Hara Service Contract Act, 41 U.S.C. 351, et seq.
However, the requirements of this subpart apply only to the
building services portion of the contract, and only to those
public buildings for which services were provided under a
predecessor contract.

(2) This subpart does not apply to building services
that are only incidental to a contract for another purpose,
such asincidental maintenance under a contract to operate a
day-care center. Building service requirements will not be
considered incidental, and, therefore, will be subject to this
subpart where (i) the contract contains specific require-
ments for a substantial amount of building services or it is
ascertainable that a substantial amount of building services
will be necessary to the performance of the contract (the
word “substantial” relates to the type and quantity of build-
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ing services to be performed and not merely to the total
value of such work, whether in absolute dollars or cost per-
centages as compared to the total value of the contract); and
(it) the building services work is physically or functionally
separate, and as a practical matter is capable of being per-
formed on a segregated basis, from the other work called for
by the contract. Building services performed on a building
being leased to the Government pursuant to a lease-pur-
chase contract are not covered unless the services are being
performed under a contract directly with the Government.

22.1203-2 Exclusions.

(a) This subpart does not apply to—

(1) Contracts under the simplified acquisition thresh-
old;

(2) Contracts for commaodities or services produced or
provided by the blind or severely handicapped, awarded
pursuant to the Javits-Wagner-O'Day Act, 41 U.S.C. 46-
48a, and any future enacted law creating an employment
preference for some group of workers under building ser-
vice contracts;

(3) Guard, elevator operator, messenger, or custodial
services provided to the Government under contracts with
sheltered workshops employing the severely handicapped
as outlined in the Edgar Amendment, section 505 of the
Treasury, Postal Services and General Government
Appropriations Act, 1995, Public Law 103-329; or

(4) Agreements for vending facilities operated by the
blind, entered into under the preference provisions of the
Randol ph-Sheppard Act, 20 U.S.C. 107.

(b) A successor contractor is not required to offer aright
of first refusal for employment when a majority of its
employees, who will perform the particular service under
the contract, will work both at the public building and at
other locations under contracts not subject to Executive
Order 12933. Examplesinclude, but are not limited to, pest
control or trash removal services where the employees peri-
odically visit various Government and non-Government
sites, and make service calls to repair equipment at various
Government and non-Government buildings. This exclu-
sion does not apply (i) where the service employees work
on non-covered contracts is not performed as a part of the
same job as their work on the Federal contract in question,
or where they separately apply for work on the non-Federal
contracts; or (ii) where the employees are deployed in a
manner that is designed to avoid the purposes of Executive
Order 12933. In making this determination, all the factsand
circumstances are examined, including particularly the
manner in which the predecessor contractor deployed its
work force to perform the services, the manner in which the
work force is typically deployed to perform such services,
and the manner in which the contract is structured.
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221204 Seniority lists.

(8) Not less than 60 days before completion of its con-
tract, the predecessor contractor must furnish the
contracting officer with a certified list of the names of al
service employees engaged in the performance of building
services, working for the contractor at the Federal facility at
thetimethelist is submitted, together with their anniversary
dates of employment. The contracting officer in turn shall
provide the list to the successor contractor and, if requested,
to employees of the predecessor contractor or their repre-
sentatives.

(b) The list provided pursuant to paragraph (a) of this
section satisfies the requirements of paragraph (n) of the
clause at 52.222-41, Service Contract Act of 1965, as
Amended.

22.1205 Noticeto employees.

(8) Where the successor contract is a contract subject to
this subpart, the contracting officer will provide written
notice to service employees of the predecessor contractor,
who are engaged in building services, of their possible right
to an offer of employment. Such notice either may be
posted in a conspicuous place at the work site or may be
delivered to the employeesindividually.

(b) Contracting officers may use either the following
suggested notice format or another format with the same
information.

NoTice To BUILDING SERVICE CONTRACT EMPLOYEES

The contract for [type of service] services currently performed
by [predecessor contractor] has been awarded to a new con-
tractor. [Successor contractor] will begin performance on
[date successor contract beging).

As a condition of the new contract [successor contractor] is
required to offer employment to the employees of [predecessor
contractor] working at [the contract work site or work sites)
except in the following situations:

« Manageria or supervisory employees on the current contract
are not entitled to an offer of employment.

» [Successor contractor] may reduce the size of the current
work force. Therefore, only a portion of the existing work
force may receive employment offers. However, [successor
contractor] must offer employment to the employees of [pre-
decessor contractor] if any vacancies occur in the first 3
months of the new contract.

« [Successor contractor] may employ a current employee on
the new contract before offering employment to [ predecessor
contractor’s] employees only if the current employee has
worked for [successor contractor] for at least 3 months imme-
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diately preceding the commencement of the new contract and
would face layoff or discharge if not employed under the new
contract.

» Where [successor contractor] has reason to believe, based on
credible information from a knowledgeable source, that an
employee’s performance has been unsuitable on the current
contract, the employee is not entitled to employment with the
new contractor.

If you are offered employment on the new contract, you will
have at least 10 days to accept the offer.

If you are an employee of [predecessor contractor] and believe
that you are entitled to an offer of employment with [successor
contractor], but have not received an offer, you may file acom-
plaint with [contracting officer or representative], the
contracting officer handling this contract at: [address and tele-
phone number of contracting officer]. If the contracting officer
is unable to resolve your complaint, the contracting officer will
forward a report to the U.S. Department of Labor, Wage and
Hour Division. You also may file your complaint directly with
[address of the nearest District Office of the Wage and Hour
Division].

If you have any questions about your right to employment on
the new contract, contact: [Name, address, and tel ephone num-
ber of the contracting officer.]

221206 Complaint procedures.

(8 Any employee of the predecessor contractor, who
believes that he or she was not offered employment by the
successor contractor as required by this subpart, may file a
complaint with the contracting officer.

(b) Upon receipt of the complaint, the contracting officer
shall provide information to the employee(s) and the suc-
cessor contractor about their rights and responsibilities
under this subpart. If the matter is not resolved through
such actions, the contracting officer shall, within 30 days
from receipt of the complaint, obtain statements of the posi-
tions of the parties and forward the complaint and
statements, together with a summary of the issues and any
relevant facts known to the contracting officer, to the near-
est District Office of the Wage and Hour Division,
Employment Standards Administration, U.S. Department of
Labor, with copies to the contractor and the complaining
employee.

(c) If the contracting officer has not forwarded the com-
plaint to the Wage and Hour Division within 30 days of
receipt of the complaint, as required by paragraph (b) of this
section, the complainant may refile the complaint dirctly
with the nearest District Office of the Wage and Hour
Division.

22.1207 Withholding of contract payments.

() The Secretary of Labor has the authority to issue
orders prescribing appropriate remedies, including, but not
limited to, requiring employment of the predecessor con-
tractor’s employees and payment of wages lost.

(b) After an investigation and a determination by the
Administrator, Wage and Hour Division, Department of
Labor, that lost wages or other monetary relief is due, the
Administrator may direct that so much of the accrued pay-
ments due on either the contract or any other contract
between the contractor and the Government shall be with-
held in adeposit fund asis necessary to pay the moneys due.
Upon the final order of the Secretary of Labor that such
moneys are due, the Administrator may direct that such
withheld funds be transferred to the Department of Labor
for disbursement.

(c) If the contracting officer or the Secretary of Labor
finds that the predecessor contractor has failed to provide a
list of the names of employees working under the contract
in accordance with the requirements of the predecessor’'s
contract, the contracting officer may take such action as
may be necessary to cause the suspension of the payment of
funds until such time asthe list is provided to the contract-
ing officer.

22.1208 Contract clause.

The contracting officer shall insert the clause at 52.222-50,
Nondisplacement of Qualified Workers, in solicitations and
contracts for building services that succeed contracts for per-
formance of similar work at the same public building and that
are not excluded by 22.1203.

Subpart 22.13—Special Disabled and Vietham
Era Veterans

22.1300 Scope of subpart.

This subpart prescribes policies and procedures for
implementing the Vietnam Era Veterans Readjustment
Assistance Act of 1972, as amended (38 U.S.C. 2012) (the
Act); Executive Order 11701, January 24, 1973 (38 FR
2675, January 29, 1973); and the regulations of the
Secretary of Labor (41 CFR Part 60-250 and Part 61-250).
In this subpart, the terms “contract” and “contractor”
include “subcontract” and “ subcontractor.”

22.1301 Policy.

Government contractors, when entering into contracts
subject to the Act, are required to list al suitable employ-
ment openings with the appropriate local employment
service office and take affirmative action to employ, and
advance in employment, qualified special disabled veterans
and veterans of the Vietnam Era without discrimination
based on their disability or veteran's status.
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22.1302 Applicability.

(@) TheAct appliesto all contracts for suppliesand ser-
vices (including construction) of $10,000 or more except as
waived by the Secretary of Labor.

(b) The requirements of the clause at 52.222-35,
Affirmative Action for Special Disabled and Vietnam Era
Veterans, in any contract with a State or local government
(or any agency, instrumentality, or subdivision) shall not
apply to any agency, instrumentality, or subdivision of that
government that does not participate in work on or under the
contract.

221303 Waivers.

(@ The agency head, with the concurrence of the
Director, Office of Federal Contract Compliance Programs
(OFCCP), Department of Labor (Director), may waive any
or al of the terms of the clause at 52.222-35, Affirmative
Action for Special Disabled and Vietham Era Veterans,
for—

(1) Any contract if a waiver is deemed to be in the
national interest; or
(2) Groups or categories of contractsif awaiver isin
the national interest and it is—
(i) Impracticable to act on each request individu-
aly; and
(i) Determined that the waiver will substantially
contribute to convenience in administering the Act.

(b)(1) The head of a civilian agency, with the concur-
rence of the Director of OFCCP, or (2) the Secretary of
Defense may waive any requirement in this subpart when it
is determined that the contract is essentia to the national
security, and that its award without complying with such
requirements is necessary to the national security. Upon
making such a determination, the head of a civilian agency
shall notify the Director in writing within 30 days.

(c) The contracting officer shall submit requests for
waivers in accordance with agency procedures.

(d) A waiver granted for a particular class of contracts
may be withdrawn for any contract within that class when-
ever considered necessary by the Director to achieve the
purposes of the Act. The withdrawal shall not apply to con-
tracts awarded before the withdrawal. The withdrawal shall
not apply to solicitations under any means of sealed bidding
unlessit is made more than 10 calendar days before the date
set for bid opening.

221304 Department of Labor notices and reports.

(&) The contracting officer shall furnish to the contractor
appropriate notices for posting when they are prescribed by
the Director.

(b) The Act requires contractors to submit a report at
least annually to the Secretary of Labor regarding employ-
ment of Vietnam eraand special disabled veteransunlessall
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of the terms of the clause at 52.222-35, Affirmative Action
for Special Disabled and Vietnam Era Veterans, have been
waived (see 22.1303). The contractor shall use Standard
Form VETS-100, Federal Contractor Veterans Employment
Report, to submit the required reports.

22.1305 Collective bargaining agreements.

If performance under the clause at 52.222-35,
Affirmative Action for Special Disabled and Vietnam Era
Veterans, may necessitate arevision of a collective bargain-
ing agreement, the contracting officer shall advise the
affected labor unions that the Department of Labor (DOL)
will give them appropriate opportunity to present their
views. However, neither the contracting officer nor any rep-
resentative of the contracting officer shall discuss with the
contractor or any labor representative any aspect of the col-
lective bargaining agreement.

221306 Complaint procedures.

Following agency procedures, the contracting office
shall forward any complaints received about the administra-
tion of the Act to the Veteran's Employment Service of the
DOL, through the local Veteran's Employment
Representative or designee, at the local State employment
office. The Director of the Office of Federal Contract
Compliance Programs of the DOL is primarily responsible
for making investigations of complaints.

22.1307 Actions because of noncompliance.

The contracting officer shall take necessary action as
soon as possible upon notification by the appropriate
agency official to implement any sanctions imposed on a
contractor by the Department of Labor for violations of the
clause at 52.222-35, Affirmative Action for Special
Disabled and Vietnam Era Veterans. These sanctions (see
41 CFR 60-250.28) may include—

() Withholding from payments otherwise due;

(b) Termination or suspension of the contract; or

(c) Debarment of the contractor.

22.1308 Contract clauses.

(&)(1) The contracting officer shall insert the clause at
52.222-35, Affirmative Action for Specia Disabled and
Vietnam Era Veterans, in solicitations and contracts when
the contract is for $10,000 or more or is expected to amount
to $10,000 or more, except when—

(i) Work is performed outside the United States by
employees recruited outside the United States (for the pur-
poses of this subpart, “United States’ includes the States,
the District of Columbia, the Virgin Islands, the
Commonwedlth of Puerto Rico, Guam, American Samoa,
and the Trust Territory of the Pacific Islands); or
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(i) The agency head has waived, in accordance

with 22.1303(a) or 22.1303(b) all of the terms of the clause.

(2) If the agency head waives one or more (but not

all) of the terms of the clause in accordance with 22.1303(a)
or 22.1303(b), use the basic clause with its Alternate I.

(b) The contracting officer shall insert the clause at
52.222-37, Employment Reports on Special Disabled
Veterans and Veterans of the Vietham Era, in solicitations
and contracts containing the clause at 52.222-35,
Affirmative Action for Special Disabled and Vietnam Era
Veterans.

Subpart 22.14—Employment of the
Handicapped

22.1400 Scope of subpart.

This subpart prescribes policies and procedures for
implementing Section 503 of the Rehabilitation Act of
1973, as amended (29 U.S.C. 793) (the Act); Executive
Order 11758, January 15, 1974; and the regulations of the
Secretary of Labor (41 CFR Part 60-741). In this subpart,
the terms “ contract” and “contractor” include “ subcontract”
and “subcontractor.”

22,1401 Policy.

Government contractors, when entering into contracts
subject to the Act, are required to take affirmative action to
employ, and advance in employment, qualified handicapped
individuals without discrimination based on their physical
or mental handicap.

22.1402 Applicability.

(&) Section 503 of the Act applies to all Government
contracts in excess of $2,500 for supplies and services
(including construction) except as waived by the Secretary
of Labor. The clause at 52.222-36, Affirmative Action for
Handicapped Workers, implements the Act.

(b) The requirements of the clause at 52.222-36,
Affirmative Action for Handicapped Workers, in any con-
tract with a State or local government (or any agency,
instrumentality, or subdivision) shal not apply to any
agency, instrumentality, or subdivision of that government
that does not participate in work on or under the contract.

221403 Waivers.

(@ The agency head, with the concurrence of the
Director, Office of Federal Contract Compliance Programs
(OFCCP), may waive any or all of the terms of the clause at
52.222-36, Affirmative Action for Handicapped Workers,
for—

(1) Any contract if a waiver is deemed to be in the
national interest; or

(2) Groups or categories of contractsif awaiver isin
the national interest and it is—
(i) Impracticable to act on each request individu-
aly; and
(ii) Determined that the waiver will substantially
contribute to convenience in administering the Act.

(b)(1) The head of a civilian agency, with the concur-
rence of the Director of OFCCP, or (2) the Secretary of
Defense, may waive any requirement in this subpart when it
is determined that the contract is essential to the national
security, and that its award without complying with such
requirements is necessary to the national security. Upon
making such a determination, the head of a civilian agency
shall notify the Director in writing within 30 days.

(c) The contracting officer shall submit requests for
waivers in accordance with agency procedures.

(d) A waiver granted for a particular class of contracts
may be withdrawn for any contract within that class when-
ever considered necessary by the Director to achieve the
purposes of the Act. Thewithdrawal shall not apply to con-
tracts awarded before the withdrawal. The withdrawal shall
not apply to solicitations under any means of sealed bidding
unlessit is made more than 10 calendar days before the date
set for bid opening.

22.1404 Department of Labor notices.

The contracting officer shall furnish to the contractor
appropriate notices that state the contractor's obligations
and the handicapped individual's rights under the
Employment of the Handicapped program. The contracting
officer may obtain these notices from the Department of
Labor Regional Office, Office of Federal Contract
Compliance Programs.

221405 Collective bargaining agreements.

If performance under the clause at 52.222-36,
Affirmative Action for Handicapped Workers, may necessi-
tate a revision of a collective bargaining agreement, the
contracting officer shall advise the affected labor unions
that the Department of Labor will give them appropriate
opportunity to present their views. However, neither the
contracting officer nor any representative of the contracting
officer shall discuss with the contractor or any labor repre-
sentative any aspect of the collective bargaining agreement.

221406 Complaint procedures.

Following agency procedures, the contracting office
shall forward any complaints received about the administra-
tion of the Act to the—

OFCCP
200 Constitution Avenue, NW
Washington, DC 20210
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or to any OFCCP regional or area office. The OFCCP shall
institute investigation of each complaint and shall be
responsible for developing a complete case record.

22.1407 Actions because of honcompliance.

The contracting officer shall take necessary action as
soon as possible upon notification by the appropriate
agency officia to implement any sanctions imposed on a
contractor by the Department of Labor for violations of the
clause at 52.222-36, Affirmative Action for Handicapped
Workers. These sanctions (see 41 CFR 60-741.28) may
include—

(a) Withholding from payments otherwise due;

(b) Termination or suspension of the contract; or

(c) Debarment of the contractor.
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22.1408 Contract clause.

(8 The contracting officer shall insert the clause at
52.222-36, Affirmative Action for Handicapped Workers, in
solicitations and contracts that exceed $2,500 or are
expected to exceed $2,500, except when—

(1) Work is performed outside the United States by
employees recruited outside the United States (for the pur-
pose of this subpart, “ United States,” includesthe States, the
District of Columbia, the Virgin Islands, Puerto Rico,
Guam, American Samoa, and the Trust Territory of the
Pacific Islands); or

(2) The agency head has waived, in accordance with
22.1403(a) or 22.1403(b) al the terms of the clause.

(b) If the agency head waives one or more (but not all) of
the terms of the clause in accordance with 22.1403(a) or
22.1403(b), use the basic clause with its Alternate |.
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23.000 Scope of part.

This part prescribes acquisition policies and procedures
supporting the Government’s program for ensuring a drug-
free workplace and for protecting and improving the quality
of the environment through pollution control, energy con-
servation, identification of hazardous material, and use of
recovered materials.

Subpart 23.1—Pollution Control and Clean
Air and Water

23.101 Applicability.

This subpart does not apply to contracts at or below the
simplified acquisition threshold or to the use of facilities
outside the United States. (“United States,” as used in this
subpart, includes the States, the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Islands, Guam,
American Samoa, and the Trust Territory of the Pacific
Islands.)

23.102 Authorities.

(a) Clean Air Act (42 U.S.C. 7401 et seq.).

(b) Clean Water Act (33 U.S.C. 1251 et seq.).

(c) Executive Order 11738, September 10, 1973 (38 FR
25161, September 12, 1973).

(d) Environmental Protection Agency (EPA) regulations
(40 CFR Part 32).
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23.103 Policy.

(a) It is the Government’s policy to improve environ-
mental quality. Accordingly, executive agencies shall
conduct their acquisition activities in a manner that will
result in effective enforcement of the Clean Air Act (the
“Air Act”) and the Clean Water Act (the “Water Act”).

(b) Except as provided in 23.104, executive agencies
shall not enter into, renew, or extend contracts with firms
proposing to use facilities listed by EPA (40 CFR Part 15)
as violating facilities under the Air Act or the Water Act.

23.104 Exemptions.

(a) Except as provided in paragraphs (b) and (c) of this
section, contracts and subcontracts are not subject to the
restriction in 23.103(b) if they are—

(1) $100,000 or under;

(2) For indefinite quantities and the contracting offi-
cer believes that the amount ordered in any year under the
contract will not exceed $100,000; or

(3) For commercial items.

(b) If the facility to be used is on the EPA List of
Violating Facilities for a conviction under the Air Act or the
Water Act, the exemption in paragraph (a) above does not
apply.

(c) The agency head may exempt any contract, subcon-
tract, or class of contracts or subcontracts from the
requirement in 23.103(b) for 1 year when it is in the para-
mount interest of the United States to do so.

(1) Before granting a class exemption, the agency
head shall consult with the EPA Administrator or the
Administrator’s designee.

(2) The agency head shall notify the EPA
Administrator, or a designee, as soon as practical after
granting an individual exemption. The notification shall
describe the purpose of the contract and explain why the
paramount interest of the United States required the exemp-
tion.

23.105 Solicitation provision and contract clause.

(&) The contracting officer shall insert the solicitation
provision at 52.223-1, Clean Air and Water Certification, in
solicitations containing the clause at 52.223-2, Clean Air
and Water (see paragraph (b) following).

(b) The contracting officer shall insert the clause at
52.223-2, Clean Air and Water, in solicitations and contracts
to which this subpart applies (see 23.101), if—

(1) The contract is expected to exceed $100,000;

(2) The contracting officer believes that orders under
an indefinite quantity contract in any year will exceed
$100,000; or

(3) A facility to be used has been the subject of a con-
viction under the applicable portion of the Air Act (42 U.S.C.
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7413(c)(1)) or Water Act (33 U.S.C. 1319(c)) and islisted by
EPA as aviolating facility; and

(4) The acquisition is not otherwise exempt under
23.104.

23.106 Delaying award.

(a) If an otherwise successful offeror informs the con-
tracting officer that EPA is considering listing a facility
proposed for contract performance (see the provision at
52.223-1, Clean Air and Water Certification), the contract-
ing officer shall promptly notify the EPA Administrator or a
designee, in writing, that the offeror is being considered for
award.

(b) After consulting with the agency involved, the EPA
Administrator or a designee may request the contracting
officer to delay award for up to 15 working days, beginning
on the date the EPA Administrator or a designee is notified
that the award is under consideration.

(c) The contracting officer then shall delay award, only
for the period of time requested by the EPA (up to 15 work-
ing days), except when the delay is likely to prejudice the
agency’s programs or seriously disadvantage the
Government. The contracting officer shall promptly notify
the EPA Administrator or a designee only if a decision is
made to award before the period requested expires.

23.107 Compliance responsibilities.

Primary responsibility for ensuring compliance with
Federal, State, or local pollution control laws and related
requirements rests with EPA and other agencies designated
under the laws. If a contracting officer becomes aware of
noncompliance with clean air or water standardsin facilities
used in performing nonexempt contracts, that contracting
officer shall notify the agency head, or adesignee, who shall
promptly notify the EPA Administrator or a designee in
writing.

Subpart 23.2—Energy Conservation

23.201 Authorities.

(@ Energy Policy and Conservation Act (42 U.S.C.
6361(a)(1)) and Resource Conservation and Recovery Act
of 1976, as amended (42 U.S.C. 6901, et seq.).

(b) National Energy Conservation Policy Act (42 U.S.C.
8253 and 8262g).

(c) Executive Order 11912, April 13, 1976.

(d) Executive Order 12759, Sections 3, 9, and 10, April
17, 1991.

(e) Executive Order 12902, March 8, 1994.
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23.202 Definitions.

“Consumer product” means any article (other than an
automobile, as defined in section 501(1) of the Motor
Vehicle Information and Cost Savings Act) that—

(a) Consumes energy; and

(b) Is distributed in commerce for persona use or con-
sumption by individuals.

“Covered product” means a consumer product of one of
the following types:

(a) Centra air conditioners.

(b) Clothes dryers.

(c) Clothes washers.

(d) Dishwashers.

(e) Freezers.

(f) Furnaces.

(g) Home heating equipment, not including furnaces.

(h) Humidifiers and dehumidifiers.

(i) Kitchen ranges and ovens.

(j) Refrigerators and refrigerator-freezers.

(k) Room air conditioners.

() Television sets.

(m) Water heaters.

(n) Any other type of product that the Secretary of
Energy classifies as a covered product under 42 U.S.C.
6292(b).

“Energy efficiency standard” means a performance stan-
dard that—

(a) Prescribes a minimum level of energy efficiency for
acovered product, determined by test procedures prescribed
under 42 U.S.C. 6293; and

(b) Includes any other requirements that the Secretary of
Energy may prescribe under 42 U.S.C. 6295(c).

“Energy use and efficiency label” meansalabel provided
by a manufacturer of a covered product under 42 U.S.C.
6296.

“Manufacture” means to manufacture, produce, assem-
ble, or import.

“Manufacturer,” as used in this part, means any business
that, or person who, manufactures a consumer product.

23.203 Policy.

Agencies shall consider energy-efficiency in the pro-
curement of products and services. Energy conservation
and efficiency data shall be considered along with estimated
cost and other relevant factors in the preparation of plans,
drawings, specifications, and other product descriptions.

Subpart 23.3—Hazardous M aterial
Identification and Material Safety Data

23.300 Scope of subpart.
This subpart prescribes policies and procedures for
acquiring deliverable items, other than ammunition and

explosives, that require the furnishing of datainvolving haz-
ardous materials. Agencies may prescribe special
procedures for ammunition and explosives.

23.301 Déefinition.

“Hazardous material” is defined in the latest version of
Federal Standard No. 313 (Federal Standards are sold to the
public and Federal agencies through—

Genera Services Administration
Specifications Unit (3FBP-W)
7th& D Sts. SW

Washington, DC 20407

23.302 Padlicy.

(8) The Occupational Safety and Health Administration
(OSHA) is responsible for issuing and administering regu-
lations that require Government activities to apprise their
employees of —

(1) All hazards to which they may be exposed;

(2) Relative symptoms and appropriate emergency
treatment; and

(3) Proper conditions and precautions for safe use and
exposure.

(b) To accomplish this objective, it is necessary to obtain
certain information relative to the hazards which may be
introduced into the workplace by the supplies being
acquired. Accordingly, offerorsand contractors are required
to submit hazardous materials data whenever the supplies
being acquired are identified as hazardous materials. The
latest version of Federal Standard No. 313 (Material Safety
Data Sheet, Preparation and Submission of) includes crite-
ria for identification of hazardous materials.

(c) Hazardous material data (Material Safety Data Sheets
(MSDYS)) are required—

(1) As specified in the latest version of Federal
Standard No. 313 (including revisions adopted during the
term of the contract);

(2) For any other material designated by a
Government technical representative as potentially haz-
ardous and requiring safety controls.

(d) MSDS's must be submitted—

(1) By the apparent successful offeror prior to con-
tract award if hazardous materials are expected to be used
during contract performance.

(2) For agencies other than the Department of
Defense, again by the contractor with the supplies at the
time of delivery.

(e) The contracting officer shall provide a copy of all
MSDS's received to the safety officer or other designated
individual.
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23.303 Contract clause.

(@) The contracting officer shall insert the clause at
52.223-3, Hazardous Material Identification and Material
Safety Data, in solicitations and contractsif the contract will
require the delivery of hazardous materias as defined in
23.301.

(b) If the contract is awarded by an agency other than the
Department of Defense, the contracting officer shall use the
clause at 52.223-3 with its Alternate I.

Subpart 23.4—Use of Recovered Materials

23.400 Scope of subpart.

This subpart prescribes policies and procedures for
acquisition of—

(a) Environmental Protection Agency (EPA) designated
items for which agencies must develop and implement affir-
mative procurement programs pursuant to 42 U.S.C. 6901,
et seq., and Executive Order 12873; and

(b) Other products when preference is given to offers of
products containing recovered material.

23401 Authorities.

(a) The statutory basis for this program is the Resource
Conservation and Recovery Act of 1976 (RCRA), as
amended (Solid Waste Disposal Act, 42 U.S.C. 6901, et
seq.). With limited exceptions, the statute requires agencies
responsible for drafting or reviewing specifications to
ensure that they (1) do not exclude the use of recovered
materials, (2) do not require the items to be manufactured
from virgin materials, and (3) do require, for EPA desig-
nated items, the use of recovered materials to the maximum
extent practicable without jeopardizing the intended end use
of theitem. The statute further requires agenciesto develop
and implement affirmative procurement programs for EPA
designated items within one year after EPA's designation.

(b) The statute also requires the EPA to prepare guide-
lines on the availability, sources, and potentia uses of
recovered materials and associated items, including solid
waste management Services.

(c) Executive Order 12873, dated October 20, 1993, as
amended, requires that the Federal Government assume
leadership in making more efficient use of natural resources
through the acquisition of items made with recovered mate-
rials and work to increase and expand markets for recovered
materials through greater Federal Government preference
and demand for such items. Executive Order 12873 also
provides direction for agency development and implemen-
tation of affirmative procurement programs.

23.402 Definitions.

As used in this subpart—
“EPA designated item” means an item—
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(1) That is or can be made with recovered material;

(2) That is listed by EPA in a procurement guideline
(40 CFR Part 247); and

(3) For which EPA has provided purchasing recom-
mendations in a related Recovered Materials Advisory
Notice (RMAN).

“Postconsumer material” means a material or finished
product that has served its intended use and has been
diverted or recovered from waste destined for disposal, hav-
ing completed its life as a consumer item. Postconsumer
material is a part of the broader category of “recovered
material.”

“Recovered material” means waste materials and by-
products which have been recovered or diverted from solid
waste including postconsumer material, but such term does
not include those materials and by-products generated from,
and commonly reused within, an original manufacturing
process.

23.403 Pdlicy.

The Government's palicy isto acquire, in a cost-effective
manner, items composed of the highest percentage of recov-
ered materials practicable, consistent with maintaining a
satisfactory level of competition without adversely affecting
performance regquirements or exposing suppliers employees
to undue hazards from the recovered materials.

23.404 Procedures.

(a) Applicability. These procedures apply to all agency
acquisitions of EPA designated items when—

(1) The price of the item exceeds $10,000; or

(2) The aggregate amount paid for items, or for func-
tionally equivalent items, in the preceding fiscal year was
$10,000 or more.

(b) EPA designated items. (1) EPA designatesitems that
are or can be made with recovered materialsin 40 CFR Part
247 and accompanying RMAN’s. The RMAN cites the
applications for which the EPA items have been designated
and the percentages of recovered material content.

(2) For EPA designated items, agencies shall establish
an affirmative procurement program. The responsibilities
for preparation, implementation, and monitoring of affirma-
tive procurement programs shall be shared between
technical or requirements personnel and procurement per-
sonnel. As aminimum, such programs shall include—

(i) A recovered materials preference program;

(if) An agency promotion program;

(iii) A program for requiring reasonable estimates,
certification, and verification of recovered material used in
the performance of contracts; and

(iv) Annua review and monitoring of the effec-
tiveness of the program.
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(3) Acquisition of EPA designated items that do not
meet the EPA minimum recovered material standards shall
be approved by an official designated by the agency head
based on a written determination that the items—

(i) Are not available within a reasonable period of
time;

(i) Are available only at unreasonable prices;

(iii) Are not available from a sufficient number of
sources to maintain a satisfactory level of competition; or

(iv) Based on technical verification, fail to meet
performance standards in the specifications. Technical or
requirements personnel shall provide a written statement
when this determination is used partially or totally asabasis
for an exemption. This determination shall be made on the
basis of National Institute of Standards and Technology
guidelines in any case in which the material is covered by
these guidelines.

(4) Contractor certifications required by the clause at
52.223-9 shall be consolidated and reported in accordance
with agency procedures.

23405 Solicitation provision and contract clause.

(a) The contracting officer shall insert the provision at
52.223-4, Recovered Material Certification, in solicitations
that are for, or specify the use of, recovered materials.

(b) The contracting officer shall insert the clause at
52.223-9, Certification and Estimate of Percentage of
Recovered Material Content for EPA Designated Items, in
contracts exceeding the simplified acquisition threshold that
are for, or specify the use of, an EPA designated item.

Subpart 23.5—Drug-Free Workplace

23.500 Scope of subpart.
This subpart implements the Drug-Free Workplace Act
of 1988 (Pub. L. 100-690).

23.501 Applicability.

This subpart applies to all contracts including contracts
with 8(a) contractors under FAR Subpart 19.8 and modifi-
cations which require a justification and approva (see
Subpart 6.3) except—

(8) Contracts at or below the simplified acquisition
threshold; however, the requirements of this subpart shall
apply to contracts of any value if the contract is awarded to
an individual;

(b) Contracts for the acquisition of commercia items
(see Part 12);

(c) Contracts or those parts of contractsthat are to be per-
formed outside of the United States, its territories, and its
pOSsessions;

(d) Contracts by law enforcement agencies, if the head of
the law enforcement agency or designee involved deter-

mines that application of this subpart would be inappropri-
ate in connection with the law enforcement agency's
undercover operations; or

(e) Where application would be inconsistent with the
international obligations of the United States or with the
laws and regulations of aforeign country.

23502 Authority.
Drug-Free Workplace Act of 1988 (Pub. L. 100-690).

23.503 Definitions.

“Controlled substance,” as used in this subpart, means a
controlled substance in schedules | through V of section 202
of the Controlled Substances Act (21 U.S.C. 812), and as
further defined in regulation at 21 CFR 1308.11—1308.15.

“Conviction” means a finding of guilt (including a plea
of nolo contendere) or imposition of sentence, or both, by
any judicial body charged with the responsibility to deter-
mine violations of the Federal or State crimina drug
statutes.

“Criminal drug statute” means a Federal or non-Federal
criminal statute involving the manufacture, distribution, dis-
pensing, possession, or use of any controlled substance.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract at which employees of the contractor are
prohibited from engaging in the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a controlled
substance.

“Employee” means an employee of a contractor directly
engaged in the performance of work under a Government
contract. “Directly engaged” is defined to include all direct
cost employees and any other contract employee who has
other than aminimal impact or involvement in contract per-
formance.

“Individual” means an offeror/contractor that has no
more than one employee including the offeror/contractor.

23.504 Pdlicy.

(a) No offeror other than an individual shall be consid-
ered a responsible source (see 9.104-1(g) and
19.602-1(a)(2)(i)) for a contract that exceeds the simplified
acquisition threshold, unless it agrees that it will provide a
drug-free workplace by—

(1) Publishing a statement notifying its employees
that the unlawful manufacture, distribution, dispensing,
possession, or use of a controlled substance is prohibited in
the contractor's workplace, and specifying the actions that
will be taken against employees for violations of such pro-
hibition;

(2) Establishing an ongoing drug-free awareness pro-
gram to inform its empl oyees about—

(i) The dangers of drug abuse in the workplace;

23-5
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(i) The contractor's policy of maintaining a drug-
free workplace;

(iif) Any available drug counseling, rehabilitation,
and employee assistance programs; and

(iv) The penadties that may be imposed upon
employees for drug abuse violations occurring in the work-
place;

(3) Providing all employees engaged in performance
of the contract with a copy of the statement required by sub-
paragraph (a)(1) of this section;

(4) Notifying all employees in writing in the state-
ment required by subparagraph (a)(1) of this section, that as
a condition of employment on a covered contract, the
employee will—

(i) Abide by the terms of the statement; and

(ii) Notify the employer in writing of the
employee's conviction under a crimina drug statute for a
violation occurring in the workplace no later than 5 days
after such conviction;

(5) Notifying the contracting officer in writing within
10 days after receiving notice under subdivision (a)(4)(ii) of
this section, from an employee or otherwise receiving actua
notice of such conviction. The notice shall include the posi-
tion title of the employee;

(6) Within 30 days after receiving notice under sub-
paragraph (a)(4) of this section of a conviction, taking one
of the following actions with respect to any employee who
is convicted of adrug abuse violation occurring in the work-
place:

(i) Taking appropriate personnel action against
such employee, up to and including termination; or

(i) Requiring such employee to satisfactorily par-
ticipate in a drug abuse assistance or rehabilitation program
approved for such purposes by a Federal, State, or local
health, law enforcement, or other appropriate agency.

(7) Making a good faith effort to maintain a drug-free
workplace through implementation of subparagraphs (a)(1)
through (a)(6) of this section.

(b) Noindividual shall be awarded a contract of any dol-
lar value unless that individual agrees not to engage in the
unlawful manufacture, distribution, dispensing, possession,
or use of a controlled substance while performing the con-
tract.

(c) For acontract of 30 days or more performance dura-
tion, the contractor shall comply with the provisions of
paragraph (a) of this section within 30 days after contract
award, unless the contracting officer agrees in writing that
circumstances warrant a longer period of time to comply.
Before granting such an extension, the contracting officer
shall consider such factors as the number of contractor
employees at the worksite, whether the contractor has or
must devel op a drug-free workplace program, and the num-
ber of contractor worksites. For contracts of less than 30

23-6 (FAC 97-01)

days performance duration, the contractor shall comply with
the provisions of paragraph (@) of this section as soon as
possible, but in any case, by a date prior to when perfor-
mance is expected to be completed.

23.505 Contract clause.

(8) Contracting officers shall insert the clause at 52.223-6,
Drug-Free Workplace, except as provided in paragraph (b) of
this section, in solicitations and contracts—

(1) Of any dollar value if the contract is expected to
be awarded to an individual; or

(2) Expected to exceed the simplified acquisition
threshold if the contract is expected to be awarded to other
than an individual.

(b) Contracting officers shall not insert the clause at
52.223-6, Drug-Free Workplace, in solicitations and con-
tracts, if—

(1) The resultant contract is to be performed entirely
outside of the United States, its territories, and its posses-
sions,

(2) The resultant contract is for law enforcement
agencies, and the head of the law enforcement agency or
designee involved determines that application of the
requirements of this subpart would be inappropriate in con-
nection with the law enforcement agency's undercover
operations; or

(3) Inclusion of these requirements would be incon-
sistent with the international obligations of the United
States or with the laws and regulations of aforeign country.

23.506 Suspension of payments, termination of
contract, and debar ment and suspension actions.

(8) After determining in writing that adequate evidence
to suspect any of the causes at paragraph (d) of this section
exists, the contracting officer may suspend contract pay-
ments in accordance with the procedures at 32.503-6(a)(1).

(b) After determining in writing that any of the causes at
paragraph (d) of this section exist, the contracting officer
may terminate the contract for default.

(c) Upon initiating action under paragraph (a) or (b) of
this section, the contracting officer shal refer the case to the
agency suspension and debarment official, in accordance
with agency procedures, pursuant to Subpart 9.4.

(d) The specific causes for suspension of contract pay-
ments, termination of a contract for default, or suspension
and debarment are—

(1) The contractor has failed to comply with the
requirements of the clause at 52.223-6, Drug-Free
Workplace; or

(2) The number of contractor employees convicted of
violations of criminal drug statutes occurring in the work-
place indicates that the contractor has failed to make a good
faith effort to provide a drug-free workplace.
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(e) A determination under this section to suspend con-
tract payments, terminate a contract for default, or debar or
suspend a contractor may be waived by the agency head for
aparticular contract, in accordance with agency procedures,
only if such waiver is necessary to prevent a severe disrup-
tion of the agency operation to the detriment of the Federal
Government or the general public (see Subpart 9.4). The
waiver authority of the agency head cannot be delegated.

Subpart 23.6—Notice of Radioactive M aterial

23.601 Requirements.

(@ The clause at 52.223-7, Notice of Radioactive
Materials, requires the contractor to notify the contracting
officer prior to delivery of radioactive material.

(b) Upon receipt of the notice, the contracting officer
shall notify receiving activities so that appropriate safe-
guards can be taken.

(c) The clause permits the contracting officer to waive
the notification if the contractor states that the notification
on prior deliveries is till current. The contracting officer
may waive the notice only after consultation with cognizant
technical representatives.

(d) The contracting officer is required to specify in the
clause at 52.223-7, the number of days in advance of deliv-
ery that the contractor will provide notification. The
determination of the number of days should be donein coor-
dination with the installation/facility radiation protection
officer (RPO). The RPO is responsible for insuring the
proper license, authorization or permit is obtained prior to
receipt of the radioactive material.

23.602 Contract clause.

The contracting officer shall insert the clause at
52.223-7, Notice of Radioactive Materials, in solicitations
and contracts for supplies which are, or which contain— (a)
radioactive material reguiring specific licensing under regu-
lations issued pursuant to the Atomic Energy Act of 1954;
or (b) radioactive material not requiring specific licensingin
which the specific activity is greater than 0.002 microcuries
per gram or the activity per item eguals or exceeds 0.01
microcuries. Such supplies include, but are not limited to,
aircraft, ammunition, missiles, vehicles, electronic tubes,
instrument panel gauges, compasses and identification
markers.

Subpart 23.7—Contracting for
Environmentally Preferable and Energy-
Efficient Products and Services

23.701 Applicability.

This subpart prescribes policies for obtaining environ-
mentally preferable and energy-efficient products and
Services.

23.702 Authorities.

(8) Resource Conservation and Recovery Act (RCRA)
(42 U.S.C. 6901, et seq.).

(b) National Energy Conservation Policy Act (42 U.S.C.
82629).

(c) Pollution Prevention Act of 1990 (42 U.S.C. 13101,
et seq.).

(d) Executive Order 12873, October 20, 1993.

(e) Executive Order 12856, August 3, 1993.

(f) Executive Order 12902, March 8, 1994.

23.703 Déefinitions.

As used in this subpart— |

“Environmentally preferable’ means products or ser-
vices that have a lesser negative effect on human health or
the environment when compared with competing products
or services that serve the same purpose. This comparison
should use principles recommended in guidance issued by
EPA (see Executive Order 12873, Section 503), and may
consider raw materials acquisition, production, manufactur-
ing, packaging, distribution, reuse, operation, maintenance,
or disposal of the product or service.

“Pollution prevention” means any practice that—

(1) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or oth-
erwise released into the environment (including fugitive
emissions) prior to recycling, treatment, or disposal, and
reduces the hazards to public health and the environment
associated with the release of such substances, pollutants,
and contaminants; or

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources.

“Recycling” means the series of activities, including col-
lection, separation, and processing, by which products or
other materials are recovered from the solid waste stream
for use in the form of raw materials in the manufacture of
products other than fuel for producing heat or power by
combustion.

“Waste prevention” means any change in the design,
manufacturing, purchase, or use of materials or products
(including packaging) to reduce their amount or toxicity
before they become municipa solid waste. Waste preven-
tion also refers to the reuse of products or materials.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally
preferable products.

23-7
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23.704 Palicy.

(a) Agencies shall implement cost-effective contracting
preference programs favoring the acquisition of environ-
mentally preferable and energy-efficient products and
services, and shall employ acquisition strategies that affir-
matively implement the objectives in paragraph (b) of this
section.

(b) The following environmental objectives shal be
addressed throughout the acquisition process:

(1) Obtaining products and services considered to be
environmentally preferable (based on EPA-issued guid-
ance).

(2) Obtaining products considered to be energy-effi-
cient; i.e., products that are in the upper 25 percent of
energy-efficiency for al similar products, or products that
are at least 10 percent more efficient than the minimum
level that meets Federal standards (see Executive Order
12902, Section 507).

(3) Eliminating or reducing the generation of haz-
ardous waste and the need for special material processing
(including special handling, storage, treatment, and dis-
posal).

(4) Promoting the use of nonhazardous and recovered
materials.

(5) Redlizing life-cycle cost savings.

(6) Promoting cost-effective waste reduction when
creating plans, drawings, specifications, standards, and
other product descriptions authorizing material substitu-
tions, extensions of shelf-life, and process improvements.

23.705 Application to Government-owned or leased
facilities.

Pursuant to Executive Order 12873, Section 701, every
new contract for contractor operation of a Government-
owned or leased facility shall require contractor programsto
promote and implement cost-effective waste reduction in
performing the contract. In addition, where economically
feasible, existing contracts for contractor operation of
Government-owned or leased facilities should be modified
to provide for cost-effective waste reduction in contract per-
formance.

23.706 Contract clause.

The contracting officer shall insert the clause at 52.223- 10,
Waste Reduction Program, in al solicitations and contracts
for contractor operation of Government-owned or leased
facilities.

Subpart 23.8—0zone-Depleting Substances

23-8

23.800 Scope of subpart.

This subpart sets forth policies and procedures for the
acquisition of itemswhich contain, use, or are manufactured
with ozone-depleting substances.

23.801 Authorities.

(a) Title VI of the Clean Air Act (42 U.S.C. 7671, et
seq.).

(b) Executive Order 12843, April 21, 1993.

(c) Environmental Protection Agency (EPA) regulations,
Protection of Stratospheric Ozone (40 CFR Part 82).

23.802 Definition.

“Ozone-depleting substance” means—

(a) Any substance designated as Class | by EPA (40 CFR
Part 82), including but not limited to chlorofluorocarbons,
halons, carbon tetrachloride, and methyl chloroform; or

(b) Any substance designated as Class Il by EPA (40
CFR Part 82), including but not limited to hydrochlorofluo-
rocarbons.

23.803 Padlicy.

(@ It is the policy of the Federa Government that
Federal agencies—

(1) Implement cost-effective programs to minimize
the procurement of materials and substances that contribute
to the depletion of stratospheric ozone; and

(2) Give preference to the procurement of alternative
chemicals, products, and manufacturing processes that
reduce overall risks to human health and the environment
by lessening the depletion of ozone in the upper atmos-
phere.

(b) In preparing specifications and purchase descriptions,
and in the acquisition of supplies and services, agencies
shall ensure that acquisitions—

(1) Comply with the requirements of Title VI of the
Clean Air Act, Executive Order 12843, and 40 CFR
82.84(3)(2), (3), (4), and (5); and

(2) Substitute safe alternatives to ozone-depleting
substances, asidentified under 42 U.S.C. 7671k, to the max-
imum extent practicable, as provided in 40 CFR
82.84(a)(1), except in the case of Class | substances being
used for specified essential uses, asidentified under 40 CFR
82.4().

23.804 Contract clauses.

Except for contracts to be performed outside the United
States, its possessions, and Puerto Rico, the contracting offi-
cer shall insert the clause at:

(a) 52.223-11, Ozone-Depleting Substances, in solicita
tions and contracts for ozone-depleting substances or for
supplies that may contain or be manufactured with ozone-
depleting substances.
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25.304 Excess and near-excess foreign currencies.

(@) The United States holds currencies of certain coun-
triesin amounts determined annually by the Secretary of the
Treasury to be excess to the normal, or above the immedi-
ate (near excess) requirements of the Government. These
countries are identified in Bulletins issued by the Office of
Management and Budget which will be distributed through
agency procedures on an expedited basis. Additional infor-
mation may aso be obtained from the Department of the
Treasury, Office of the Assistant Secretary for International
Affairs, Office of Development Policy. Acquisitions of for-
eign end products, services, or construction paid for in
EXCess or near-excess foreign currencies are an exception to
the balance of payments restrictions in this subpart (see
25.302(b)(8)).

(b) Excess and near-excess foreign currencies shall be
used whenever feasible in payment of contracts over $1 mil-
lion performed wholly or partly in any of the listed
countries. In some cases, award may be made to an offeror
willing to accept payment, in whole or part, in excess or
near-excess foreign currency, even though the offer, when
compared to offersin United States dollars, is not the low-
est received. Price differentials may be funded from excess
or near-excess foreign currencies available without charge
to agency appropriations, subject to Office of Management
and Budget (OMB) Circular No. A-20, May 21, 1966.

(c) Before issuing solicitations for contracts to be per-
formed wholly or partly in the listed countries, the
contracting officer shall obtain a determination from the
agency head, or a designee no lower than the head of the
contracting activity, as to the feasibility of using excess or
near-excess foreign currency. Agency officials shall consult
with the Budget Review Division, Office of Management
and Budget, and verify—

(1) The availability of excess or near-excess foreign
currency;

(2) The feasibility of using that currency in payment
of the contract;

(3) The price differential, if any, that will be consid-
ered acceptable; and

(4) Procedures for obtaining excess or near-excess
foreign currency requirements.

(d) When use of excess or near-excess foreign currency
is determined feasible, the contracting officer shal, in the
solicitation—

(1) Require that offers be stated in U.S. dollars;
(2) Request that offers also be stated, in whole or in
part, in excess or near-excess foreign currency; and
(3) Reserve the right to make the award to the respon-
sive offeror—
(i) That is willing to accept payment, in whole or
in part, in excess or near-excess foreign currency; and

(i) Whose offer is most advantageous to the
Government, even though the total price may be higher than
offersin U.S. dollars.

25.305 Solicitation provision and contract clauses.

(a) Solicitation provision. The contracting officer shall
insert the provision at 52.225-6, Balance of Payments
Program Certificate, in solicitations for supplies or services
for use outside the United States, unless one or more of the
exceptions in 25.302(b) applies or the acquisition is made
under the Trade Agreements Act of 1979 or NAFTA (see
Subpart 25.4).

(b) Oral quotations. When quotations are obtained
orally, vendors shall be informed that only domestic end
products or services will be acceptable, except for those
items that have been excepted or when the price for the for-
eign end products or services meets the evaluation criteria
in 25.303(b).

(c) Contract clauses. (1) The contracting officer shall
insert the clause at 52.225-7, Balance of Payments Program,
in solicitations and contracts for acquiring supplies or ser-
vices for use outside the United States, unless one or more
of the exceptions in 25.302(b) applies or the acquisition is
made under the Trade Agreements Act of 1979 or NAFTA
(see Subpart 25.4).

(2) For construction contracts outside the United
States, with an estimated value of $6,500,000 or more,
insert the clause at 52.225-22, Balance of Payments
Program—Construction Material s—NAFTA.

Subpart 25.4—Trade Agreements

25.400 Scope of subpart.

(8 This subpart provides policies and procedures for
acquisitions subject to the Agreement on Government
Procurement, as approved by Congress in the Trade
Agreements Act of 1979 (19 U.S.C. 2501-2582), and as
amended by the Uruguay Round Agreements Act (Pub. L.
103-465), and other trade agreements including—

(1) Acquisitions from countries designated under the
Caribbean Basin Economic Recovery Act (19 U.S.C. 2701,
et seq.);

(2) Acquisitionsinvolving offers of Israeli end prod-
ucts under the U.S.-Israel Free Trade Area Agreement, as
approved by Congressin the United States-1srael Free Trade
Area Implementation Act of 1985 (19 U.S.C. 2112 note);

(3) Acquisitions involving offers of Canadian or
Mexican end products under the North American Free Trade
Agreement (NAFTA), as approved by Congress in the
NAFTA Implementation Act (Pub. L. 103-182, 107 Stat.
2057); and

(4) TheAgreement on Civil Aircraft (19 U.S.C. 2513).
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(b) For application of the trade agreements which are
unique to individual agencies (Department of Defense,
National Aeronautics and Space Administration,
Department of Energy (Power Marketing Administration),
Department of the Interior (Bureau of Reclamation) and
Department of Transportation (Federal Aviation
Administration), see agency regulations.

25401 Déefinitions.

“Canadian end product,” as used in this subpart, means
an article that (a) is wholly the growth, product, or manu-
facture of Canada, or (b) in the case of an article which
consists in whole or in part of materials from another coun-
try or instrumentality, has been substantially transformed in
Canada into a new and different article of commerce with a
name, character, or use distinct from that of the article or
articles from which it was transformed. The term refersto a
product offered for purchase under a supply contract, but for
purposes of calculating the value of the end product
includes services (except transportation services) incidental
toits supply; provided, that the value of those incidental ser-
vices does not exceed that of the product itself.

“Caribbean Basin country,” as used in this subpart,
means a country designated by the President as a benefi-
ciary under the Caribbean Basin Economic Recovery Act
(19 U.S.C. 2701, et seq.) and listed as follows:

Antigua and Barbuda Haiti

Aruba Honduras

Bahamas Jamaica

Barbados Montserrat

Belize Netherlands Antilles
British Virgin Islands Nicaragua

Costa Rica Panama

Dominica St. Kitts and Nevis
Dominican Republic St. Lucia

El Salvador St. Vincent and the
Grenada Grenadines
Guatemala Trinidad and Tobago
Guyana

“Caribbean Basin country end product,” as used in this
subpart, means an article that (a) iswholly the growth, prod-
uct, or manufacture of the Caribbean Basin country, or (b)
in the case of an article which consistsin whole or in part of
materials from another country or instrumentality, has been
substantially transformed into a new and different article of
commerce with a name, character, or use distinct from that
of the article or articles from which it was so transformed.
The term refers to a product offered for purchase under a
supply contract, but for purposes of calculating the value of
the end product includes services (except transportation ser-
vices) incidental to its supply; provided, that th value of those
incidental services does not exceed that of the product itself.

25-10

The term excludes products that are excluded from duty-free
treatment for Caribbean countries under 19 U.S.C. 2703(b),
which presently are—

(1) Textiles and apparel articlesthat are subject to tex-
tile agreements;

(2) Footwear, handbags, luggage, flat goods, work
gloves, and leather wearing apparel not designated as eligi-
ble articles for the purpose of the Generalized System of
Preferences under Title V of the Trade Act of 1974;

(3) Tuna, prepared or preserved in any manner in air-
tight containers;

(4) Petroleum, or any product derived from petro-
leum; and

(5) Watches and watch parts (including cases,
bracelets and straps), of whatever type including, but not
limited to, mechanical, quartz digital or quartz analog, if
such watches or watch parts contain any material that isthe
product of any country to which the Tariff Schedule of the
United States (TSUS) column 2 rates of duty apply.

“Designated country,” as used in this subpart, means a
country or instrumentality designated under the Trade
Agreements Act of 1979 and listed as follows:

Aruba Kiribati

Austria Lesotho
Bangladesh Liechtenstein
Belgium Luxembourg
Benin Malawi

Bhutan Maldives
Botswana Mali

Burkina Mozambique
Burundi Nepal

Canada Netherlands
Cape Verde Niger

Central African Republic Norway

Chad Portugal
Comoros Republic of Korea
Denmark Rwanda

Djibouti Sao Tome and Principe
Equatorial Guinea Sierra Leone
Finland Singapore
France Somalia
Gambia Spain

Germany Sweden

Greece. Switzerland
Guinea Tanzania U.R.
Guinea-Bissau Togo

Haiti Tuvalu

Hong Kong Uganda

Ireland United Kingdom
Israel Vanuatu

Italy Western Samoa
Japan Yemen
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28.203-4  Substitution of assets.

28.203-5 Releaseof lien.

28.203-6 Contract clause.

28.203-7 Exclusion of individual sureties.

28.204 Alternativesin lieu of corporate or individual
sureties.

28.204-1 United States bonds or notes.

28.204-2 Certified or cashier's checks, bank drafts, money
orders, or currency.

28.204-3 Irrevocable letter of credit (ILC).

28.204-4 Contract clause.

Subpart 28.3—Insurance
28.301 Policy.
28.302 Notice of cancellation or change.
28.303 Insurance against loss of or damage to Government
property.
28.304 Risk-pooling arrangements.
28.305 Overseas workers compensation and war hazard

insurance.
28.306 Insurance under fixed-price contracts.
28.307 Insurance under cost-reimbursement contracts.

28.307-1 Group insurance plans.

28.307-2 Liability.

28.308 Self-insurance.

28.309 Contract clauses for workers compensation
insurance.

28.310 Contract clause for work on a Government
installation.

28.311 Solicitation provision and contract clause on liability
insurance under cost-reimbursement contracts.

28.311-1 Contract clause.

28.311-2 Agency solicitation provisions and contract clauses.

28.312 Contract clause for insurance of leased motor
vehicles.

28.313 Contract clauses for insurance of transportation or
transportation-related services.

28.000 Scope of part.

This part prescribes requirements for obtaining financial
protection against losses under sealed bid and negotiated con-
tracts. It covers bid guarantees, bonds, aternative payment
protections, security for bonds, and insurance. The terms
“bid” and “bidders’ include “proposal” and “offerors.”

28.001 Definitions.

“Attorney-in-fact,” as used in this part, means an agent,
independent agent, underwriter, or any other company or
individual holding a power of attorney granted by a surety
(see also “power of attorney™).

“Bid guarantee” means a form of security assuring that
the bidder—

(& Will not withdraw a bid within the period specified
for acceptance; and

(b) Will execute a written contract and furnish required
bonds, including any necessary coinsurance or reinsurance
agreements, within the time specified in the bid, unless a
longer time allowed, after receipt of the specified forms.

“Bond” means awritten instrument executed by a bidder
or contractor (the “principal”), and a second party (the
“surety” or “sureties’) (except as provided in 28.204), to
assure fulfillment of the principal’s obligations to a third
party (the “obligee” or “Government”), identified in the
bond. If the principal’s obligations are not met, the bond
assures payment, to the extent stipulated, of any loss sus-
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tained by the obligee. The types of bonds and related docu-
ments are as follows:

(8 An advance payment bond secures fulfillment of the
contractor’s obligations under an advance payment provision.

(b) An annual bid bond is a single bond furnished by a
bidder, in lieu of separate bonds, which secure all bids (on
other than construction contracts) requiring bonds submit-
ted during a specific Government fiscal year.

(c) An annual performance bond is a single bond fur-
nished by a contractor, in lieu of separate performance
bonds, to secure fulfillment of the contractor’s obligations
under contracts (other than construction contracts) requiring
bonds entered into during a specific Government fiscal year.

(d) A patent infringement bond secures fulfillment of the
contractor’s obligations under a patent provision.

(e) A payment bond assures payments as required by law
to all persons supplying labor or material in the prosecution
of the work provided for in the contract.

(f) A performance bond secures performance and fulfill-
ment of the contractor’s obligations under the contract.

“Consent of surety” means an acknowledgment by a
surety that its bond given in connection with a contract con-
tinues to apply to the contract as modified.

“Insurance,” as used in this part, means a contract which
providesthat for astipulated consideration, one party under-
takes to indemnify another against loss, damage, or liability
arising from an unknown or contingent event.

“Irrevocable letter of credit” (ILC) means awritten com-
mitment by a federally insured financial institution to pay
all or part of a stated amount of money until the expiration
date of the letter, upon presentation by the Government (the
beneficiary) of a written demand therefor. Neither the
financial ingtitution nor the offeror/contractor can revoke or
condition the letter of credit.

“Penal sum” or “pena amount” means the amount of
money specified in a bond (or a percentage of the bid price
in a bid bond) as the maximum payment for which the
surety is obligated or the amount of security required to be
pledged to the Government in lieu of a corporate or indi-
vidual surety for the bond.

“Power of attorney,” as used in this part, means the
authority given one person or corporation to act for and
obligate another, as specified in the instrument creating the
power; in corporate suretyship, an instrument under seal
which appoints an attorney-in-fact to act in behalf of a
surety company in signing bonds (see aso “attorney-in-
fact”).

“Reinsurance” means a transaction which providesthat a
surety, for a consideration, agrees to indemnify another
surety against loss which the latter may sustain under abond
which it has issued.

“Surety” means an individual or corporation legaly
liable for the debt, default, or failure of a principal to satisfy
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acontractual obligation. The types of suretiesreferred to are
as follows:

(8 An individua surety is one person, as distinguished
from a business entity, who is liable for the entire pena
amount of the bond.

(b) A corporate surety islicensed under variousinsurance
laws and, under its charter, has legal power to act as surety
for others.

(c) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of lia
bility for each surety may be stated.

Subpart 28.1—Bonds and Other Financial
Protections

28.100 Scope of subpart.

This subpart prescribes requirements and procedures for
the use of bonds, aternative payment protections, and all
types of bid guarantees.

28.101 Bid guarantees.

28.101-1 Poalicy on use.

(& A contracting officer shall not require a bid guaran-
tee unless a performance bond or a performance and
payment bond is also required (see 28.102 and 28.103).
Except as provided in paragraph (c) of this subsection, bid
guarantees shall be required whenever a performance bond
or a performance and payment bond is required.

(b) All types of bid guarantees are acceptable for supply
or service contracts (see annua bid bonds and annual per-
formance bonds coverage in 28.001). Only separate bid
guarantees are acceptable in connection with construction
contracts. Agencies may specify that only separate bid
bonds are acceptable in connection with construction con-
tracts.

(c) The chief of the contracting office may waive the
requirement to obtain a bid guarantee when a performance
bond or a performance and payment bond isrequired if itis
determined that a bid guarantee is not in the best interest of
the Government for a specific acquisition (e.g., overseas
construction, emergency acquisitions, sole-source con-
tracts). Class waivers may be authorized by the agency
head or designee.

28.101-2 Solicitation provision or contract clause.

(8 The contracting officer shal insert a provision or
clause substantially the same as the provision at 52.228-1,
Bid Guarantee, in solicitations or contractsthat require abid
guarantee or similar guarantee. For example, the contract-
ing officer may modify this provision—

(1) To set aperiod of time that is other than 10 days
for the return of executed bonds,
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(2) For usein connection with construction solicita-
tions when the agency has specified that only separate bid
bonds are acceptable in accordance with 28.101-1(b);

(3) For usein solicitations for negotiated contracts; or

(4) For usein service contracts containing optionsfor
extended performance.

(b) The contracting officer shall determine the amount of
the bid guarantee for insertion in the provision at 52.228-1
(see 28.102-2(c)). The amount shall be adequate to protect
the Government from loss should the successful bidder fail
to execute further contractual documents and bonds as
required. The bid guarantee amount shall be at least 20 per-
cent of the bid price but shall not exceed $3 million. When
the penal sum is expressed as a percentage, a maximum dol-
lar limitation may be stated.

28.101-3 [Reserved]

28.101-4 Noncompliance with  bid
requirements.

(a) In sealed bidding, noncompliance with a solicitation
requirement for abid guarantee requires rejection of the bid,
except in the situations described in paragraph (c) of this
subsection when the noncompliance shall be waived.

(b) In negotiation, noncompliance with a solicitation
requirement for abid guarantee requires rejection of an initial
proposal as unacceptable, if adetermination is made to award
the contract based on initial proposals without discussion,
except in the situations described in paragraph (c) of this sub-
section when noncompliance shall be waived. (See 15.610(a)
for conditions regarding making awards based on initia pro-
posals) If the conditions for awarding based on initia
proposals are not met, deficiencies in bid guarantees submit-
ted by offerors determined to be in the competitive range shall
be addressed during discussions and the offeror shall be given
an opportunity to correct the deficiency.

(¢) Noncompliance with a solicitation requirement for a
bid guarantee shall be waived in the following circum-
stances unless the contracting officer determines in writing
that acceptance of the bid would be detrimental to the
Government's interest when—

(1) Only one offer is received. In this case, the con-
tracting officer may require the furnishing of the bid
guarantee before award;

(2) The amount of the bid guarantee submitted is less
than required, but is equal to or greater than the difference
between the offer price and the next higher acceptable offer;

(3) The amount of the bid guarantee submitted,
although less than that required by the solicitation for the
maximum quantity offered, is sufficient for a quantity for
which the offeror is otherwise eligible for award. Any
award to the offeror shall not exceed the quantity covered
by the bid guarantee;

guarantee

(4) The bid guarantee is received late, and late receipt
iswaived under 14.304;

(5) A bid guarantee becomes inadeguate as a result of
the correction of amistake under 14.407 (but only if the bid-
der will increase the bid guarantee to the level required for
the corrected bid);

(6) A telegraphic offer modification is received with-
out corresponding modification of the bid guarantee, if the
modification expressly refers to the previous offer and the
offeror corrects any deficiency in bid guarantee;

(7) An otherwise acceptable bid bond was submitted
with a signed offer, but the bid bond was not signed by the
offeror;

(8) An otherwise acceptable bid bond is erroneously
dated or bears no date at al; or

(9) A bid bond does not list the United States as
obligee, but correctly identifies the offeror, the solicitation
number, and the name and location of the project involved,
so long asiit is acceptable in al other respects.

28.102 Performance and payment bonds and
alternative payment protections for construction
contracts.

28.102-1 General.

(8 The Miller Act (40 U.S.C. 270a-270f) requires per-
formance and payment bonds for any construction contract
exceeding $100,000, except that this requirement may be
waived—

(1) By the contracting officer for as much of the work
asisto be performed in a foreign country upon finding that
it isimpracticable for the contractor to furnish such bond; or

(2) As otherwise authorized by the Miller Act or other
law.

(b)(1) Pursuant to Section 4104(b)(2) of the Federa
Acquisition Streamlining Act of 1994 (Public Law 103-355),
for construction contracts greater than $25,000, but not greater
than $100,000, the contracting officer shall select two or more
of the following payment protections, giving particular con-
sideration to inclusion of an irrevocable letter of credit as one
of the selected alternatives:

(i) A payment bond.

(if) An irrevocable letter of credit (ILC).

(iii) A tripartite escrow agreement. The prime con-
tractor establishes an escrow account in a federally insured
financial institution and entersinto atripartite escrow agree-
ment with the financial institution, as escrow agent, and all
of the suppliers of labor and material. The escrow agree-
ment shall establish the terms of payment under the contract
and of resolution of disputes among the parties. The
Government makes payments to the contractor’s escrow
account, and the escrow agent distributes the payments in
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accordance with the agreement, or triggers the disputes res-
olution procedures if required.

(iv) Certificates of deposit. The contractor
deposits certificates of deposit from a federally insured
financial ingtitution with the contracting officer, in an
acceptable form, executable by the contracting officer.

(V) A deposit of the types of security listed in
28.204-1 and 28.204-2.

(2) The contractor shall submit to the Government
one of the payment protections selected by the contracting
officer.

(c) The contractor shall furnish al bonds or aternative
payment protection, including any necessary reinsurance
agreements, before receiving a notice to proceed with the
work or being allowed to start work.

28.102-2 Amount required.

(a) Performance bonds. (1) The penal amount of perfor-
mance bonds shall be 100 percent of the original contract
price, unless the contracting officer determines that a lesser
amount would be adequate for the protection of the
Government.

(2) The Government may require additional perfor-
mance bond protection when a contract price is increased.
Theincrease in protection shall generally equal 100 percent
of the increase in contract price. The Government may
secure additional protection by directing the contractor to
increase the penal amount of the existing bond or to obtain
an additional bond.

(b) Payment bonds or alternative payment protection.
(1) The penal amount of payment bonds or the amount of
alternative payment protection shall equal—

(i) 50 percent of the contract price if the contract
price is not more than $1 million;

(if) 40 percent of the contract price if the contract
price is more than $1 million but not more than $5 million;
or

(iii) $2 1/2 million if the contract priceis morethan
$5 million.

(2) If theoriginal contract price is $5 million or less, the
Government may require additional protection if the contract
price isincreased.

(i) The penal amount of the total protection as
revised shall meet the requirement of paragraph (b)(1) of this
subsection.

(ii) The Government shall secure the required addi-
tional protection by directing the contractor to increase the
pena sum of the existing bond or to obtain an additional bond,
or to furnish additional aternative payment protection.

(3) The Government shall secure additional protec-
tion by directing the contractor to increase the penal sum of
the existing bond or to obtain an additional bond, or to fur-
nish additional alternative payment protection.
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(c) Requirements and indefinite-quantity contracts.

(1) When determining the penal sum of bonds or the
amount of alternative payment protection for requirements
contracts, the contracting officer shall consider the contract
price to be the price payable for the estimated quantity.

(2) When determining the penal sum of bonds or the
amount of alternative payment protection for indefinite-
guantity contracts, the contracting officer shall consider the
contract price to be the price payable for the specified min-
imum quantity. When the minimum quantity is exceeded,
paragraphs (a)(2) and (b)(2) of this subsection apply.

(d) Reducing amounts. The contracting officer has the
discretion to reduce the amount of security to support a
bond, subject to the conditions of 28.203-5(c) or 28.204(b).

28.102-3 Contract clause.

(a) The contracting officer shall insert a clause substan-
tially the same as the clause at 52.228-15, Performance and
Payment Bonds—Construction, in solicitations and con-
tracts for construction that contain a requirement for
performance and payment bonds if the resultant contract is
expected to exceed $100,000. The penal amount of the per-
formance bonds may be decreased in accordance with
28.102-2(a). Where the provision at 52.228-1 is not
included in the solicitation, the contracting officer shall set
a period of time for return of executed bonds.

(b) Insert the clause at 52.228-13, Alternative Payment
Protections, in solicitations and contracts for construction,
when the estimated or actual value exceeds $25,000 but
does not exceed $100,000. Complete the clause by specify-
ing the payment protections selected (see 28.102-1(b)(1))
and the deadline for submission.

28.103 Performance and payment bonds for other
than construction contracts.

28.103-1 General.

(a) Generally, agencies shall not require performance and
payment bonds for other than construction contracts.
However, performance and payment bonds may be used as
permitted in 28.103-2 and 28.103-3.

(b) The contractor shall furnish all bonds before receiv-
ing a notice to proceed with the work.

(c) No bond shall be required after the contract has been
awarded if it was not specifically required in the contract,
except as may be determined necessary for a contract mod-
ification.

28.103-2 Performance bonds.

(a) Performance bonds may be required for contracts
exceeding the simplified acquisition threshold when neces-
sary to protect the Government's interest. The following
situations may warrant a performance bond:
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(1) Government property or funds are to be provided
to the contractor for use in performing the contract or as par-
tial compensation (as in retention of salvaged material).

(2) A contractor sells assets to or merges with another
concern, and the Government, after recognizing the latter
concern as the successor in interest, desires assurance that it
isfinancially capable.

(3) Substantial progress payments are made before
delivery of end items starts.

(4) Contracts are for dismantling, demolition, or
removal of improvements.

(b) The Government may require additional performance
bond protection when a contract price is increased.

(c) The contracting officer must determine the contrac-
tor’s responsibility (see Subpart 9.1) even though a bond
has been or can be obtained.

28.103-3 Payment bonds.

(a) A payment bond is required only when a performance
bond is required, and if the use of payment bond is in the
Government’s interest.

(b) When a contract price is increased, the Government
may require additional bond protection in an amount ade-
guate to protect suppliers of labor and material.

28.103-4 Contract clause.

The contracting officer shall insert a clause substantially
the same as the clause at 52.228-16, Performance and
Payment Bonds—Other than Construction, in solicitations
and contracts that contain a requirement for both payment
and performance bonds. The contracting officer shall deter-
mine the amount of each bond for insertion in the clause.
The amount shall be adequate to protect the interest of the
Government. The contracting officer shall also set a period
of time (normally 10 days) for return of executed bonds.
Alternate | shall be used when only performance bonds are
required.

28.104 Annual performance bonds.

(& Annua performance bonds only apply to noncon-
struction contracts. They shall provide a gross penal sum
applicable to the total amount of all covered contracts.

(b) When the penal sums obligated by contracts are
approximately equal to or exceed the pena sum of the
annual performance bond, an additiona bond will be
required to cover additional contracts.

28.105 Other types of bonds.

The head of the contracting activity may approve using
other types of bonds in connection with acquiring particular
supplies or services. These types include advance payment
bonds and patent infringement bonds.

28.105-1 Advance payment bonds.

Advance payment bonds may be required only when the
contract contains an advance payment provision and a per-
formance bond is not furnished. The contracting officer
shall determine the amount of the advance payment bond
necessary to protect the Government.

28.105-2 Patent infringement bonds.
(a) Contracts providing for patent indemnity may require
these bonds only if—
(1) A performance bond is not furnished; and
(2) The financial responsibility of the contractor is
unknown or doubtful.
(b) The contracting officer shall determine the pena
sum.

28.106 Administration.

28.106-1 Bondsand bond-related forms.

The following Standard Forms (SF's) and Optional
Forms (OF's) shown in 53.301 and 53.302, shall be used,
except in foreign countries, when a bid bond, performance
or payment bond, or an individual surety is required. The
bond forms shall be used as indicated in the instruction por-
tion of each form:

(a) SF 24, Bid Bond (see 28.101).

(b) SF 25, Performance Bond (see 28.102-1 and 28.106-
3(b)).

(c) SF 25-A, Payment Bond (see 28.102-1 and 28.106-
3(b)).

(d) SF 25-B, Continuation Sheet (for SF's 24, 25, and 25-
A).
(e) SF 28, Affidavit of Individual Surety (see 28.203).
(f) SF 34, Annual Bid Bond (see 28.001).

(g) SF 35, Annual Performance Bond (see 28.104).
(h) SF 273, Reinsurance Agreement for a Miller Act
Performance Bond (see 28.202(a)(4)).

(i) SF 274, Reinsurance Agreement for a Miller Act
Payment Bond (see 28.202(a)(4)).

() SF 275, Reinsurance Agreement in Favor of the
United States (see 28.202(a)(4)).

(k) SF 1414, Consent of Surety (see 28.106-5).

() SF 1415, Consent of Surety and Increase of Penalty
(see 28.106-3).

(m) SF 1416, Payment Bond for Other Than
Construction Contracts (see 28.103-3 and 28.106-3(b)).

(n) SF 1418, Performance Bond for Other Than
Construction Contracts (see 28.103-2 and 28.106-3(b)).

(0) OF 90, Release of Lien on Real Property (see 28.203-
5).

(p) OF 91, Release of Personal Property from Escrow
(see 28.203-5).
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28.106-2 Substitution of surety bonds.

(a8) A new surety bond covering al or part of the obliga-
tions on a bond previously approved may be substituted for
the original bond if approved by the head of the contracting
activity, or as otherwise specified in agency regulation.

(b) When a new surety bond is approved, the contracting
officer shall notify the principal and surety of the original
bond of the effective date of the new bond.

28.106-3 Additional bond and security.

(8 When additional bond coverage is required and is
secured in whole or in part by the original surety or sureties,
agencies shall use Standard Form 1415, Consent of Surety
and Increase of Penalty. Standard Form 1415 is authorized
for local reproduction, and a copy of the form is furnished
for this purpose in Part 53 of the looseleaf edition of the
FAR.

(b) When additional bond coverage is required and is
secured in whole or in part by a new surety or by one of the
alternatives described in 28.204 in lieu of corporate or indi-
vidual surety, agencies shall use Standard Form 25,
Performance Bond; Standard Form 1418, Performance
Bond for Other Than Construction Contracts, Standard
Form 25-A, Payment Bond; or Standard Form 1416,
Payment Bond for Other Than Construction Contracts.

28.106-4 Contract clause.

(8 The contracting officer shall insert the clause at
52.228-2, Additional Bond Security, in solicitations and
contracts when bonds are required.

(b) In accordance with Section 806(a)(3) of Pub. L. 102-
190, as amended by Sections 2091 and 8105 of Pub. L.
103-355, the contracting officer shall insert the clause at
52.228-12, Prospective Subcontractor Reguests for Bonds,
in solicitations and contracts with respect to which a pay-
ment bond will be furnished pursuant to the Miller Act (see
28.102-1), except for contracts for the acquisition of com-
mercial items as defined in Subpart 2.1.

28.106-5 Consent of surety.
(a) When any contract is modified, the contracting offi-
cer shall obtain the consent of surety if—
(1) An additional bond is obtained from other than the
original surety;
(2) No additional bond is required and—
(i) The modification is for new work beyond the
scope of the original contract; or
(if) The modification does not change the contract
scope but changes the contract price (upward or downward)
by more than 25 percent or $50,000; or
(3) Consent of surety is required for a novation agree-
ment (see Subpart 42.12).
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(b) When a contract for which performance or payment
is secured by any of the types of security listed in 28.204 is
modified as described in paragraph (a) of this subsection, no
consent of surety is required.

(c) Agencies shall use Standard Form 1414, Consent of
Surety, for all types of contracts.

28.106-6 Furnishing information.

(a) The surety on the bond, upon its written request, may
be furnished information on the progress of the work, pay-
ments, and the estimated percentage of completion,
concerning the contract for which the bond was furnished.

(b) When a payment bond has been provided, the con-
tracting officer shall, upon request, furnish the name and
address of the surety or suretiesto any subcontractor or sup-
plier who has furnished or been requested to furnish labor or
material for the contract. In addition, general information
concerning the work progress, payments, and the estimated
percentage of completion may be furnished to persons who
have provided labor or materials and have not been paid.

(c) When a payment bond has been provided for a con-
tract, the head of the agency or designee shall furnish a
certified copy of the bond and the contract for which it was
given to any person who makes a request therefor and who
furnishes an affidavit that the requestor has supplied labor
or materials for such work and payment therefor has not
been made or that the requestor is being sued on such bond.
The person who makes the request shall be required to pay
such costs of preparation as determined by the head of the
agency or designee to be reasonable and appropriate (see 40
U.S.C. 270(c)).

(d) Section 806(a)(2) of Pub. L. 102-190, as amended by
Sections 2091 and 8105 of Pub. L. 103-355, requires that
the Federal Government provide information to subcontrac-
tors on payment bonds under contracts for other than
commercial items as defined in Subpart 2.1. Upon the writ-
ten or oral request of a subcontractor/supplier, or
prospective subcontractor/supplier, under a contract with
respect to which a payment bond has been furnished pur-
suant to the Miller Act, the contracting officer shall
promptly provide to the requester, either orally or in writing,
as appropriate, any of the following:

(1) Name and address of the surety or sureties on the
payment bond.

(2) Pena amount of the payment bond.

(3) Copy of the payment bond. The contracting offi-
cer may impose reasonable fees to cover the cost of copying
and providing a copy of the payment bond.

28.106-7 Withholding contract payments.

(a) During contract performance, agencies shall not with-
hold payments due contractors or assignees because
subcontractors or suppliers have not been paid.
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(b) If, after completion of the contract work, the
Government receives written notice from the surety regard-
ing the contractor’s failure to meet its obligation to its
subcontractors or suppliers, the contracting officer shall
withhold final payment. However, the surety must agree to
hold the Government harmless from any liability resulting
from withholding the final payment. The contracting officer
will authorize final payment upon agreement between the
contractor and surety or upon ajudicial determination of the
rights of the parties.

(c) For any withholding incident to the labor standards
provisions of the contract, see Part 22.

28.106-8 Payment to subcontractorsor suppliers.

The contracting officer will only authorize payment to
subcontractors or suppliers from an ILC (or any other cash
equivalent security) upon a judicia determination of the
rights of the parties, a signed notarized statement by the
contractor that the payment is due and owed, or a signed
agreement between the parties as to amount due and owed.

Subpart 28.2—Sureties and Other Security
for Bonds

28.200 Scope of subpart.

This subpart prescribes procedures for the use of sureties
and other security to protect the Government from financial
losses.

| 28.201 Requirementsfor security.

(a) Agencies shall obtain adequate security for bonds
(including coinsurance and reinsurance agreements)
required or used with a contract for supplies or services
(including construction). Acceptable forms of security
include—

(1) Corporate or individua sureties; or
(2) Any of the types of security authorized in lieu of
sureties by 28.204.
(b) Solicitations shall not preclude offerors from using
| the types of surety or other security permitted by this sub-
part, unless prohibited by law or regulation.

28.202  Acceptability of corporate sureties.

(8)(1) Corporate sureties offered for bonds furnished
with contracts performed in the United States, its posses-
sions, or Puerto Rico must appear on the list contained in
the Department of Treasury Circular 570, “Companies
Holding Certificates of Authority as Acceptable Sureties on
Federal Bonds and Acceptable Reinsuring Companies.”

(2) The pena amount of the bond should not exceed
the surety’s underwriting limit stated in the Department of
the Treasury circular. If the pena amount exceeds the
underwriting limit, the bond will be acceptable only if—

(i) The amount which exceeds the specified limitis
coinsured or reinsured; and

(i) The amount of coinsurance or reinsurance does
not exceed the underwriting limit of each coinsurer or rein-
surer.

(3) Coinsurance or reinsurance agreements shall con-
form to the Department of the Treasury regulations in 31
CFR 223.10 and 223.11. When reinsurance is contempl ated,
the contracting office generally shall require reinsurance
agreements to be executed and submitted with the bonds
before making afinal determination on the bonds.

(4) When specified in the solicitation, the contracting
officer may accept a bond from the direct writing company
in satisfaction of the total bond requirement of the contract.
This is permissible until necessary reinsurance agreements
are executed, even though the total bond regquirement may
exceed the insurer’s underwriting limitation. The contractor
shall execute and submit necessary reinsurance agreements
to the contracting officer within the time specified on the
bid form, which may not exceed 45 calendar days after the
execution of the bond. The contractor shall use Standard
Form 273, Reinsurance Agreement for a Miller Act
Performance Bond, and Standard Form 274, Reinsurance
Agreement for a Miller Act Payment Bond, when reinsur-
ance is furnished with Miller Act bonds. Standard Form
275, Reinsurance Agreement in Favor of the United States,
is used when reinsurance is furnished with bonds for other
purposes.

(b) For contracts performed in aforeign country, sureties
not appearing on Treasury Department Circular 570 are
acceptable if the contracting officer determines that it is
impracticable for the contractor to use Treasury listed
sureties.

(c) The Department of the Treasury issues supplements
to Circular 570, notifying all Federal agencies of (1) new
approved corporate surety companies and (2) the termina-
tion of the authority of any specific corporate surety to
qualify as a surety on Federal bonds. Upon receipt of noti-
fication of termination of a company’s authority to qualify
as a surety on Federal bonds, the contracting officer shall
review the outstanding contracts and take action necessary
to protect the Government, including, where appropriate,
securing new bonds with acceptable sureties in lieu of out-
standing bonds with the named company.

(d) The Department of the Treasury Circular 570 may be
obtained from the—

U.S. Department of the Treasury
Financial Management Service

Surety Bond Branch

401 14th St., SW, 2nd Floor—West Wing
Washington, DC 20227
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28.203 Acceptability of individual sureties.

(@) An individual surety is acceptable for all types of
bonds except position schedule bonds. The contracting offi-
cer shall determine the acceptability of individuals proposed
as sureties, and shall ensure that the surety's pledged assets
are sufficient to cover the bond obligation. (See 28.203-7
for information on excluded individual sureties.)

(b) An individual surety must execute the bond, and the
unencumbered value of the assets (exclusive of all out-
standing pledges for other bond obligations) pledged by the
individual surety, must equal or exceed the pena amount of
each bond. Theindividual surety shall execute the Standard
Form 28 and provide a security interest in accordance with
28.203-1. Oneindividual surety is adequate support for a
bond, provided the unencumbered value of the assets
pledged by that individual surety equal or exceed the
amount of the bond. An offeror may submit up to threeindi-
vidual sureties for each bond, in which case the pledged
assets, when combined, must egqual or exceed the pena
amount of the bond. Each individual surety must accept
both joint and severa liability to the extent of the penal
amount of the bond.

(c) If the contracting officer determines that no individ-
ual surety in support of a bid guarantee is acceptable, the
offeror utilizing the individual surety shall be rejected as
nonresponsible, except as provided in 28.101-4. A finding
of nonresponsibility based on unacceptability of an individ-
ual surety, need not be referred to the Small Business
Administration for a competency review. (See 19.602-
1(a)(2)(i) and 61 Comp. Gen. 456 (1982).)

(d) A contractor submitting an unacceptable individual
surety in satisfaction of a performance or payment bond
requirement may be permitted a reasonable time, as deter-
mined by the contracting officer, to substitute an acceptable
surety for a surety previously determined to be unaccept-
able.

(e) When evaluating individual sureties, contracting offi-
cers may obtain assistance from the office identified in
28.202(d).

(f) Contracting officers shall obtain the opinion of legal
counsel as to the adequacy of the documents pledging the
assets prior to accepting the bid guarantee and payment and
performance bonds.

(9) Evidence of possible criminal or fraudulent activities
by an individual surety shall be referred to the appropriate
agency official in accordance with agency procedures.

28.203-1 Security interests by an individual surety.

(a) Anindividual surety may be accepted only if a secu-
rity interest in assets acceptable under 28.203-2 is provided
to the Government by the individual surety. The security
interest shall be furnished with the bond.
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(b) The value at which the contracting officer acceptsthe
assets pledged must be equal to or greater than the aggregate
penal amounts of the bonds required by the solicitation and
may be provided by one or a combination of the following
methods:

(1) An escrow account with afederally insured finan-
cial institution in the name of the contracting agency. (See
28.203-2(b)(2) with respect to Government securities in
book entry form.) Acceptable securities for deposit in
escrow are discussed in 28.203-2. While the offeror is
responsible for establishing the escrow account, the terms
and conditions must be acceptabl e to the contracting officer.
At aminimum, the escrow account shall provide for the fol-
lowing:

(i) The account must provide the contracting offi-
cer the sole and unrestricted right to draw upon all or any
part of the funds deposited in the account. A written
demand for withdrawal shall be sent to the financial institu-
tion, after obtaining the concurrence of legal counsel, by the
contracting officer with a copy to the offeror/contractor and
to the surety. Within the time period specified in the
demand, the financial institution would pay the Government
the amount demanded up to the amount on deposit. If any
dispute should arise between the Government and the
offeror/contractor, the surety, or the subcontractors or sup-
pliers with respect to the offer or contract, the financial
institution would be required, unless precluded by order of
a court of competent jurisdiction, to disburse monies to the
Government as directed by the contracting officer.

(i) The financial institution would be authorized to
release to the individual surety al or part of the balance of
the escrow account, including any accrued interest, upon
receipt of written authorization from the contracting officer.

(iii) The Government would not be responsible for
any costs attributable to the establishment, maintenance,
administration, or any other aspect of the account.

(iv) Thefinancial institution would not be liable or
responsible for the interpretation of any provisions or terms
and conditions of the solicitation or contract.

(v) The financia institution would provide peri-
odic account statements to the contracting officer.

(vi) The terms of the escrow account could not be
amended without the consent of the contracting officer.

(2) A lien on real property, subject to the restrictions
in 28.203-2 and 28.203-3.

28.203-2 Acceptability of assets.

(a) The Government will accept only cash, readily mar-
ketable assets, or irrevocable letters of credit from a
federally insured financial institution from individual
sureties to satisfy the underlying bond obligations.

(b) Acceptable assets include—
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liabilities. Theindividual surety shall, as a condition of the
partial release, furnish an affidavit agreeing that the release
of such assets does not relieve the individual surety of its
obligations under the bond(s).

28.203-6 Contract clause.

Insert the clause at 52.228-11 in solicitations and con-
tracts which require the submission of bid guarantees,
performance, or payment bonds.

28.203-7 Exclusion of individual sureties.

(@ An individua may be excluded from acting as a
surety on bonds submitted by offerors on procurement by
the executive branch of the Federal Government, by the
acquiring agency's head or designee utilizing the procedures
in Subpart 9.4. The exclusion shall be for the purpose of
protecting the Government.

(b) An individual may be excluded for any of the fol-
lowing causes:

(1) Failureto fulfill the obligations under any bond.

(2) Failureto disclose all bond obligations.

(3) Misrepresentation of the value of available assets
or outstanding liabilities.

(4) Any fase or miseading statement, signature or
representation on a bond or affidavit of individual surety-
ship.

(5) Any other cause affecting responsibility as a
surety of such serious and compelling nature as may be
determined to warrant exclusion.

() Anindividual surety excluded pursuant to this sub-
section shall be included on the List of Parties Excluded
from Federal Procurement and Nonprocurement Programs.
(See 9.404.)

(d) Contracting officers shall not accept the bonds of
individual sureties whose names appear on the List of
Parties Excluded from Federal Procurement and
Nonprocurement Programs (see 9.404) unless the acquiring
agency's head or a designee states in writing the compelling
reasons justifying acceptance.

(e) Anexclusion of an individual surety under this sub-
section will also preclude such party from acting as a
contractor in accordance with Subpart 9.4.

28.204 Alternativesin lieu of corporate or individual
sureties.

(@ Any person required to furnish a bond to the
Government may furnish any of the types of security listed
in 28.204-1 through 28.204-3 instead of a corporate or indi-
vidua surety for the bond. When any of those types of
security are deposited, a statement shall be incorporated in
the bond form pledging the security in lieu of execution of
the bond form by corporate or individual sureties. The con-
tractor shall execute the bond forms as the principal.

Agencies shall establish safeguardsto protect against loss of
the security and shall return the security or its equivalent to
the contractor when the bond obligation has ceased.

(b) Upon written request by any contractor securing a
performance or payment bond by any of the types of secu-
rity listed in 28.204-1 through 28.204-3, the contracting
officer may release a portion of the security only when the
conditions allowing the partial release of lienin 28.203-5(c)
are met. The contractor shall, as a condition of the partial
release, furnish an affidavit agreeing that the release of such
security does not relieve the contractor of its obligations
under the bond(s).

(c) The contractor may satisfy a requirement for bond
security by furnishing a combination of the types of security
listed in 28.204-1 through 28.204-3 or a combination of
bonds supported by these types of security and additional
surety bonds under 28.202 or 28.203. During the period for
which abond supported by security isrequired, the contrac-
tor may substitute one type of security listed in 28.204-1
through 28.204-3 for another, or may substitute, in whole or
combination, additional surety bonds under 28.202 or
28.203.

28.204-1 United States bonds or notes.

Any person required to furnish abond to the Government
has the option, instead of furnishing a surety or sureties on
the bond, of depositing certain United States bonds or notes
in an amount equal at their par value to the penal sum of the
bond (the Act of February 24, 1919 (31 U.S.C. 9303) and
Treasury Department Circular No. 154 dated July 1, 1978
(31 CFR Part 225)). In addition, a duly executed power of
attorney and agreement authorizing the collection or sale of
such United States bonds or notes in the event of default of
the principal on the bond shall accompany the deposited
bonds or notes. The contracting officer may—

(a) Turn securities over to the finance or other authorized
agency official; or

(b) Deposit them with the Treasurer of the United States,
aFederal Reserve Bank (or branch with requisite facilities),
or other depository designated for that purpose by the
Secretary of the Treasury, under procedures prescribed by
the agency concerned and Treasury Department Circular
No. 154 (exception: The contracting officer shall deposit all
bonds and notes received in the District of Columbia with
the Treasurer of the United States).

28.204-2 Certified or cashier's checks, bank drafts,
money orders, or currency.

Any person required to furnish a bond has an option to
furnish acertified or cashier’s check, bank draft, Post Office
money order, or currency, in an amount equal to the penal
sum of the bond, instead of furnishing surety or sureties on
the bonds. Those furnishing checks, drafts, or money orders
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shall draw them to the order of the appropriate Federal
agency.

28.204-3 Irrevocable letter of credit (ILC).

(a) Any person required to furnish a bond has the option
to furnish a bond secured by an ILC in an amount equal to
the penal sum required to be secured (see 28.204). A sepa-
rate ILC is required for each bond.

(b) ThelLC shall beirrevocable, require presentation of
no document other than a written demand and the ILC (and
letter of confirmation, if any), expire only as provided in
paragraph (f) of this subsection, and be issued/confirmed by
an acceptable federally insured financial ingtitution as pro-
vided in paragraph (g) of this subsection.

(c) Todraw on the ILC, the contracting officer shall use
the sight draft set forth in the clause at 52.228-14, and pre-
sent it with the ILC (including letter of confirmation, if any)
to the issuing financial ingtitution or the confirming finan-
cial institution (if any).

(d) If the contractor does not furnish an acceptable
replacement ILC, or other acceptable substitute, at least 30
days before an ILC's scheduled expiration, the contracting
officer shall immediately draw on the ILC.

(e) If, after the period of performance of acontract where
ILCs are used to support payment bonds, there are out-
standing claims against the payment bond, the contracting
officer shall draw on the ILC prior to the expiration date of
the ILC to cover these claims.

(f) The period for which financial security is required
shall be as follows:

(1) If used as a bid guarantee, the ILC should expire
no earlier than 60 days after the close of the bid acceptance
period.

(2) If used as an alternative to corporate or individual
sureties as security for a performance or payment bond, the
offeror/contractor may submit an ILC with an initial expira
tion date estimated to cover the entire period for which
financial security isrequired or an ILC with an initial expi-
ration date that is a minimum period of one year from the
date of issuance. The ILC shall provide that, unless the
issuer provides the beneficiary written notice of non-
renewal at least 60 daysin advance of the current expiration
date, the ILC is automatically extended without amendment
for one year from the expiration date, or any future expira-
tion date, until the period of required coverage is completed
and the contracting officer provides the financia institution
with awritten statement waiving the right to payment. The
period of required coverage shall be:

(i) For contracts subject to the Miller Act, the later
of —
(A) One year following the expected date of
final payment;
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(B) For performance bonds only, until comple-
tion of any warranty period; or

(C) For payment bonds only, until resolution of
al claims filed against the payment bond during the one-
year period following final payment.

(ii) For contracts not subject to the Miller Act, the

later of —

(A) 90 days following final payment; or

(B) For performance bonds only, until comple-
tion of any warranty period.

(g) Only federally insured financial institutions rated
investment grade or higher shall issue or confirm the ILC.
Unless the financial institution issuing the ILC had letter of
credit business of at least $25 million in the past year, ILCs
over $5 million must be confirmed by another acceptable
financial institution that had letter of credit business of at
least $25 million in the past year.

(1) The offeror/contractor shall provide the contract-
ing officer a credit rating from a recognized commercial
rating service as specified in Office of Federal Procurement
Policy Pamphlet No. 7 (see 28.204-3(h)) that indicates the
financial institution has the required rating(s) as of the date
of issuance of the ILC.

(2) If the contracting officer learns that a financial
institution’s rating has dropped below the required level,
the contracting officer shall give the contractor 30 days to
substitute an acceptable ILC or shall draw on the ILC
using the sight draft in paragraph (g) of the clause at
52.228-14.

(h)(1) Additional information on credit rating services
and investment grade ratings is contained within Office of
Federal Procurement Policy Pamphlet No. 7, Use of
Irrevocable Letters of Credit. This pamphlet may be
obtained by calling the Office of Management and Budget's
publications office at (202) 395-7332.

(2) A copy of the Uniform Customs and Practice
(UCP) for Documentary Credits, 1993 Revision,
International Chamber of Commerce Publication No. 500,
is available from:

ICC Publishing, Inc.
156 Fifth Avenue
New York NY 10010

Telephone:  (212) 206-1150
Telefax: (212) 633-6025
E-mail: iccpub@interport.net

28.204-4 Contract clause.

Insert the clause at 52.228-14, Irrevocable Letter of
Credit, in solicitations and contracts for services, supplies,
or construction, when a bid guarantee, or performance
bonds, or performance and payment bonds are required.
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Subpart 28.3—Insurance

28.301 Policy.

Contractors shall be required to carry insurance under the
following circumstances:

(a)(1) The Government requires any contractor subject
to Cost Accounting Standard (CAS) 416 (48 CFR 9004.416
(Appendix, FAR looseleaf edition)) to obtain insurance, by
purchase or self-coverage, for the perils to which the con-
tractor is exposed, except when—

(i) The Government, by providing in the contract
in accordance with law, agrees to indemnify the contractor
under specified circumstances; or

(i) The contract specifically relievesthe contractor
of liahility for loss of or damage to Government property.

(2) The Government reserves the right to disapprove
the purchase of any insurance coverage not in the
Government’s interest.

(3) Allowahility of the insurance program’s cost shall
be determined in accordance with the criteriain 31.205-19.

(b) Contractors, whether or not their contracts are subject
to CAS 416, are required by law and this regulation to pro-

[The next pageis 28-13.]
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apply, except that sealed bidding need not be used for con-
struction contracts to be performed outside the United
States, its possessions, or Puerto Rico. (See 6.401(b)(2).)
(b) Contracting officers shall acquire architect-engineer
services by negotiation, and select sources in accordance
with applicable law, Subpart 36.6, and agency regulations.

36.104 Policy.

Unless the traditional acquisition approach of design-
bid-build established under the Brooks Architect-Engineers
Act (41 U.S.C. 541, et seq.) or another acquisition proce-
dure authorized by law is used, the contracting officer shall
use the two-phase selection procedures authorized by
10 U.S.C. 2305a or 41 U.S.C. 253m when entering into a
contract for the design and construction of apublic building,
facility, or work, if the contracting officer makes a determi-
nation that the procedures are appropriate for use (see
Subpart 36.3). Other acquisition procedures authorized by
law include the procedures established in this part and other
parts of this chapter and, for DoD, the design-build process
described in 10 U.S.C. 2862.

Subpart 36.2—Special Aspects of Contracting
for Construction

36.201 Evaluation of contractor performance.

(a) Preparation of performance evaluation reports. (1)
The contracting activity shall evaluate contractor perfor-
mance and prepare a performance report using the SF 1420,
Performance Evaluation (Construction Contracts), for each
construction contract of—

(i) $500,000 or more; or
(ii) More than $10,000, if the contract was termi-
nated for default.

(2) The report shall be prepared at the time of final
acceptance of the work, at the time of contract termination,
or at other times, as appropriate, in accordance with agency
procedures. Ordinarily, the evaluating official who prepares
the report should be the person responsible for monitoring
contract performance.

(3) If the evaluating official concludes that a contrac-
tor’s overall performance was unsatisfactory, the contractor
shall be advised in writing that a report of unsatisfactory
performance is being prepared and the basis for the report.
If the contractor submits any written comments, the evalu-
ating official shall include them in the report, resolve any
alleged factual discrepancies, and make appropriate
changes in the report.

(4) The head of the contracting activity shall estab-
lish procedures which ensure that fully qualified personnel
prepare and review performance reports.

(b) Review of performance reports. Each performance
report shall be reviewed to ensure that it is accurate and fair.

The reviewing official should have knowledge of the con-
tractor’'s performance and should normally be at an
organizational level above that of the evaluating official.

(c) Distribution and use of performance reports. (1)
Each performance report shall be distributed in accordance
with agency procedures. One copy shall be included in the
contract file. The contracting activity shall retain the report
for at least six years after the date of the report.

(2) Before making a determination of responsibility
in accordance with Subpart 9.1, the contracting officer may
consider performance reports in accordance with agency
instructions.

36.202 Specifications.

() Construction specifications shall conform to the
requirements in Part 11 of this regulation.

(b) Whenever possible, contracting officers shall ensure
that references in specifications are to widely recognized
standards or specifications promulgated by governments,
industries, or technical societies.

() When “brand name or equal” descriptions are neces-
sary, specifications must clearly identify and describe the
particular physical, functional, or other characteristics of the
brand-name items which are considered essential to satisfy-
ing the requirement.

36.203 Government estimate of construction costs.

(8 An independent Government estimate of construction
costs shall be prepared and furnished to the contracting officer
at the earliest practicable time for each proposed contract and
for each contract modification anticipated to cost $100,000 or I
more. The contracting officer may require an estimate when
the cost of required work is anticipated to be less than
$100,000. The estimate shall be prepared in as much detail as I
though the Government were competing for award.

(b) When two-step sealed bidding is used, the indepen-
dent Government estimate shall be prepared when the
contract requirements are definitized.

(c) Access to information concerning the Government
estimate shall be limited to Government personnel whose
official dutiesrequire knowledge of the estimate. An excep-
tion to this rule may be made during contract negotiationsto
allow the contracting officer to identify a specialized task
and disclose the associated cost breskdown figures in the
Government estimate, but only to the extent deemed neces-
sary to arrive at a fair and reasonable price. The overall
amount of the Government's estimate shall not be disclosed
except as permitted by agency regulations.

36.204 Disclosure of the magnitude of construction
proj ects.
Advance notices and solicitations shall state the magni-
tude of the requirement in terms of physical characteristics
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and estimated price range. In no event shall the statement
of magnitude disclose the Government's estimate.
Therefore, the estimated price should be described in terms
of one of the following price ranges:

(a) Lessthan $25,000.

(b) Between $25,000 and $100,000.

(c) Between $100,000 and $250,000.

(d) Between $250,000 and $500,000.

(e) Between $500,000 and $1,000,000.

(f) Between $1,000,000 and $5,000,000.

(9) Between $5,000,000 and $10,000,000.

(h) More than $10,000,000.

36.205 Statutory cost limitations.

(a) Contracts for construction shall not be awarded at a
cost to the Government—

(1) In excess of statutory cost limitations, unless
applicable limitations can be and are waived in writing for
the particular contract; or

(2) Which, with allowances for Government-
imposed contingencies and overhead, exceeds the statutory
authorization.

(b) Solicitations containing one or more items subject to
statutory cost limitations shall state—

(1) The applicable cost limitation for each affected
item in a separate schedule;

(2) That an offer which does not contain separately-
priced schedules will not be considered; and

(3) That the price on each schedule shall include an
approximate apportionment of all estimated direct costs,
allocable indirect costs, and profit.

(c) The Government shall reject an offer if its prices
exceed applicable statutory limitations, unless laws or
agency procedures provide pertinent exemptions. However,
if it isin the Government’s interest, the contracting officer
may include a provision in the solicitation which permits the
award of separate contractsfor individual itemswhose prices
are within or subject to applicable statutory limitations.

(d) The Government shall also reject an offer if itsprices
are within statutory limitations only because it is materially
unbalanced. An offer is unbalanced if its prices are signifi-
cantly lessthan cost for some work, and overstated for other
work.

36.206 Liquidated damages.

The contracting officer shall evaluate the need for liqui-
dated damages in a construction contract in accordance with
11.502 and agency regulations.

36.207 Pricing fixed-price construction contracts.

() Generally, firm-fixed-price contracts shall be used to
acquire construction. They may be priced—
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(1) On alump-sum basis (when a lump sum is paid
for the total work or defined parts of the work),

(2) Onaunit-price basis (when aunit priceispaid for
a specified quantity of work units), or

(3) Using a combination of the two methods.

(b) Lump-sum pricing shall be used in preference to unit
pricing except when—

(1) Large quantities of work such as grading, paving,
building outside utilities, or site preparation are involved;

(2) Quantities of work, such as excavation, cannot be
estimated with sufficient confidence to permit a lump-sum
offer without a substantial contingency;

(3) Estimated quantities of work required may
change significantly during construction; or

(4) Offerors would have to expend unusual effort to
develop adequate estimates.

(c) Fixed-price contracts with economic price adjust-
ment may be used if such a provision is customary in
contracts for the type of work being acquired, or when
omission of an adjustment provision would preclude a sig-
nificant number of firms from submitting offers or would
result in offerors including unwarranted contingencies in
proposed prices.

36.208 Concurrent performance of firm-fixed-price
and other types of construction contracts.

In view of potential labor and administrative problems,
cost-plus-fixed-fee, price-incentive, or other types of con-
tractswith cost variation or cost adjustment features shall not
be permitted concurrently, at the same work site, with firm-
fixed-price, lump sum, or unit price contracts except with the
prior approval of the head of the contracting activity.

36.209 Construction contracts with architect-engineer
firms.

No contract for the construction of a project shall be
awarded to the firm that designed the project or its sub-
sidiaries or affiliates, except with the approval of the head
of the agency or authorized representative.

36.210 Ingpection of site and examination of data.

The contracting officer should make appropriate arrange-
ments for prospective offerors to inspect the work site and to
have the opportunity to examine data available to the
Government which may provide information concerning the
performance of the work, such as boring samples, original
boring logs, and records and plans of previous construction.
The data should be assembled in one place and made available
for examination. The solicitation should notify offerors of the
time and place for the site inspection and data examination. If
it is not feasible for offerors to ingpect the site or examine the
data on their own, the solicitation should also designate an
individual who will show the site or data to the offerors.
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expected to exceed the simplified acquisition threshold.
This clause may be inserted in solicitations and contracts
when the contract amount is expected to be at or below the
simplified acquisition threshold.

36.512 Cleaning up.

The contracting officer shall insert the clause at
52.236-12, Cleaning Up, in solicitations and contracts
when a fixed-price construction contract or a fixed-price
dismantling, demolition, or removal of improvements con-
tract is contemplated and the contract amount is expected
to exceed the simplified acquisition threshold. The con-
tracting officer may insert the clause in solicitations and
contracts when a fixed-price construction or a fixed-price
contract for dismantling, demolition, or removal of
improvements is contemplated and the contract amount is
expected to be at or below the simplified acquisition
threshold.

36.513 Accident prevention.

(a8 The contracting officer shall insert the clause at
52.236-13, Accident Prevention, in solicitations and con-
tracts when a fixed-price construction contract or a
fixed-price dismantling, demolition, or removal of improve-
ments contract is contemplated and the contract amount is
expected to exceed the simplified acquisition threshold.
The contracting officer may insert the clausein solicitations
and contracts when a fixed-price construction or a fixed-
price contract for dismantling, demolition, or removal of
improvements is contemplated and the contract amount is
expected to be at or below the simplified acquisition thresh-
old. If the contract will involve work of along duration or
hazardous nature, the contracting officer shall usethe clause
with its Alternate I.

(b) The contracting officer shall insert the clause or the
clause with its Alternate | in solicitations and contracts
when a contract for servicesto be performed at Government
facilities (see 48 CFR Part 37) is contemplated, and techni-
cal representatives advise that special precautions are
appropriate.

(c) The contracting officer should inform the
Occupational Safety and Health Administration (OSHA), or
other cognizant Federal, State, or local officials, of
instances where the contractor has been notified to take
immediate action to correct serious or imminent dangers.

36.514 Availability and use of utility services.

The contracting officer shall insert the clause at
52.236-14, Availability and Use of Utility Services, in solic-
itations and contracts when a fixed-price construction
contract or a fixed-price dismantling, demolition, or
removal of improvements contract is contemplated, the con-
tract is to be performed on Government sites, and the

contracting officer decides (@) that the existing utility sys-
tem(s) is adequate for the needs of both the Government and
the contractor, and (b) furnishing it isin the Government’s
interest. When this clause is used, the contracting officer
shall list the available utilities in the contract.

36.515 Schedulesfor construction contracts.

The contracting officer may insert the clause at
52.236-15, Schedules for Construction Contracts, in solici-
tations and contracts when a fixed-price construction
contract is contemplated, the contract amount is expected to
exceed the simplified acquisition threshold, and the period
of actual work performance exceeds 60 days. This clause
may also be inserted in such solicitations and contracts
when work performance is expected to last lessthan 60 days
and an unusual situation exists that warrants imposition of
the requirements. This clause should not be used in the
same contract with clauses covering other management
approaches for ensuring that a contractor makes adequate
progress.

36.516 Quantity surveys.

The contracting officer may insert the clause at
52.236-16, Quantity Surveys, in solicitations and contracts
when afixed-price construction contract providing for unit
pricing of items and for payment based on quantity surveys
is contemplated. If it is determined at alevel above that of
the contracting officer that it is impracticable for
Government personnel to perform the original and fina
surveys, and the Government wishes the contractor to per-
form these surveys, the clause shall be used with its
Alternate.

36.517 Layout of work.

The contracting officer shall insert the clause at
52.236-17, Layout of Work, in solicitations and contracts
when a fixed-price construction contract is contemplated
and use of this clause is appropriate due to a need for accu-
rate work layout and for siting verification during work
performance.

36.518 Work oversight in cost-reimbursement
construction contracts.

The contracting officer shall insert the clause at
52.236-18, Work Oversight in Cost-Reimbursement
Construction Contracts, in solicitations and contracts when a
cost-reimbursement construction contract is contemplated.

36.519 Organization and direction of the work.

The contracting officer shall insert the clause at
52.236-19, Organization and Direction of the Work, in
solicitations and contracts when a cost-reimbursement con-
struction contract is contempl ated.
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32520 [Reserved]

36.521 Specifications and drawings for construction.

The contracting officer shal insert the clause at 52.236-21,
Specifications and Drawings for Construction, in solicitations
and contracts when a fixed-price construction contract or a
fixed-price dismantling, demolition, or remova of improve-
ments contract is contemplated and the contract amount is
expected to exceed the simplified acquisition threshold. The
contracting officer may insert the clause in solicitations and
contracts when a fixed-price construction or a fixed-price
contract for dismantling, demolition, or removal of improve-
ments is contemplated and the contract amount is expected to
be at or below the smplified acquisition threshold. When the
Government needs record drawings, the contracting officer
shall—

(8) Use the clause with its Alternate I, if reproducible
shop drawings are needed; or

(b) Use the clause with its Alternate I, if reproducible
shop drawings are not needed.

36.522 Preconstruction conference.

If the contracting officer determines it may be desirable
to hold a preconstruction conference, the contracting officer
shall insert a clause substantialy the same as the clause at
52.236-26, Preconstruction Conference, in solicitations and
fixed price contracts for construction or for dismantling,
demolition or removal of improvements.

36.523 Sitevisit.

The contracting officer shall insert a provision substan-
tially the same as the provision at 52.236-27, Site Visit
(Construction), in solicitations which include the clauses at
52.236-2, Differing Site Conditions, and 52.236-3, Site
Investigations and Conditions Affecting the Work. Alternate
| may be used when an organized site visit will be conducted.

Subpart 36.6—Architect-Engineer Services

36.600 Scope of subpart.
This subpart prescribes policies and procedures applica
ble to the acquisition of architect-engineer services.

36.601 Policy.

36.601-1 Public announcement.

The Government shall publicly announce al require-
ments for architect-engineer services and negotiate
contracts for these services based on the demonstrated com-
petence and qualifications of prospective contractors to
perform the services at fair and reasonable prices. (See
Pub. L. 92-582, as amended; 40 U.S.C. 541-544.)

36-10

36.601-2 Competition.

Acquisition of architect-engineer services in accordance
with the procedures in this subpart will constitute a compet-
itive procedure. (See 6.102(d)(1).)

36.601-3 Applicable contracting procedures.

(a) For facility design contracts, the statement of work
shall require that the architect-engineer specify, in the con-
struction design specifications, use of the maximum
practicable amount of recovered materials consistent with
the performance requirements, availability, price reason-
ableness, and cost-effectiveness. Where appropriate, the
statement of work also shall require the architect-engineer
to consider energy conservation, pollution prevention, and
waste reduction to the maximum extent practicable in
developing the construction design specifications.

(b) Sources for contracts for architect-engineer services
shall be selected in accordance with the procedures in this
subpart rather than the solicitation or source selection pro-
cedures prescribed in Parts 13, 14, and 15 of this regulation.

(c) When the contract statement of work includes both
architect-engineer services and other services, the contract-
ing officer shall follow the procedures in this subpart if the
statement of work, substantially or to a dominant extent,
specifies performance or approval by a registered or
licensed architect or engineer. If the statement of work does
not specify such performance or approval, the contracting
officer shall follow the procedures in Parts 13, 14, or 15.

(d) Other than “incidental services’ as specified in the
definition of architect-engineer services in 36.102 and in
36.601-4(a)(3), services that do not require performance by
aregistered or licensed architect or engineer, notwithstand-
ing the fact that architect-engineers also may perform those
services, should be acquired pursuant to Parts 13, 14,
and 15.

36.601-4 Implementation.

(&) Contracting officers should consider the following
services to be “architect-engineer services’ subject to the
procedures of this subpart:

(1) Professional services of an architectura or engi-
neering nature, as defined by applicable State law, which the
State law requires to be performed or approved by a regis-
tered architect or engineer.

(2) Professional services of an architectural or engi-
neering nature associated with design or construction of real
property.

(3) Other professional services of an architectural or
engineering nature or services incidental thereto (including
studies, investigations, surveying and mapping, tests, evalu-
ations, consultations, comprehensive planning, program
management, conceptual designs, plans and specifications,
value engineering, construction phase services, soils engi-
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neering, drawing reviews, preparation of operating and
maintenance manuals and other related services) that 1ogi-
cally or justifiably require performance by registered
architects or engineers or their employees.

(4) Professional surveying and mapping services of
an architectural or engineering nature. Surveying is consid-
ered to be an architectural and engineering service and shall
be procured pursuant to section 36.601 from registered sur-
veyors or architects and engineers. Mapping associated
with the research, planning, development, design, construc-
tion, or alteration of real property is considered to be an
architectural and engineering service and is to be procured
pursuant to section 36.601. However, mapping services
such as those typically performed by the Defense Mapping
Agency that are not connected to traditionally understood or
accepted architectural and engineering activities, are not
incidental to such architectural and engineering activities or
have not in themselves traditionally been considered archi-
tectural and engineering services shall be procured pursuant
to provisionsin Parts 13, 14, and 15.

(b) Contracting officers may award contracts for archi-
tect-engineer services to any firm permitted by law to
practice the professions of architecture or engineering.

36.602 Selection of firms for architect-engineer
contracts.

36.602-1 Selection criteria.

() Agencies shall evaluate each potential contractor in
terms of its—

(1) Professional qualifications necessary for satisfac-
tory performance of required services;

(2) Specidized experience and technical competence
in the type of work required, including, where appropriate,
experience in energy conservation, pollution prevention,
waste reduction, and the use of recovered materials;

(3) Capacity to accomplish the work in the required
time;

(4) Past performance on contracts with Government
agencies and private industry in terms of cost control, qual-
ity of work, and compliance with performance schedules,

(5) Location in the general geographical area of the
project and knowledge of the locality of the project; pro-
vided, that application of this criterion leaves an appropriate
number of qualified firms, given the nature and size of the
project; and

| (6) Acceptability under other appropriate evaluation
criteria.

(b) When the use of design competition is approved by
the agency head or a designee, agencies may evaluate firms
on the basis of their conceptual design of the project.
Design competition may be used when—

(1) Unique situations exist involving prestige pro-
jects, such as the design of memorials and structures of
unusual national significance;

(2) Sufficient timeis available for the production and
evaluation of conceptual designs; and

(3) The design competition, with its costs, will sub-
stantially benefit the project.

(c) Hold discussions with at least three of the most
highly qualified firms regarding concepts, the relative util-
ity of alternative methods and feasible waysto prescribe the
use of recovered materials and achieve waste reduction and
energy-efficiency in facility design (see Part 23).

36.602-2 Evaluation boards.

(8 When acquiring architect-engineer services, an
agency shall provide for one or more permanent or ad hoc
architect-engineer evaluation boards (which may include
presel ection boards when authorized by agency regulations)
to be composed of members who, collectively, have experi-
ence in architecture, engineering, construction, and
Government and related acquisition matters. Members shall
be appointed from among highly qualified professional
employees of the agency or other agencies, and if autho-
rized by agency procedure, private practitioners of
architecture, engineering, or related professions. One
Government member of each board shall be designated as
the chairperson.

(b) No firm shal be eligible for award of an architect-
engineer contract during the period in which any of its
principals or associates are participating as members of the
awarding agency's evaluation board.

36.602-3 Evaluation board functions.

Under the general direction of the head of the contract-
ing activity, an evaluation board shall perform the following
functions:

(8) Review the current data files on eligible firms and
responses to a public notice concerning the particular pro-
ject (see 36.604).

(b) Evauate the firms in accordance with the criteriain
36.602-1.

(c) Hold discussions with at least three of the most
highly qualified firms regarding concepts and the relative
utility of alternative methods of furnishing the required
services.

(d) Prepare a selection report for the agency head or
other designated selection authority recommending, in
order of preference, at least three firms that are considered
to be the most highly qualified to perform the required ser-
vices. The report shall include a description of the
discussions and evaluation conducted by the board to allow
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the selection authority to review the considerations upon
which the recommendations are based.

36.602-4 Selection authority.

(8 The final selection decision shall be made by the
agency head or a designated selection authority.

(b) The selection authority shall review the recommen-
dations of the evaluation board and shall, with the advice of
appropriate technical and staff representatives, make the
final selection. Thisfinal selection shall bealisting, in order
of preference, of the firms considered most highly qualified
to perform the work. If the firm listed as the most preferred
is not the firm recommended as the most highly qualified by
the evaluation board, the sel ection authority shall provide for
the contract file a written explanation of the reason for the
preference. All firms on the final selection list are consid-
ered “ selected firms” with which the contracting officer may
negotiate in accordance with 36.606.

(c) The selection authority shall not add firms to the
selection report. If the firms recommended in the report are
not deemed to be qualified or the report is considered inad-
equate for any reason, the selection authority shall record
the reasons and return the report through channels to the
evaluation board for appropriate revision.

(d) The board shall be promptly informed of the final
selection.

36.602-5 Short sdlection process for contracts not to
exceed the simplified acquisition threshold.

When authorized by the agency, either or both of the
short processes described in this subsection may be used to
select firms for contracts not expected to exceed the simpli-
fied acquisition threshold. Otherwise, the procedures
prescribed in 36.602-3 and 36.602-4 shall be followed.

(a) Selection by the board. The board shall review and
evaluate architect-engineer firms in accordance with
36.602-3, except that the selection report shall serve as the
final selection list and shall be provided directly to the con-
tracting officer. The report shall serve as an authorization
for the contracting officer to commence negotiations in
accordance with 36.606.

(b) Selection by the chairperson of the board. When the
board decides that formal action by the board is not neces-
sary in connection with a particular selection, the following
procedures shall be followed:

(1) The chairperson of the board shall perform the
functions required in 36.602-3.

(2) The agency head or designated selection author-
ity shall review the report and approve it or return it to the
chairperson for appropriate revision.

(3) Upon receipt of an approved report, the chairper-
son of the board shall furnish the contracting officer a copy
of the report which will serve as an authorization for the
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contracting officer to commence negotiations in accordance
with 36.606.

36.603 Collecting data on and appraising firms'
qualifications.

(a) Establishing offices. Agencies shall maintain offices
or permanent evaluation boards, or arrange to use the
offices or boards of other agencies, to receive and maintain
data on firms wishing to be considered for Government con-
tracts. Each office or board shall be assigned a jurisdiction
by its parent agency, making it responsible for a geographi-
cal region or area, or a specialized type of construction.

(b) Qualifications data. To be considered for architect-
engineer contracts, a firm must file with the appropriate
office or board the Standard Form 254 (SF 254), “ Architect-
Engineer and Related Services Questionnaire,” and when
applicable, the Standard Form 255 (SF 255), “Architect-
Engineer and Related Services Questionnaire for Specific
Project.”

(c) Data files and the classification of firms. Under the
direction of the parent agency, offices or permanent evalua-
tion boards shall maintain an architect-engineer
qualifications datafile. These officesor boards shall review
the SF's 254 and 255 filed, and shall classify each firm with
respect to—

(1) Location;

(2) Specialized experience;

(3) Professional capabilities; and

(4) Capacity, with respect to the scope of work that can
be undertaken. A firm's ability and experience in computer-
assisted design should be considered, when appropriate.

(d) Currency of files. Any office or board maintaining
qualifications data files shall review and update each file at
least once ayear. This process should include:

(1) Encouraging firmsto submit annually an updated
statement of qualifications and performance data on a
SF 254.

(2) Reviewing the SF's 254 and 255 and, if neces-
sary, updating the firm’s classification (see 36.603(c)).

(3) Recording any contract awards made to the firm
in the past year.

(4) Assuring that the file contains a copy of each per-
tinent performance report (see 36.604).

(5) Discarding any material that has not been updated
within the past three years, if it is no longer pertinent, see
36.604(c).

(6) Posting the date of the review in the file.

(e) Useof datafiles. Evaluation boards and other appro-
priate Government employees, including contracting
officers, shall use data files on firms.



FAC 97—01 OCTOBER 21, 1997

PART 36—CONSTRUCTION AND ARCHITECT-ENGINEER CONTRACTS

36.607

36.604 Performance evaluation.

(a) Preparation of performance reports. For each con-
tract of more than $25,000, performance eval uation reports
shall be prepared by the cognizant contracting activity,
using the SF 1421, Performance Evaluation (Architect-
Engineer). Performance evaluation reports may aso be
prepared for contracts of $25,000 or less.

(1) A report shall be prepared after final acceptance
of the A&E contract work or after contract termination.
Ordinarily, the evaluating official who prepares this report
should be the person responsible for monitoring contract
performance.

(2) A report may also be prepared after completion of
the actual construction of the project.

(3) In addition to the reports in subparagraphs (a)(1)
and (2) of this section, interim reports may be prepared at
any time.

(4) If theevaluating official concludes that a contrac-
tor's overall performance was unsatisfactory, the contractor
shall be advised in writing that a report of unsatisfactory
performance is being prepared and the basis for the report.
If the contractor submits any written comments, the evalu-
ating official shall include them in the report, resolve any
alleged factual discrepancies, and make appropriate
changes in the report.

(5) The head of the contracting activity shall estab-
lish procedures which ensure that fully qualified personnel
prepare and review performance reports.

(b) Review of performance reports. Each performance
report shall be reviewed to ensure that it is accurate and fair.
The reviewing official should have knowledge of the con-
tractor’s performance and should normally be at an
organizational level above that of the evaluating official.

(c) Distribution and use of performance reports. Each
performance report shall be distributed in accordance with
agency procedures. The report shall be included in the con-
tract file, and copies shall be sent to offices or boards for
filing with the firm’s qualifications data (see 36.603(d)(4)).
The contracting activity shall retain the report for at least six
years after the date of the report.

36.605 Government cost estimate for architect-
engineer work.

(8 An independent Government estimate of the cost of
architect-engineer services shall be prepared and furnished
to the contracting officer before commencing negotiations
for each proposed contract or contract modification
I expected to exceed $100,000. The estimate shall be pre-
pared on the basis of adetailed analysis of the required work
as though the Government were submitting a proposal .

(b) Access to information concerning the Government
estimate shall be limited to Government personnel whose
official dutiesrequire knowledge of the estimate. An excep-

tion to thisrule may be made during contract negotiationsto
allow the contracting officer to identify a specialized task
and disclose the associated cost breakdown figures in the
Government estimate, but only to the extent deemed neces-
sary to arrive at a fair and reasonable price. The overall
amount of the Government's estimate shall not be disclosed
except as permitted by agency regulations.

36.606 Negotiations.

(8 Unlessotherwise specified by the selection authority,
thefinal selection authorizesthe contracting officer to begin
negotiations. Negotiations shall be conducted in accor-
dance with Part 15 of this chapter, beginning with the most
preferred firm in the final selection (see 15.903(d)(1)(ii) on
fee limitation and the determination and findings require-
ment at 16.306(c)(2) for a cost-plus-fixed-fee contract).

(b) The contracting officer should ordinarily request a
proposal from the firm, ensuring that the solicitation does
not inadvertently preclude the firm from proposing the use
of modern design methods.

(c) The contracting officer shall inform the firm that no
construction contract may be awarded to the firm that
designed the project, except as provided in 36.209.

(d) During negotiations, the contracting officer should
seek advance agreement (see 31.109) on any charges for
computer-assisted design. When the firm’'s proposal does
not cover appropriate modern and cost-effective design
methods (e.g., computer-assisted design), the contracting
officer should discuss this topic with the firm.

(e) Because selection of firms is based upon qualifica
tions, the extent of any subcontracting is an important
negotiation topic. The clause prescribed at 44.204(d),
“Subcontractors and Outside Associates and Consultants”
(see 52.244-4), limits a firm's subcontracting to firms
agreed upon during negotiations.

() If amutualy satisfactory contract cannot be negoti-
ated, the contracting officer shall obtain a written best and
final offer from the firm, and notify the firm that negotia-
tions have been terminated. The contracting officer shall
then initiate negotiations with the next firm on the final
selection list. This procedure shall be continued until a
mutually satisfactory contract has been negotiated. If nego-
tiations fail with all selected firms, the contracting officer
shall refer the matter to the selection authority who, after
consulting with the contracting officer as to why a contract
cannot be negotiated, may direct the evaluation board to
recommend additional firms in accordance with 36.602.

36.607 Release of information on firm selection.

(a) After final selection has taken place, the contracting
officer may release information identifying only the archi-
tect-engineer firm with which a contract will be negotiated
for certain work. The work should be described in any
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release only in general terms, unless information relating to
the work is classified. If negotiations are terminated with-
out awarding a contract to the highest rated firm, the
contracting officer may release that information and state
that negotiations will be undertaken with another (named)
architect-engineer firm. When an award has been made, the
contracting officer may release award information (see
5.401).

(b) Debriefings of successful and unsuccessful firms
will be held after final selection has taken place and will be
conducted, to the extent practicable, in accordance with
15.1004, 15.1006(b) through (f), and 15.1007(c). Note that
15.1006(d)(2) through (d)(5) do not apply to architect-engi-
neer contracts.

36.608 Liability for Government costs resulting from
design errorsor deficiencies.

Architect-engineer contractors shall be responsible for
the professional quality, technical accuracy, and coordina-
tion of al services required under their contracts. A firm
may be liable for Government costs resulting from errors or
deficiencies in designs furnished under its contract.
Therefore, when a modification to a construction contract is
required because of an error or deficiency in the services
provided under an architect-engineer contract, the contract-
ing officer (with the advice of technical personnel and legal
counsel) shall consider the extent to which the architect-
engineer contractor may be reasonably liable. The
contracting officer shall enforce the liability and collect the
amount due, if the recoverable cost will exceed the admin-
istrative cost involved or is otherwise in the Government’s
interest. The contracting officer shall include in the contract
file a written statement of the reasons for the decision to
recover or not to recover the costs from the firm.

36.609 Contract clauses.

36.609-1 Design within funding limitations.

(@) The Government may require the architect-engineer
contractor to design the project so that construction costs
will not exceed a contractually specified dollar limit (fund-
ing limitation). If the price of construction proposed in
response to a Government solicitation exceeds the construc-
tion funding limitation in the architect-engineer contract,
the firm shall be solely responsible for redesigning the pro-
ject within the funding limitation. These additional services
shall be performed at no increase in the price of this con-
tract. However, if the cost of proposed construction is
affected by events beyond the firm's reasonable control
(e.g., if thereisanincreasein material costs which could not
have been anticipated, or an undue delay by the
Government in issuing a construction solicitation), the firm
shall not be obligated to redesign at no cost to the

36-14 (FAC 97-01)

Government. If afirm’s design failsto meet the contractual
limitation on construction cost and the Government deter-
mines that the firm should not redesign the project, awritten
statement of the reasons for that determination shall be
placed in the contract file.

(b) The amount of the construction funding limitation
(to be inserted in paragraph (c) of the clause at 52.236-22)
is to be established during negotiations between the
contractor and the Government. This estimated construc-
tion contract price shall take into account any statutory or
other limitations and exclude any allowances for
Government supervision and overhead and any amounts
set aside by the Government for contingencies. In negoti-
ating the amount, the contracting officer should make
available to the contractor the information upon which the
Government has based itsinitial construction estimate and
any subsequently acquired information that may affect the
construction costs.

(c) The contracting officer shall insert the clause at
52.236-22, Design Within Funding Limitations, in fixed-
price architect-engineer contracts except when—

(1) The head of the contracting activity or a designee
determines in writing that cost limitations are secondary to
performance considerations and additional project funding
can be expected, if necessary,

(2) The design is for a standard structure and is not
intended for a specific location, or

(3) Thereislittle or no design effort involved.

36.609-2 Redesign responsibility for design errors or
deficiencies.

(8 Under architect-engineer contracts, contractors shall
be required to make necessary corrections at no cost to the
Government when the designs, drawings, specifications, or
other items or services furnished contain any errors, defi-
ciencies, or inadequacies. If, in a given situation, the
Government does not require a firm to correct such errors,
the contracting officer shall include a written statement of
the reasons for that decision in the contract file.

(b) The contracting officer shal insert the clause at
52.236-23, Responsibility of the Architect-Engineer
Contractor, in fixed-price architect-engineer contracts.

36.609-3 Work
contracts.
The contracting officer shall insert the clause at

52.236-24, Work Oversight in Architect-Engineer

Contracts, in fixed-price architect-engineer contracts.

oversight in architect-engineer

36.609-4 Requirementsfor registration of designers.
The contracting officer shall insert the clause at

52.236-25, Requirements for Registration of Designers, in

fixed-price architect-engineer contracts, except that it may
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37.000 Scope of part.

This part prescribes policy and procedures that are spe-
cific to the acquisition and management of services by
contract. This part applies to al contracts for services
regardless of the type of contract or kind of service being
acquired. This part requires the use of performance-based
contracting to the maximum extent practicable and pre-
scribes  policies and procedures for use of
performance-based contracting methods (see Subpart 37.6).
Additional guidance for research and development services
is in Part 35; architect-engineering services is in Part 36;
information technology isin Part 39; and transportation ser-
vicesisin Part 47. Parts 35, 36, 39, and 47 take precedence
over this part in the event of inconsistencies. This part
includes, but is not limited to, contracts for services to
which the Service Contract Act of 1965, as amended,
applies (see Subpart 22.10).

Subpart 37.1—Service Contracts—General

37.101 Déefinitions.

“Child care services’ means child protective services
(including the investigation of child abuse and neglect
reports), social services, health and mental health care, child
(day) care, education (whether or not directly involved in
teaching), foster care, residential care, recreational or reha
bilitative programs, and detention, correctional, or
treatment services.

“Nonpersonal services contract” means a contract under
which the personnel rendering the services are not subject,
either by the contract’'s terms or by the manner of its
administration, to the supervision and control usually pre-
vailing in relationships between the Government and its
employees.

“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to
be performed as opposed to either the manner by which the
work is to be performed or broad and imprecise statements
of work.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
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sonnel appear, in effect, Government employees (see
37.104).

“Service contract” means a contract that directly engages
the time and effort of a contractor whose primary purposeis
to perform an identifiable task rather than to furnish an end
item of supply. A service contract may be either a nonper-
sonal or persona contract. It can also cover services
performed by either professional or nonprofessional person-
nel whether on an individual or organizational basis. Some
of the areasin which service contracts are found include the
following:

(&) Maintenance, overhaul, repair, servicing, rehabil-
itation, salvage, modernization, or modification of supplies,
systems, or equipment.

(b) Routine recurring maintenance of real property.

(c) Housekeeping and base services.

(d) Advisory and assistance services.

(e) Operation of Government-owned equipment
facilities, and systems.

(f) Communications services.

(g) Architect-Engineering (see Subpart 36.6).

(h) Transportation and related services (see Part 47).

(i) Research and development (see Part 35).

37.102 Padlicy.
(a) Agencies shall use performance-based contracting
methods (see Subpart 37.6), to the maximum extent practi-
cable, for the acquisition of services, including those
acquired under supply contracts, except—
(1) Architect-engineer services acquired in accor-
dance with 40 U.S.C. 541-544, as amended (see Part 36);
(2) Construction (see Part 36);
(3) Utility services (see Part 41); or
(4) Servicesthat are incidental to supply purchases.
(b) Agencies shall generally rely on the private sector
for commercial services (see OMB Circular No. A-76,
Performance of Commercial Activities and Subpart 7.3).
| (c) Agencies shall not award a contract for the perfor-
mance of an inherently governmental function (see
Subpart 7.5).

| (d) Non-personal service contracts are proper under
genera contracting authority.

| (e) Agency program officials are responsible for accu-
rately describing the need to be filled, or problem to be
resolved, through service contracting in a manner that
ensures full understanding and responsive performance by
contractors and, in so doing, should obtain assistance from
contracting officials, as needed.

| (f) Agencies shall establish effective management prac-
tices in accordance with Office of Federal Procurement
Policy (OFPP) Policy Letter 93-1, Management Oversight
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of Service Contracting, to prevent fraud, waste, and abusein
service contracting.

(g) Servicesareto be obtained in the most cost-effective
manner, without barriers to full and open competition, and
free of any potential conflicts of interest.

(h) Agencies shall ensure that sufficiently trained and |
experienced officials are available within the agency to
manage and oversee the contract administration function.

37.103 Contracting officer responsibility.

(&) The contracting officer is responsible for ensuring
that a proposed contract for servicesis proper. For this pur-
pose the contracting officer shall—

(1) Determine whether the proposed service is for a
personal or nonpersonal services contract using the defini-
tionsin 37.101 and the guidelines in 37.104;

(2) Indoubtful cases, obtain the review of legal coun-
sel; and

(3) Document the file (except as provided in para-
graph (b) of this section) with—

(i) Theopinion of legal counsd, if any,

(i) A memorandum of the facts and rational e sup-
porting the conclusion that the contract does not violate the
provisions in 37.104(b), and

(iii) Any further documentation that the contract-
ing agency may require.

(b) Nonpersonal services contracts are exempt from the
requirements of subparagraph (a)(3) of this section.

(c) Ensure that performance-based contracting methods
are used to the maximum extent practicable when acquiring
services.

(d) Ensure that contracts for child care services include
requirements for criminal history background checks on
employees who will perform child care services under the
contract in accordance with 42 U.S.C. 13041, as amended,
and agency procedures.

37.104 Personal services contracts.

(8) Asindicatedin 37.101, apersona services contract is
characterized by the employer-employee relationship it cre-
ates between the Government and the contractor’s personnel.
The Government is normally required to obtain its employ-
ees by direct hire under competitive appointment or other
procedures required by the civil service laws. Obtaining
personal services by contract, rather than by direct hire, cir-
cumvents those laws unless Congress has specifically
authorized acquisition of the services by contract.

(b) Agenciesshall not award personal services contracts
unless specifically authorized by statute (eg., 5 U.S.C.
3109) to do so.

(c)(1) An employer-employee relationship under a ser-
vice contract occurs when, as a result of (i) the contract’s
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terms or (ii) the manner of its administration during perfor-
mance, contractor personnel are subject to the relatively
continuous supervision and control of a Government officer
or employee. However, giving an order for a specific arti-
cle or service, with theright to reject the finished product or
result, is not the type of supervision or control that converts
an individual who is an independent contractor (such as a
contractor employee) into a Government employee.

(2) Each contract arrangement must be judged in the
light of its own facts and circumstances, the key question
always being: Will the Government exercise relatively con-
tinuous supervision and control over the contractor
personnel performing the contract. The sporadic, unautho-
rized supervision of only one of a large number of
contractor employees might reasonably be considered not
relevant, while relatively continuous Government supervi-
sion of a substantial number of contractor employeeswould
have to be taken strongly into account (see (d) below).

(d) The following descriptive elements should be used
as aguide in assessing whether or not a proposed contract is
personal in nature:

(1) Performance on site.

(2) Principa tools and equipment furnished by the
Government.

(3) Services are applied directly to the integral effort
of agencies or an organizational subpart in furtherance of
assigned function or mission.

(4) Comparable services, meeting comparabl e needs,
are performed in the same or similar agencies using civil
service personnel.

(5) The need for the type of service provided can rea
sonably be expected to last beyond 1 year.

(6) Theinherent nature of the service, or the manner
inwhich it is provided, reasonably requires directly or indi-
rectly, Government direction or supervision of contractor
employees in order to—

(i) Adequately protect the Government’s interest;

(if) Retain control of the function involved; or

(iii) Retain full personal responsibility for the
function supported in a duly authorized Federal officer or
employee.

(e) When specific statutory authority for a personal ser-
vice contract is cited, obtain the review and opinion of legal
counsal.

(f) Personal services contracts for the services of indi-
vidual experts or consultants are limited by the
Classification Act. In addition, the Office of Personnel
Management has established requirements which apply in
acquiring the personal services of experts or consultants in
this manner (e.g., benefits, taxes, conflicts of interest).
Therefore, the contracting officer shall effect necessary
coordination with the cognizant civilian personnel office.

37.105 Competition in service contracting.

(8 Unless otherwise provided by statute, contracts for
services shall be awarded through sealed bidding whenever
the conditionsin 6.401(a) are met, (except see 6.401(b)).

(b) The provisions of statute and Part 6 is this regulation
requiring competition apply fully to service contracts. The
method of contracting used to provide for competition may
vary with the type of service being acquired and may not
necessarily be limited to price competition.

37.106 Funding and term of service contracts.

(8 When contracts for services are funded by annual
appropriations, the term of contracts so funded shall not
extend beyond the end of the fiscal year of the appropriation
except when authorized by law (see paragraph (b) of this
section for certain service contracts, 32.703-2 for contracts
conditioned upon availability of funds, and 32.703-3 for
contracts crossing fiscal years).

(b) 41 U.S.C. 253, as amended by Section 1073 of the
Federal Acquisition Streamlining Act of 1994 (Pub. L.
103-355), authorizes the head of any executive agency
except the Department of Defense, United States Coast
Guard, and the National Aeronautics and Space
Administration (41 U.S.C. 252(a)(1)), to enter into a basic
contract, options, or orders under that contract for procure-
ment of severable services for a period that begins in one
fiscal year and ends in the next fiscal year if the period of
the basic contract, options or orders under that contract does
not exceed one year each. Funds made available for afiscal
year may be obligated for the total amount of an action
entered into under this authority (see 32.703-3(b)). Consult
agency supplements for similar authorities that may exist
for the Department of Defense, United States Coast Guard,
or the National Aeronautics and Space Administration.

(c) Agencies with statutory multiyear authority shall con-
sider the use of this authority to encourage and promote
economical business operations when acquiring services.

37.107 Service Contract Act of 1965.

The Service Contract Act of 1965 (41 U.S.C. 351-357)
(the Act) provides for minimum wages and fringe benefits
as well as other conditions of work under certain types of
service contracts. Whether or not the Act applies to a spe-
cific service contract will be determined by the definitions
and exceptions given in the Act, or implementing
regulations.

37.108 Small business Certificate of Competency.

In those service contracts for which the Government
requires the highest competence obtainable, as evidenced in
a solicitation by a request for a technical/management pro-
posal and a resultant technical evaluation and source
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selection, the small business Certificate of Competency pro-
cedures may not apply (see Subpart 19.6).

37.109 Services of quasi-military armed for ces.

Contracts with “Pinkerton Detective Agencies or similar
organizations’ are prohibited by 5 U.S.C. 3108. This pro-
hibition applies only to contracts with organizations that
offer quasi-military armed forces for hire, or with their
employees, regardless of the contract’s character. An orga-
nization providing guard or protective services does not
thereby become a “quasi-military armed force,” even
though the guards are armed or the organization provides
general investigative or detective services. (See 57 Comp.
Gen. 524.)

37.110 Solicitation provisions and contract clauses.

(8) The contracting officer shall insert the provision at
52.237-1, Site Visit, in solicitations for services to be per-
formed on Government installations, unless the solicitation
is for construction.

(b) The contracting officer shal insert the clause at
52.237-2, Protection of Government Buildings, Equipment,
and Vegetation, in solicitations and contracts for servicesto
be performed on Government installations, unless a con-
struction contract is contemplated.

() The contracting officer may insert the clause at
52.237-3, Continuity of Services, in solicitations and con-
tracts for services, when—

(1) The services under the contract are considered
vital to the Government and must be continued without
interruption and when, upon contract expiration, a succes-
sor, either the Government or another contractor, may
continue them; and

(2) The Government anticipates difficulties during
the transition from one contractor to another or to the
Government. Examples of instances where use of the
clause may be appropriate are services in remote locations
or services requiring personnel with special security
clearances.

(d) See 9.508 regarding the use of an appropriate
provision and clause concerning the subject of conflict-of-
interest, which may at times be significant in solicitations
and contracts for services.

(e) The contracting officer shall also insert in solicita
tions and contracts for services the provisions and clauses
prescribed elsewhere in 48 CFR Chapter 1, as appropriate
for each acquisition, depending on the conditions that are
applicable.

37.111 Extension of services.

Award of contracts for recurring and continuing service
requirements are often delayed due to circumstances beyond
the control of contracting offices. Examples of circum-
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stances causing such delays are bid protests and aleged mis-
takesinbid. In order to avoid negotiation of short extensions
to existing contracts, the contracting officer may include an
option clause (see 17.208(f)) in solicitations and contracts
which will enable the Government to require continued per-
formance of any services within the limits and at the rates
specified in the contract. However, these rates may be
adjusted only as aresult of revisions to prevailing labor rates
provided by the Secretary of Labor. The option provision
may be exercised more than once, but the total extension of
performance thereunder shall not exceed 6 months.

37.112 Government use of private sector temporaries.

Contracting officers may enter into contracts with tem-
porary help service firms for the brief or intermittent use of
the skills of private sector temporaries. Services furnished
by temporary help firms shall not be regarded or treated as
personal services. These services shall not be used in lieu
of regular recruitment under civil servicelaws or to displace
a Federa employee. Acquisition of these services shall
comply with the authority, criteria, and conditions of 5 CFR
Part 300, Subpart E, Use of Private Sector Temporaries, and
agency procedures.

37.113 Severance paymentsto foreign nationals.

37.113-1 Waiver of cost allowability limitations.

(8 The head of any agency, or designee, may waive the
31.205-6(g)(3) cost alowability limitations on severance
payments to foreign nationals for contracts that—

(1) Provide significant support services for—
(i) Members of the armed forces stationed or
deployed outside the United States, or
(if) Employees of an executive agency posted out-
side the United States; and
(2) Will be performed in whole or in part outside the
United States.

(b) Waivers can be granted only before contract award.

(c) Waivers cannot be granted for—

(1) Military banking contracts, which are covered by
10 U.S.C. 2324(e)(2); or

(2) Severance payments made by a contractor to a
foreign national employed by the contractor under a DOD
service contract in the Republic of the Philippines, if the
discontinuation of the foreign national is the result of the
termination of basing rights of the United States military in
the Republic of the Philippines (section 1351(b) of Public
Law 102-484, 10 U.S.C. 1592, note).

37.113-2 Solicitation provision and contract clause.
(@) Use the provision at 52.237-8, Restriction on
Severance Payments to Foreign Nationals, in al solicita
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tions that meet the criteriain 37.113-1(a), except for those
excluded by 37.113-1(c).

(b) When the head of an agency, or designee, has
granted a waiver pursuant to 37.113-1, use the clause at
52.237-9, Waiver of Limitation on Severance Payments to
Foreign Nationals.

37.114 Special acquisition requirements.

Contracts for services which require the contractor to
provide advice, opinions, recommendations, ideas,
reports, analyses, or other work products have the poten-
tial for influencing the authority, accountability, and
responsibilities of Government officials. These contracts
require special management attention to ensure that they
do not result in performance of inherently governmental
functions by the contractor and that Government officials
properly exercise their authority. Agencies must ensure
that—

(@) A sufficient number of qualified Government
employees are assigned to oversee contractor activities,
especialy those that involve support of Government policy
or decision making. During performance of service con-
tracts, the functions being performed shall not be changed
or expanded to become inherently governmental.

(b) A greater scrutiny and an appropriate enhanced
degree of management oversight is exercised when con-
tracting for functions that are not inherently governmental
but closely support the performance of inherently govern-
mental functions (see 7.503(c)).

(c) All contractor personnel attending meetings, answer-
ing Government telephones, and working in other situations
where their contractor status is not obvious to third parties
are required to identify themselves as such to avoid creating
an impression in the minds of members of the public or
Congress that they are Government officials, unless, in the
judgment of the agency, no harm can come from failing to
identify themselves. They must also ensure that all docu-
ments or reports produced by contractors are suitably
marked as contractor products or that contractor participa
tion is appropriately disclosed.

37.115 Uncompensated overtime.

37.115-1 Scope.
The policies in this section are based on Section 834 of
Public Law 101-510 (10 U.S.C. 2331).

37.115-2 General policy.
(a) Use of uncompensated overtime is not encouraged.
(b) When professional or technical services are acquired
on the basis of the number of hours to be provided, rather
than on the task to be performed, the solicitation shall
require offerors to identify uncompensated overtime hours

and the uncompensated overtime rate for direct charge Fair
Labor Standards Act—exempt personnel included in their
proposals and subcontractor proposals. This includes
uncompensated overtime hours that are in indirect cost
pools for personnel whose regular hours are normally
charged direct.

37.115-3 Solicitation provision.

The contracting officer shall insert the provision at
52.237-10, Identification of Uncompensated Overtime, in
all solicitations valued above the simplified acquisition
threshold, for professional or technical services to be
acquired on the basis of the number of hoursto be provided.

Subpart 37.2—Advisory and Assistance
Services

37.200 Scope of subpart.

This subpart prescribes policies and procedures for
acquiring advisory and assistance services by contract. The
subpart applies to contracts, whether made with individuals
or organizations, that involve either personal or nonpersonal
services.

37.201 Definitions.

“Advisory and assistance services’ means those services
provided under contract by nongovernmental sources to
support or improve: organizational policy development;
decision-making; management and administration; program
and/or project management and administration; or R&D
activities. It can also mean the furnishing of professional
advice or assistance rendered to improve the effectiveness
of Federal management processes or procedures (including
those of an engineering and technical nature). In rendering
the foregoing services, outputs may take the form of infor-
mation, advice, opinions, alternatives, analyses,
evaluations, recommendations, training and the day-to-day
aid of support personnel needed for the successful perfor-
mance of ongoing Federal operations. All advisory and
assistance services are to be classified in one of the follow-
ing definitional subdivisions:

(8) Management and professional support services, i.e.,
contractual services that provide assistance, advice or train-
ing for the efficient and effective management and
operation of organizations, activities (including manage-
ment and support services for R&D activities), or systems.
These services are normally closely related to the basic
responsibilities and mission of the agency originating the
requirement for the acquisition of services by contract.
Included are efforts that support or contribute to improved
organization of program management, logistics manage-
ment, project monitoring and reporting, data collection,
budgeting, accounting, performance auditing, and adminis-
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trative/ technical support for conferences and training pro-
grams;

(b) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/
evaluations in support of policy development, decision-
making, management, or administration. Included are
studies in support of R&D activities. Also included are
acquisitions of models, methodologies, and related software
supporting studies, analyses or evaluations; or

(c) Engineering and technical services, i.e., contractual
services used to support the program office during the
acquisition cycle by providing such services as systems
engineering and technical direction (see 9.505-1(b)) to
ensure the effective operation and maintenance of aweapon
system or major system as defined in OMB Circular No. A-
109 or to provide direct support of aweapon system that is
essential to research, development, production, operation or
maintenance of the system.

“Covered personnel,” as used in this subpart, means—

(8 An officer or an individual who is appointed in the
civil service by one of the following acting in an official
capacity—

(1) The President;

(2) A Member of Congress,

(3) A member of the uniformed services,

(4) Anindividual who isan employee under 5 U.S.C.
2105;

(5) The head of a Government-controlled corpora-
tion; or

(6) An adjutant general appointed by the Secretary
concerned under 32 U.S.C. 709(c).

(b) A member of the Armed Services of the United
States.

(c) A person assigned to a Federal agency who has been
transferred to another position in the competitive service in
another agency.

37.202 Exclusions.

The following activities and programs are excluded or
exempted from the definition of advisory or assistance
services:

(a) Routine information technology services unless they
are an integral part of a contract for the acquisition of advi-
sory and assistance services.

(b) Architectural and engineering services as defined in
the Brooks Architect-Engineers Act (Section 901 of the
Federal Property and Administrative Services Act of 1949,
40 U.S.C. 541).

(c) Research on theoretical mathematics and basic
research involving medical, biological, physical, social,
psychological, or other phenomena.
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37.203 Poalicy.

(8 Theacquisition of advisory and assistance servicesis
alegitimate way to improve Government services and oper-
ations. Accordingly, advisory and assistance services may
be used at all organizational levelsto help managers achieve
maximum effectiveness or economy in their operations.

(b) Subject to 37.205, agencies may contract for advi-
sory and assistance services, when essential to the agency's
mission, to—

(1) Obtain outside points of view to avoid too limited
judgment on critical issues;

(2) Obtain advice regarding developments in indus-
try, university, or foundation research;

(3) Obtain the opinions, special knowledge, or skills
of noted experts;

(4) Enhance the understanding of, and develop alter-
native solutions to, complex issues,

(5) Support and improve the operation of organiza-
tions; or

(6) Ensurethe more efficient or effective operation of
manageria or hardware systems.

(c) Advisory and assistance services shall not be—

(1) Used in performing work of a policy, decision-
making, or managerial nature which is the direct
responsibility of agency officials;

(2) Used to bypass or undermine personnel ceilings,
pay limitations, or competitive employment procedures,

(3) Contracted for on a preferential basis to former
Government employees,

(4) Used under any circumstances specifically to aid
in influencing or enacting legislation; or

(5) Used to obtain professional or technical advice
which is readily available within the agency or another
Federal agency.

(d) Limitation on payment for advisory and assistance
services. Contractors may not be paid for services to con-
duct evaluations or analyses of any aspect of a proposal
submitted for an initial contract award unless—

(1) Neither covered personnel from the requesting
agency, nor from another agency, with adequate training and
capabilities to perform the required proposal evaluation, are
readily available and a written determination is made in
accordance with 37.204;

(2) The contractor is a Federally-Funded Research
and Development Center (FFRDC) as authorized in Section
23 of the Office of Federal Procurement Policy (OFPP) Act
as amended (41 U.S.C. 419) and the work placed under the
FFRDC's contract meets the criteria of 35.017-3; or

(3 Such functions are otherwise authorized by law.
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37.204 Guidelines for determining availability of
personnel.

(8 The head of an agency shall determine, for each
evaluation or analysis of proposals, if sufficient personnel
with the requisite training and capabilities are available
within the agency to perform the evaluation or analysis of
proposals submitted for the acquisition.

(b) If, for a specific evaluation or analysis, such person-
nel are not available within the agency, the head of the
agency shall—

(1) Determine which Federal agencies may have per-
sonnel with the required training and capabilities; and

(2) Consider the administrative cost and time associ-
ated with conducting the search, the dollar value of the
procurement, other costs, such as travel costs involved in
the use of such personnel, and the needs of the Federa
agencies to make management decisions on the best use of
available personnel in performing the agency's mission.

(c) If the supporting agency agrees to make the required
personnel available, the agencies shall execute an agree-
ment for the detail of the supporting agency's personnel to
the requesting agency.

(d) If the requesting agency, after reasonable attempts to
obtain personnel with the required training and capabilities,
is unable to identify such personnel, the head of the agency
may make the determination required by 37.203.

(e) An agency may make a determination regarding the
availability of covered personnel for a class of proposals for
which evaluation and analysis would require expertise so
unique or specialized that it is not reasonable to expect such
personnel to be available.

37.205 Contracting officer responsibilities.

The contracting officer shall ensure that the determina-
tion required in accordance with the guidelines at 37.204
has been made prior to issuing a solicitation.

Subpart 37.3—Dismantling, Demolition, or
Removal of Improvements

37.300 Scope of subpart.

This subpart prescribes procedures for contracting for
dismantling or demoalition of buildings, ground improve-
ments and other real property structures and for the
removal of such structures or portions of them (hereafter
referred to as “dismantling, demolition, or remova of
improvements”).

37.301 Labor standards.

Contracts for dismantling, demolition, or removal of
improvements are subject to either the Service Contract Act
(4l U.S.C. 351-358) or the Davis-Bacon Act (40 U.S.C.
276a—276a-7). If the contract is solely for dismantling,

demolition, or removal of improvements, the Service
Contract Act applies unless further work which will resultin
the construction, alteration, or repair of a public building or
public work at that location is contemplated. If such further
construction work is intended, even though by separate con-
tract, then the Davis-Bacon Act applies to the contract for
dismantling, demoalition, or removal.

37.302 Bondsor other security.

When a contract is solely for dismantling, demolition,
or removal of improvements, the Miller Act (40 U.S.C.
270a-270f) (see 28.102) does not apply. However, the
contracting officer may require the contractor to furnish a
performance bond or other security (see 28.103) in an
amount that the contracting officer considers adequate
to—

(8 Ensure completion of the work;

(b) Protect property to be retained by the Government;

(c) Protect property to be provided as compensation to
the contractor; and

(d) Protect the Government against damage to adjoining

property.

37.303 Payments.

(a8 The contract may provide that the—

(1) Government pay the contractor for the disman-
tling or demoalition of structures; or

(2) Contractor pay the Government for the
right to salvage and remove the materials resulting from the
dismantling or demolition operation.

(b) The contracting officer shall consider the usefulness
to the Government of all salvageable property. Any of the
property that is more useful to the Government than its
value as salvage to the contractor should be expressly des-
ignated in the contract for retention by the Government.
The contracting officer shall determine the fair market value
of any property not so designated, since the contractor will
get title to this property, and its value will therefore be
important in determining what payment, if any, shall be
made to the contractor and whether additional compensa
tion will be made if the contract is terminated.

37.304 Contract clauses.

(& The contracting officer shall insert the clause at
52.237-4, Payment by Government to Contractor, in
solicitations and contracts solely for dismantling, demoli-
tion, or removal of improvements whenever the
contracting officer determines that the Government shall
make payment to the contractor in addition to any title to
property that the contractor may receive under the con-
tract. If the contracting officer determines that all
material resulting from the dismantling or demolition
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work is to be retained by the Government, use the basic
clause with its Alternate I.

(b) The contracting officer shall insert the clause at
52.237-5, Payment by Contractor to Government in solici-
tations and contracts for dismantling, demolition, or
remova of improvements whenever the contractor is to
receive title to dismantled or demolished property and a net
amount of compensation is due to the Government, except
if the contracting officer determines that it would be advan-
tageous to the Government for the contractor to pay in
increments and the Government to transfer title to the con-
tractor for increments of property only upon receipt of those
payments.

(c) The contracting officer shall insert the clause at
52.237-6, Incremental Payment by Contractor to
Government, in solicitations and contracts for disman-
tling, demolition, or removal of improvements if (1) the
contractor is to receive title to dismantled or demolished
property and a net amount of compensation is due the
Government, and (2) the contracting officer determines
that it would be advantageous to the Government for the
contractor to pay in increments, and for the Government
to transfer title to the contractor for increments of prop-
erty only upon receipt of those payments. This
determination may be appropriate, for example, if it
encourages greater competition or participation of small
business concerns.

Subpart 37.4—Nonpersonal Health Care
Services

37.400 Scope of subpart.

This subpart prescribes policies and procedures for
obtaining health care services of physicians, dentists and
other health care providers by nonpersona services
contracts, as defined in 37.101.

37.401 Palicy.

Agencies may enter into nonpersonal health care services
contracts with physicians, dentists and other hedth care
providers under authority of 10 U.S.C. 2304 and 41 U.S.C.
253. Each contract shall—

(a) State that the contract is a nonpersonal health care
services contract, as defined in 37.101, under which the
contractor is an independent contractor;

(b) State that the Government may evaluate the quality
of professional and administrative services provided, but
retains no control over the medical, professional aspects of
services rendered (e.g., professional judgments, diagnosis
for specific medical treatment);

(c) Require that the contractor indemnify the
Government for any liability producing act or omission by
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the contractor, its employees and agents occurring during
contract performance;

(d) Requirethat the contractor maintain medical liability
insurance, in a coverage amount acceptable to the contract-
ing officer, which is not less than the amount normally
prevailing within the local community for the medical spe-
cialty concerned; and

(e) Statethat the contractor is required to ensure that its
subcontracts for provisions of health care services, contain
the requirements of the clause at 52.237-7, including the
maintenance of medical liability insurance.

37.402 Contracting officer responsibilities.

Contracting officers shall obtain evidence of insurability
concerning medical liability insurance from the apparent
successful offeror prior to contract award and shall obtain
evidence of insurance demonstrating the required coverage
prior to commencement of performance.

37.403 Contract clause.

The contracting officer shall insert the clause at
52.237-7, Indemnification and Medical Liability Insurance,
in solicitations and contracts for nonpersonal health care
services. The contracting officer may include the clause in
bilateral purchase orders for nonpersonal health care ser-
vices awarded under the procedures in Part 13.

Subpart 37.5—Management Oversight of
Service Contracts

37.500 Scope of subpart.

This subpart establishes responsibilities for implement-
ing Office of Federal Procurement Policy (OFPP) Policy
Letter 93-1, Management Oversight of Service Contracting.

37.501 Déefinition.

“Best practices,” as used in this subpart, means techniques
that agencies may use to help detect problems in the acquisi-
tion, management, and administration of service contracts.
Best practices are practical techniques gained from experience
that agencies may use to improve the procurement process.

37.502 Exclusions.
(8) This subpart does not apply to services that are—
(1) Obtained through personnel appointments and
advisory committees;
(2) Obtained through personal service contracts
authorized by statute;
(3) For construction as defined in 36.102; or
(4) Obtained through interagency agreements where
thework is being performed by in-house Federal employees.
(b) Services obtained under contracts below the simpli-
fied acquisition threshold and services incidental to supply
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contracts also are excluded from the requirements of this
subpart. However, good management practices and con-
tract administration techniques should be used regardless of
the contracting method.

37.503 Agency-head responsibilities.

The agency head or designee should ensure that—

(8) Requirements for services are clearly defined and
appropriate performance standards are devel oped so that the
agency’s requirements can be understood by potential offer-
ors and that performance in accordance with contract terms
and conditions will meet the agency’s requirements;

(b) Service contracts are awarded and administered in a
manner that will provide the customer its supplies and ser-
vices within budget and in atimely manner;

(c) Specific procedures are in place before contracting
for services to ensure compliance with OFPP Policy L etters
92-1, Inherently Governmental Functions, 91-2, Service
Contracting, and 89-1, Conflicts of Interest Policies
Applicable to Consultants; and

(d) Strategies are developed and necessary staff training
is initiated to ensure effective implementation of the poli-
ciesin 37.102.

37.504 Contracting officials' responsibilities.

Contracting officials should ensure that “best practices”
techniques are used when contracting for services and in
contract management and administration (see OFPP Policy
Letter 93-1).

Subpart 37.6—Perfor mance-Based
Contracting

37.600 Scope of subpart.

This subpart prescribes policies and procedures for use
of performance-based contracting methods. It implements
OFPP Policy Letter 91-2, Service Contracting.

37.601 General.

Performance-based contracting methods are intended to
ensure that required performance quality levels are achieved
and that total payment is related to the degree that services
performed meet contract standards. Performance-based
contracts—

(a) Describe the requirementsin terms of results required
rather than the methods of performance of the work;

(b) Use measurabl e performance standards (i.e., terms of
quality, timeliness, quantity, etc.) and quality assurance sur-
veillance plans (see 46.103(a) and 46.401(a));

(c) Specify procedures for reductions of fee or for reduc-
tionsto the price of afixed-price contract when services are
not performed or do not meet contract requirements (see
46.407); and

(d) Include performance incentives where appropriate.
37.602 Elements of performance-based contracting.

37.602-1 Statements of work.

(8) Generally, statements of work shall define require-
ments in clear, concise language identifying specific work
to be accomplished. Statements of work must be individu-
ally tailored to consider the period of performance,
deliverable items, if any, and the desired degree of perfor-
mance flexibility (see 11.105). In the case of task order
contracts, the statement of work for the basic contract need
only define the scope of the overall contract (see
16.504(a)(4)(iii)). The statement of work for each task
issued under a task order contract shall comply with para
graph (b) of this subsection. To achieve the maximum
benefits of performance-based contracting, task order con-
tracts should be awarded on a multiple award basis (see
16.504(c) and 16.505(b)).

(b) When preparing statements of work, agencies shall,
to the maximum extent practicable—

(1) Describe the work in terms of “what” is to be the
required output rather than either “how” the work is to be
accomplished or the number of hours to be provided (see
11.002(8)(2) and 11.101);

(2) Enable assessment of work performance against
measurable performance standards;

(3) Rely on the use of measurable performance stan-
dards and financial incentivesin a competitive environment
to encourage competitors to develop and institute innova-
tive and cost-effective methods of performing the work; and

(4) Avoid combining requirements into a single acqui-
sition that is too broad for the agency or a prospective
contractor to manage effectively.

37.602-2 Quality assurance.

Agencies shall develop quality assurance surveillance
plans when acquiring services (see 46.103 and 46.401(a)).
These plans shall recognize the responsibility of the con-
tractor (see 46.105) to carry out its quality control
obligations and shall contain measurable inspection and
acceptance criteria corresponding to the performance stan-
dards contained in the statement of work. The quality
assurance surveillance plans shall focus on the level of per-
formance required by the statement of work, rather than the
methodology used by the contractor to achieve that level of
performance.

37.602-3 Selection procedures.

Agencies shall use competitive negotiations when appro-
priate to ensure selection of servicesthat offer the best value
to the Government, cost and other factors considered (see
15.605).
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37.602-4 Contract type.

Contract types most likely to motivate contractors to per-
form at optimal levels shall be chosen (see Subpart 16.1
and, for research and development contracts, see 35.006).
To the maximum extent practicable, performance incen-
tives, either positive or negative or both, shall be
incorporated into the contract to encourage contractors to
increase efficiency and maximize performance (see Subpart
16.4). Theseincentives shall correspond to the specific per-
formance standards in the quality assurance surveillance
plan and shall be capable of being measured objectively.
Fixed-price contracts are generally appropriate for services

37-10

that can be defined objectively and for which the risk of per-
formance is manageable (see Subpart 16.1).

37.602-5 Follow-on and repetitive requirements.
When acquiring services that previously have been pro-
vided by contract, agencies shall rely on the experience
gained from the prior contract to incorporate performance-
based contracting methods to the maximum extent
practicable. This will facilitate the use of fixed-price con-
tracts for such requirements for services. (See 7.105 for
requirement to address performance-based contracting
strategies in acquisition plans. See also 16.104(k).)
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Sec.
39.000 Scope of part.
39.001 Applicability.
39.002 Definitions.
Subpart 39.1—General
39.101 Policy.
39.102 Management of risk.

39.103 ——39.104 [Reserved)]

39.105 Privacy.
39.106 Year 2000 compliance.
39.107 Contract clause.

39.000 Scope of part.

This part prescribes acquisition policies and procedures
for use in acquiring information technology consistent with
other parts of this regulation and OMB Circular No. A-130,
Management of Federal Information Resources.

39.001 Applicability.

This part applies to the acquisition of information tech-
nology by or for the use of agencies except for acquisitions
of information technology for national security systems.
However, acquisitions of information technology for
national security systems shall be conducted in accordance
with 40 U.S.C. 1412 with regard to requirements for perfor-
mance and results-based management; the role of the
agency Chief Information Officer in acquisitions;, and
accountability. These requirements are addressed in OMB
Circular No. A-130.

39.002 Definitions.

“National security system,” as used in this part, means
any telecommunications or information system operated by
the United States Government, the function, operation, or
use of which—

(8 Involvesintelligence activities,

(b) Involves cryptologic activities related to national
security;

(c) Involves command and control of military forces,

(d) Involves equipment that is an integral part of a
weapon or weapons system; or

(e) Is critical to the direct fulfillment of military or
intelligence missions. This does not include asystem that is
to be used for routine administrative and business applica-
tions, such as payroll, finance, logistics, and personnel
management applications.

“Year 2000 compliant,” as used in this part, means, with
respect to information technology, that the information tech-
nology accurately processes date/time data (including, but
not limited to, calculating, comparing, and sequencing)
from, into, and between the twentieth and twenty-first cen-

turies, and the years 1999 and 2000 and leap year calcula-
tions, to the extent that other information technology, used
in combination with the information technology being
acquired, properly exchanges date/time data with it.

Subpart 39.1—General

39.101 Policy.

In acquiring information technology, agencies shall iden-
tify their requirements pursuant to OMB Circular A-130,
including consideration of security of resources, protection of
privacy, national security and emergency preparedness,
accommodations for individuas with disabilities, and energy
efficiency. When devel oping an acquisition strategy, contract-
ing officers should consider the rapidly changing nature of
information technology through market research (see Part 10)
and the application of technology refreshment techniques.

39.102 Management of risk.

(a) Prior to entering into a contract for information
technology, an agency should analyze risks, benefits, and
costs. (See Part 7 for additional information regarding
requirements definition.) Reasonable risk taking is appro-
priate as long as risks are controlled and mitigated.
Contracting and program office officials are jointly
responsible for assessing, monitoring and controlling risk
when selecting projects for investment and during pro-
gram implementation.

(b) Types of risk may include schedule risk, risk of
technical obsolescence, cost risk, risk implicit in a partic-
ular contract type, technical feasibility, dependencies
between a new project and other projects or systems, the
number of simultaneous high risk projects to be moni-
tored, funding availability, and program management
risk.

(c) Appropriate techniques should be applied to manage
and mitigate risk during the acquisition of information
technology. Techniquesinclude, but are not limited to: pru-
dent project management; use of modular contracting;
thorough acquisition planning tied to budget planning by
the program, finance and contracting offices; continuous
collection and evaluation of risk-based assessment data;
prototyping prior to implementation; post implementation
reviews to determine actual project cost, benefits and
returns; and focusing on risks and returns using quantifi-
able measures.

39.103—39.104 [Reserved]
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39.105 Privacy.

Agencies shall ensure that contracts for information tech-
nology address protection of privacy in accordance with the
Privacy Act (5 U.S.C. 552a) and Part 24. In addition, each
agency shall ensure that contracts for the design, develop-
ment, or operation of a system of records using commercial
information technology services or information technology
support services include the following:

(&) Agency rules of conduct that the contractor and the
contractor's employees shall be required to follow.

(b) A list of the anticipated threats and hazards that the
contractor must guard against.

(c) A description of the safeguards that the contractor
must specifically provide.

(d) Requirements for a program of Government inspec-
tion during performance of the contract that will ensure the
continued efficacy and efficiency of safeguards and the dis-
covery and countering of new threats and hazards.

39.106 Year 2000 compliance.

When acquiring information technology that will be
required to perform date/time processing involving dates
subsequent to December 31, 1999, agencies shall ensure
that solicitations and contracts—
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(a)(1) Require the information technology to be Year
2000 compliant; or
(2) Require that non-compliant information technol-
ogy be upgraded to be Year 2000 compliant prior to the
earlier of—

(i) The earliest date on which the information
technology may be required to perform date/time process-
ing involving dates later than December 31, 1999, or

(ii) December 31, 1999; and

(b) As appropriate, describe existing information tech-
nology that will be used with the information technology to
be acquired and identify whether the existing information
technology is Year 2000 compliant.

39.107 Contract clause.

The contracting officer shall insert a clause substantially
the same as the clause at 52.239-1, Privacy or Security
Safeguards, in solicitations and contracts for information
technology which require security of information technol-
ogy, and/or are for the design, development, or operation of
a system of records using commercial information technol-
0gy Services or support services.
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shipments within the same priority shall be determined by
date of the instruction.

(61) Obtain contractor proposals for any contract
price adjustments resulting from amended shipping
instructions. ACO's shall review all amended shipping
instructions on a periodic, consolidated basis to assure
that adjustments are timely made. Except when the ACO
has settlement authority, the ACO shall forward the pro-
posal to the contracting officer for contract modification.
The ACO shall not delay shipments pending completion
and formalization of negotiations of revised shipping
instructions.

(62) Negotiate and/or execute supplemental agree-
ments, as required, making changes in packaging
subcontractors or contract shipping points.

(63) Cancel unilateral purchase orders when noti-
fied of nonacceptance by the contractor. The ACO shall
notify the contracting officer when the purchase order is
canceled.

(64) Negotiate and execute one-time supplemental
agreements providing for the extension of contract delivery
schedules up to 90 days on contracts with an assigned
Criticality Designator of C (see 42.1105). Notification that
the contract delivery schedule is being extended shall be
provided to the contracting office. Subsequent extensions
on any individual contract shall be authorized only upon
concurrence of the contracting office.

(65) Accomplish administrative closeout procedures
(see 4.804-5).

(66) Determine that the contractor has a drug-free
workplace program and drug-free awareness program (see
Subpart 23.5).

(67) Support the program, product, and project
offices regarding program reviews, program status, program
performance and actual or anticipated program problems.

(68) Evauate the contractor’s environmental prac-
tices to determine whether they adversely impact contract
performance or contract cost, and ensure contractor compli-
ance with environmental requirements specified in the
contract. Contracting officer responsibilities include, but
are not limited to—

(i) Ensuring compliance with specifications requir-
ing the use of environmentaly preferable and
energy-efficient materials and the use of materials or deliv-
ery of end items with the specified recovered material
content. This shall occur as part of the quality assurance
procedures set forth in Part 46.

(i) As required in the contract, ensuring that the
contractor complies with the reporting requirements relating
to recovered material content utilized in contract performance.

(69) Administer commercial financing provisions
and monitor contractor security to ensure its continued ade-

guacy to cover outstanding payments, when on-site review
isrequired.

(b) The CAO shall perform the following functions only
when and to the extent specifically authorized by the con-
tracting office:

(1) Negotiate or negotiate and execute supplemental
agreements incorporating contractor proposals resulting
from change orders issued under the Changes clause.
Before completing negotiations, coordinate any delivery
schedule change with the contracting office.

(2) Negotiate prices and execute priced exhibits for
unpriced ordersissued by the contracting officer under basic
ordering agreements.

(3) Negotiate or negotiate and execute supplemental
agreements changing contract delivery schedules.

(4) Negotiate or negotiate and execute supplemental
agreements providing for the deobligation of unexpended
dollar balances considered excess to known contract
requirements.

(5) Issue amended shipping instructions and, when
necessary, negotiate and execute supplemental agreements
incorporating contractor proposals resulting from these
instructions.

(6) Negotiate changes to interim billing prices.

(7) Negotiate and definitize adjustments to contract
prices resulting from exercise of an economic price adjust-
ment clause (see Subpart 16.2).

(8) Issue change orders and negotiate and execute
resulting supplemental agreements under contracts for ship
construction, conversion, and repair.

(9) Execute supplemental agreements on firm-
fixed-price supply contracts to reduce required contract
line item quantities and deobligate excess funds when
notified by the contractor of an inconsequential delivery
shortage, and it is determined that such actionisin the best
interests of the Government, notwithstanding the default
provisions of the contract. Such action will be taken only
upon the written request of the contractor and, in no event,
shall the total downward contract price adjustment result-
ing from an inconsequential delivery shortage exceed
$250.00 or 5 percent of the contract price, whichever is
less.

(10) Execute supplemental agreements to permit a
change in place of inspection at origin specified in
firm-fixed-price supply contracts awarded to nonmanufac-
turers, as deemed necessary to protect the Government's
interests.

(11) Prepare evaluations of contractor performance
in accordance with Subpart 42.15.

(c) Any additional contract administration functions not
listed in 42.302(a) and (b), or not otherwise delegated,
remain the responsibility of the contracting office.
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Subpart 42.4—Correspondence and Visits

42.401 Contract correspondence.

(a8) The contracting officer (or other contracting agency
personnel) normally shall (1) forward correspondence relat-
ing to assigned contract administration functions through
the cognizant contract administration office (CAO) to the
contractor, and (2) provide acopy for the CAO'sfile. When
urgency requires sending such correspondence directly to
the contractor, a copy shall be sent concurrently to the CAO.

(b) The CAO shal send the contracting office a copy of
pertinent correspondence conducted between the CAO and
the contractor.

42.402 Visitsto contractors facilities.

(8) Government personnel planning to visit a contrac-
tor's facility in connection with one or more Government
contracts shall provide the cognizant CAO with the follow-
ing information, sufficiently in advance to permit the CAO
to make necessary arrangements. Such notification is for
the purpose of eliminating duplicative reviews, requests,
investigations, and audits relating to the contract adminis-
tration functions in subpart 42.3 delegated to CAO's and
shall, as a minimum, include the following (see also para-
graph (b) of this section):

(1) Visitors names, official positions, and security
clearances.

(2) Date and duration of visit.

(3) Name and address of contractor and personnel to
be contacted.

(4) Contract number, program involved, and purpose
of visit.

(5) If desired, visitors to a contractor's plant may
request that a representative of the CAO accompany them.
In any event, the CAO hasfinal authority to decide whether
a representative shall accompany a visitor.

(b) If the visit will result in reviewing, auditing, or
obtaining any information from the contractor relating to
contract administration functions, the prospective visitor
shall identify the information in sufficient detail so as to
permit the CAO, after consultation with the contractor and
the cognizant audit office, to determine whether such infor-
mation, adequate to fulfill the requirement, has recently
been reviewed by or is available within the Government. |f
so, the CAO will discourage the visit and refer the prospec-
tive visitor to the Government office where such
information is located. Where the office is the CAO, such
information will be immediately forwarded or otherwise
made available to the requestor.

(c) Visitors shall fully inform the CAO of any agree-
ments reached with the contractor or other results of the
visit that may affect the CAO.
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42.403 Evaluation of contract administration offices.

Onsite inspections or evaluations of the performance of
the assigned functions of a contract administration office
shall be accomplished only by or under the direction of the
agency of which that office is a part.

Subpart 42.5—Postaward Orientation

42.500 Scope of subpart.

This subpart prescribes policies and procedures for the
postaward orientation of contractors and subcontractors
through—

(a) A conference; or

(b) A letter or other form of written communication.

42501 General.

() A postaward orientation aids both Government and
contractor personnel to (1) achieve a clear and mutua
understanding of all contract requirements, and (2) identify
and resolve potential problems. However, it is not a substi-
tute for the contractor's fully understanding the work
requirements at the time offers are submitted, nor isit to be
used to alter the final agreement arrived at in any negotia-
tions leading to contract award.

(b) Postaward orientation is encouraged to assist small
business, small disadvantaged and women-owned small
business concerns (see Part 19).

(c) While cognizant Government or contractor person-
nel may request the contracting officer to arrange for
orientation, it is up to the contracting officer to decide
whether a postaward orientation in any form is necessary.

(d) Maximum benefits will be realized when orientation
is conducted promptly after award.

42.502 Selecting contracts for postaward orientation.

When deciding whether postaward orientation is neces-
sary and, if so, what form it shall take, the contracting
officer shall consider, as a minimum, the—

(8) Nature and extent of the preaward survey and any
other prior discussions with the contractor;

(b) Type, value, and complexity of the contract;

(c) Complexity and acquisition history of the product or
service;

(d) Requirements for spare parts and related equipment;

(e) Urgency of the delivery schedule and relationship of
the product or service to critical programs;

(f) Length of the planned production cycle;

(g) Extent of subcontracting;

(h) Contractor's performance history and experience
with the product or service;

(i) Contractor's status, if any, as a small business, small
disadvantaged or women-owned small business concern;
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42.1104

(5) The determination concerning the company’s
IR&D/B&P projects and any agency special rules on
alowability.

(b) Negotiated ceilings must take into account the gen-
eral rules of reasonableness (see 31.201-3) and the
preceding considerations.

42.1007 Content of advance agreements.

Agreements negotiated in accordance with this subpart
shall include the items specified in paragraphs (&) through
() following:

(8 A dollar ceiling for total IR&D costs.

(b) A dollar ceiling for total B& P costs.

(c) A total dollar ceiling for IR&D/B&P costs equa to
the sum of paragraphs (a) and (b) above.

(d) The base or other information necessary for allocat-
ing IR&D/B&P costs.

(e) A statement that a review in accordance with
42.1005 has been performed.

(f) For those companies meeting the threshold require-
ments, a provision that the recovery of IR& D/B&P costs
under Government contracts shall not exceed the lesser of —

(1) Such contracts' allocable share of incurred costs
up to the total ceiling specified in (c) above; or

(2) Theamount of incurred costs as determined under
any agency specia rules on allowahility.

(g) Any additional agreements concerning the allocabil-
ity or allowability of IR&D costs or B& P costs.

(h) A provision stating whether recovery is authorized
under either paragraph (a) or (b) above in excess of the
established ceiling, provided the total recovery in the two
categories does not exceed the total ceiling in paragraph (c)
above.

(i) A requirement that the lesser of—

(1) The current IR& D/B& P estimates; or

(2) The appropriate ceiling amounts shall be used by
the Government and the contractor for estimating and pric-
ing contractual actions. (Also see (€) above.)

() A requirement that the lesser of—

(1) The actual costs incurred; or

(2) The appropriate ceiling amounts shall be used by
the Government and the contractor for final price
determinations. (Also see (f) above.)

42.1008 Administrative appeals.

If negotiations are held and an advance agreement is not
reached, the contracting officer shall make a determination
of a reduced amount of payment for IR&D/B&P (see
31.205-18(c)(1)(v) and (vi)). Each lead negotiating agency
shall establish an administrative appeals hearing group and
procedures for hearing and deciding contractor appeals of
the contracting officer's decision to reduce payment.
Appeal procedures under this section are separate and dis-

tinct from board or court appeas under the Contract
Disputes Act of 1978 (41 U.S.C. 601-613).

Subpart 42.11—Production Surveillance and
Reporting

421101 General.

Production surveillance is a function of contract admin-
istration used to determine contractor progress and to
identify any factors that may delay performance.
Production surveillance involves Government review and
analysis of—

(a) Contractor performance plans, schedules, controls,
and industrial processes; and

(b) The contractor’s actual performance under them.

42.1102 Applicability.

This subpart appliesto al contractsfor supplies or services
other than facilities, construction contracts, and Federal
Supply Schedule contracts. See Part 37, especialy Subpart
37.6, regarding surveillance of contracts for services.

42.1103 Palicy.

The contractor is responsible for timely contract perfor-
mance. The Government will maintain surveillance of
contractor performance as necessary to protect its interests.
When the contracting office retains a contract for adminis-
tration, the contracting officer administering the contract
shall determine the extent of surveillance.

42.1104 Surveillance requirements.
(8 The contract administration office determines the
extent of production surveillance on the basis of—

(1) The criticality (degree of importance to the
Government) assigned by the contracting officer (see
42.1105) to the supplies or services, and

(2) Consideration of the following factors:

(i) Contract requirements for reporting production
progress and performance.
(i1) The contract performance schedule.
(ii1) The contractor’s production plan.
(iv) The contractor’s history of
performance.
(v) The contractor’s experience with the contract
supplies or services.
(vi) The contractor’s financial capability.
(vii) Any supplementary written instructions from
the contracting office.
(b) Contractsat or below the smplified acquisition thresh-
old should not normally require production surveillance.
(¢) In planning and conducting surveillance, contract
administration offices shall make maximum use of any rdligble
contractor production control or data management systems.

contract
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(d) In performing surveillance, contract administration
office personnel shall avoid any action that may—
(1) Beinconsistent with any contract requirement; or
(2) Result in claims of waivers, of changes, or of
other contract modifications.

42.1105 Assignment of criticality designator.

Contracting officers shall assign a criticality designator
to each contract in the space for designating the contract
administration office, as follows:

CRITICALITY
DESIGNATOR CRITERION
A Critical contracts, including DX-rated con-

tracts (see Subpart 12.3), contracts citing
the authority in 6.302-2 (unusual and
compelling urgency), and contracts for
major systems.

B Contracts (other than those designated “A”)
for items needed to maintain a
Government or contractor production or
repair line, to preclude out-of-stock con-
ditions or to meet user needs for nonstock
items.

C All contracts other than those designated
“A” or “B.”

42.1106 Reporting requirements.

(8 When information on contract performance status is
needed, contracting officers may require contractors to sub-
mit production progress reports (see 42.1107(a)).
Reporting requirements shall be limited to that information
essential to Government needs and shall take maximum
advantage of data output generated by contractor manage-
ment systems.

(b) Contract administration offices shall review and ver-
ify the accuracy of contractor reports and advise the
contracting officer of any required action. The accuracy of
contractor-prepared reports shall be verified either by a pro-
gram of continuous surveillance of the contractor’'s
report-preparation system or by individual review of each
report.

(c) The contract administration office may at any time
initiate a report to advise the contracting officer (and the
inventory manager, if one is designated in the contract) of
any potential or actual delay in performance. This advice
shall—

(1) Beinwriting;

(2) Beprovided in sufficient time for the contracting
officer to take necessary action; and

(3) Provide a definite recommendation, if action is

appropriate.
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42.1107 Contract clause.

(&) The contracting officer shall insert the clause at
52.242-2, Production Progress Reports, in solicitations and
contracts when production progress reporting is required;
unless a facilities contract, a construction contract, or a
Federal Supply Schedule contract is contemplated.

(b) When the clause at 52.242-2 is used, the contracting
officer shall specify appropriate reporting instructionsin the
Schedule (see 42.1106(a)).

Subpart 42.12—Novation and
Change-of-Name Agreements

42.1200 Scope of subpart.
This subpart prescribes policies and procedures for—
() Recognition of a successor in interest to Government
contracts when contractor assets are transferred;
(b) Recognition of a change in a contractor’s name; and
(c) Execution of novation agreements and change-of-
name agreements by the responsible contracting officer.

42.1201 Definitions.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without
disturbing the original contractual rights and obligations of
the parties.

“Novation agreement” means a legal instrument exe-
cuted by the—

(a) Contractor (transferor);

(b) Successor in interest (transferee); and

(c) Government by which, among other things, the
transferor guarantees performance of the contract, the trans-
feree assumes al obligations under the contract, and the
Government recognizes the transfer of the contract and
related assets.

42.1202 Responsibility for executing agreements.

The contracting officer responsible for processing and
executing novation and change-of-name agreements shall
be determined as follows:

(a) If any of the affected contracts held by the transferor
have been assigned to an administrative contracting officer
(ACO) (see 2.1 and 42.202), the responsible contracting
officer shall be—

(1) ThisACO; or

(2) The ACO responsible for the corporate office, if
affected contracts are in more than one plant or division of
the transferor.

(b) If none of the affected contracts held by the trans-
feror have been assigned to an ACO, the contracting officer
responsible for the largest unsettled (unbilled plus billed but
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46.000 Scope of part.

Subpart 46.1—General
46.101 Definitions.
46.102 Policy.
46.103 Contracting office responsihilities.
46.104 Contract administration office responsibilities.
46.105 Contractor responsihilities.

Subpart 46.2—Contract Quality Requirements
46.201 General.
46.202 Types of contract quality requirements.
46.202-1 Contracts for commercial items.
46.202-2  Government reliance on inspection by contractor.
46.202-3  Standard inspection requirements.
46.202-4  Higher-level contract quality requirements.
46.203 Criteriafor use of contract quality requirements.

Subpart 46.3—Contract Clauses

46.301 Contractor inspection requirements.

46.302 Fixed-price supply contracts.

46.303 Cost-reimbursement supply contracts.

46.304 Fixed-price service contracts.

46.305 Cost-reimbursement service contracts.

46.306 Time-and-material and labor-hour contracts.

46.307 Fixed-price research and devel opment contracts.

46.308 Cost-reimbursement research and development
contracts.

46.309 Research and development contracts (short form).

46.310 Facilities contracts.

46.311 Higher-level contract quality requirement.

46.312 Construction contracts.

46.313 Contracts for dismantling, demolition, or removal of
improvements.

46.314 Transportation contracts.

46.315 Certificate of conformance.

46.316 Responsibility for supplies.

Subpart 46.4—Gover nment Contract Quality Assurance

46.401 General.

46.402 Government contract quality assurance at source.

46.403 Government contract quality assurance at destination.

46.404 Government contract quality assurance for acquisi-
tions at or below the simplified acquisition threshold.

46.405 Subcontracts.

46.406 Foreign governments.

46.407 Nonconforming supplies or services.

46.408 Single-agency assignments of Government contract
quality assurance.

Subpart 46.5—Acceptance
46.501 General.
46.502 Responsihility for acceptance.
46.503 Place of acceptance.

46.504 Certificate of conformance.
46.505 Transfer of title and risk of loss.

Subpart 46.6—Material Inspection and Receiving Reports
46.601 General.

Subpart 46.7—Warranties

46.701 Definitions.
46.702 General.
46.703 Criteria for use of warranties.
46.704 Authority for use of warranties.
46.705 Limitations.
46.706 Warranty terms and conditions.
46.707 Pricing aspects of fixed-price incentive contract

warranties.
46.708 Warranties of data.
46.709 Warranties of commercial items.
46.710 Contract clauses.

Subpart 46.8—Contractor Liability for Loss of or Damage to
Property of the Government

46.800 Scope of subpart.

46.801 Applicability.

46.802 Definition.

46.803 Policy.

46.804 Items priced at or based on catalog or market prices.

46.805 Contract clauses.

46.000 Scope of part.

This part prescribes policies and procedures to ensure that
supplies and services acquired under Government contract
conform to the contract’s quality and quantity requirements.
Included are inspection, acceptance, warranty, and other
measures associated with quality requirements.

Subpart 46.1—General

46.101 Definitions.

“Acceptance,” as used in this part, means the act of an
authorized representative of the Government by which the
Government, for itself or as agent of another, assumes own-
ership of existing identified supplies tendered or approves
specific services rendered as partial or complete perfor-
mance of the contract.

“Commercial item” (see 2.101).

“Contract quality requirements,” means the technical
requirements in the contract relating to the quality of the
product or service and those contract clauses prescribing
inspection, and other quality controlsincumbent on the con-
tractor, to assure that the product or service conformsto the
contractual requirements.

“Critical nonconformance” means a nonconformance
that is likely to result in hazardous or unsafe conditions for
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individuals using, maintaining, or depending upon the sup-
plies or services; or is likely to prevent performance of a
vital agency mission.

“Government contract quality assurance,” meansthe var-
ious functions, including inspection, performed by the
Government to determine whether a contractor has fulfilled
the contract obligations pertaining to quality and quantity.

“Inspection,” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract regquirements.

“Latent defect” means a defect which exists at the time
of acceptance but cannot be discovered by a reasonable
inspection.

“Major nonconformance” means a nonconformance,
other than critical, that is likely to result in failure of the
supplies or services, or to materially reduce the usability of
the supplies or services for their intended purpose.

“Minor nonconformance” means a nonconformance that
isnot likely to materially reduce the usability of the supplies
or servicesfor their intended purpose, or is adeparture from
established standards having little bearing on the effective
use or operation of the supplies or services.

“Off-the-shelf item,” means an item produced and placed
in stock by a contractor, or stocked by a distributor, before
receiving orders or contracts for its sale. The item may be
commercial or produced to military or Federal specifica
tions or description.

“Patent defect” means any defect which exists at thetime
of acceptance and is not a latent defect.

“Subcontractor” (see 44.101).

“Testing,” means that element of inspection that deter-
mines the properties or elements, including functional
operation of supplies or their components, by the applica
tion of established scientific principles and procedures.

46.102 Policy.

Agencies shall ensure that—

(& Contracts include inspection and other quality require-
ments, including warranty clauses when appropriate, that are
determined necessary to protect the Government’s interest;

(b) Supplies or services tendered by contractors meet
contract requirements

(c) Government contract quality assurance is conducted
before acceptance (except as otherwise provided in this
part), by or under the direction of Government personnel;

(d) No contract precludes the Government from per-
forming inspection;

(e) Nonconforming supplies or services are rejected,
except as otherwise provided in 46.407;

(f) Contracts for commercia items shall rely on a con-
tractor's existing quality assurance system as a substitute for
compliance with Government inspection and testing before
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tender for acceptance unless customary market practices for
the commercial item being acquired permit in-process
inspection (Section 8002 of Public Law 103-355). Any in-
process inspection by the Government shall be conducted in
amanner consistent with commercial practice; and

(g) The quality assurance and acceptance services of
other agencies are used when this will be effective, eco-
nomical, or otherwise in the Government’s interest (see
Subpart 42.1).

46.103 Contracting office responsibilities.

Contracting offices are responsible for—

(a) Receiving from the activity responsible for technical
requirements any specifications for inspection, testing, and
other contract quality requirements essential to ensure the
integrity of the supplies or services (the activity responsible
for technical requirements is responsible for prescribing
contract quality requirements, such as inspection and testing
requirements or, for service contracts, a quality assurance
surveillance plan);

(b) Including in solicitations and contracts the appropri-
ate requirements for the contractor’s control of quality for
the supplies or services to be acquired;

(c) Issuing any necessary instructions to the cognizant
contract administration office and acting on recommenda-
tions submitted by that office (see 42.301 and 46.104(f));

(d) When contract administration is retained (see
42.203), verifying that the contractor fulfills the contract
quality requirements; and

(e) Ensuring that nonconformances are identified, and
establishing the significance of a nonconformance when
considering the acceptability of supplies or services which
do not meet contract requirements.

46.104 Contract administration office responsibilities.

When a contract is assigned for administration to the
contract administration office cognizant of the contractor’s
plant, that office, unless specified otherwise, shall—

(a) Develop and apply efficient procedures for perform-
ing Government contract quality assurance actions under
the contract in accordance with the written direction of the
contracting office;

(b) Perform all actions necessary to verify whether the
supplies or services conform to contract quality require-
ments;

(c) Maintain, as part of the performance records of the
contract, suitable records reflecting—

(1) The nature of Government contract quality assur-
ance actions, including, when appropriate, the number of
observations made and the number and type of defects; and

(2) Decisions regarding the acceptability of the prod-
ucts, the processes, and the requirements, as well as action
to correct defects.
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46.302 Fixed-price supply contracts.

The contracting officer shall insert the clause at
52.246-2, Inspection of Supplies—Fixed-Price, in solicita
tions and contracts for supplies, or services that involve the
furnishing of supplies, when a fixed-price contract is con-
templated and the contract amount is expected to exceed the
simplified acquisition threshold. The contracting officer
may insert the clause in such solicitations and contracts
when the contract amount is expected to be at or below the
simplified acquisition threshold and inclusion of the clause
is in the Government’s interest. If a fixed-price incentive
contract is contemplated, the contracting officer shall use
the clause with its Alternate |. If afixed-ceiling-price con-
tract with retroactive price redetermination is contemplated,
the contracting officer shall use the clause with its
Alternate I1.

46.303 Cost-reimbursement supply contracts.

The contracting officer shall insert the clause at
52.246-3, Inspection of Supplies—Cost-Reimbursement, in
solicitations and contracts for supplies, or services that
involve the furnishing of supplies, when a cost-reimburse-
ment contract is contemplated.

46.304 Fixed-price service contracts.

The contracting officer shall insert the clause at
52.246-4, Inspection of Services—Fixed-Price, in solicita
tions and contracts for services, or supplies that involve the
furnishing of services, when a fixed-price contract is con-
templated and the contract amount is expected to exceed the
simplified acquisition threshold. The contracting officer
may insert the clause in such solicitations and contracts
when the contract amount is expected to be at or below the
simplified acquisition threshold and inclusion is in the
Government’s interest.

46.305 Cost-reimbursement service contracts.

The contracting officer shall insert the clause at
52.246-5, Inspection of Services—Cost Reimbursement, in
solicitations and contracts for services, or supplies that
involve the furnishing of services, when a cost-reimburse-
ment contract is contemplated.

46.306 Time-and-material and labor-hour contracts.

The contracting officer shall insert the clause at
52.246-6, Inspection—Time-and-Material and Labor-Hour,
in solicitations and contracts when atime-and-material con-
tract or a labor-hour contract is contemplated. If
Government inspection and acceptance are to be performed
at the contractor’s plant, the contracting officer shall usethe
clause with itsAlternate I.

46.307 Fixed-price research and development
contracts.

(8 The contracting officer shall insert the clause at
52.246-7, Inspection of Research and Development—
Fixed-Price, in solicitations and contracts for research and
development when—

(1) The primary objective of the contract is the deliv-
ery of end items other than designs, drawings, or reports,

(2) A fixed-price contract is contemplated, and

(3) The contract amount is expected to exceed the
simplified acquisition threshold; unless use of the clause is
impractical and the clause prescribed in 46.309 is consid-
ered to be more appropriate.

(b) The contracting officer may insert the clause in such
solicitations and contracts when the contract amount is
expected to be at or below the simplified acquisition thresh-
old, and its use is in the Government’s interest.

46.308 Cost-reimbursement research and
development contracts.

The contracting officer shall insert the clause at
52.246-8, Inspection of Research and Devel opment—Cost-
Reimbursement, in solicitations and contracts for research
and development when (@) the primary objective of the con-
tract is the deivery of end items other than designs,
drawings, or reports, and (b) a cost-reimbursement contract
is contemplated; unless use of the clause isimpractical and
the clause prescribed in 46.309 is considered to be more
appropriate. If it iscontemplated that the contract will be on
a no-fee basis, the contracting officer shall use the clause
with itsAlternate I.

46.309 Research and development contracts

(short form).

The contracting officer shall insert the clause at
52.246-9, Inspection of Research and Development (Short
Form), in solicitations and contracts for research and devel-
opment when the clause prescribed in 46.307 or the clause
prescribed in 46.308 is not used.

46.310 Facilities contracts.

The contracting officer shall insert the clause at
52.246-10, Inspection of Facilities, in solicitations and con-
tracts when a facilities contract is contempl ated.

46.311 Higher-level contract quality requirement.

The contracting officer shall insert the clause at
52.246-11, Higher-Level Contract Quality Requirement
(Government Specification), in solicitations and contracts
when the inclusion of a higher-level contract quality
requirement is appropriate (see 46.202-4).
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46.312 Construction contracts.

The contracting officer shall insert the clause at
52.246-12, Inspection of Construction, in solicitations and
contracts for construction when a fixed-price contract is
contemplated and the contract amount is expected to exceed
the simplified acquisition threshold. The contracting officer
may insert the clause in such solicitations and contracts
when the contract amount is expected to be at or below the
simplified acquisition threshold, and its use is in the
Government’s interest.

46.313 Contractsfor dismantling, demalition, or
removal of improvements.

The contracting officer shall insert the clause at
52.246-13, Inspection—Dismantling, Demolition, or
Removal of Improvements, in solicitations and contracts for
dismantling, demolition, or removal of improvements.

46.314 Transportation contracts.

The contracting officer shall insert the clause at
52.246-14, Inspection of Transportation, in solicitations and
contracts for freight transportation services (including local
drayage) by rail, motor (including bus), domestic freight
forwarder, and domestic water carriers (including inland,
coastwise, and intercoastal). The contracting officer shall
not use the clause for the acquisition of transportation ser-
vices by domestic or international air carriers or by
international ocean carriers, or to freight services provided
under bills of lading or to those negotiated for reduced rates
under 49 U.S.C. 10721(b)(1). (See Part 47, Transportation.)

46.315 Certificate of conformance.

The contracting officer shall insert the clause at
52.246-15, Certificate of Conformance, in solicitations and
contracts for supplies or services when the conditions in
46.504 apply.

46.316 Responsibility for supplies.

The contracting officer shall insert the clause at
52.246-16, Responsihility for Supplies, in solicitations and
contractsfor (a) supplies, (b) servicesinvolving the furnish-
ing of supplies, or (c) research and development, when a
fixed-price contract is contemplated and the contract
amount is expected to exceed the simplified acquisition
threshold. The contracting officer may insert the clause in
such solicitations and contracts when the contract amount is
not expected to exceed the simplified acquisition threshold
and inclusion of the clause is authorized under agency
procedures.
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Subpart 46.4—Gover nment Contract Quality
Assurance

46.401 General.

(8) Government contract quality assurance shall be per-
formed at such times (including any stage of manufacture or
performance of services) and places (including subcontrac-
tors plants) as may be necessary to determine that the
supplies or services conform to contract requirements.
Quality assurance surveillance plans should be prepared in
conjunction with the preparation of the statement of work.
The plans should specify—

(2) All work requiring surveillance; and
(2) The method of surveillance.

(b) Each contract shall designate the place or places
where the Government reserves the right to perform quality
assurance.

(c) If the contract provides for performance of
Government quality assurance at source, the place or places
of performance may not be changed without the authoriza-
tion of the contracting officer.

(d) If a contract provides for delivery and acceptance at
destination and the Government inspects the supplies at a
place other than destination, the supplies shall not ordinar-
ily be reinspected at destination, but should be examined for
guantity, damage in transit, and possible substitution or
fraud.

(e) Government inspection shall be performed by or
under the direction or supervision of Government person-
nel.

(f) Government inspection shall be documented on an
inspection or receiving report form or commercial shipping
document/packing list, under agency procedures (see
Subpart 46.6).

(g) Agencies may prescribe the use of inspection
approval or disapproval stamps to identify and control sup-
plies and material that have been inspected for conformance
with contract quality reguirements.

46.402 Government contract quality assurance at
source.

Agencies shall perform contract quality assurance,
including inspection, at source if—

(a) Performance at any other place would require uneco-
nomical disassembly or destructive testing;

(b) Considerable loss would result from the manufacture
and shipment of unacceptable supplies, or from the delay in
making necessary corrections;

(c) Special required instruments, gauges, or facilities are
available only at source;
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(d) Performance at any other place would destroy or
require the replacement of costly specia packing and pack-
aging;

(e) A higher-level contract quality requirement is
included in the contract (see 46.202-4);

(f) Government inspection during contract performance
isessential;

(9) Supplies requiring inspection are destined for points
of embarkation for overseas shipment (unless the contract-
ing officer determines in advance that necessary inspection
functions can be provided at such points); or

(h) It is determined for other reasons to be in the
Government’s interest.

46.403 Government contract quality assurance at
destination.

() Government contract quality assurance that can be
performed at destination is normally limited to inspection of
the supplies or services. Inspection shall be performed at
destination under the following circumstances—

(1) Supplies are purchased off-the-shelf and require
no technical inspection;

(2) Necessary testing equipment is located only at
destination;

(3) Perishable subsistence supplies purchased within
the United States, except that those supplies destined for
overseas shipment will normally be inspected for condition
and quantity at points of embarkation;

(4) Brand name products purchased for authorized
resale through commissaries or similar facilities (however,
supplies destined for direct overseas shipment may be
accepted by the contracting officer or an authorized repre-
sentative on the basis of atally sheet evidencing receipt of
shipment signed by the port transportation officer or other
designated official at the transshipment point);

(5) The products being purchased are processed under
direct control of the National Institutes of Health or the
Food and Drug Administration of the Department of Health
and Human Services,

(6) The contract is for services performed at destina-
tion; or

(7) It is determined for other reasons to be in the
Government’s interest.

(b) Overseas inspection of supplies shipped from the
United States shall not be required except in unusua cir-
cumstances, and then only when the contracting officer
determines in advance that inspection can be performed or
makes necessary arrangements for its performance.

46.404 Government contract quality assurance for
acquisitions at or below the simplified acquisition
threshold.

(8 In determining the type and extent of Government
contract quality assurance to be required for contracts at or
below the simplified acquisition threshold, the contracting
officer shall consider the criticality of application of the
supplies or services, the amount of possible losses, and the
likelihood of uncontested replacement of defective work
(see 46.202-2).

(b) When the conditions in 46.202-2(b) apply, the fol-
lowing policies shall govern:

(1) Unless a specia situation exists, the Government
shall inspect contracts at or below the simplified acquisition
threshold at destination and only for type and kind; quan-
tity; damage; operability (if readily determinable); and
preservation, packaging, packing, and marking, if applica
ble.

(2) Special situations may require more detailed qual-
ity assurance and the use of a standard inspection or
higher-level contract quality requirement. These situations
include those listed in 46.402 and contracts for items having
critical applications.

(3) Detailed Government inspection may be limited to
those characteristics that are special or likely to cause harm
to personnel or property. When repetitive purchases of the
same item are made from the same manufacturer with a his-
tory of defect-free work, Government inspection may be
reduced to a periodic check of occasional purchases.

46.405 Subcontracts.

(8) Government contract quality assurance on subcon-
tracted supplies or services shall be performed only when
required in the Government’s interest. The primary purpose
is to assist the contract administration office cognizant of
the prime contractor’s plant in determining the conformance
of subcontracted supplies or services with contract require-
ments or to satisfy one or more of the factorsincluded in (b)
of this section. It does not relieve the prime contractor of
any responsibilities under the contract. When appropriate,
the prime contractor shall be requested to arrange for timely
Government access to the subcontractor facility.

(b) The Government shall perform quality assurance at
the subcontract level when—

(1) Theitem isto be shipped from the subcontractor’s
plant to the using activity and inspection at source is
required;

(2) The conditions for quality assurance at source are
applicable (see 46.402);

(3) The contract specifies that certain quality assur-
ance functions, which can be performed only at the
subcontractor’s plant, are to be performed by the
Government; or
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(4) It is otherwise required by the contract or deter-
mined to be in the Government'’s interest.

(c) Supplies or services for which certificates, records,
reports, or similar evidence of quality are available at the
prime contractor’s plant shall not be inspected at the sub-
contractor’s plant, except occasionally to verify this
evidence or when required under (b) of this section.

(d) All oral and written statements and contract terms and
conditions relating to Government quality assurance actions
at the subcontract level shall be worded so as not to—

(1) Affect the contractua relationship between the
prime contractor and the Government, or between the prime
contractor and the subcontractor;

(2) Establish a contractual relationship between the
Government and the subcontractor; or

(3) Congtitute a waiver of the Government’s right to
accept or reject the supplies or services.

46.406 Foreign gover nments.

Government contract quality assurance performed for
foreign governments or international agencies shall be
administered according to the foreign policy and security
objectives of the United States. Such support shall be fur-
nished only when consistent with or required by legislation,
executive orders, or agency policies concerning mutual
international programs.

46.407 Nonconforming suppliesor services.

(a) Contracting officers should reject supplies or services
not conforming in all respects to contract requirements (see
46.102). In those instances where deviation from this policy
isfound to be in the Government’s interest, such supplies or
services may be accepted only as authorized in this section.

(b) Contractors ordinarily shall be given an opportunity
to correct or replace nonconforming supplies or services
when this can be accomplished within the required delivery
schedule. Unless the contract specifies otherwise (as may be
the case in some cost-reimbursement contracts), correction
or replacement shall be without additional cost to the
Government. Subparagraph (€)(2) of the clause at 52.246-2,
Inspection of Supplies—Fixed-Price, reserves to the
Government the right to charge the contractor the cost of
Government reinspection and retests because of prior
rejection.

(©)(2) In situations not covered by paragraph (b) of this
section, the contracting officer shall ordinarily reject sup-
plies or services when the nonconformance is critical or
major. However, there may be circumstances (e.g., reasons
of economy or urgency) when acceptance of such supplies
or services is determined by the contracting officer to bein
the Government’s interest. The contracting officer shall
make this determination based upon—
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(i) Advice of the technical activity that the mater-
ia is safe to use, and will perform its intended purpose;

(i) Information regarding the nature and extent of
the nonconformance;

(iii) A request from the contractor for acceptance of
the supplies or services (if feasible);

(iv) A recommendation for acceptance or rejection,
with supporting rationale; and

(v) The contract adjustment considered appropri-
ate, including any adjustment offered by the contractor.

(2) The cognizant contract administration office, or
other Government activity directly involved, shall furnish
this data to the contracting officer in writing, except that in
urgent cases it may be furnished orally and later confirmed
in writing. Before making a decision to accept, the con-
tracting officer shall obtain the concurrence of the activity
responsible for the technical requirements of the contract
and, where health factors are involved, of the responsible
health official of the agency concerned.

(d) If the nonconformance is minor, the cognizant con-
tract administration office may make the determination to
accept or reject, except where this authority is withheld by
the contracting office of the contracting activity. To assist
in making this determination, the contract administration
office may establish a joint contractor-contract administra-
tive office review group. Acceptance of supplies and
services with critical or magjor nonconformances is outside
the scope of the review group.

(e) Contracting officers shall discourage the repeated
tender of nonconforming supplies or services, including
those with only minor nonconformances, by appropriate
action, such as rejection and documenting the contractor’s
performance record.

(f) Each contract under which supplies or services with
critical or major nonconformances are accepted as autho-
rized in paragraph (c) of this section shall be modified to
provide for an equitable price reduction or other considera-
tion. For services, the contracting officer can consider
identifying the value of the individual work requirements or
tasks (subdivisions) that may be subject to price or fee
reduction. This value may be used to determine an equi-
table adjustment for nonconforming services. However,
when supplies or services involving minor nonconfor-
mances are accepted, the contract shall not be modified
unless—

(2) It appears that the savings to the contractor in fab-
ricating the nonconforming supplies or performing the
nonconforming services will exceed the cost to the
Government of processing the modification, or

(2) The Government's interests otherwise require a
contract modification.

(g) Notices of regjection shall include the reasons for
rejection and be furnished promptly to the contractor.
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Promptness in giving this notice is essential because, if
timely nature of rejection is not furnished, acceptance may
in certain cases be implied as a matter of law. The notice
shall be in writing if—

(1) The supplies or services have been rejected at a
place other than the contractor’s plant;

(2) The contractor persists in offering nonconforming
supplies or services for acceptance; or

(3) Delivery or performance was late without excus-
able cause.

46.408 Single-agency assignments of Gover nment
contract quality assurance.

(8) Government-wide responsibility for quality assur-
ance support for acquisitions of certain commodities is
assigned as follows:

(1) For drugs, biologics, and other medical supplies—
the Food and Drug Administration;

(2) For food, except seafood—the Department of
Agriculture.

(3) For seafood—the National Marine Fisheries
Service of the Department of Commerce.

[The next pageis 46-9.]
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(c) Contractors placing orders for Government stock
shall—

(1) Comply with the requirements of the contracting
officer’s authorization, using FEDSTRIP or MILSTRIP
procedures, as appropriate;

(2) Use only the Government activity address code
obtained by the contracting officer in accordance with
5.102(e) aong with the contractor's assigned access code,
when ordering from GSA Customer Supply Centers.

(3) Order only those items required in the perfor-
mance of their contracts.

51.104 Furnishing assistance to contractors.

After receiving an activity address code, the contracting
officer will notify the appropriate GSA regional office or
military activity, which will contact the contractor and—

(a) Provide initial copies of ordering information and
instructions; and

(b) When necessary, assist the contractor in preparing
and submitting, as appropriate—

(1) Theinitia FEDSTRIPor MILSTRIPrequisitions,
the Optional Form 347, or the agency-approved forms;

(2) A completed GSA Form 457, FSS Publications
Mailing List Application, so that the contractor will auto-
matically receive current copies of required publications; or

(3) A completed GSA Form 3525, Application for
Customer Supply Center Services and (Address Change).

51.105 Payment for shipments.

GSA, DOD, and VA will not forward bills to contractors
for supplies ordered from Government stock until after the
supplies have been shipped. Receipt of billing is sufficient evi-
denceto establish contractor liability and to provide abasisfor
payment. Contracting officers should direct their contractors
to make payment promptly upon receipt of billings.

51.106 Title.

(a) Titleto al property acquired by the contractor under
the contracting officer’s authorization shall vest in the par-
ties as provided in the contract, unless specifically provided
for otherwise.

(b) If contracts are with educational institutions and the
Government Property clause at 52.245-2, Alternate I, or
52.245-5, Alternate |, is used, title to property having an
acquisition cost of less than $5,000 shall vest in the con-
tractor as provided in the clause. Agencies may provide
higher thresholds, if appropriate.

51.107 Contract clause.

The contracting officer shall insert the clause at
52.251-1, Government Supply Sources, in solicitations and
contracts when the contracting officer may authorize the
contractor to acquire supplies or services from a
Government supply source. If a facilities contract is con-
templated, the contracting officer shall use the clause with
itsAlternate I.

Subpart 51.2—Contractor Use of | nteragency
Fleet Management System (IFMS) Vehicles

51.200 Scope of subpart.

This subpart prescribes policies and procedures for the
use by contractors of interagency fleet management system
(IFMYS) vehicles and related services. In this subpart, the
terms “contractors’ and “contracts’ include “subcontrac-
tors’ and “subcontracts’ (see 45.304).

51.201 Podlicy.

(& If it isin the Government's interest, the contracting
officer may authorize cost-reimbursement contractors to
obtain, for official purposes only, interagency fleet manage-
ment system (IFMS) vehicles and related services,
including—

(1) Fuel and lubricants,

(2) Vehicle inspection, maintenance, and repair,

(3) Vehicle storage, and

(4) Commercially rented vehicles for short-term use.

(b) Complete rebuilding of major components of con-
tractor-owned or -leased equipment requires the approval of
the contracting officer in each instance.

(c) Government contractors shall not be authorized to
obtain interagency fleet management system (IFMS) vehi-
cles and related services for use in performance of any
contract other than a cost-reimbursement contract, except as
otherwise specifically approved by the Administrator of the
General Services Administration at the request of the
agency involved.

51.202 Authorization.

(@) The contracting officer may authorize a cost-
reimbursement contractor to obtain interagency fleet
management system (IFMS) vehicles and related services, if
the contracting officer has—

(1) Determined that the authorization will accom-
plish the agency’s contractual objectives and effect
demonstrable economies;

(2) Received evidence that the contractor has
obtained mator vehicle liability insurance covering bodily
injury and property damage, with limits of liability as
required or approved by the agency, protecting the contrac-
tor and the Government against third-party claims arising
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from the ownership, maintenance, or use of an interagency
fleet management system vehicle (IFMS);

(3) Arranged for periodic checks to ensure that
authorized contractors are using vehicles and related ser-
vices exclusively under cost-reimbursement contracts,

(4) Ensured that contractors shall establish and
enforce suitable penalties for their employees who use or
authorize the use of Government vehicles for other than per-
formance of Government contracts (see 41 CFR
101-38.301-1);

(5) Received a written statement that the contractor
will assume, without the right of reimbursement from the
Government, the cost or expense of any use of interagency
fleet management vehicles (IFMS) and services not related
to the performance of the contract; and

(6) Considered any recommendations of the
contractor.

(b) The authorization shall—

(1) Beinwriting;

(2) Cite the contract number;

(3) Specify any limitations on the authority, includ-
ing its duration, and any other pertinent information; and

(4) Instruct the contractor to comply with the applic-
able policies and procedures provided in this subpart.

(c) Authorizations to subcontractors shall be issued
through, and with the approval of, the contractor.

(d) Contracting officers authorizing contractor use of
interagency fleet management system (IFMS) vehicles and
related services subject their agencies to the responsibilities
and liabilities provided in 41 CFR 101-39.4 regarding acci-
dents and claims.

51.203 Means of obtaining service.

(8) Authorized contractors shall submit requests for
interagency fleet management system (IFMS) vehicles and
related services in writing to the appropriate GSA regional
Federal Supply Service Bureau, Attention: Regional fleet
manager, except that requests for more than five vehicles
shall be submitted to:
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General Services Administration
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Washington DC 20406,
and not to the regions. Each request shall include the
following:

(1) Two copies of the agency authorization to obtain
vehicles and related services from GSA.

(2) The number of vehicles and related services
required and period of use.

(3) A list of the contractor’'s employees who are
authorized to request vehicles and related services.

(4) A listing of the make, model, and serial numbers
of contractor-owned or-leased equipment authorized to be
serviced.

(5) Billing instructions and address.

(b) Contractorsrequesting unusual quantities of vehicles
should do so asfar in advance as possible to facilitate avail-
ability.

51.204 Use of interagency fleet management system

(IFMS) vehicles and related services.

Contractors authorized to use interagency fleet manage-
ment system (IFMS) vehicles and related services shall
comply with the requirements of 41 CFR 101-39 and
41 CFR 101-38.301-1 and the operator's packet furnished
with each vehicle. See 41 CFR 101-6.4 for additional guid-
ance for home-to-work use of Government vehicles.

51.205 Contract clause.

The contracting officer shall insert the clause at
52.251-2, Interagency Fleet Management System (IFMS)
Vehicles and Related Services, in solicitations and contracts
when a cost-reimbursement contract is contemplated and
the contracting officer may authorize the contractor to use
interagency fleet management system (IFMS) vehicles and
related services.
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Scope of part.

Scope of subpart.

Using Part 52.

Incorporating provisions and clauses.
Incorporation by reference.

Incorporation in full text.

Identification of provisions and clauses.
Procedures for modifying and completing provisions
and clauses.

Procedures for using alternates.

[Reserved]

Provisions and clauses prescribed in Subpart 52.1.

Subpart 52.2—Text of Provisions and Clauses

52.200

52.201

52.202-1
52.203-1
52.203-2
52.203-3
52.203-4
52.203-5
52.203-6

52.203-7
52.203-8

52.203-9
52.203-10

52.203-11

52.203-12

52.204-1
52.204-2
52.204-3
52.204-4
52.204-5
52.204-6

Scope of subpart.

[Reserved]

Definitions.

[Reserved]

Certificate of Independent Price Determination.
Gratuities.

[Reserved]

Covenant Against Contingent Fees.

Restrictions on Subcontractor Sales to the
Government.

Anti-Kickback Procedures.

Cancellation, Rescission, and Recovery of Funds for
Illegal or Improper Activity.

[Reserved]

Price or Fee Adjustment for Illegal or Improper
Activity.

Certification and Disclosure Regarding Payments to
Influence Certain Federal Transactions.

Limitation on Payments to Influence Certain Federal
Transactions.

Approva of Contract.

Security Requirements.

Taxpayer |dentification.

Printing/Copying Double-Sided on Recycled Paper.
Women-Owned Business.

Contractor |dentification Number—Data Universal
Numbering System (DUNS) Number.

52.205—52.206 [Reserved]

52.207-1
52.207-2
52.207-3
52.207-4
52.207-5

52.208-1—52.208-3

52.208-4
52.208-5
52.208-6
52.208-7

Notice of Cost Comparison (Sealed-Bid).
Notice of Cost Comparison (Negotiated).
Right of First Refusal of Employment.
Economic Purchase Quantity—Supplies.
Option to Purchase Equipment.
[Reserved]

Vehicle Lease Payments.

Condition of Leased Vehicles.

Marking of Leased Vehicles.

Tagging of Leased Vehicles.

52.208-8
52.208-9
52.209-1
52.209-2
52.209-3

52.209-4
52.209-5

52.209-6

52.210
52.211-1

52.211-2

52.211-3

52.211-4

52.211-5

52.211-6—52.211-7

52.211-8
52.211-9
52.211-10

52.211-11

52.211-12
52.211-13
52.211-14
52.211-15
52.211-16
52.211-17
52.211-18
52.212-1

52.212-2

52.212-3

52.212-4
52.212-5

52.213-1
52.213-2
52.213-3
52.214-1
52.214-2
52.214-3
52.214-4
52.214-5

Helium Requirement Forecast and Required Sources
for Helium.

Contractor Use of Mandatory Sources of Supply.
Qualification Requirements.

[Reserved]

First Article Approval—Contractor Testing.

First Article Approval—Government Testing.
Certification Regarding Debarment, Suspension,
Proposed Debarment, and Other Responsibility
Matters.

Protecting the Government's Interest when
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment.
[Reserved]

Availability of Specifications Listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions.

Availability of Specifications Listed in the DOD
Index of Specifications and Standards (DODISS).
Availability of Specifications Not Listed in the GSA
Index of Federal Specifications, Standards and
Commercial Item Descriptions.

Availability for Examination of Specifications Not
Listed in the GSA Index of Federal Specifications,
Standards and Commercial Item Descriptions.
Materia Requirements.

[Reserved]

Time of Dédlivery.

Desired and Required Time of Delivery.
Commencement, Prosecution, and Completion of
Work.

Liquidated Damages—Supplies, Services, or
Research and Development.

Liquidated Damages—Construction.

Time Extensions.

Notice of Priority Rating for National Defense Use.
Defense Priority and Allocation Requirements.
Variation in Quantity.

Delivery of Excess Quantities.

Variation in Estimated Quantity.

Instructions to Offerors—Commercial Items.
Evaluation—Commercia Items.

Offeror Representations and Certifications—
Commercial Items.

Contract Terms and Conditions—Commercia Items.
Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

Fast Payment Procedure.

Invoices.

Notice to Supplier.

Solicitation Definitions—Sealed Bidding.

Type of Business Organization—Sealed Bidding.
Amendments to Invitations for Bids.

False Statementsin Bids.

Submission of Bids.
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52.214-6
52.214-7

52.214-8

52.214-9

52.214-10
52.214-11
52.214-12
52.214-13
52.214-14
52.214-15
52.214-16
52.214-17
52.214-18
52.214-19
52.214-20
52.214-21
52.214-22
52.214-23

52.214-24
52.214-25
52.214-26
52.214-27

52.214-28

52.214-29
52.214-30

52.214-31
52.214-32

52.214-33

52.214-34
52.214-35
52.215-1
52.215-2
52.215-3
52.215-4
52.215-5
52.215-6
52.215-7
52.215-8
52.215-9
52.215-10

52.215-11
52.215-12
52.215-13
52.215-14
52.215-15
52.215-16
52.215-17
52.215-18

Explanation to Prospective Bidders.

Late Submissions, Modifications, and Withdrawals of
Bids.

[Reserved]

Failure to Submit Bid.

Contract Award—Sealed Bidding.

[Reserved]

Preparation of Bids.

Telegraphic Bids.

Place of Performance—Sealed Bidding.

Period for Acceptance of Bids.

Minimum Bid Acceptance Period.

Affiliated Bidders.

Preparation of Bids—Construction.

Contract Award—Sealed Bidding—Construction.

Bid Samples.

Descriptive Literature.

Evaluation of Bids for Multiple Awards.

Late Submissions, Modifications, and Withdrawals of
Technical Proposals under Two-Step Sealed Bidding.
Multiple Technical Proposals.

Step Two of Two-Step Sealed Bidding.

Audit and Records—Sealed Bidding.

Price Reduction for Defective Cost or Pricing Data—
Modifications—Sealed Bidding.

Subcontractor Cost or Pricing Data—
Modifications—Sealed Bidding.

Order of Precedence—Sealed Bidding.

Annual Representations and Certifications—Seal ed
Bidding.

Facsimile Bids.

Late Submissions, Modifications, and Withdrawals of
Bids (Overseas).

Late Submissions, Modifications, and Withdrawals of
Technica Proposals under Two-Step Sealed Bidding
(Overseas).

Submission of Offersin the English Language.
Submission of Offersin U.S. Currency.

[Reserved]

Audit and Records—Negotiation.

Solicitation for Information or Planning Purposes.
Notice of Possible Standardization.

Solicitation Definitions.

Type of Business Organization.

Unnecessarily Elaborate Proposals or Quotations.
Amendments to Solicitations.

Submission of Offers.

Late Submissions, Modifications, and Withdrawals of
Proposals.

Authorized Negotiators.

Restriction on Disclosure and Use of Data.
Preparation of Offers.

Explanation to Prospective Offerors.

Failure to Submit Offer.

Contract Award.

Telegraphic Proposals.

Facsimile Proposals.

52-2 (FAC 97-01)

52.215-19
52.215-20
52.215-21
52.215-22
52.215-23

52.215-24
52.215-25
52.215-26
52.215-27

52.215-28—52.215-29

52.215-30
52.215-31
52.215-32
52.215-33
52.215-34
52.215-35

52.215-36

52.215-37
52.215-38
52.215-39

52.215-40
52.215-41

52.215-42

52.216-1
52.216-2
52.216-3
52.216-4
52.216-5
52.216-6
52.216-7
52.216-8
52.216-9
52.216-10
52.216-11
52.216-12
52.216-13
52.216-14
52.216-15
52.216-16
52.216-17
52.216-18
52.216-19
52.216-20
52.216-21
52.216-22
52.216-23
52.216-24
52.216-25
52.216-26
52.216-27

Period for Acceptance of Offer.

Place of Performance.

Changes or Additions to Make-or-Buy Program.
Price Reduction for Defective Cost or Pricing Data.
Price Reduction for Defective Cost or Pricing Data—
Modifications.

Subcontractor Cost or Pricing Data.

Subcontractor Cost or Pricing Data—M odifications.
Integrity of Unit Prices.

Termination of Defined Benefit Pension Plans.
[Reserved]

Facilities Capital Cost of Money.

Waiver of Facilities Capital Cost of Money.
[Reserved]

Order of Precedence.

Evaluation of Offersfor Multiple Awards.

Annual Representations and Certifications—
Negotiation.

Late Submissions, Modifications, and Withdrawals of
Proposals (Overseas).

[Reserved]

Preparation of Offers—Construction.

Reversion or Adjustment of Plans for Post-retirement
Benefits Other Than Pensions (PRB).

Notification of Ownership Changes.
Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data.

Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data—M odifications.
Type of Contract.

Economic Price Adjustment—Standard Supplies.
Economic Price Adjustment—Semistandard Supplies.
Economic Price Adjustment—L abor and Material.
Price Redetermination—Prospective.

Price Redetermination—Retroactive.

Allowable Cost and Payment.

Fixed Fee.

Fixed Fee—Construction.

Incentive Fee.

Cost Contract—No Fee.

Cost-Sharing Contract—No Fee.

Allowable Cost and Payment—Facilities.

Allowable Cost and Payment—Facilities Use.
Predetermined Indirect Cost Rates.

Incentive Price Revision—Firm Target.

Incentive Price Revision—Successive Targets.
Ordering.

Order Limitations.

Definite Quantity.

Requirements.

Indefinite Quantity.

Execution and Commencement of Work.

Limitation of Government Liability.

Contract Definitization.

Payments of Allowable Costs Before Definitization.
Single or Multiple Awards.
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52.216-28 Multiple Awards for Advisory and Assistance
Services.

52.217-1 [Reserved]

52.217-2  Cancellation Under Multi-year Contracts.

52.217-3  Evaluation Exclusive of Options.

52.217-4 Evauation of Options Exercised at Time of Contract
Award.

52.217-5 Evaluation of Options.

52.217-6  Option for Increased Quantity.

52.217-7  Option for Increased Quantity—Separately Priced
Line Item.

52.217-8 Option to Extend Services.

52.217-9 Option to Extend the Term of the Contract.

52.218 [Reserved]

52.219-1 Small Business Program Representations.

52.219-2 Equal Low Bids.

52.219-3—52.219-5 [Reserved]

52.219-6  Notice of Total Small Business Set-Aside.

52.219-7 Notice of Partial Small Business Set-Aside.

52.219-8 Utilization of Small, Small Disadvantaged and
Women-Owned Small Business Concerns.

52.219-9 Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan.

52.219-10 Incentive Subcontracting Program.

52.219-11 Specia 8(a) Contract Conditions.

52.219-12 Specia 8(a) Subcontract Conditions.

52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan.

52.219-17 Section 8(a) Award.

52.219-18 Notification of Competition Limited to Eligible 8(a)
Concerns.

52.219-19 Small Business Concern Representation for the Small
Business Competitiveness Demonstration Program.

52.219-20 Notice of Emerging Small Business Set-Aside.

52.219-21 Small Business Size Representation for Targeted
Industry Categories under the Small Business
Competitiveness Demonstration Program.

52.220— 52.221 [Reserved]

52.222-1 Notice to the Government of Labor Disputes.

52.222-2  Payment for Overtime Premiums.

52.222-3  Convict Labor.

52.222-4  Contract Work Hours and Safety Standards Act—
Overtime Compensation.

52.222-5 [Reserved]

52.222-6 Davis-Bacon Act.

52.222-7 Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9  Apprentices and Trainees.

52.222-10 Compliance with Copeland Act Requirements.

52.222-11 Subcontracts (Labor Standards).

52.222-12 Contract Termination—Debarment.

52.222-13 Compliance with Davis-Bacon and Related Act
Regulations.

52.222-14 Disputes Concerning Labor Standards.

52.222-15 Certification of Eligibility.

52.222-16 Approva of Wage Rates.

52.222-17 Labor Standards for Construction Work—Facilities
Contracts.

52.222-18—52.222-19 [Reserved)]

52.222-20 Walsh-Healey Public Contracts Act.

52.222-21 Certification of Nonsegregated Facilities.

52.222-22 Previous Contracts and Compliance Reports.

52.222-23 Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity.

52.222-24 Preaward On-Site Equal Opportunity Compliance
Review.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance Requirements for
Construction.

52.222-28 Equal Opportunity Preaward Clearance of
Subcontracts.

52.222-29 Notification of Visa Denial.

52.222-30—52.222-34 [Reserved]

52.222-35 Affirmative Action for Special Disabled and Vietnam
Era Veterans.

52.222-36 Affirmative Action for Handicapped Workers.

52.222-37 Employment Reports on Specia Disabled Veterans
and Veterans of the Vietnam Era.

52.222-38—52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965, as Amended.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract Act—
Price Adjustment (Multiple Year and Option
Contracts).

52.222-44 Fair Labor Standards Act and Service Contract Act—
Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

52.222-47 SCA Minimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA).

52.222-48 Exemption from Application of Service Contract Act
Provisions for Contracts for Maintenance,
Calibration, and/or Repair of Certain Information
Technology, Scientific and Medical and/or Office and
Business Equipment—Contractor Certification.

52.222-49 Service Contract Act—Place of Performance
Unknown.

52.222-50 Nondisplacement of Qualified Workers.

52.223-1 Clean Air and Water Certification.

52.223-2 Clean Air and Water.

52.223-3 Hazardous Material Identification and Material
Safety Data.

52.223-4 Recovered Material Certification.

52.223-5 Pollution Prevention and Right-to-Know Information.

52.223-6  Drug-Free Workplace.

52.223-7 Notice of Radioactive Materials.

52.223-8 [Reserved]
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52.223-9

52.223-10
52.223-11
52.223-12
52.223-13
52.223-14
52.224-1
52.224-2
52.225-1
52.225-2

52.225-3
52.225-4
52.225-5
52.225-6
52.225-7
52.225-8

52.225-9

52.225-10
52.225-11
52.225-12

52.225-13

52.225-14

52.225-15

52.225-16—52.225-17

52.225-18
52.225-19
52.225-20

52.225-21

52.225-22
52.226-1
52.226-2

52.227-1
52.227-2

52.227-3
52.227-4
52.227-5
52.227-6
52.227-7

52-4

Certification and Estimate of Percentage of
Recovered Material Content for EPA Designated
Items.

Waste Reduction Program.

Ozone-Depleting Substances.

Refrigeration Equipment and Air Conditioners.
Certification of Toxic Chemical Release Reporting.
Toxic Chemical Release Reporting.

Privacy Act Notification.

Privacy Act.

Buy American Certificate.

Waiver of Buy American Act for Civil Aircraft and
Related Articles.

Buy American Act—Supplies.

Evaluation of Foreign Currency Offers.

Buy American Act—Construction Materials.
Balance of Payments Program Certificate.
Balance of Payments Program.

Buy American Act—Trade Agreements—Balance of
Payments Program Certificate.

Buy American Act—Trade Agreements—Balance of
Payments Program.

Duty-Free Entry.

Restrictions on Certain Foreign Purchases.

Notice of Buy American Act Requirement—
Construction Materials.

Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements Act
and North American Free Trade Agreement.
Inconsistency Between English Version and
Trandation of Contract.

Buy American Act—Construction Materials under
Trade Agreements Act and North American Free
Trade Agreement.

[Reserved]

European Union Sanction for End Products.
European Union Sanction for Services.

Buy American Act—North American Free Trade
Agreement | mplementation Act—Balance of
Payments Program Certificate.

Buy American Act—North American Free Trade
Agreement Implementation Act—Balance of
Payments Program.

Balance of Payments Program—Construction
Materia s—NAFTA.

Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.

Historically Black College or University and
Minority Institution Representation.

Authorization and Consent.

Notice and Assistance Regarding Patent and
Copyright Infringement.

Patent Indemnity.

Patent Indemnity—Construction Contracts.
Waiver of Indemnity.

Royalty Information.

Patents—Notice of Government Licensee.

52.227-8
52.227-9
52.227-10

52.227-11

52.227-12

52.227-13
52.227-14
52.227-15

52.227-16
52.227-17
52.227-18
52.227-19
52.227-20
52.227-21

52.227-22
52.227-23
52.228-1
52.228-2
52.228-3

52.228-4

52.228-5
52.228-6
52.228-7
52.228-8
52.228-9
52.228-10
52.228-11
52.228-12
52.228-13
52.228-14
52.228-15
52.228-16

52.229-1
52.229-2
52.229-3
52.229-4
52.229-5

52.229-6
52.229-7

52.229-8
52.229-9

52.229-10

52.230-1
52.230-2

[Reserved]

Refund of Royalties.

Filing of Patent Applications—Classified Subject
Matter.

Patent Rights—Retention by the Contractor (Short
Form).

Patent Rights—Retention by the Contractor (Long
Form).

Patent Rights—Acquisition by the Government.
Rights in Data—General.

Representation of Limited Rights Data and Restricted
Computer Software.

Additional Data Requirements.

Rights in Data—Special Works.

Rights in Data—EXxisting Works.

Commercial Computer Software—Restricted Rights.
Rights in Data—SBIR Program.

Technical Data Declaration, Revision, and
Withholding of Payment—Major Systems.

Major System—Minimum Rights.

Rights to Proposal Data (Technical).

Bid Guarantee.

Additional Bond Security.

Workers' Compensation Insurance (Defense Base
Act).

Workers' Compensation and War-Hazard Insurance
Overseas.

Insurance—Work on a Government Installation.
[Reserved]

Insurance—L.iability to Third Persons.

Liability and Insurance—L eased Motor Vehicles.
Cargo Insurance.

Vehicular and General Public Liability Insurance.
Pledges of Assets.

Prospective Subcontractor Requests for Bonds.
Alternative Payment Protections.

Irrevocable Letter of Credit.

Performance and Payment Bonds—Construction.
Performance and Payment Bonds—Other Than
Construction.

State and Local Taxes.

North Carolina State and Local Sales and Use Tax.
Federal, State, and Local Taxes.

Federal, State, and Local Taxes (Noncompetitive
Contract).

Taxes—Contracts Performed in U.S. Possessions or
Puerto Rico.

Taxes—Foreign Fixed-Price Contracts.
Taxes—Fixed-Price Contracts with Foreign
Governments.

Taxes—Foreign Cost-Reimbursement Contracts.
Taxes—Cost-Reimbursement Contracts with Foreign
Governments.

State of New Mexico Gross Receipts and
Compensating Tax.

Cost Accounting Standards Notices and Certification.
Cost Accounting Standards.
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52.230-3

52.230-4
52.230-5
52.230-6
52.231

52.232-1
52.232-2

52.232-3
52.232-4

52.232-5
52.232-6

52.232-7

52.232-8
52.232-9
52.232-10

52.232-11
52.232-12
52.232-13
52.232-14

52.232-15
52.232-16
52.232-17
52.232-18
52.232-19
52.232-20
52.232-21
52.232-22
52.232-23
52.232-24
52.232-25
52.232-26

52.232-27
52.232-28
52.232-29

52.232-30
52.232-31
52.232-32
52.232-33

52.232-34

52.233-1
52.233-2
52.233-3
52.234-1

52.235
52.236-1

Disclosure and Consistency of Cost Accounting
Practices.

Consistency in Cost Accounting Practices.

Cost Accounting Standards—Educational Institution.
Administration of Cost Accounting Standards.
[Reserved]

Payments.

Payments under Fixed-Price Research and
Development Contracts.

Payments under Personal Services Contracts.
Payments under Transportation Contracts and
Transportation-Related Services Contracts.
Payments under Fixed-Price Construction Contracts.
Payment under Communication Service Contracts
with Common Carriers.

Payments under Time-and-Materials and Labor-Hour
Contracts.

Discounts for Prompt Payment.

Limitation on Withholding of Payments.

Payments under Fixed-Price Architect-Engineer
Contracts.

Extras.

Advance Payments.

Notice of Progress Payments.

Notice of Availability of Progress Payments
Exclusively for Small Business Concerns.

Progress Payments Not Included.

Progress Payments.

Interest.

Availability of Funds.

Availability of Funds for the Next Fiscal Year.
Limitation of Cost.

Limitation of Cost (Facilities).

Limitation of Funds.

Assignment of Claims.

Prohibition of Assignment of Claims.

Prompt Payment.

Prompt Payment for Fixed-Price Architect-Engineer
Contracts.

Prompt Payment for Construction Contracts.
[Reserved]

Terms for Financing of Purchases of Commercial
Items.

Installment Payments for Commercia Items.
Invitation to Propose Financing Terms.
Performance-Based Payments.

Mandatory Information for Electronic Funds Transfer
Payment.

Optional Information for Electronic Funds Transfer
Payment.

Disputes.

Service of Protest.

Protest after Award.

Industrial Resources Developed Under Defense
Production Act Title 1.

[Reserved]

Performance of Work by the Contractor.

52.236-2
52.236-3
52.236-4
52.236-5
52.236-6
52.236-7
52.236-8
52.236-9

52.236-10
52.236-11
52.236-12
52.236-13
52.236-14
52.236-15
52.236-16
52.236-17
52.236-18

52.236-19
52.236-20
52.236-21
52.236-22
52.236-23
52.236-24
52.236-25
52.236-26
52.236-27
52.237-1

52.237-2

52.237-3
52.237-4
52.237-5
52.237-6
52.237-7
52.237-8

52.237-9

52.237-10
52.238
52.239-1
52.240
52.241
52.241-1

52.241-2
52.241-3
52.241-4
52.241-5
52.241-6
52.241-7

52.241-8

52.241-9

Differing Site Conditions.

Site Investigation and Conditions Affecting the Work.
Physical Data.

Material and Workmanship.

Superintendence by the Contractor.

Permits and Responsibilities.

Other Contracts.

Protection of Existing Vegetation, Structures,
Equipment, Utilities, and Improvements.
Operations and Storage Areas.

Use and Possession Prior to Completion.

Cleaning Up.

Accident Prevention.

Availability and Use of Utility Services.

Schedules for Construction Contracts.

Quantity Surveys.

Layout of Work.

Work Oversight in Cost-Reimbursement Construction
Contracts.

Organization and Direction of the Work.

[Reserved]

Specifications and Drawings for Construction.
Design Within Funding Limitations.

Responsibility of the Architect-Engineer Contractor.
Work Oversight in Architect-Engineer Contracts.
Requirements for Registration of Designers.
Preconstruction Conference.

Site Visit (Construction).

Site Visit.

Protection of Government Buildings, Equipment, and
Vegetation.

Continuity of Services.

Payment by Government to Contractor.

Payment by Contractor to Government.

Incremental Payment by Contractor to Government.
Indemnification and Medical Liability Insurance.
Restriction on Severance Payments to Foreign
Nationals.

Waiver of Limitation on Severance Payments to
Foreign Nationals.

Identification of Uncompensated Overtime.
[Reserved]

Privacy or Security Safeguards.

[Reserved]

Utility Services Provisions and Clauses.

Electric Service Territory Compliance
Representation.

Order of Precedence—Utilities.

Scope and Duration of Contract.

Change in Class of Service.

Contractor's Facilities.

Service Provisions.

Change in Rates or Terms and Conditions of Service
for Regulated Services.

Change in Rates or Terms and Conditions of Service
for Unregulated Services.

Connection Charge.
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52.241-10
52.241-11
52.241-12
52.241-13
52.242-1
52.242-2
52.242-3
52.242-4

52.242-5—52.242-9

52.242-10

52.242-11

52.242-12
52.242-13
52.242-14
52.242-15
52.242-16
52.242-17
52.243-1
52.243-2
52.243-3
52.243-4
52.243-5
52.243-6
52.243-7
52.244-1
52.244-2

52.244-3

52.244-4

52.244-5
52.244-6

52.245-1
52.245-2
52.245-3
52.245-4
52.245-5

52.245-6

52.245-7
52.245-8
52.245-9
52.245-10
52.245-11
52.245-12

52.245-13

52.245-14
52.245-15
52.245-16
52.245-17

Termination Liability.

Multiple Service Locations.

Nonrefundable, Nonrecurring Service Charge.
Capital Credits.

Notice of Intent to Disallow Costs.

Production Progress Reports.

Penalties for Unallowable Costs.

Certification of Final Indirect Costs.
[Reserved]

F.0.b. Origin—Government Bills of Lading or
Prepaid Postage.

F.0.b. Origin—Government Bills of Lading or Indicia
Mail.

Report of Shipment (REPSHIP).

Bankruptcy.

Suspension of Work.

Stop-Work Order.

Stop-Work Order—Facilities.

Government Delay of Work.
Changes—Fixed-Price.
Changes—Cost-Reimbursement.
Changes—Time-and-Materials or Labor-Hours.
Changes.

Changes and Changed Conditions.

Change Order Accounting.

Notification of Changes.

Subcontracts (Fixed-Price Contracts).
Subcontracts (Cost-Reimbursement and L etter
Contracts).

Subcontracts (Time-and-Materials and Labor-Hour
Contracts).

Subcontractors and Outside Associates and
Consultants.

Competition in Subcontracting.

Subcontracts for Commercial Items and Commercial
Components.

Property Records.

Government Property (Fixed-Price Contracts).
Identification of Government-Furnished Property.
Government-Furnished Property (Short Form).
Government Property (Cost-Reimbursement, Time-
and-Material, or Labor-Hour Contracts).
Liability for Government Property (Demolition
Services Contracts).

Government Property (Consolidated Facilities).
Liability for the Facilities.

Use and Charges.

Government Property (Facilities Acquisition).
Government Property (Facilities Use).

Contract Purpose (Nonprofit Educational
Institutions).

Accountable Facilities (Nonprofit Educational
Institutions).

Use of Government Facilities.

Transfer of Title to the Facilities.

Facilities Equipment Modernization.

Specia Tooling.
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52.245-18
52.245-19
52.246-1
52.246-2
52.246-3
52.246-4
52.246-5
52.246-6
52.246-7

52.246-8

52.246-9

52.246-10
52.246-11

52.246-12
52.246-13

52.246-14
52.246-15
52.246-16
52.246-17
52.246-18
52.246-19

52.246-20
52.246-21
52.246-22
52.246-23
52.246-24
52.246-25
52.247-1
52.247-2
52.247-3

52.247-4
52.247-5
52.247-6
52.247-7
52.247-8
52.247-9
52.247-10
52.247-11
52.247-12
52.247-13
52.247-14
52.247-15

52.247-16

52.247-17
52.247-18
52.247-19
52.247-20

Specia Test Equipment.

Government Property Furnished “As|s.”
Contractor Inspection Requirements.

Inspection of Supplies—Fixed-Price.

Inspection of Supplies—Cost-Reimbursement.
Inspection of Services—Fixed-Price.

Inspection of Services—Cost-Reimbursement.
Inspection—Time-and-Material and Labor-Hour.
Inspection of Research and Development— Fixed
Price.

Inspection of Research and Development— Cost
Reimbursement.

Inspection of Research and Development (Short
Form).

Inspection of Facilities.

Higher-Level Contract Quality Requirement
(Government Specification).

Inspection of Construction.
Inspection—Dismantling, Demolition, or Removal of
Improvements.

Inspection of Transportation.

Certificate of Conformance.

Responsihility for Supplies.

Warranty of Supplies of a Noncomplex Nature.
Warranty of Supplies of a Complex Nature.
Warranty of Systems and Equipment under
Performance Specifications or Design Criteria.
Warranty of Services.

Warranty of Construction.

[Reserved]

Limitation of Liability.

Limitation of Liability—High-Value Items.
Limitation of Liability—Services.

Commercia Bill of Lading Notations.

Permits, Authorities, or Franchises.

Capability to Perform a Contract for the Relocation
of a Federal Office.

Inspection of Shipping and Recelving Facilities.
Familiarization with Conditions.

Financial Statement.

Freight Excluded.

Estimated Weights or Quantities Not Guaranteed.
Agreed Weight—General Freight.

Net Weight—General Freight.

Net Weight—Household Goods or Office Furniture.
Supervision, Labor, or Materials.

Accessorial Services—Moving Contracts.
Contractor Responsihility for Receipt of Shipment.
Contractor Responsibility for Loading and
Unloading.

Contractor Responsibility for Returning Undelivered
Freight.

Charges.

Multiple Shipments.

Stopping in Transit for Partial Unloading.
Estimated Quantities or Weights for Evaluation of
Offers.
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52.247-21

52.247-22

52.247-23

52.247-24
52.247-25

52.247-26
52.247-27
52.247-28
52.247-29
52.247-30
52.247-31
52.247-32
52.247-33
52.247-34
52.247-35
52.247-36
52.247-37
52.247-38
52.247-39
52.247-40
52.247-41
52.247-42
52.247-43

52.247-44

52.247-45
52.247-46

52.247-47
52.247-48
52.247-49
52.247-50
52.247-51
52.247-52

52.247-53
52.247-54
52.247-55

52.247-56
52.247-57
52.247-58

52.247-59
52.247-60
52.247-61
52.247-62
52.247-63
52.247-64

Contractor Liability for Personal Injury and/or
Property Damage.

Contractor Liability for Loss of and/or Damage to
Freight other than Household Goods.

Contractor Liability for Loss of and/or Damage to
Household Goods.

Advance Notification by the Government.
Government-Furnished Equipment With or Without
Operators.

Government Direction and Marking.

Contract Not Affected by Oral Agreement.
Contractor's Invoices.

F.o.b. Origin.

F.0.b. Origin, Contractor's Facility.

F.o.b. Origin, Freight Allowed.

F.o.b. Origin, Freight Prepaid.

F.0.b. Origin, with Differentials.

F.0.b. Destination.

F.0.b. Destination, within Consignee's Premises.
F.as. Vessel, Port of Shipment.

F.0.b. Vessel, Port of Shipment.

F.o.b. Inland Carrier, Point of Exportation.

F.o.b. Inland Point, Country of Importation.

Ex Dock, Pier, or Warehouse, Port of Importation.
C. & f. Destination.

C.i.f. Destination.

F.o.b. Designated Air Carrier's Terminal, Point of
Exportation.

F.0.b. Designated Air Carrier's Terminal, Point of
Importation.

F.0.b. Origin and/or F.0.b. Destination Evaluation.
Shipping Point(s) Used in Evaluation of F.o.b. Origin
Offers.

Evaluation—F.0.b. Origin.

F.0.b. Destination—Evidence of Shipment.
Destination Unknown.

No Evaluation of Transportation Costs.
Evaluation of Export Offers.

Clearance and Documentation Requirements—
Shipments to DOD Air or Water Terminal
Transshipment Points.

Freight Classification Description.

[Reserved]

F.o.b. Point for Delivery of Government-Furnished
Property.

Transit Arrangements.

Transportation Transit Privilege Credits.

Loading, Blocking, and Bracing of Freight Car
Shipments.

F.0.b. Origin—Carload and Truckload Shipments.
Guaranteed Shipping Characteristics.

F.0.b. Origin—Minimum Size of Shipments.
Specific Quantities Unknown.

Preference for U.S.-Flag Air Carriers.
Preference for Privately Owned U.S.-Flag
Commercial Vessels.

52.247-65 F.0.b. Origin, Prepaid Freight—Small Package
Shipments.

52.247-66 Returnable Cylinders.

52.247-67 Submission of Commercial Transportation Billsto
the General Services Administration for Audit.

52.248-1 Value Engineering.

52.248-2  Vaue Engineering—Architect-Engineer.

52.248-3  Vaue Engineering—Construction.

52.249-1 Termination for Convenience of the Government
(Fixed-Price) (Short Form).

52.249-2  Termination for Convenience of the Government
(Fixed-Price).

52.249-3 Termination for Convenience of the Government
(Dismantling, Demolition, or Removal of
Improvements).

52.249-4  Termination for Convenience of the Government
(Services) (Short Form).

52.249-5 Termination for Convenience of the Government
(Educational and Other Nonprofit Institutions).

52.249-6  Termination (Cost-Reimbursement).

52.249-7  Termination (Fixed-Price Architect-Engineer).

52.249-8 Default (Fixed-Price Supply and Service).

52.249-9 Default (Fixed-Price Research and Development).

52.249-10 Default (Fixed-Price Construction).

52.249-11 Termination of Work (Consolidated Facilities or
Facilities Acquisition).

52.249-12 Termination (Personal Services).

52.249-13 Failureto Perform.

52.249-14 Excusable Delays.

52.250-1 Indemnification Under Public Law 85-804.

52.251-1 Government Supply Sources.

52.251-2 Interagency Fleet Management System Vehicles and
Related Services.

52.252-1 Solicitation Provisions Incorporated by Reference.

52.252-2  Clauses Incorporated by Reference.

52.252-3 Alterationsin Solicitation.

52.252-4  Alterationsin Contract.

52.252-5 Authorized Deviationsin Provisions.

52.252-6  Authorized Deviationsin Clauses.

52.253-1 Computer Generated Forms.

Subpart 52.3—Provision and Clause Matrix
52.300 Scope of subpart.
52.301 Solicitation provisions and contract clauses (Matrix).

52.000 Scope of part.

This part—

(a) Givesinstructions for using provisions and clausesin
solicitations and/or contracts;

(b) Sets forth the solicitation provisions and contract
clauses prescribed by this regulation; and

(c) Presents a matrix listing the FAR provisions and
clauses applicable to each principal contract type and/or
purpose (e.g., fixed-price supply, cost-reimbursement
research and development).
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Subpart 52.1—Instructions for Using
Provisions and Clauses

52.100 Scope of subpart.

This subpart (@) gives instructions for using Part 52,
including the explanation and use of provision and clause
numbers, prescriptions, prefaces, and the matrix; (b) pre-
scribes procedures for incorporating, identifying, and
modifying provisions and clauses in solicitations and con-
tracts, and for using alternates; and (c) describes the
derivation of FAR provisions and clauses.

52.101 Using Part 52.

(a) Definitions.

“Alternate’” means a substantive variation of abasic pro-
vision or clause prescribed for use in a defined
circumstance. It (1) adds wording to, (2) deletes wording
from, or (3) substitutes specified wording for a portion of
the basic provision or clause. The alternate version of apro-
vision or clause is the basic provision or clause as changed
by the addition, deletion, or substitution (see 52.105(a)).

“Contract clause” or “clause” means aterm or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after
award.

“Modification,” as used in this subpart, means a minor
change in the details of a provision or clause that is specifi-
cally authorized by the FAR and does not alter the substance
of the provision or clause (see 52.104).

“Solicitation provision” or “provision” means a term or
condition used only in solicitations and applying only
before contract award.

“Substantially as follows” or “substantially the same as,”
when used in the prescription and preface of a provision or
clause, means that authorization is granted to prepare and
utilize avariation of that provision or clause to accommodate
requirements that are peculiar to an individua acquisition;
provided, that the variation includes the salient features of
the FAR provision or clause, and is not inconsistent with the
intent, principle, and substance of the FAR provision or
clause or related coverage of the subject matter.

(b) Numbering—(1) FAR provisions and clauses.
Subpart 52.2 sets forth the text of al FAR provisions and
clauses, each in its own separate subsection. The subpart is
arranged by subject matter, in the same order as, and keyed
to, the parts of the FAR. Each FAR provision or clause is
uniquely identified. All FAR provision and clause numbers
begin with “52.2,” since the text of al FAR provisions and
clauses appear in Subpart 52.2. The next two digits of the
provision or clause number correspond to the number of the
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FAR subject part in which the provision or clause is pre-
scribed. The FAR provision or clause number is then
completed by a hyphen and a sequential number assigned
within each section of Subpart 52.2. The following exam-
ple illustrates the makeup of the FAR provision or clause
number:

52.243-1

Changes—Fixed Price

—» Title

Subsection (Sequential Number within 52.243)

Section (Keyed to Subject Matter; Clauseis
Prescribed in Part 43)

——— Part and Subpart (Invariable)

(2)(i) Provisions or clauses that supplement the FAR.
Provisions or clauses that supplement the FAR are—

(A) Prescribed and included in authorized
agency acquisition regulations issued within an agency to
satisfy the specific needs of the agency as awhole;

(B) Prescribed and included in a regulation
issued by a suborganization of an agency to satisfy the
needs of that particular suborganization; or

(C) Developed for use at a suborganizational
level of an agency, not meant for repetitive use, but intended
to meet the needs of an individual acquisition and, thus,
impractical to include in either an agency or suborganiza-
tion acquisition regulation. (See 1.301(c).)

(i) Supplemental provisions or clauses published
in agency acquisition regulations shall bein full text and the
prescription for the use of each shall be included.
Supplemental provisions or clauses published in agency
acquisition regulations shall be numbered in the same man-
ner in which FAR provisions and clauses are numbered
except that—

(A) If it is included in an agency acquisition
regulation that is published in the Federal Register and is
codified in Title 48, Code of Federal Regulations (48 CFR),
the number shall be preceded by the chapter number within
48 CFR assigned by the CFR staff; and

(B) The sequential number shall be “70" or a
higher number (see 1.303).

(i) The sequential number at the end of the num-
ber of a provision or clause that supplements the FAR, like
its counterpart at the end of any FAR provision or clause
number, indicates the subsection location of the provision or
clause in Subpart 52.2 of the agency acquisition regulation
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PART 52—SOLICITATION PROVISIONSAND CONTRACT CLAUSES

52.204-3

52.204-1 Approval of Contract.
As prescribed in 4.103, insert the following clause:

APPROVAL OF CONTRACT (DEC 1989)

This contract is subject to the written approval of
[identify title of designated agency official here] and shall
not be binding until so approved.

(End of clause)

52.204-2 Security Requirements.
As prescribed in 4.404(a), insert the following clause:

SECURITY REQUIREMENTS (AUG 1996)

(a) This clause applies to the extent that this contract
involves access to information classified “Confidential,”
“Secret,” or “Top Secret.”

(b) The Contractor shall comply with—

(1) The Security Agreement (DD Form 441), includ-
ing the National Industrial Security Program Operating
Manual (DOD 5220.22-M); and

(2) Any revisions to that manual, notice of which has
been furnished to the Contractor.

(c) If, subsequent to the date of this contract, the security
classification or security requirements under this contract
are changed by the Government and if the changes cause an
increase or decrease in security costs or otherwise affect any
other term or condition of this contract, the contract shall be
subject to an equitable adjustment as if the changes were
directed under the Changes clause of this contract.

(d) The Contractor agrees to insert terms that conform
substantially to the language of this clause, including this
paragraph (d) but excluding any reference to the Changes
clause of thiscontract, in all subcontracts under this contract
that involve access to classified information.

(End of clause)

Alternate | (Apr 1984). If acost contract for research and
development with an educational ingtitution is contem-
plated, add the following paragraphs (€), (f), and (g) to the
basic clause:

(e) If achange in security requirements, as provided in
paragraphs (b) and (c), results (1) in achange in the security
classification of this contract or any of its elements from an
unclassified status or alower classification to a higher clas-
sification, or (2) in more restrictive area controls than
previously required, the Contractor shall exert every rea
sonable effort compatible with the Contractor’s established
policies to continue the performance of work under the con-
tract in compliance with the change in security
classification or requirements. If, despite reasonabl e efforts,
the Contractor determines that the continuation of work

under this contract is not practicable because of the change
in security classification or requirements, the Contractor
shdll notify the Contracting Officer in writing. Until resolu-
tion of the problem is made by the Contracting Officer, the
Contractor shall continue safeguarding al classified mater-
ial as required by this contract.

(f) After receiving the written notification, the
Contracting Officer shall explore the circumstances sur-
rounding the proposed change in security classification or
requirements, and shall endeavor to work out a mutually
satisfactory method whereby the Contractor can continue
performance of the work under this contract.

(g) If, 15 days after receipt by the Contracting Officer
of the notification of the Contractor’s stated inability to pro-
ceed, (1) the application to this contract of the change in
security classification or requirements has not been with-
drawn, or (2) amutually satisfactory method for continuing
performance of work under this contract has not been
agreed upon, the Contractor may request the Contracting
Officer to terminate the contract in whole or in part. The
Contracting Officer shall terminate the contract in whole or
in part, as may be appropriate, and the termination shall be
deemed atermination under the terms of the Termination for
the Convenience of the Government clause.

Alternate 1l (APR 1984). If employee identification is
required for security or other reasons in a construction con-
tract or architect-engineer contract, add the following
paragraph (€) to the basic clause;

(e) The Contractor shall be responsible for furnishing

to each employee and for requiring each employee engaged

on the work to display such identification as may be

approved and directed by the Contracting Officer. All pre-

scribed identification shall immediately be delivered to the

Contracting Officer, for cancellation upon the release of any

employee. When required by the Contracting Officer, the

Contractor shall obtain and submit fingerprints of al per-

sons employed or to be employed on the project.

52.204-3 Taxpayer |dentification.
As prescribed in 4.904, insert the following provision:

TAXPAYER IDENTIFICATION (JUNE 1997)

(a) Definitions.

“Common parent,” as used in this solicitation provision,
means that corporate entity that owns or controls an affili-
ated group of corporations that files its Federal income tax
returns on a consolidated basis, and of which the offeror is
amember.

“Corporate status,” as used in this solicitation provision,
means a designation as to whether the offeror is a corporate
entity, an unincorporated entity (e.g., sole proprietorship or
partnership), or a corporation providing medical and health
care services.
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“Taxpayer |dentification Number (TIN),” as used in this
solicitation provision, means the number required by the
IRS to be used by the offeror in reporting income tax and
other returns.

(b) All offerors are required to submit the information
required in paragraphs (c) through (€) of this solicitation
provision in order to comply with reporting reguirements of
26 U.S.C. 6041, 6041A, and 6050M and implementing reg-
ulations issued by the Internal Revenue Service (IRS). If
the resulting contract is subject to the reporting require-
ments described in FAR 4.903, the failure or refusal by the
offeror to furnish the information may result in a 31 percent
reduction of payments otherwise due under the contract.

(c) Taxpayer Identification Number (TIN).

CITIN:

[J TIN has been applied for.

[JTIN is not required because:

[] Offeror is a nonresident alien, foreign corporation,
or foreign partnership that does not have income effectively
connected with the conduct of atrade or businessinthe U.S.
and does not have an office or place of business or a fiscal
paying agent in the U.S,;

L] Offeror is an agency or instrumentality of aforeign
government;

[J Offeror is an agency or instrumentality of a
Federal, state, or local government;

[J Other. State basis.

(d) Corporate Satus.

[J Corporation providing medical and health care ser-
vices, or engaged in the billing and collecting of payments
for such services;

[J Other corporate entity;

[J Not a corporate entity:

[J Sole proprietorship

[] Partnership

[J Hospital or extended care facility described in 26
CFR 501(c)(3) that is exempt from taxation under 26 CFR
501(a).

(e) Common Parent.

[J Offeror is not owned or controlled by a common par-
ent as defined in paragraph (a) of this provision.

[[J Name and TIN of common parent:

Name

TIN

(End of provision)

52.204-4 Printing/Copying Double-Sided on Recycled
Paper.
As prescribed in 4.304, insert the following clause:
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PRINTING/COPYING DOUBLE-SIDED ON RECYCLED PaPER
(JUNE 1996)

(8 In accordance with Executive Order 12873, dated
October 20, 1993, as amended by Executive Order 12995,
dated March 25, 1996, the Offeror/Contractor is encouraged
to submit paper documents, such as offers, letters, or
reports, that are printed/copied double-sided on recycled
paper that has at least 20 percent postconsumer material.

(b) The 20 percent standard applies to high-speed copier
paper, offset paper, forms bond, computer printout paper,
carbonless paper, file folders, white woven envelopes, and
other uncoated printed and writing paper, such as writing
and office paper, book paper, cotton fiber paper, and cover
stock. An alternative to meeting the 20 percent postcon-
sumer material standard is 50 percent recovered material
content of certain industrial by-products.

(End of clause)

52.204-5 Women-Owned Business.
As prescribed in 4.603(b), insert the following provision:

WOMEN-OWNED BusINESS (OcT 1995)

(a) Representation. The offeror represents that it [J is,
[J is not awomen-owned business concern.

(b) Definition. "Women-owned business concern,” as
used in this provision, means a concern which is at least 51
percent owned by one or more women; or in the case of any
publicly owned business, at least 51 percent of the stock of
which is owned by one or more women; and whose man-
agement and daily business operations are controlled by one
or more women.

(End of provision)

52.204-6 Contractor ldentification Number—Data
Universal Numbering System (DUNS) Number.
As prescribed in 4.603(a), insert the following provision:

CONTRACTOR |IDENTIFICATION NUMBER—DATA UNIVERSAL
NUMBERING SysTEM (DUNS) NumBER (DEC 1996)

(a) “Contractor Identification Number,” as used in this
provision, means “Data Universal Numbering System
(DUNS) number,” which is anine-digit number assigned by
Dun and Bradstreet Information Services.

(b) Contractor identification is essential for complying
with statutory contract reporting requirements. Therefore,
the offeror is requested to enter, in the block with its name
and address on the Standard Form 33 or similar document,
the annotation “DUNS” followed by the DUNS number
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52.211-4

(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding its inclusion on the List
of Parties Excluded From Federal Procurement and
Nonprocurement Programs.

(4) The systems and procedures the Contractor has
established to ensure that it is fully protecting the
Government's interests when dealing with such subcontrac-
tor in view of the specific basis for the party's debarment,
suspension, or proposed debarment.

(End of clause)

52.210 [Reserved]

52.211-1 Availability of Specifications Listed in the
GSA Index of Federal Specifications, Standards and
Commercial Item Descriptions.

As prescribed in 11.204(a), insert the following provi-
sion:

AVAILABILITY OF SPECIFICATIONS LISTED IN THE GSA INDEX OF
FEDERAL SPECIFICATIONS, STANDARDS AND COMMERCIAL
ITEM DESCRIPTIONS (JUNE 1997)

(a) A single copy of each specification cited in this solic-
itation is available without charge from the:

GSA Federal Supply Service Bureau
Specifications Section (3FBP-W)

470 East L'Enfant Plaza SW, Suite 8100
Washington, DC 20407

(Telephone (202) 619-8925).

Additional copies may be purchased from the GSA
Specifications Section in Washington, D.C.

(b) The GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions may be purchased from
the:

Superintendent of Documents
US Government Printing Office
Washington, DC 20402

(End of provision)

52.211-2 Availability of Specifications Listed in the
DOD Index of Specifications and Standards
(DODISS).

As prescribed in 11.204(b), insert the following
provision:

AVAILABILITY OF SPECIFICATIONS LisTeED IN THE DOD
INDEX OF SPECIFICATIONS AND STANDARDS (DODISS)
(JUNE 1997)

Single copies of specifications cited in this solicitation
may be obtained by submitting a written request to the sup-
ply point listed below. The request must contain the title of
the specification, its number, date, applicable
amendment(s), and the solicitation or contract number. A
telephone order entry system is available with the use of a
touch tone telephone. A Customer Number is required to
use this system and may be obtained by written request to
the address listed below or by telephone (215-697-2179). In
case of urgency, telegraphic requests are acceptable.
Voluntary standards, which are not available to offerors and
contractors from Government sources, may be obtained
from the organization responsible for their preparation,
maintenance, or publication.

Standardization Document

Order Desk Building 4, Section D
700 Robbins Avenue

Philadel phia, PA 19111-5094

Facsimile No. 215-697-2978

(End of provision)

52.211-3 Availability of SpecificationsNot Listed in the
GSA Index of Federal Specifications, Standards and
Commercial Item Descriptions.

As prescribed in 11.204(c), insert a provision substan-
tially the same as the following:

AVAILABILITY OF SPECIFICATIONS NOT LISTED IN THE GSA
INDEX OF FEDERAL SPECIFICATIONS, STANDARDS AND
ComMERCIAL ITEM DESCRIPTIONS (JUNE 1988)

The specifications cited in this solicitation may be
obtained from:

(Activity)

(Compl ete address)

(Telephone number)

(Person to be contacted)
The request should identify the solicitation number and the
specification requested by date, title, and number, ascited in
the solicitation.

(End of provision)

52.211-4 Availability for Examination of Specifications
Not Listed in the GSA Index of Federal Specifications,
Standards and Commercial Item Descriptions.

As prescribed in 11.204(d), insert a provision substan-
tially the same as the following:

(FAC 97-01) 52-29



FAC 97—01 OCTOBER 21, 1997

52.211-5
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AVAILABILITY FOR EXAMINATION OF SPECIFICATIONS NOT
LisTED IN THE GSA INDEX OF FEDERAL SPECIFICATIONS,
STANDARDS AND COMMERCIAL |ITEM DESCRIPTIONS
(JuNE 1988)

(Activity)
(Compl ete address)

(Telephone number)
(Person to be contacted)
(Time(s) for viewing)

(End of provision)

52.211-5 Material Requirements.
As prescribed in 11.302, insert the following clause:

MATERIAL REQUIREMENTS (OcT 1997)

(a) Definitions.

Asused in this clause—

“New” means composed of previously unused compo-
nents, whether manufactured from virgin material,
recovered material in the form of raw material, or materials
and by-products generated from, and reused within, an orig-
inal manufacturing process; provided that the supplies meet
contract requirements, including but not limited to, perfor-
mance, reliability, and life expectancy.

“Reconditioned” means restored to the origina normal
operating condition by readjustments and material replace-
ment.

“Recovered material” means waste materials and by-
products that have been recovered or diverted from solid
waste including postconsumer material, but such term does
not include those materials and by-products generated from,
and commonly reused within, an original manufacturing
process.

“Remanufactured” means factory rebuilt to original
specifications.

“Virgin material” means previously unused raw material,
including previously unused copper, aluminum, lead, zinc,
iron, other metal or metal ore, or any undeveloped resource
that is, or with new technology will become, a source of raw
materials.

(b) Unless this contract otherwise requires virgin mater-
ial or supplies composed of or manufactured from virgin
material, the Contractor shall provide supplies that are new,
as defined in this clause.

(c) A proposa to provide unused former Government
surplus property shall include a complete description of the
material, the quantity, the name of the Government agency
from which acquired, and the date of acquisition.
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(d) A proposal to provide used, reconditioned, or reman-
ufactured supplies shall include a detailed description of
such supplies and shall be submitted to the Contracting
Officer for approval.

(e) Used, reconditioned, or remanufactured supplies, or
unused former Government surplus property, shall not be
used unlessthe Contractor has proposed the use of such sup-
plies, and the Contracting Officer has authorized their use.

(End of clause)

52.211-6—52.211-7 [Reserved)]

52.211-8 Time of Dédlivery.
As prescribed in 11.404(a)(2), insert the following clause:

TiME OF DELIVERY (JUNE 1997)

(& The Government requires delivery to be made
according to the following schedule:

REQUIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE
oF CONTRACT

ITEM No. QUANTITY

The Government will evaluate equally, as regards time of
delivery, offers that propose delivery of each quantity
within the applicable delivery period specified above.
Offers that propose delivery that will not clearly fall within
the applicable required delivery period specified above, will
be considered nonresponsive and rejected. The Government
reserves the right to award under either the required deliv-
ery schedule or the proposed delivery schedule, when an
offeror offers an earlier delivery schedule than required
above. If the offeror proposes no other delivery schedule,
the required delivery schedule above will apply.

OFFEROR’ S PROPOSED DELIVERY SCHEDULE

WITHIN DAYS
AFTER DATE
oF CONTRACT

ITEM No. QUANTITY

(b) Attention is directed to the Contract Award provision
of the solicitation that provides that a written award or
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acceptance of offer mailed, or otherwise furnished to the
successful offeror, results in a binding contract. The
Government will mail or otherwise furnish to the offeror an
award or notice of award not later than the day award is
dated. Therefore, the offeror should compute the time avail-
able for performance beginning with the actual date of
award, rather than the date the written notice of award is
received from the Contracting Officer through the ordinary
mails. However, the Government will evaluate an offer that
proposes delivery based on the Contractor's date of receipt
of the contract or notice of award by adding (1) five calen-
dar days for delivery of the award through the ordinary
mails, or (2) one working day if the solicitation states that
the contract or notice of award will be transmitted electron-
icaly. (The term "working day" excludes weekends and
U.S. Federal holidays.) If, as so computed, the offered
delivery date is later than the required delivery date, the
offer will be considered nonresponsive and rejected.

(End of clause)

Alternate | (Apr 1984). If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date of award, the con-
tracting officer may substitute the following paragraph (b)
for paragraph (b) of the basic clause. The time may be
expressed by substituting “on or before”; “during the
months ", or “not sooner than or
later than " as headings for the third column
of paragraph (a) the basic clause.

(b) The delivery dates or specific periods above are
based on the assumption that the Government will make
award by [Contracting Officer insert date]. Each
delivery date in the delivery schedule above will be
extended by the number of calendar days after the above
date that the contract is in fact awarded. Attention is
directed to the Contract Award provision of the solicitation
that provides that a written award or acceptance of offer
mailed or otherwise furnished to the successful offeror
results in a binding contract. Therefore, the offeror should
compute the time available for performance beginning with
the actual date of award, rather than the date the written
notice of award is received from the Contracting Officer
through the ordinary mails.

Alternate Il (Apr 1984). If the delivery schedule is
expressed in terms of specific calendar dates or specific
periods and is based on an assumed date the contractor will
receive notice of award, the contracting officer may substi-
tute the following paragraph (b) for paragraph (b) of the
basic clause. The time may be expressed by substituting
“within days after the date of receipt of a written notice of
award” as the heading for the third column of paragraph (a)
of the basic clause.

(b) The delivery dates or specific periods above are
based on the assumption that the successful offeror will
receive notice of award by [Contracting Officer
insert date]. Each delivery date in the delivery schedule
above will be extended by the number of calendar days after
the above date that the Contractor receives notice of award;
provided, that the Contractor promptly acknowledges
receipt of notice of award.

Alternate 11 (Apr 1984). If theddlivery scheduleisto be
based on the actual date the contractor receives a written
notice of award, the contracting officer may delete para
graph (b) of the basic clause. The time may be expressed by
substituting “within days after the date of receipt of a writ-
ten notice of award” as the heading for the third column of
paragraph (a) of the basic clause.

52.211-9 Desired and Required Time of Delivery.
As prescribed in 11.404(a)(3), insert the following clause:

DEesIRED AND REQUIRED TIME OF DELIVERY (JUNE 1997)

(a) The Government desires delivery to be made accord-
ing to the following schedule:

DESIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE
oF CONTRACT

ITeEm No. QUANTITY

If the offeror is unable to meet the desired delivery
schedule, it may, without prejudicing evaluation of its offer,
propose a delivery schedule below. However, the offeror’'s
proposed delivery schedule must not extend the delivery
period beyond the time for delivery in the Government’s
required delivery schedule as follows:

REQUIRED DELIVERY SCHEDULE

[Contracting Officer insert specific details]

WITHIN DAYS
AFTER DATE
OF CONTRACT

ITEm No. QUANTITY

Offers that propose dedlivery of a quantity under such
terms or conditions that delivery will not clearly fall within
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the applicable required delivery period specified above, will
be considered nonresponsive and rejected. If the offeror
proposes no other delivery schedule, the desired delivery
schedule above will apply.

OFFEROR’ S PROPOSED DELIVERY SCHEDULE

WITHIN DAYS
AFTER DATE
oF CONTRACT

ITEM No. QUANTITY

(b) Attention is directed to the Contract Award provi-
sion of the solicitation that provides that a written award
or acceptance of offer mailed or otherwise furnished to
the successful offeror results in a binding contract. The
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Government will mail or otherwise furnish to the offeror
an award or notice of award not later than the day the
award is dated. Therefore, the offeror shall compute the
time available for performance beginning with the actual
date of award, rather than the date the written notice of
award is received from the Contracting Officer through
the ordinary mails. However, the Government will evalu-
ate an offer that proposes delivery based on the
Contractor's date of receipt of the contract or notice of
award by adding (1) five calendar days for delivery of the
award through the ordinary mails, or (2) one working day
if the solicitation states that the contract or notice of
award will be transmitted electronically. (The term
"working day" excludes weekends and U.S. Federal holi-
days.) If, as so computed, the offered delivery date is
later than the required delivery date, the offer will be con-
sidered nonresponsive and rejected.

(End of clause)
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If the economic terms of the collective bargaining agreement
or the collective bargaining agreement itself is not attached
to the solicitation, copies can be obtained from the
Contracting Officer. Pursuant to Department of Labor
Regulation, 29 CFR 4.1b and paragraph (g) of the clause at
52.222-41, Service Contract Act of 1965, as amended, the
economic terms of that agreement will apply to the contract
resulting from this solicitation, notwithstanding the absence
of a wage determination reflecting such terms, unless it is
determined that the agreement was not the result of arm’s
length negotiations or that after a hearing pursuant to section
4(c) of theAct, the economic terms of the agreement are sub-
stantially at variance with the wages prevailing in the area.

(End of clause)

52.222-48 Exemption from Application of Service
Contract Act Provisions for Contracts for
Maintenance, Calibration, and/or Repair of Certain
Information Technology, Scientific and Medical
and/or Office and Business Equipment—Contractor
Certification.

Asprescribed in 22.1006(e)(1), insert the following clause:

EXEMPTION FROM APPLICATION OF SERVICE CONTRACT ACT
ProvisioNs FOR CONTRACTS FOR MAINTENANCE,
CALIBRATION, AND/OR REPAIR OF CERTAIN INFORMATION
TECHNOLOGY, SCIENTIFIC AND MEDICAL AND/OR OFFICE
AND BusINESS EQUIPMENT—CONTRACTOR CERTIFICATION
(Auc 1996)

(a) The following certification shall be checked:
CERTIFICATION
The offeror certifies [ does not certify [ that—

(1) The items of equipment to be serviced
under this contract are commercial items which are
used regularly for other than Government purposes,
and are sold or traded by the Contractor in substantial
guantities to the general public in the course of nor-
mal business operations;

(2) The contract services are furnished at
prices which are, or are based on, established catalog
or market prices for the maintenance, calibration,
and/or repair of certain information technology, sci-
entific and medical and/or office and business
equipment. An “established catalog price” isaprice
(including discount price) recorded in a catalog, price
list, schedule, or other verifiable and established
record that is regularly maintained by the manufac-
turer or the Contractor and is either published or
otherwise available for inspection by customers. An
“established market price” is a current price, estab-

lished in the course of ordinary and usual trade
between buyers and sellers free to bargain, which can
be substantiated by data from sources independent of
the manufacturer or Contractor; and

(3) The Contractor utilizes the same compen-
sation (wage and fringe benefits) plan for al service
employees performing work under the contract asthe
Contractor uses for equivalent employees servicing
the same equipment of commercial customers.

(b) If a negative certification is made and a Service
Contract Act wage determination is not attached to the
solicitation, the Contractor shall notify the Contracting
Officer as soon as possible.

(c) Failure to execute the certification in paragraph (a) of
this clause or to contact the Contracting Officer as required
in paragraph (b) of this clause may render the bid or offer
nonresponsive.

(End of clause)

52.222-49 Service Contract Act—Place of Performance
Unknown.
As prescribed in 22.1006(f) and 22.1009-4(c), insert the
following clause:

SeERVICE CONTRACT ACT—PLACE OF PERFORMANCE
UNKNOWN (MAY 1989)

(a) This contract is subject to the Service Contract Act,
and the place of performance was unknown when the solic-
itation was issued. In addition to places or areas identified
in wage determinations, if any, attached to the solicitation,
wage determinations have also been requested for the fol-
lowing: [insert places or areas]. The Contracting
Officer will request wage determinations for additional
places or areas of performance if asked to do so in writing
by [insert time and date].

(b) Offerors who intend to perform in a place or area of
performance for which a wage determination has not been
attached or requested may nevertheless submit bids or pro-
posals. However, a wage determination shall be requested
and incorporated in the resultant contract retroactive to the
date of contract award, and there shall be no adjustment in
the contract price.

(End of clause)

52.222-50 Nondisplacement of Qualified Workers.
As prescribed in 22.1208, insert the following clause:

NONDISPLACEMENT OF QUALIFIED WORKERS (AUG 1997)

(a) Definition. “Service employee,” as used in this
clause, means any person engaged in the performance of
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recurring building services other than a person employed in
abona fide executive, administrative, or professional capac-
ity, asthose terms are defined in 29 CFR Part 541, and shall
include all such persons regardless of any contractua rela
tionship that may be alleged to exist between a contractor
and such person.

(b) Consistent with the efficient performance of this con-
tract, the Contractor shall, except as otherwise provided
herein, in good faith offer those employees engaged in the
performance of building services (other than managerial
and supervisory employees) under the predecessor contract,
whose employment will be terminated as a result of award
of this contract or the expiration of the contract under which
the employees were hired, aright of first refusal to employ-
ment under the contract in positions for which the
employees are qualified. The Contractor shall determine
the number of employees necessary for efficient perfor-
mance of this contract and may elect to employ fewer
employees than the predecessor contractor employed in
connection with performance of the work. Where the
Contractor offers aright of first refusal to fewer employees
than were employed by the predecessor contractor, its oblig-
ation under the contract to the predecessor’s employees to
fill vacancies created by increased staffing levels or by
employee termination, either voluntarily or for cause, con-
tinues for 3 months after commencement of the contract.
Except as provided in paragraph (c) of this clause, the
Contractor shall not offer employment under the contract to
any person prior to having complied fully with this obliga-
tion.

(c) Notwithstanding the Contractor’s obligation under
paragraph (b) of this clause, the Contractor (1) may employ
on the contract any employee who has worked for the
Contractor for at least 3 months immediately preceding the
commencement of this contract and who would otherwise
face layoff or discharge, (2) is not required to offer aright
of first refusal to any employee(s) of the predecessor con-
tractor who are not service employees, and (3) is not
required to offer aright of first refusal to any employeg(s)
of the predecessor contractor who the Contractor reasonably
believes, based on the particular employee’'s past perfor-
mance, has failed to perform suitably on the job. Examples
of permissible sources for this determination include evi-
dence of disciplinary action based on poor performance or
evidence from the contracting agency that the particular
employee did not perform suitably. Offers of employment
are governed by the following:

(i) The offer shall state the time within which the
employee must accept such offer, but in no case shall the
period for acceptance be less than 10 days.

(ii) The offer may be made by separate written
notice to each employee, or orally at a meeting attended by
agroup of the predecessor contractor’s employees.
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(ii1) An offer need not be to a position similar to
that which the employee previously held, but the employee
must be qualified for the position.

(iv) An offer to a position providing lower pay or
benefits than the employee held with the predecessor con-
tractor will be considered bona fide if the Contractor shows
valid business reasons.

(V) To ensure that an offer is effectively communi-
cated, the Contractor should take reasonabl e efforts to make
the offer in a language that each worker understands; for
example, by having a co-worker or other person fluent in
the worker’s language at the meeting to translate or other-
wise assist an employee who is not fluent in English.

(d) For a period of 1 year, the Contractor shall maintain
copies of any written offers of employment or a contempo-
raneous written record of any ora offers of employment,
including the date, location, and attendance roster of any
employee meeting(s) at which the offers were extended, a
summary of each meeting, a copy of any written notice that
may have been distributed, and the names of the predeces-
sor's employees to whom an offer was made. Copies of
such documentation shall be provided upon request to any
authorized representative of the contracting agency or the
Department of Labor.

(e) The Contractor shall, no less than 60 days before
completion of this contract, furnish the Contracting Officer
with a certified list of the names of all service employees
engaged in the performance of building services, working
for the Contractor at the Federal facility at the time the list
issubmitted. Thelist also shall contain anniversary dates of
employment on the contract either with the current or pre-
decessor contractors of each service employee, as
appropriate. The Contracting Officer will providethelist to
the successor contractor, and the list shall be provided upon
request to employees or their representatives. Submission
of this list will satisfy the requirements of paragraph (n) of
the clause at 52.222-41, Service Contract Act of 1965, as
Amended.

(f) The requirements of this clause do not apply to ser-
vices where a magjority of the Contractor’'s employees
performing the particular services under the contract work
at the public building and at other locations under contracts
not subject to Executive Order 12933, provided that the
employees are not deployed in a manner that is designed to
avoid the purposes of the Executive Order.

(9) If it is determined, pursuant to regulations issued by
the Secretary of Labor, that the Contractor is not in compli-
ance with the requirements of this clause or any regulation
or order of the Secretary, appropriate sanctions may be
imposed and remedies invoked against the Contractor, as
provided in Executive Order 12933, the regulations of the
Secretary of Labor at 29 CFR Part 9, and relevant orders of
the Secretary of Labor, or as otherwise provided by law.
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(h) The Contractor is advised that the Contracting
Officer shall withhold or cause to be withheld from the
Contractor, under this or any other Government contract
with the Contractor, such sums as an authorized official of
the Department of Labor requests, upon a determination by
the Administrator of the Wage and Hour Division, the
Administrative Law Judge, or the Administrative Review
Board, that the Contractor failed to comply with the terms
of this clause, and that wages lost as a result of the viola
tions are due to employees or that other monetary relief is
appropriate.

(i) The Contractor shall cooperate in any investigation by
the contracting agency or the Department of Labor into pos-
sible violations of the provisions of this clause and shall
make records requested by such official(s) available for
inspection, copying, or transcription upon request.

(j) Disputes concerning the requirements of this clause
shall not be subject to the general disputes clause of this
contract. Such disputes shall be resolved in accordance
with applicable law and the procedures of the Department
of Labor set forth in 29 CFR Part 9. Disputes concerning
the requirements of this clause include disputes between or
among any of the following: The Contractor, the contract-
ing agency, the U.S. Department of Labor, and the
employees under the contract or its predecessor contract.

(End of clause)

52.223-1 Clean Air and Water Certification.

As prescribed in 23.105(a), insert the following provi-
sion in solicitations containing the clause at 52.223-2, Clean
Air and Water.

CLEAN AIR AND WATER CERTIFICATION (APR 1984)

The Offeror certifies that—

(a) Any facility to be used in the performance of this pro-
posed contract is [J is not [] listed on the Environmental
Protection Agency (EPA) List of Violating Facilities;

(b) The Offeror will immediately notify the Contracting
Officer, before award, of the receipt of any communication
from the Administrator, or a designee, of the EPA, indicat-
ing that any facility that the Offeror proposes to use for the
performance of the contract is under consideration to be
listed on the EPA List of Violating Facilities; and

(c) The Offeror will include a certification substantially
the same as this certification, including this paragraph (c),
in every nonexempt subcontract.

(End of provision)

52.223-2 Clean Air and Water.

As prescribed in 23.105(b), insert the following clause in
solicitations and contracts to which Subpart 23.1 applies (see
23.101) if—

(a) The contract is expected to exceed $100,000;

(b) The contracting officer believes that orders under an
indefinite quantity contract in any year will exceed
$100,000; or

(c) A facility to be used has been the subject of a convic-
tion under the applicable portion of the Air Act (42 U.S.C.
7413(c)(1)) or the Water Act (33 U.S.C. 1319(c)) and islisted
by the Environmental Protection Agency as a violating facil-
ity; and

(d) The acquisition is not otherwise exempt under 23.104.

CLEAN AIR AND WATER (APR 1984)

(a) “AirAct,” asused in this clause, means the Clean Air
Act (42 U.S.C. 7401, et seq.).

“Clean air standards,” as used in this clause, means—

(1) Any enforceable rules, regulations, guidelines,
standards, limitations, orders, controls, prohibitions, work
practices, or other requirements contained in, issued under,
or otherwise adopted under the Air Act or Executive Order
11738;

(2) An applicable implementation plan as described in
section 110(d) of the Air Act (42 U.S.C. 7410(d));

(3) An approved implementation procedure or plan
under section 111(c) or section 111(d) of the Air Act
(42 U.S.C. 7411(c) or (d)); or

(4) An approved implementation procedure under sec-
tion 112(d) of the Air Act (42 U.S.C. 7412(d)).

“Clean water standards,” as used in this clause, means
any enforceable limitation, control, condition, prohibition,
standard, or other requirement promulgated under the Water
Act or contained in a permit issued to a discharger by the
EPA or by a State under an approved program, as authorized
by section 402 of the Water Act (33 U.S.C. 1342), or by
local government to ensure compliance with pretreatment
regulations as required by section 307 of the Water Act
(33 U.S.C. 1317).

“Compliance,” as used in this clause, means compliance
with—

(1) Clean air or water standards; or

(2) A schedule or plan ordered or approved by a court
of competent jurisdiction, the EPA, or an air or water pollu-
tion control agency under the requirements of the Air Act or
Water Act and related regulations.

“Facility,” as used in this clause, means any building,
plant, installation, structure, mine, vessel or other floating
craft, location, or site of operations, owned, leased, or
supervised by a Contractor or subcontractor, used in the per-
formance of a contract or subcontract. When a location or
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site of operations includes more than one building, plant,
installation, or structure, the entire location or site shall be
deemed a facility except when the Administrator, or a
designee, of the EPA determines that independent facilities
are collocated in one geographical area.

“Water Act,” as used in this clause, means Clean Water
Act (33 U.S.C. 1251, et seq.).

(b) The Contractor agrees—

(1) To comply with the requirements of section 114 of
the Clean Air Act (42 U.S.C. 7414) and section 308 of the
Clean Water Act (33 U.S.C. 1318) relating to inspection, mon-
itoring, entry, reports, and information, as well as other
requirements specified in section 114 and section 308 of theAir
Act and the Water Act, and al regulationsand guideinesissued
to implement those acts before the award of this contract;

(2) That no portion of the work required by this prime
contract will be performed in a facility listed on the EPA
List of Violating Facilities on the date when this contract
was awarded unless and until the EPA eliminates the name
of the facility from the listing;

(3) To use best efforts to comply with clean air stan-
dards and clean water standards at the facility in which the
contract is being performed; and

(4) To insert the substance of this clause into any
nonexempt subcontract, including this subparagraph (b)(4).

(End of clause)

52.223-3 Hazardous Material Identification and
Material Safety Data.
As prescribed in 23.303, insert the following clause:

HAZARDOUS MATERIAL |DENTIFICATION AND MATERIAL
SAFETY DATA (JAN 1997)

(a) “Hazardous material,” as used in this clause, includes
any material defined as hazardous under the latest version
of Federal Standard No. 313 (including revisions adopted
during the term of the contract).

(b) The offeror must list any hazardous material, as
defined in paragraph (a) of this clause, to be delivered under
this contract. The hazardous material shall be properly
identified and include any applicable identification number,
such as National Stock Number or Special Item Number.
This information shall also be included on the Materia
Safety Data Sheet submitted under this contract.

MATERIAL

(If none, insert “ Nong” ) IDENTIFICATION NoO.
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(c) This list must be updated during performance of the
contract whenever the Contractor determines that any other
materia to be delivered under this contract is hazardous.

(d) The apparently successful offeror agrees to submit,
for each item as required prior to award, a Materia Safety
Data Sheet, meeting the requirements of 29 CFR
1910.1200(g) and the latest version of Federal Standard No.
313, for all hazardous material identified in paragraph (b) of
this clause. Data shall be submitted in accordance with
Federal Standard No. 313, whether or not the apparently
successful offeror is the actual manufacturer of these items.
Failure to submit the Material Safety Data Sheet prior to
award may result in the apparently successful offeror being
considered nonresponsible and ineligible for award.

(e) If, after award, thereis a change in the composition of
the item(s) or arevision to Federal Standard No. 313, which
renders incomplete or inaccurate the data submitted under
paragraph (d) of this clause, the Contractor shall promptly
notify the Contracting Officer and resubmit the data.

(f) Neither the requirements of this clause nor any act or
failure to act by the Government shall relieve the Contractor
of any responsibility or liability for the safety of Government,
Contractor, or subcontractor personnel or property.

(g) Nothing contained in this clause shal relieve the
Contractor from complying with applicable Federal, State,
and local laws, codes, ordinances, and regulations (includ-
ing the obtaining of licenses and permits) in connection
with hazardous material.

(h) The Government's rights in data furnished under this
contract with respect to hazardous materia are as follows:

(1) To use, duplicate and disclose any data to which
this clauseis applicable. The purposes of thisright are to—

(i) Apprise personnel of the hazards to which they
may be exposed in using, handling, packaging, transporting,
or disposing of hazardous materials;

(if) Obtain medical treatment for those affected by
the material; and

(il1) Have others use, duplicate, and disclose the
data for the Government for these purposes.

(2) To use, duplicate, and disclose data furnished
under this clause, in accordance with subparagraph (h)(1) of
this clause, in precedence over any other clause of this con-
tract providing for rights in data.

(3) The Government is not precluded from using sim-
ilar or identical data acquired from other sources.

(End of clause)

Alternate | (July 1995). If the contract is awarded by an
agency other than the Department of Defense, add the follow-
ing paragraph (i) to the basic clause:

(i) Except as provided in paragraph (i)(2), the

Contractor shall prepare and submit a sufficient number of
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Material Safety Data Sheets (MSDS's), meeting the require-
ments of 29 CFR 1910.1200(g) and the latest version of
Federal Standard No. 313, for al hazardous materials iden-
tified in paragraph (b) of this clause.

(1) For items shipped to consignees, the Contractor
shall include a copy of the MSDS's with the packing list or
other suitable shipping document which accompanies each
shipment. Alternatively, the Contractor is permitted to
transmit MSDS's to consignees in advance of receipt of
shipments by consignees, if authorized in writing by the
Contracting Officer.

(2) For items shipped to consignees identified by
mailing address as agency depots, distribution centers or
customer supply centers, the Contractor shall provide one
copy of the MSDS's in or on each shipping container. If
affixed to the outside of each container, the MSDS's must be
placed in a wesather resistant envelope.

52.223-4 Recovered Material Certification.
As prescribed in 23.405(a), insert the following provision:

ReEcovERED MATERIAL CERTIFICATION (OcT 1997)

Asrequired by the Resource Conservation and Recovery
Act of 1976 (42 U.S.C. 6962(c)(3)(A)(1)), the offeror certi-
fies, by signing this offer, that the percentage of recovered
materials to be used in the performance of the contract will
be at least the amount required by the applicable contract
specifications.

(End of provision)

52.223-5 Pollution Prevention and Right-to-Know
I nfor mation.
As prescribed in 23.1005, insert the following clause:

PoLLUTION PREVENTION AND RIGHT-TO-KNOW |INFORMATION
(MAR 1997)

(a) Executive Order 12856 of August 3, 1993, requires
Federal facilities to comply with the provisions of the
Emergency Planning and Community Right-to-Know Act of
1986 (EPCRA) (42 U.S.C. 11001-11050) and the Pollution
Prevention Act of 1990 (PPA) (42 U.S.C. 13101-13109).

(b) The Contractor shall provide all information needed
by the Federal facility to comply with the emergency plan-
ning reporting requirements of Section 302 of EPCRA, the
emergency notice requirements of Section 304 of EPCRA,
the list of Material Data Safety Sheets required by Section
311 of EPCRA, the emergency and hazardous chemical
inventory forms of Section 312 of EPCRA, and the toxic
chemica release inventory of Section 313 of EPCRA,

which includes the reduction and recycling information
required by Section 6607 of PPA.

(End of clause)

52.223-6 Drug-Free Workplace.
As prescribed in 23.505, insert the following clause:

DRUG-FRee WORKPLACE (JaN 1997)

(a) Definitions. Asused in this clause—

“Controlled substance” means a controlled substance in
schedules | through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812) and as further defined in
regulation at 21 CFR 1308.11 - 1308.15.

“Conviction” means afinding of guilt (including a plea of
nolo contendere) or imposition of sentence, or both, by any
judicia body charged with the responsibility to determine
violations of the Federal or State crimina drug statutes.

“Criminal drug statute” means a Federal or non-Federal
criminal statute involving the manufacture, distribution, dis-
pensing, possession, or use of any controlled substance.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the Contractor in connection with a
specific contract at which employees of the Contractor are
prohibited from engaging in the unlawful manufacture, dis-
tribution, dispensing, possession, or use of a controlled
substance.

“Employee” means an employee of a Contractor directly
engaged in the performance of work under a Government
contract. “Directly engaged” is defined to include all direct
cost employees and any other Contractor employee who has
other than aminimal impact or involvement in contract per-
formance.

“Individual” means an offeror/contractor that has no
more than one employee including the offeror/contractor.

(b) The Contractor, if other than an individual, shall—
within 30 days after award (unless alonger period is agreed
to in writing for contracts of 30 days or more performance
duration), or as soon as possible for contracts of less than 30
days performance duration—

(1) Publish a statement notifying its employees that the
unlawful manufacture, distribution, dispensing, possession, or
use of a controlled substance is prohibited in the Contractor's
workplace and specifying the actions that will be taken against
employees for violations of such prohibition;

(2) Establish an ongoing drug-free awareness pro-
gram to inform such employees about—

(i) The dangers of drug abuse in the workplace;

(i) The Contractor's policy of maintaining a drug-
free workplace;

(iii) Any available drug counseling, rehabilitation,
and employee assistance programs; and

52-131



FAC 97—01 OCTOBER 21, 1997

52.223-7

FEDERAL ACQUISITION REGULATION

(iv) The penalties that may be imposed upon
employees for drug abuse violations occurring in the work-
place;

(3) Provide all employees engaged in performance of
the contract with a copy of the statement required by sub-
paragraph (b)(1) of this clause;

(4) Notify such employeesin writing in the statement
required by subparagraph (b)(1) of this clause that, as a con-
dition of continued employment on this contract, the
employee will—

(i) Abide by the terms of the statement; and

(ii) Notify the employer in writing of the
employee's conviction under a crimina drug statute for a
violation occurring in the workplace no later than 5 days
after such conviction;

(5) Notify the Contracting Officer in writing within
10 days after receiving notice under subdivision (b)(4)(ii) of
this clause, from an employee or otherwise receiving actual
notice of such conviction. The notice shall include the posi-
tion title of the employee;

(6) Within 30 days after receiving notice under subdi-
vision (b)(4)(ii) of this clause of aconviction, take one of the
following actions with respect to any employee who is con-
victed of adrug abuse violation occurring in the workplace:

(i) Taking appropriate personnel action against
such employee, up to and including termination; or

(if) Require such employee to satisfactorily partic-
ipate in a drug abuse assistance or rehabilitation program
approved for such purposes by a Federal, State, or local
health, law enforcement, or other appropriate agency; and

(7) Make a good faith effort to maintain a drug-free
workplace through implementation of subparagraphs (b)(1)
though (b)(6) of this clause.

(c) The Contractor, if an individual, agrees by award of
the contract or acceptance of a purchase order, not to engage
in the unlawful manufacture, distribution, dispensing, pos-
session, or use of a controlled substance while performing
this contract.

(d) In addition to other remedies available to the
Government, the Contractor's failure to comply with the
requirements of paragraph (b) or (c) of this clause may, pur-
suant to FAR 23.506, render the Contractor subject to
suspension of contract payments, termination of the contract
or default, and suspension or debarment.

(End of clause)

52.223-7 Notice of Radioactive Materials.
As prescribed in 23.602, insert the following clause:

52-132

NoTICE OF RADIOACTIVE MATERIALS (JAN 1997)

(&) The Contractor shall notify the Contracting Officer or
designee, in writing, * days prior to the
delivery of, or prior to completion of any servicing required
by this contract of, items containing either (1) radioactive
meateria requiring specific licensing under the regulations
issued pursuant to the Atomic Energy Act of 1954, as
amended, as set forth in Title 10 of the Code of Federal
Regulations, in effect on the date of this contract, or (2)
other radioactive material not requiring specific licensing in
which the specific activity is greater than 0.002 microcuries
per gram or the activity per item equals or exceeds 0.01
microcuries. Such notice shall specify the part or parts of
the items which contain radioactive materials, a description
of the materials, the name and activity of the isotope, the
manufacturer of the materials, and any other information
known to the Contractor which will put users of the items
on notice asto the hazardsinvolved (OMB No. 9000-0107).

* The Contracting Officer shall insert the number of days
required in advance of delivery of the item or completion
of the servicing to assure that required licenses are obtained
and appropriate personnel are notified to institute any nec-
essary safety and health precautions. See FAR 23.601(d).

(b) If there has been no change affecting the quantity of
activity, or the characteristics and composition of the radioac-
tive material from deliveries under this contract or prior
contracts, the Contractor may request that the Contracting
Officer or designee waive the notice requirement in para-
graph (a) of this clause. Any such request shall—

(1) Be submitted in writing;

(2) State that the quantity of activity, characterigtics, and
composition of the radioactive material have not changed; and

(3) Cite the contract number on which the prior noti-
fication was submitted and the contracting office to which it
was submitted.

(c) All items, parts, or subassemblies which contain
radioactive materials in which the specific activity is greater
than 0.002 microcuries per gram or activity per item equals or
exceeds 0.01 microcuries, and all containers in which such
items, parts or subassemblies are delivered to the Government
shall be clearly marked and labeled as required by the latest
revision of MIL-STD 129 in effect on the date of the contract.

(d) This clause, including this paragraph (d), shall be
inserted in all subcontracts for radioactive materials meet-
ing the criteriain paragraph (a) of this clause.

(End of clause)

52.223-8 [Reserved]
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52.223-9 Certification and Estimate of Percentage of
Recovered Material Content for EPA Designated
Items.

As prescribed in 23.405(b), insert the following clause:

CERTIFICATION AND ESTIMATE OF PERCENTAGE OF
RecovERED MATERIAL CONTENT FOR EPA DESIGNATED
ITEMS (OcT 1997)

(@ As required by the Resource Conservation and
Recovery Act of 1976 (42 U.S.C. 6962(j)(2)(C)), the
Contractor shall execute the following certification:

CERTIFICATION

I, (name of certifier), am an officer or
employee responsible for the performance of this contract
and hereby certify that the percentage of recovered material
content for EPA Designated Items was at least the amount
required by the applicable contract specifications.

[Sgnature of the Officer or Employee]

[Typed Name of the Officer or Employee]

[Title]

[Name of Company, Firm, or Organization]

[Date]
(End of certification)

(b) The Contractor also shall estimate the percentage of
recovered materials actually used in the performance of this
contract. The estimate is in addition to the certification in
paragraph (a) of this clause.

EsTIMATE
PERCENTAGE
OF
EPA ToTAL DOLLAR RECOVERED
DESIGNATED  VALUE OF EPA MATERIAL
ITEM DESIGNATED ITEM CONTENT

*Where applicable, also include the percentage of postcon-
sumer material content.

(c) The Contractor shall submit this certification and
estimate upon completion of the contract to
*

*To be completed in accordance with agency procedures.

(End of clause)

52.223-10 Waste Reduction Program.
As prescribed in 23.706, insert the following clause:

WAsTE REDUCTION PROGRAM (OcT 1997) |

(a) Definition. “Waste reduction,” as used in this clause,
means preventing or decreasing the amount of waste being
generated through waste prevention, recycling, or purchasing
recycled and environmentally preferable products.

(b) Consistent with the requirements of Section 701 of
Executive Order 12873, the Contractor shall establish apro-
gram to promote cost-effective waste reduction in all
operations and facilities covered by this contract. Any such
program shall comply with applicable Federal, State, and
local requirements, specifically including Section 6002 of
the Resource Conservation and Recovery Act (42 U.S.C.
6901, et seq.) and implementing regulations.

(End of clause)

[The next pageis 52-133.]
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contract as being subject to this clause. It shall apply to all
such data delivered, or required to be delivered, at any time
during contract performance or within 3 years after accep-
tance of al items (other than technical data) delivered under
this contract unless a different period is set forth herein. The
Contracting Officer may release the Contractor from all or
part of the requirements of this clause for specifically iden-
tified technical data items at any time during the period
covered by this clause.

(b) Technical data declaration. (1) All technical data
that are subject to this clause shall be accompanied by the
following declaration upon delivery:

TECHNICAL DATA DECLARATION (JAN 1997)

The Contractor, , hereby
declares that, to the best of its knowledge and bdlief, the
technical data delivered herewith under Government con-
tract No. (and subcontract Jif
appropriate) are complete, accurate, and comply with the
requirements of the contract concerning such technical data.

(End of declaration)

(2) The Government shall rely on the declarations set
out in paragraph (b)(1) of this clause in accepting delivery
of the technical data, and in consideration thereof may, at
any time during the period covered by this clause, request
correction of any deficiencies which are not in compliance
with contract requirements. Such corrections shall be made
at the expense of the Contractor. Unauthorized markings on
data shall not be considered a deficiency for the purpose of
this clause, but will be treated in accordance with paragraph
(e) of the Rights in Data—General clause included in this
contract.

(c) Technical data revision. The Contractor also agrees,
at the request of the Contracting Officer, to revise technical
data that are subject to this clause to reflect engineering
design changes made during the performance of this con-
tract and affecting the form, fit, and function of any item
(other than technical data) delivered under this contract. The
Contractor may submit a request for an equitable adjust-
ment to the terms and conditions of this contract for any
revisions to technical data made pursuant to this paragraph.

(d) Withholding of payment. (1) At any time before final
payment under this contract the Contracting Officer may, in
the Government’s interest, withhold payment until areserve
not exceeding $100,000 or 5 percent of the amount of this
contract, whichever is less, if in the Contracting Officer’s
opinion respecting any technical datathat are subject to this
clause, the Contractor fails to—

(i) Make timely delivery of such technical data as
required by this contract;

(i) Provide the declaration required by paragraph
(b)(1) of this clause;

(i) Make the corrections required by subpara-
graph (b)(2) of this clause; or

(iv) Make revisions requested under paragraph (c)
of this clause.

(2) Such reserve or balance shall be withheld until the
Contracting Officer has determined that the Contractor has
delivered the data and/or has made the required corrections
or revisions. Withholding shall not be made if the failure to
make timely delivery, and/or the deficiencies relating to
delivered data, arose out of causes beyond the control of the
Contractor and without the fault or negligence of the
Contractor.

(3) The Contracting Officer may decrease or increase
the sums withheld up to the sums authorized in subpara-
graph (d)(2) of this clause. The withholding of any amount
under this paragraph, or the subsequent payment thereof,
shall not be construed as a waiver of any Government
rights.

(End of clause)

52.227-22 Major Sysstem—Minimum Rights.
As prescribed in 27.409(r), insert the following clause:

MAJOR SYSTEM—MINIMUM RIGHTS (JUNE 1987)

Notwithstanding any other provision of this contract, the
Government shall have unlimited rights in any technical
data, other than computer software, developed in the per-
formance of this contract and relating to a major system or
supplies for a major system procured or to be procured by
the Government, to the extent that delivery of such techni-
cal dataisrequired as an element of performance under this
contract. Therights of the Government under this clause are
in addition to and not in lieu of itsrights under the other pro-
visions of this contract.

(End of clause)

52.227-23 Rightsto Proposal Data (Technical).
As prescribed in 27.409(s), insert the following clause:

RIGHTS TO ProPosaL DATA (TECHNICAL) (JUNE 1987)

Except for data contained on pages , it is agreed
that as a condition of award of this contract, and notwith-
standing the conditions of any notice appearing thereon, the
Government shall have unlimited rights (as defined in the
“Rights in Data—General” clause contained in this con-
tract) in and to the technical data contained in the proposal
dated , upon which this contract is based.

(End of clause)

(FAC97-01) 52-173
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52.228-1 Bid Guarantee.
As prescribed in 28.101-2, insert a provision or clause
substantially as follows:

Bip GUARANTEE (SePT 1996)

(a) Failure to furnish a bid guarantee in the proper form
and amount, by the time set for opening of bids, may be
cause for rejection of the bid.

(b) The bidder shall furnish a bid guarantee in the form
of afirm commitment, e.g., bid bond supported by good and
sufficient surety or sureties acceptable to the Government,
postal money order, certified check, cashier's check, irrevo-
cable letter of credit, or, under Treasury Department
regulations, certain bonds or notes of the United States. The
Contracting Officer will return bid guarantees, other than
bid bonds—

(1) To unsuccessful bidders as soon as practicable
after the opening of bids; and

(2) To the successful bidder upon execution of con-
tractual documents and bonds (including any necessary
coinsurance or reinsurance agreements), as required by the
bid as accepted.

(c) The amount of the bid guarantee shall be per-
cent of the bid price or $ , Whichever isless.

(d) If the successful bidder, upon acceptance of itsbid by
the Government within the period specified for acceptance,
fails to execute al contractual documents or furnish exe-
cuted bond(s) within 10 days after receipt of the forms by
the bidder, the Contracting Officer may terminate the con-
tract for default.

(e) In the event the contract is terminated for default, the
bidder is liable for any cost of acquiring the work that
exceeds the amount of itsbid, and the bid guarantee is avail-
able to offset the difference.

(End of provision)

52.228-2 Additional Bond Security.
Asprescribed in 28.106-4(a), insert the following clause:

ADDITIONAL BonD SEcuriTY (OcT 1997)

The Contractor shall promptly furnish additional security
required to protect the Government and persons supplying
labor or materials under this contract if—

(a) Any surety upon any bond, or issuing financial insti-
tution for other security, furnished with this contract
becomes unacceptable to the Government;

(b) Any surety fails to furnish reports on its financial
condition as required by the Government;

(c) The contract price is increased so that the penal sum
of any bond becomes inadequate in the opinion of the
Contracting Officer; or
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(d) An irrevocable letter of credit (ILC) used as security
will expire before the end of the period of required security.
If the Contractor does not furnish an acceptable extension or
replacement ILC, or other acceptable substitute, at least 30
days before an ILC's scheduled expiration, the Contracting
officer has the right to immediately draw on the ILC.

(End of clause)

52.228-3 Workers Compensation Insurance (Defense

Base Act).

As prescribed in 28.309(a), insert the following clause in
solicitations and contracts when the Defense Base Act
applies (see 28.305) and (a) the contract will be a public
work contract performed outside the United States; or (b)
the contract will be approved or financed under the Foreign
AssistanceAct of 1961 (Pub. L. 87-195) and is not excluded
by 28.305(b)(2):

WORKERS COMPENSATION INSURANCE (DEFENSE BASE ACT)
(APR 1984)

The Contractor shall (a) provide, before commencing
performance under this contract, such workers' compensa-
tion insurance or security as the Defense Base Act
(42 U.S.C. 1651, et seg.) requires and (b) continue to main-
tain it until performance is completed. The Contractor shall
insert, in all subcontracts under this contract to which the
Defense Base Act applies, a clause similar to this clause
(including this sentence) imposing upon those subcontrac-
tors this requirement to comply with the Defense Base Act.

(End of clause)

52.228-4 Workers Compensation and War-Hazard

Insurance Over seas.

As prescribed in 28.309(b), insert the following clause in
solicitations and contracts when the contract will be a pub-
lic-work contract performed outside the United States and
the Secretary of Labor waives the applicability of the
Defense Base Act (see 28.305(d)):

WORKERS COMPENSATION AND WAR-HAZARD |INSURANCE
OvVERsEAS (APR 1984)

(8) This paragraph appliesif the Contractor employs any
person who, but for a waiver granted by the Secretary of
Labor, would be subject to workers' compensation insur-
ance under the Defense Base Act (42 U.S.C. 1651, et seq.).
On behalf of employees for whom the applicability of the
Defense Base Act has been waived, the Contractor shall
(1) provide, before commencing performance under this
contract, at least that workers' compensation insurance or
the equivalent as the laws of the country of which these
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claim by theinsurer for subrogation against the Government
by reason of any payment under the policies.

(e) The Contractor warrants that the contract price
includes no cost for insurance or contingency to cover
losses, damage, injury, or death for which the Government
is responsible under paragraph (@) of this clause.

(End of clause)

52.228-9 Cargo Insurance.

As prescribed in 28.313(a), insert the following clausein
solicitations and contracts for transportation or for trans-
portation-related services, except when freight is shipped
under rates subject to released or declared value:

CARGO INSURANCE (JAN 1997)

(8) The Contractor, at the Contractor’s expense, agrees
to provide and maintain, during the continuance of this con-
tract, cargo liability insurance of $ per vehicle to
cover the value of property on each vehicle and of $
to cover the total value of the property in the shipment.

(b) All insurance shall be written on companies accept-
ableto [insert name of contracting agency],
and policies shal include such terms and conditions as
required by [insert name of contracting
agency]. Asevidence of insurance maintained, an authenti-
cated copy of the cargo liability insurance policy or policies
shall be furnished to [insert name of con-
tracting agency]. Evidence of acceptable cargo insurance
shall be furnished before commencing operations under this
contract.

(c) Each cargo insurance policy shall include the fol-
lowing statement:

It is a condition of this policy that the Company shall
furnish—

(1) Written notice to [insert name of con-
tracting agency], at the address shown on the face sheet of
this contract, 30 daysin advance of the effective date of any
reduction in, or cancellation of, this policy; and

(2) An authenticated copy of any renewa policy to
[insert name of contracting agency] not less than

15 days prior to the expiration of any current policy on file
with [insert name of contracting

agency].

(End of clause)

52.228-10 Vehicular and General Public Liability
Insurance.
As prescribed in 28.313(b), insert a clause substantially
the same as the following in solicitations and contracts for

transportation or for transportation-related services when
the contracting officer determines that vehicular liability or
genera public liability insurance required by law is not suf-
ficient:

VEHICULAR AND GENERAL PuBLIC LIABILITY INSURANCE
(APr 1984)

(8 The Contractor, at the Contractor’s expense, agrees
to maintain, during the continuance of this contract, vehicu-
lar liability and general public liability insurance with limits
of liability for—

(1) Bodily injury of not less than $ for each
person and $ for each occurrence; and

(2) Property damage of not less than $ for
each accident and $ in the aggregate.

(b) The Contractor also agrees to maintain workers
compensation and other legally required insurance with
respect to the Contractor’s own employees and agents.

(End of clause)

52.228-11 Pledges of Assets.
As prescribed in 28.203-6, insert the following clause:

PLEDGES oF AsseTs (FEB 1992)

(a) Offerors shall obtain from each person acting as an
individual surety on abid guarantee, a performance bond, or
a payment bond—

(1) Pledge of assets; and

(2 Standard Form 28, Affidavit of Individual Surety.

(b) Pledges of assets from each person acting as an indi-
vidual surety shall be in the form of—

(1) Evidence of an escrow account containing cash,
certificates of deposit, commercial or Government securi-
ties, or other assets described in FAR 28.203-2 (except see
28.203-2(b)(2) with respect to Government securities held
in book entry form) and/or;

(2) A recorded lien onrea estate. The offeror will be
required to provide—

(i) Evidence of title in the form of a certificate of
title prepared by atitle insurance company approved by the
United States Department of Justice. This title evidence
must show fee ssimple title vested in the surety along with
any concurrent owners; whether any real estate taxes are
due and payable; and any recorded encumbrances against
the property, including the lien filed in favor of the
Government as required by FAR 28.203-3(d);

(if) Evidence of the amount due under any encum-
brance shown in the evidence of title;

(iii) A copy of the current real estate tax assess-
ment of the property or a current appraisal dated no earlier
than 6 months prior to the date of the bond, prepared by a
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professional appraiser who certifies that the appraisal has
been conducted in accordance with the generally accepted
appraisal standards as reflected in the Uniform Standards of
Professional Appraisal Practice, as promulgated by the
Appraisal Foundation.

(End of clause)

52.228-12 Prospective Subcontractor Requests for
Bonds.
As prescribed in 28.106-4(b), use the following clause:

PROSPECTIVE SUBCONTRACTOR REQUESTS FOR BONDS
(OcT 1995)

In accordance with Section 806(a)(3) of Pub. L. 102-190,
as amended by Sections 2091 and 8105 of Pub. L. 103-355,
upon the request of a prospective subcontractor or supplier
offering to furnish labor or material for the performance of
this contract for which a payment bond has been furnished
to the Government pursuant to the Miller Act, the
Contractor shall promptly provide a copy of such payment
bond to the requester.

(End of clause)

52.228-13 Alternative Payment Protections.
Asprescribed in 28.102-3(b), insert the following clause:

ALTERNATIVE PAYMENT PrOTECTIONS (OcT 1997)

(8 The Contractor shall submit one of the following
payment protections:

(b) The amount of the payment protection shall be 50
percent of the contract price.

(c) The submission of the payment protection is
required within days of contract award.

(d) The payment protection shall provide protection for
the full contract performance period plus a one-year period.

(e) Except for escrow agreements and payment bonds,
which provide their own protection procedures, the
Contracting Officer is authorized to access funds under the
payment protection when it has been aleged in writing by a
supplier of labor or material that a nonpayment has occurred,
and to withhold such funds pending resolution by administra-
tiveor judicia proceedings or mutual agreement of the parties.

(f) When a tripartite escrow agreement is used, the
Contractor shall utilize only suppliers of labor and material
that signed the escrow agreement.

(End of clause)

52-178

52.228-14 Irrevocable Letter of Credit.
As prescribed in 28.204-4, insert the following clause:

IRREVOCABLE LETTER OF CREDIT (OcT 1997)

(&) “Irrevocable letter of credit” (ILC), as used in this
clause, means a written commitment by a federally insured
financial institution to pay al or part of a stated amount of
money, until the expiration date of the letter, upon presenta-
tion by the Government (the beneficiary) of a written
demand therefor. Neither the financial ingtitution nor the
offeror/Contractor can revoke or condition the letter of
credit.

(b) If the offeror intends to use an ILC in lieu of a bid
bond, or to secure other types of bonds such as performance
and payment bonds, the letter of credit and letter of confir-
mation formats in paragraphs (€) and (f) of this clause shall
be used.

(c) The letter of credit shdl be irrevocable, shal require
presentation of no document other than a written demand and
the ILC (including confirming letter, if any), shal be
issued/confirmed by an acceptable federally insured financial
ingtitution as provided in paragraph (d) of this clause, and—

(1) If used asabid guarantee, the ILC shall expire no
earlier than 60 days after the close of the bid acceptance
period;

(2) If used as an alternative to corporate or individual
sureties as security for a performance or payment bond, the
offeror/Contractor may submit an ILC with an initial expira-
tion date estimated to cover the entire period for which
financia security is required or may submit an ILC with an
initial expiration date that is a minimum period of one year
from the date of issuance. TheILC shall providethat, unless
the issuer provides the beneficiary written notice of non-
renewal at least 60 days in advance of the current expiration
date, the ILC is automatically extended without amendment
for one year from the expiration date, or any future expira
tion date, until the period of required coverage is completed
and the Contracting Officer provides the financia institution
with a written statement waiving the right to payment. The
period of required coverage shall be:

(i) For contracts subject to the Miller Act, the later
of—
(A) One year following the expected date of
final payment;
(B) For performance bonds only, until comple-
tion of any warranty period; or
(C) For payment bonds only, until resolution of
al claims filed against the payment bond during the one-
year period following final payment.
(if) For contracts not subject to the Miller Act, the
later of—
(A) 90 daysfollowing final payment; or
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(B) For performance bonds only, until comple-
tion of any warranty period.

(d) Only federally insured financial institutions rated
investment grade or higher shall issue or confirm the ILC.
The offeror/Contractor shall provide the Contracting Officer
acredit rating that indicates the financial institution has the
required rating(s) as of the date of issuance of the ILC.
Unless the financial institution issuing the ILC had letter of
credit business of at least $25 million in the past year, ILCs
over $5 million must be confirmed by another acceptable
financial ingtitution that had letter of credit business of at
least $25 million in the past year.

(e) The following format shall be used by the issuing
financial institution to create an ILC:

[Issuing Financial Institution’s Letterhead or
Name and Address]

Issue Date
Irrevocable Letter of Credit No.
Account party’s name
Account party’s address
For Solicitation No.

To: [U.S Government agency]

[U.S. Government agency's address]

1. We hereby establish this irrevocable and trans-
ferable Letter of Credit in your favor for one or more
drawings up to United States $ . This Letter of
Credit is payable at [issuing financial institution’s
and, if any, confirming financial institution’s] office at
[issuing financial institution’s address and, if any,
confirming financial institution’s address] and expires
with our close of business on , Or any
automatically extended expiration date.

2. We hereby undertake to honor your or the trans-
feree's sight draft(s) drawn on the issuing or, if any,
the confirming financia ingtitution, for al or any part
of this credit if presented with this Letter of Credit
and confirmation, if any, at the office specified in
paragraph 1 of this Letter of Credit on or before the
expiration date or any automatically extended expira-
tion date.

3. [This paragraph is omitted if used as a bid
guarantee, and subsequent paragraphs are renum-
bered.] Itisacondition of this Letter of Credit that it
is deemed to be automatically extended without
amendment for one year from the expiration date
hereof, or any future expiration date, unless at least 60
days prior to any expiration date, we notify you or the
transferee by registered mail, or other receipted
means of delivery, that we elect not to consider this
Letter of Credit renewed for any such additional
period. At the time we notify you, we also agree to

(for reference only)

notify the account party (and confirming financial
institution, if any) by the same means of delivery.

4. This Letter of Credit is transferable. Transfers
and assignments of proceeds are to be effected with-
out charge to either the beneficiary or the
transferee/assignee of proceeds. Such transfer or
assignment shall be only at the written direction of the
Government (the beneficiary) in aform satisfactory to
the issuing financial institution and the confirming
financial institution, if any.

5. This Letter of Credit is subject to the Uniform
Customs and Practice (UCP) for Documentary
Credits, 1993 Revision, International Chamber of
Commerce Publication No. 500, and to the extent not
inconsistent  therewith, to the laws of
[state of confirming finan-
cial institution, if any, otherwise state of issuing
financial institution).

6. If this credit expires during an interruption of
business of this financia institution as described in
Article 17 of the UCP, the financial institution specif-
ically agrees to effect payment if this credit is drawn
against within 30 days after the resumption of our
business.

Sincerely,

[Issuing financial institution]

(f) The following format shall be used by the financial
institution to confirm an ILC:

[Confirming Financial Institution’s Letterhead or
Name and Address]
, 19

Our Letter of Credit Advice Number

Beneficiary: [U.S. Government agency]
Issuing Financial Institution:
Issuing Financial Institution’s LC No.:

Gentlemen:
1. We hereby confirm the above indicated Letter
of Credit, the origina of which is attached, issued by
[name of issuing financial institution] for
drawings of up to United States dollars
/US. $ and expiring with our
close of business on [the expiration
date], or any automatically extended expiration date.
2. Draft(s) drawn under the Letter of Credit and
this Confirmation are payable at our office located at

3. We hereby undertake to honor sight draft(s)
drawn under and presented with the Letter of Credit
and this Confirmation at our offices as specified
herein.

52-179
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4. [This paragraph is omitted if used as a bid
guarantee, and subsequent paragraphs are renum-
bered.] Itisacondition of this confirmation that it be
deemed automatically extended without amendment
for one year from the expiration date hereof, or any
automatically extended expiration date, unless:

(a) Atleast 60 days prior to any such expiration
date, we shall notify the Contracting Officer, or the
transferee and the issuing financial institution, by reg-
istered mail or other receipted means of delivery, that
we elect not to consider this confirmation extended
for any such additional period; or

(b) The issuing financial institution shall have
exercised its right to notify you or the transferee, the
account party, and ourselves, of its election not to
extend the expiration date of the Letter of Credit.

5. This confirmation is subject to the Uniform
Customs and Practice (UCP) for Documentary
Credits, 1993 Revision, International Chamber of
Commerce Publication No. 500, and to the extent not
inconsistent therewith, to the laws of [state
of confirming financial institution].

6. If this confirmation expires during an interrup-
tion of business of this financial institution as
described in Article 17 of the UCPR, we specifically
agree to effect payment if this credit is drawn against
within 30 days after the resumption of our business.
Sincerely,

[Confirming financial institution]
(9) The following format shall be used by the
Contracting Officer for asight draft to draw on the Letter of
Credit:

SIGHT DRAFT
[City, Sate]
, 19
[Name and address of financial institution]
Pay to the order of [Beneficiary
Agency] the sum of United States
$ . This draft is drawn under
Irrevocable Letter of Credit No.
[Beneficiary Agency]

[By]
(End of clause)

52-180

52.228-15 Performance and Payment Bonds—
Construction.
As prescribed in 28.102-3(a), insert a clause substan-
tialy asfollows:

PERFORMANCE AND PAYMENT BONDS—CONSTRUCTION
(SepT 1996)

(a) Definitions. As used in this clause—

“Contract price” means the award price of the contract
or, for requirements contracts, the price payable for the esti-
mated quantity; or for indefinite-delivery type contracts, the
price payable for the specified minimum quantity.

(b) Unless the resulting contract price is $100,000 or
less, the successful offeror shall be required to furnish per-
formance and payment bonds to the Contracting Officer as
follows:

(1) Performance Bonds (Standard Form 25): (i) The
penal amount of performance bonds shall be 100 percent of
the original contract price.

(i) The Government may require additional per-
formance bond protection when the contract price is
increased. The increase in protection shall generally equal
100 percent of the increase in contract price.

(iii) The Government may secure additional pro-
tection by directing the Contractor to increase the pena
amount of the existing bond or to obtain an additional bond.

(2) Payment Bonds (Standard Form 25-A): (i) The
penal amount of payment bonds shall equal—

(A) 50 percent of the contract price if the con-
tract price is not more than $1 million;

(B) 40 percent of the contract price if the con-
tract price is more than $1 million but not more than $5
million; or

(C) $2.5 million if the contract price is more
than $5 million.

(ii) If the original contract price is $5 million or
less, the Government may require additional protection if
the contract price is increased. The penal amount of the
total protection shall meet the requirement of subparagraph
(b)(2)(i) of this clause.

(iii) The Government may secure additional pro-
tection by directing the Contractor to increase the penal sum
of the existing bond or to obtain an additional bond.

() The Contractor shall furnish all executed bonds,
including any necessary reinsurance agreements, to the
Contracting Officer, within the time period specified in the
Bid Guarantee provision of the solicitation, or otherwise
specified by the Contracting Officer, but in any event,
before starting work.
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(d) The bonds shall be in the form of firm commitment,
supported by corporate sureties whose names appear on the
list contained in Treasury Department Circular 570, individ-
ual sureties, or by other acceptable security such as postal
money order, certified check, cashier's check, irrevocable
letter of credit, or, in accordance with Treasury Department
regulations, certain bonds or notes of the United States.
Treasury Circular 570 is published in the Federal Register,
or may be obtained from the:

U.S. Department of Treasury

Financial Management Service

Surety Bond Branch

401 14th Street, NW, 2nd Floor, West Wing
Washington, DC 20227

(End of clause)

[The next pageis 52-181.]
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(b) Upon the Government’s receipt of each increment of
payment, the Contractor shall receive title to such property
as the Contracting Officer determines to be fair and reason-
able for that increment of payment. Upon receipt of the
Contractor’s final payment, all title that has not passed to
the Contractor shall vest in the Contractor, unless specifi-
cally designated in the Schedule as being retained by the
Government. The Government shall not be responsible for
the condition of, or any loss or damage to, the property.

(c) The Contractor shall promptly remove from the site
all property acquired by the Contractor. The Government
will not permit storage of property on the site beyond the
completion date. If the Contractor does not wish to remove
from the site any of the property acquired, the Contracting
Officer may, upon written request, grant the Contractor per-
mission to leave the property on the premises. As a
condition of the granting of this permission, the Contractor
agrees to waive any right, title, claim, or interest in and to
the property.

(End of clause)
52.237-7 Indemnification and Medical

Insurance.
As prescribed in 37.403, insert the following clause:

Liability

INDEMNIFICATION AND MEDICAL LIABILITY INSURANCE
(JAN 1997)

(a) It is expressly agreed and understood that this is a
nonpersonal services contract, as defined in Federal
Acquisition Regulation (FAR) 37.101, under which the pro-
fessional services rendered by the Contractor are rendered
in its capacity as an independent contractor. The
Government may evaluate the quality of professional and
administrative services provided, but retains no control over
professional aspects of the services rendered, including by
example, the Contractor's professional medical judgment,
diagnosis, or specific medical treatments. The Contractor
shall be solely liable for and expressly agrees to indemnify
the Government with respect to any liability producing acts
or omissions by it or by its employees or agents. The
Contractor shall maintain during the term of this contract
liahility insurance issued by a responsible insurance carrier
of not less than the following amount(s) per specialty per
occurrence; * .

(b) An apparently successful offeror, upon regquest by the
Contracting Officer, shall furnish prior to contract award
evidence of its insurability concerning the medical liability
insurance required by paragraph (@) of this clause.

(c) Liability insurance may be on either an occurrences
basis or on aclaims-made basis. If the policy isonaclaims-
made basis, an extended reporting endorsement (tail) for a

period of not less than 3 years after the end of the contract
term must also be provided.

(d) Evidence of insurance documenting the required cov-
erage for each health care provider who will perform under
this contract shall be provided to the Contracting Officer
prior to the commencement of services under this contract.
If the insurance is on a claims-made basis and evidence of
an extended reporting endorsement is not provided prior to
the commencement of services, evidence of such endorse-
ment shall be provided to the Contracting Officer prior to
the expiration of this contract. Final payment under this
contract shall be withheld until evidence of the extended
reporting endorsement is provided to the Contracting
Officer.

(e) The policies evidencing required insurance shall also
contain an endorsement to the effect that any cancellation or
material change adversely affecting the Government's inter-
est shall not be effective until 30 days after the insurer or the
Contractor gives written notice to the Contracting Officer.
If, during the performance period of the contract the
Contractor changes insurance providers, the Contractor
must provide evidence that the Government will be indem-
nified to the limits specified in paragraph (a) of this clause,
for the entire period of the contract, either under the new
policy, or a combination of old and new policies.

(f) The Contractor shall insert the substance of this
clause, including this paragraph (f), in al subcontracts
under this contract for health care services and shall require
such subcontractors to provide evidence of and maintain
insurance in accordance with paragraph (a) of this clause.
At least 5 days before the commencement of work by any
subcontractor, the Contractor shall furnish to the
Contracting Officer evidence of such insurance.

(End of clause)

* Contracting Officer insert the dollar value(s) of stan-
dard coverage(s) prevailing within the local
community as to the specific medical specialty, or
specialties, concerned, or such higher amount as the
Contracting Officer deems necessary to protect the
Government's interests.

52.237-8 Restriction on Severance Payments to
Foreign Nationals.
As prescribed in 37.113-2(a), use the following
provision:

RESTRICTION ON SEVERANCE PAYMENTS TO FOREIGN
NATIONALS (OcT 1995)

(@) The Federal Acquisition Regulation (FAR), at
31.205-6(g)(3), limits the cost allowability of severance
payments to foreign nationals employed under a service
contract performed outside the United States unless the

(FAC 97-01) 52-249
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head of the agency, or designee, grants awaiver pursuant to
FAR 37.113-1 before contract award.

(b) In making the determination concerning the granting
of awaiver, the head of the agency, or designee, will deter-
mine that—

(1) The application of the severance pay limitationsto
the contract would adversely affect the continuation of a
program, project, or activity that provides significant sup-
port services for—

(i) Members of the armed forces stationed or
deployed outside the United States; or

(i1) Employees of an executive agency posted out-
side the United States;

(2) The Contractor has taken (or has established plans
to take) appropriate actions within its control to minimize
the amount and number of incidents of the payment of sev-
erance pay to employees under the contract who are foreign
nationals; and

(3) The payment of severance pay is necessary in
order to comply with alaw that is generally applicable to a
significant number of businesses in the country in which the
foreign nationa receiving the payment performed services
under the contract, or is necessary to comply with a collec-
tive bargaining agreement.

(End of provision)

52.237-9 Waiver of Limitation on Severance Payments
to Foreign Nationals.
As prescribed in 37.113-2(b), use the following clause:

WAIVER OF LIMITATION ON SEVERANCE PAYMENTS TO
ForeIGN NATIONALS (OcT 1995)

(a) Pursuant to 10 U.S.C. 2324(e)(3)(A) or 41 U.S.C.
256(€)(2)(A), as applicable, the cost alowability limitations
in FAR 31.205-6(g)(3) are waived.

(b) This clause may be incorporated into subcontracts
issued under this contract, if approved by the Contracting
Officer.

(End of clause)

52.237-10 Identification of Uncompensated Overtime.
As prescribed in 37.115-3, insert the following provi-
sion:

IDENTIFICATION OF UNCOMPENSATED OVERTIME (OcT 1997)

(a) Definitions. Asused in this provision—

“Uncompensated overtime” means the hours worked
without additional compensation in excess of an average of
40 hours per week by direct charge employees who are
exempt from the Fair Labor Standards Act. Compensated

52-250

personal absences such as holidays, vacations, and sick
leave shall be included in the norma work week for pur-
poses of computing uncompensated overtime hours.

“Uncompensated overtime rate” is the rate that results
from multiplying the hourly rate for a 40-hour work week
by 40, and then dividing by the proposed hours per week.
For example, 45 hours proposed on a 40-hour work week
basis at $20 per hour would be converted to an uncompen-
sated overtime rate of $17.78 per hour ($20.00 x 40 divided
by 45 = $17.78).

(b) For any proposed hours against which an uncompen-
sated overtime rate is applied, the offeror shall identify inits
proposal the hours in excess of an average of 40 hours per
week, by labor category at the same level of detail as com-
pensated hours, and the uncompensated overtime rate per
hour, whether at the prime or subcontract level. This
includes uncompensated overtime hours that are in indirect
cost pools for personnel whose regular hours are normally
charged direct.

(c) The offeror’s accounting practices used to estimate
uncompensated overtime must be consistent with its cost
accounting practices used to accumulate and report uncom-
pensated overtime hours.

(d) Proposals that include unrealistically low labor rates,
or that do not otherwise demonstrate cost realism, will be
considered in a risk assessment and will be evaluated for
award in accordance with that assessment.

(e) The offeror shal include a copy of its policy address-
ing uncompensated overtime with its proposal.

(End of provision)

52.238 [Reserved]

52.239-1 Privacy or Security Safeguards.
As prescribed in 39.107, insert a clause substantially the
same as the following:

PRIVACY OR SECURITY SAFEGUARDS (AUG 1996)

(a) The Contractor shall not publish or disclose in any
manner, without the Contracting Officer’s written consent,
the details of any safeguards either designed or developed
by the Contractor under this contract or otherwise provided
by the Government.

(b) To the extent required to carry out a program of
inspection to safeguard against threats and hazards to the
security, integrity, and confidentiality of Government data,
the Contractor shall afford the Government access to the
Contractor’s facilities, installations, technical capabilities,
operations, documentation, records, and databases.

(c) If new or unanticipated threats or hazards are discov-
ered by either the Government or the Contractor, or if
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existing safeguards have ceased to function, the discoverer
shall immediately bring the situation to the attention of the
other party.

(End of clause)

52.240 [Reserved]
52.241 Utility Services Provisions and Clauses.

52.241-1 Electric Service Territory Compliance
Representation.
As prescribed in 41.501(b), insert a provision substan-
tially the same as the following:

PusLic LAaw 100-202, ELECTRIC SERVICE TERRITORY
ComPLIANCE REPRESENTATION (FEB 1995)

(a) The Offeror represents as part of its offer that the
Offeror's sale of electricity in accordance with the terms and
conditions of this solicitation is[] is not [] consistent with
Public Law 100-202, section 8093.

(b) The Offeror's supporting rationale is as follows:

(End of provision)

52.241-2 Order of Precedence—Utilities.
As prescribed in 41.501(c)(1), insert a clause substan-
tially the same as the following:

ORDER OF PRECEDENCE—UTILITIES (FEB 1995)

In the event of any inconsistency between the terms of
this contract (including the specifications) and any rate
schedule, rider, or exhibit incorporated in this contract by
reference or otherwise, or any of the Contractor's rules and
regulations, the terms of this contract shall control.

(End of clause)

[The next pageis 52-251.]
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[ PRI NCI PLE TYPE AND) OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED [ OR| IBR|UCF [ FP [ CR | FP | (R | FP [ CR | FP | CR [T&M | LW/ | COM | DDR | A&E | FAC | IND | TRN | SAP [ UTL | T
IN c sup | sup | RE&D | R&D | svc | svc | con | coN | LH svc DEL svC

52.211-1 Availability of
Specifications Listed in the
GSA Index of Federal
Specifications, Standards and
Commercial Item
Descriptions. 11.204(a) P| Nb L A A A A A A A A A A A A

52.211-2 Availability of
Specifications Listed in the
DOD Index of Specifications
and Standards (DODISS). 11.204(b) Pl N | L Al A A A Al A A A A A A A

52.211-3 Availability of
Specifications Not Listed in
the GSA Index of Federal
Specifications, Standards and
Commercia Item
Descriptions. 11.204(c) P| No L A A A A A A A A A A A A

52.211-4 Availability for
Examination of Specifications
Not Listed in the GSA Index
of Federal Specifications,
Standards and Commercial
Index Descriptions. 11.204(d) P| No L Al A A A Al A A A A A A A A

v
52.211-5 Material Requirements. | 11.302(a) C|lVYes| | (©) @) @) @) O| O O O 0 (0] (0] (0]

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) Matrix 5
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P
PROVI SI ON OR CLAUSE PRESCRIBED [ R| IBR|UcF | FP | cR | FP | (R | FP | cR | FP | R [T&MV | LW | coM | DDR | ARE| FAC | IND | TRN | SAP | UTL | @
IN c sup | sup | R&D | R&D | svc | svc | con | con | LH SvC DEL svc

52.211-8 Time of Delivery. 11.404@)(12) | C| No F O] O o] o] O] O (®) (®) O| O (0] (0] O] O (0] (0] O] O

Alternate | 11.404@)(2) | C | No F O] O O O O] O (®) (©) O| O (©) (©) O] O (©] (©] O] O

Alternate 1 11.404@)(12) | C| No F O] O o] o] O] O (®) (®) O| O (0] (0] O] O (0] (0] O] O

Alternate |l 11.404@)(2) | C | No F O] O O O O] O (®) (©) O| O (©) (©) O] O (©] (©] O] O
52.211-9 Desired and Required

Time of Delivery. 11.404@)R) | C| No F O] O O O O] O (©) (©) O| O O (©) O] O (©] (©] O] O

Alternate | 11.404@)(Q) | C| No F O] O o] o] O] O O (®) O| O (0] (0] O] O (0] (0] O] O

Alternate || 11.404@)3) | C| No F O] O O O O] O (©) (©) O| O O (©) O] O (©] (©] O] O

Alternatelll 11.404@)R) | C| No F O] O o] o] O] O O (®) O| O (0] (0] O] O (0] (0] O] O
52.211-10 Commencement,

Prosecution, and Completion

of Work. 11.404(b) C | Yes R

Alternate | 11.404(b) C | Yes R
52.211-11 Liquidated Damages—

Supplies, Services, or

Research and Development. | 11.504(a) ClYes| F ©) ©) ©) 0 O O
52.211-12 Liquidated Damages—

Construction. 11.504(b) C | Yes Yes (®) (®) ®]

Alternate | 11.504(b) C | Yes O O (©]
52.211-13 Time Extensions. 11.504(c) C | Yes A A A
52.211-14 Notice of Priority

Rating for National Defense

Use. 11.604(a) P|lYes| L Al A A A Al A A A Al A A A Al A A A Al A
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PROVI SI ON OR CLAUSE PRESCRIBED | OR| I BR | UCF FP CR FP CR FP CR FP CR |T&M | LMW | cov | DDR | A&E| FAC | IND | TRN | SAP | UTL cl
IN C SuP | sup | R&D | R&D | svc | svc | CoN | CON LH SvC DEL SVC

52.222-28 Equal Opportunity
Preaward Clearance of
Subcontracts. 22.810(g) ClvYes| | Al A A A Al A Al A A A A A A A

52.222-29 Notification of Visa
Denial. 22.810(h) C | Yes | A A A A A A A A A A A A A A A A A A

52.222-35 Affirmative Action for
Specia Disabled and Vietnam

EraVeterans. 22.1308(a) C|lYes| | A A A A A A A A A A A A A A A A A A

Alternate | 22.1308(a) C|lYes| | A A A A A A A A A A A A A A A A A A
52.222-36 Affirmative Action for

Handicapped Workers. 22.1408(a) C|lYes | | A A A A A A A A A A A A A A A A A A

Alternate | 22.1408(b) C|lYes| | A A A A A A A A A A A A A A A A A A

52.222-37 Employment Reports
on Special Disabled Veterans
and Veterans of the Vietnam
Era. 22.1308(b) ClYes| | Al A A A Al A A A Al A A A Al A A A Al A

52.222-41 Service Contract Act of
1965, As Amended. 22.1006(a) C | Yes | A A A A A A A A

52.222-42 Statement of
Equivalent Rates for Federal
Hires. 22.1006(b) C| No | A A A A A A A A

52.222-43 Fair Labor Standards
Act and Service Contract
Act—Price Adjustment
(Multiple Year and Option 22.1006
Contracts). (c0)(1) C|VYes | | A A A A A A A

52.222-44 Fair Labor Standards
Act and Service Contract 22.1006
Act—Price Adjustment. (©)(2) C|lYes| | A A A A A A A

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR) (FAC 97-01) Matrix 23
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PRI NGl PLE TYPE AND' OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE

PRESCRI BED
IN

I BR

FP
suP

SUP

FP
R&D

FP
svc

SvC

FP
CON

CR
CON

T&M
LH

Lw

com
SVC

DDR

ASE

FAC

I ND

TRN

SAP

UTL
SVC

52.222-46 Evaluation of
Compensation for
Professional Employees.

22.1103

Yes

52.222-47 SCA Minimum Wages
and Fringe Benefits
Applicable to Successor
Contract Pursuant to
Predecessor Contractor
Collective Bargaining
Agreements (CBA).

22.1006(d)
22.1012-3

D@

Yes

52.222-48 Exemption from
Application of Service
Contract Act Provisions for
Contracts for Maintenance,
Calibration, and/or Repair of
Certain Information
Technology, Scientific and
Medical and/or Office and
Business Equipment—
Contractor Certification.

22.1006
©(1)

Yes

52.222-49 Service Contract Act—
Place of Performance
Unknown.

22.1006(f)
22.1009-4(c)

Yes

52.222-50 Nondisplacement of
Qualified Workers.

22.1208(3)

Yes

52.223-1 Clean Air and Water
Certification.

23.105(a)

52.223-2 Clean Air and Water.

23.105(b)

Yes

52.223-3 Hazardous Material
Identification and Materia
Safety Data.

23.303

Yes

FEDERAL ACQUI SI TI ON REGULATI ON ( FAR)
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[ PRI NCI PLE TYPE AND) OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED [ OR| IBR|UcF | FP | cR | FP | (R | FP | cR | FP | CR [T&M | LW | cOM | DDR | ARE| FAC | IND | TRN | SAP | UTL | @
IN C suP | sup | R&D | R&D | svc | svc | con | con | LH SVC DEL SVC
Alternate | 23.303(b) ClYes| | Al A A A Al A A A Al A A A Al A A A Al A
52.223-4 Recovered Material
Certification. 23.405(a) P|Yes| K Al A A A Al A A A Al A A A A A A Al A
52.223-5 Pollution Prevention and
Right-to-Know Information. | 23.1005 C|VYes | | A A A A A A A A A A A A A A A A A A
52.223-6 Drug-Free Workplace. | 23.505 C|lYes| | A A A A A A A A A A A A A A A A A A

52.223-7 Notice of Radioactive
Materials. 23.602 C| No | A A A A A A A A A A A A A

52.223-9 Certification and
Estimate of Percentage of
Recovered Material Content

for EPA Designated Items. 23.405(b) C| N [ Al A A A Al A A A Al A A A Al A A A A
52.223-10 Waste Reduction

Program. 23.706 ClYes| | Al A A A Al A A A Al A A A Al A A A Al A
52.223-11 Ozone-Depleting

Substances. 23.804(a) C| N | A A A A
52.223-12 Refrigeration Equip-

ment and Air Conditioners. 23.804(b) C|lYes| | A A A A A A
52.223-13 Certification of Toxic

Chemical Release Reporting. | 23.907(a) P| No K R R R R R R R R R R R R R R R R R
52.223-14 Toxic Chemical H

Release Reporting. 23.907(b) ClYes| | R R R R R R R R R R R R R R R R R
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PROVI SI ON OR CLAUSE PRESCRIBED | OR| IBR| UCF | FP | CR | FP | CR | FP | CR | FP | CR [T&MV | LW | COM [ DDR [ A&E [ FAC [ IND | TRN | SAP | UTL | CI
IN C Sup | sup | RE&D| R&D | SVC | SVC | CON | CON | LH SvC DEL SvC
52.224-1 Privacy Act Natification. | 24.104(a) C|Yes [ | AlA]JTA]TATALTALTALTALTATATALTALTLALTIALTALTALA
52.224-2 Privacy Act. 24.104(b) C|Yes | | AlAITAITAITATATATALTALTATATALITATATALTALA

52.225-1 Buy American
Certificate. 25.109(a) Pl No KIA]LA[A]LA]LA]LA Al AlA A A

52.225-2 Waiver of Buy American
Act for Civil Aircraft and

Related Articles. 25.109(c) P|Yes | L Al Al A] A A A A
52.225-3 Buy American Act—

Supplies. 25.109(d) C|lYes | | AlA[ITALALA]LA Al AlA A A
52.225-4 Evaluation of Foreign

Currency Offers. 25.502 PlYes| M| AJ]A[JA]JA]TA]JTA]JTALITA]LTAIALTAITALTA]ITATALTALITALTALA
52.225-5 Buy American Act—

Construction Materials. 25.207(a) C| N I A A
52.225-6 Baance of Payments

Program Certificate. 25.305(a) P| No KIA]A[A]A]LA]A Al Al A A
52.225-7 Baance of Payments

Program. 25.305(c)(1) | C [ Yes | | Al A]A|A]A]A Al Al A A
52.225-8 Buy American Act—

Trade Agreements Act—

Balance of Payments Program

Certificate. 25.408(@)(1) | P | No K| A] A Al A A
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[ PRI NCI PLE TYPE AND) OR PURPOSE OF CONTRACT

PROVI SI ON OR CLAUSE PRESCRIBED [ OR| IBR|UCF [ FP [ CR | FP | (R | FP [ CR | FP | CR [T&M | LW/ | COM | DDR | A&E | FAC | IND | TRN | SAP [ UTL | T
IN c sup | sup | RE&D | R&D | svc | svc | con | coN | LH svc DEL SvC

52.237-4 Payment by Government
to Contractor. 37.304(a) ClYes| | A A

Alternate | 37.304(a) C|lVYes| | A A

52.237-5 Payment by Contractor
to Government. 37.304(b) C|VYes | | A A

52.237-6 Incremental Payment by
Contractor to Government. 37.304(c) C|VYes| | A A

52.237-7 Indemnification and
Medical Liability Insurance. | 37.403 ClYes| | Al A A A o

52.237-8 Restriction on Severance
Payments to Foreign

Nationals. 37.113-2(@ | P | Yes | | A A A A Al A A A A A A
52.237-9 Waiver of Limitation on

Severance Payments to

Foreign Nationals. 37.113-2(b) | C|Yes | | A A A A A A A A A A A

52.237-10 ldentification of
Uncompensated Overtime. 37.115-3 P|Yes| | A A A

52.239-1 Privacy or Security
Safeguards. (See Note 4.) 39.107 C| Y | Al A A A Al A A A A A A

52.241-1 Electric Service
Territory Compliance
Representation. 41.501(b) Pl No K A A

52.241-2 Order of Precedence—
Utilities. 41.501(c)(1) | C | Yes | | O] R

52.241-3 Scope of Duration of
Contract. 41.501c)(2 | C| No | 0 R
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P
PROVI SI ON OR CLAUSE PRESCRIBED [ R| IBR|UcF | FP | cR | FP | (R | FP | cR | FP | R [T&MV | LW | coM | DDR | ARE| FAC | IND | TRN | SAP | UTL | @
IN c sup | sup | R&D | R&D | svc | svc | con | con | LH SvC DEL svc
52.241-4 Changein Class of

Service. 41.501(c)(3) | C | Yes | | 0 R
52.241-5 Contractor's Facilities. | 41.501(c)(4) | C | Yes | | (©] R
52.241-7 Changein Rates or

Terms and Conditions of

Service for Regulated

Services. 41.501(d) () | C| No [ O] A
52.241-8 Changein Rates or

Terms and Conditions of

Service for Unregulated

Services. 41.501(d)2) | C| No [ O] A
52.241-9 Connection Charge. 41.501(d)3) | C| No | O A

Alternate | 41.501(d)(3) | C | Nb [ O] A
52.241-10 Termination Liability. |41.501(d)(4) | C | Nb [ O] A
52.241-11 Multiple Service

Locations. 41.501(d)(5) | C | Yes | | Of| A
52.241-12 Nonrefundable,

Nonrecurring Service Charge. | 41.501(d)(6) | C | No | O] A
52.241-13 Capital Credits. 41.501(d)(7) | C| Nb [ O] A
52.242-1 Notice of Intent to

Disallow Costs. 42.802 ClYes| | A R A R A R A R Al A A A A R A A A
52.242-2 Production Progress

Reports. 42.1107(a) ClYes| | Al A A A Al A Al A A A
52.242-3 Penaltiesfor

Unallowable Costs. 42.709-6 ClYes| | A A A A A A A A A A A
52.242-4 Certification of Fina

Indirect Costs. 42.703-2(f) | C | Yes | | A A A A Al A A A A A A
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