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Federal Acquisition CGrcular (FAC 97-24 anmends the Federal
Acqui sition Regul ation (FAR) as specified bel ow

Contractor Responsibility, Labor Relations Costs, and Costs
Rel ating to Legal and Ot her Proceedi ngs
(FAR Case 1999-010 (stay))

The FAR Council has determned that the 30-day effective date
did not give Federal contractors and the Federal Governnent
sufficient tinme to neet the new obligations and responsibilities
i nposed by the Decenber 20, 2000, final rule. Therefore, the FAR
Council has decided to stay the effective date of the final rule.
During the stay, the FAR text is restored to the text as it
exi sted before January 19, 2001.
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9.000 Scope of part.

This part prescribes policies, standards, and procedures
pertaining to prospective contractors' responsibility; debar-
ment, suspension, and ingligibility; qualified products; first
article testing and approval; contractor team arrangements;
defense production pools and research and devel opment
pools; and organizationa conflicts of interest.

Subpart 9.1—Responsible Prospective
Contractors

9.100 Scope of subpart.

This subpart prescribes policies, standards, and proce-
dures for determining whether prospective contractors and
subcontractors are responsible.

9.101 Definitions.

“Preaward survey” means an evaluation by a surveying
activity of a prospective contractor’'s capability to perform a
proposed contract.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Surveying activity” means the cognizant contract
administration office or, if there is no such office, another
organization designated by the agency to conduct preaward
surveys.

9.102 Applicability.
(a) This subpart applies to al proposed contracts with
any prospective contractor that is located—
(1) In the United States, its possessions, or Puerto
Rico; or
(2) Elsewhere, unless application of the subpart
would be inconsistent with the laws or customs where the
contractor is located.
(b) This subpart does not apply to proposed contracts
with—
(1) Foreign, State, or local governments;
(2) Other U.S. Government agencies or their instru-
mentalities; or
(3) Agencies for the blind or other severely handi-
capped (see Subpart 8.7).

9.103 Palicy.

(a) Purchases shall be made from, and contracts shall be
awarded to, responsible prospective contractors only.

(b) No purchase or award shall be made unless the con-
tracting officer makes an affirmative determination of
responsibility. In the absence of information clearly indicat-
ing that the prospective contractor is responsible, the
contracting officer shall make a determination of nonrespon-
sibility. Contracting officers should coordinate
nonresponsibility determinations based upon integrity and

9-2

business ethics with legal counsel. If the prospective con-
tractor is a small business concern, the contracting officer
shall comply with Subpart 19.6, Certificates of Competency
and Determinations of Responsibility. (If Section 8(a) of the
Small Business Act (15 U.S.C. 637) applies, see Subpart
19.8) [This language stayed indefinitely. Please use
paragraph (c) below.]

(c) No purchase or award shall be made unless the con-
tracting officer makes an affirmative determination of
responsibility. In the absence of information clearly indicat-
ing that the prospective contractor is responsible, the
contracting officer shall make a determination of nonrespon-
sibility. If the prospective contractor is a small business
concern, the contracting officer shall comply with Subpart
19.6, Certificates of Competency and Determination of
Responsibility. (If Section 8(a) of the Small Business Act
(15 U.S.C. 637) applies, see Subpart 19.8).

(d) The award of a contract to a supplier based on lowest
evauated price aone can be false economy if there is sub-
sequent default, late deliveries, or other unsatisfactory
performance resulting in additional contractual or adminis-
trative costs. While it is important that Government
purchases be made at the lowest price, this does not require
an award to a supplier solely because that supplier submits
the lowest offer. A prospective contractor must affirma-
tively demonstrate its responsibility, including, when
necessary, the responsibility of its proposed subcontractors.

9.104 Standards.

9.104-1 General standards.

To be determined responsible, a prospective contractor
must—

() Have adequate financial resources to perform the
contract, or the ability to obtain them (see 9.104-3(a));

(b) Be able to comply with the required or proposed
delivery or performance schedule, taking into consideration
al existing commercial and governmental business com-
mitments;

(c) Have a satisfactory performance record (see 9.104-
3(b) and Subpart 42.15). A prospective contractor shall not
be determined responsible or nonresponsible solely on the
basis of a lack of relevant performance history, except as
provided in 9.104-2;

(d) Have a satisfactory record of integrity and business
ethicsincluding satisfactory compliance with the law includ-
ing tax laws, labor and employment laws, environmental laws,
antitrust laws, and consumer protection laws. [Thislanguage
stayed indefinitely. Please use paragraph (€) below.]

(e) Have a satisfactory record of integrity and business
ethics;

(f) Have the necessary organization, experience, account-
ing and operationd controls, and technical skills, or the ability
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to obtain them (including, as appropriate, such elements as
production control procedures, property control systems, qual-
ity assurance measures, and safety programs applicable to
materials to be produced or services to be performed by the
prospective contractor and subcontractors). (See 9.104-3(a).)

| (9 Have the necessary production, construction, and
technical equipment and facilities, or the ability to obtain
them (see 9.104-3(a)); and

| (h) Be otherwise qualified and eligible to receive an
award under applicable laws and regulations.

9.104-2 Special standards.

() When it is necessary for a particular acquisition or
class of acquisitions, the contracting officer shall develop,
with the assistance of appropriate specialists, specia stan-
dards of responsibility. Special standards may be
particularly desirable when experience has demonstrated
that unusual expertise or specialized facilities are needed for
adequate contract performance. The specia standards shall
be set forth in the solicitation (and so identified) and shall
apply to al offerors.

(b) Contracting officers shall award contracts for subsis-
tence only to those prospective contractors that meet the
general standards in 9.104-1 and are approved in accor-
dance with agency sanitation standards and procedures.

9.104-3 Application of standards.

(a) Ability to obtain resources. Except to the extent that a
prospective contractor has sufficient resources or proposes to
perform the contract by subcontracting, the contracting offi-
cer shall require acceptable evidence of the prospective
contractor’ s ability to obtain required resources (see 9.104-
1(a), (e), and (f)). Acceptable evidence normally consists of
acommitment or explicit arrangement, that will bein exis-
tence at the time of contract award, to rent, purchase, or
otherwise acquire the needed facilities, equipment, other
resources, or personnel. Consideration of a prime contrac-
tor’s compliance with limitations on subcontracting shall take
into account the time period covered by the contract base
period or quantities plus option periods or quantities, if such
options are considered when eva uating offers for award.

(b) Satisfactory performance record. Aprospective con-
tractor that is or recently has been seriously deficient in
contract performance shall be presumed to be nonresponsi-
ble, unless the contracting officer determines that the
circumstances were properly beyond the contractor's control,
or that the contractor has taken appropriate corrective action.
Past failure to apply sufficient tenacity and perseverance to
perform acceptably is strong evidence of nonresponsibility.
Failure to meet the quality requirements of the contract isa
significant factor to consider in determining satisfactory per-
formance. The contracting officer shall consider the number
of contractsinvolved and the extent of deficient performance

in each contract when making this determination. If the
pending contract requires a subcontracting plan pursuant to
Subpart 19.7, The Small Business Subcontracting Program,
the contracting officer shall also consider the prospective
contractor’s compliance with subcontracting plans under
recent contracts.

(c) [Thisparagraph (c) is stayed indefinitely.] Integrity
and business ethics (1) Prospective contractors must have a
satisfactory record of integrity and business ethicsin order to
receive a Government contract. This determination can be
made by examining a prospective contractor’s record of
compliance with the law. A satisfactory record of compli-
ance with the law indicates that the prospective contractor
possesses basic honesty, integrity and trustworthiness, and
that the Government can trust or rely on the contractor to
perform the contract in atimely manner. In making a deter-
mination of responsibility based upon integrity and business
ethics, contracting officers must consider all relevant credi-
bleinformation. However, contracting officers should give
the greatest weight to violations of laws that have been adju-
dicated within the last three years preceding the offer.
Normally, a single violation of law will not giveriseto a
determination of nonresponsibility, but evidence of repeated,
pervasive, or significant violations of the law may indicate
an unsatisfactory record of integrity and business ethics.
Also, contracting officers should give consideration to any
administrative agreements entered into with prospective
contractors who take corrective action after disclosure of law
violations. These contractors, despite findings of law viola-
tions, may continue to be responsible contractors because
they have corrected the conditions that |ed to the miscon-
duct. On the other hand, failure to comply with the terms of
an administrative agreement is evidence of alack of integrity
and business ethics. Contracting officers must consider
information based on the following which are listed in
descending order of importance:

(i) Convictions of and civil judgments rendered
against the prospective contractor for—

(A) Commission of fraud or a criminal offense
in connection with obtaining, attempting to obtain, or per-
forming a public (Federal, state or local) contract or
subcontract;

(B) Violation of Federal or state antitrust statutes
relating to the submission of offers;

(C) Commission of embezzlement, theft,
forgery, bribery, falsification or destruction of records, mak-
ing false statement, tax evasion, or receiving stolen property.

(i) Indictments for the offenses listed in 9.104-
3(c)(1(i)).

(iii) Relative to tax, labor and employment, envi-
ronmental, antitrust, or consumer protection laws:

(A) Federa or state felony convictions.
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(B) Adverse Federal court judgments in civil
cases brought by the United States.

(C) Adverse decisions by a Federal administra-
tive law judge, board, or commission indicating violations of
law.

(D) Federal or state felony indictments. Also,
contracting officers may consider other relevant information
such as civil or administrative complaints or similar actions
filed by or on behalf of afederal agency, board or commis-
sion, if such action reflects an adjudicated determination by
the agency.

(d) Affiliated concerns.  Affiliated concerns (see
“Affiliates’ and “Concerns’ in 19.101) are normally consid-
ered separate entities in determining whether the concern that
isto perform the contract meets the applicable standards for
responsibility. However, the contracting officer shall consider
the affiliate’s past performance and integrity when they may
adversely affect the prospective contractor’ s responsibility.

(e) Small business concerns. (1) If a smal business
concern’s offer that would otherwise be accepted is to be
rejected because of adetermination of nonresponsibility, the
contracting officer shal refer the matter to the Small
Business Administration, which will decide whether or not
to issue a Certificate of Competency (see Subpart 19.6).

(2) A small businessthat is unable to comply with the
limitations on subcontracting at 52.219-14 may be consid-
ered nonresponsible.

9.104-4 Subcontractor responsibility.

(a) Generally, prospective prime contractors are respon-
sible for determining the responsibility of their prospective
subcontractors (but see 9.405 and 9.405-2 regarding
debarred, ineligible, or suspended firms). Determinations
of prospective subcontractor responsibility may affect the
Government’s determination of the prospective prime con-
tractor’s responsibility. A prospective contractor may be
required to provide written evidence of a proposed subcon-
tractor’s responsibility.

(b) When it isin the Government’s interest to do so, the
contracting officer may directly determine a prospective
subcontractor’s responsibility (e.g., when the prospective
contract involves medical supplies, urgent requirements, or
substantial subcontracting). In this case, the same standards
used to determine a prime contractor’s responsibility shall
be used by the Government to determine subcontractor

responsibility.
9.105 Procedures
9.105-1 Obtaining information.

(a) Before making a determination of responsibility, the
contracting officer shall possess or obtain information suffi-
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cient to be satisfied that a prospective contractor currently
meets the applicable standards in 9.104.

(b)(1) Generdly, the contracting officer shall obtain
information regarding the responsibility of prospective con-
tractors, including requesting preaward surveys when
necessary (see 9.106), promptly after a bid opening or
receipt of offers. However, in negotiated contracting, espe-
cialy when research and development is involved, the
contracting officer may obtain this information before issu-
ing the request for proposals. Requests for information
shall ordinarily be limited to information concerning—

(i) The low bidder; or

(i) Those offerorsin range for award.

(2) Preaward surveys shall be managed and conducted
by the surveying activity.

(i) If the surveying activity is a contract adminis-
tration office—

(A) That office shall advise the contracting offi-
cer on prospective contractors financial competence and
credit needs; and

(B) The administrative contracting officer shall
obtain from the auditor any information required concern-
ing the adequacy of prospective contractors' accounting
systems and these systems' suitability for use in administer-
ing the proposed type of contract.

(if) If the surveying activity is not a contract
administration office, the contracting officer shall obtain
from the auditor any information required concerning
prospective contractors' financial competence and credit
needs, the adequacy of their accounting systems, and these
systems' suitability for use in administering the proposed
type of contract.

(3) Information on financial resources and perfor-
mance capability shall be obtained or updated on as current
abasis asis feasible up to the date of award.

(c) In making the determination of responsibility (see
9.104-1(c)), the contracting officer shall consider relevant
past performance information (see Subpart 42.15). In addi-
tion, the contracting officer should use the following
sources of information to support such determinations:

(1) The List of Parties Excluded from Federal
Procurement and Nonprocurement Programs maintained in
accordance with Subpart 9.4.

(2) Records and experience data, including verifiable
knowledge of personnel within the contracting office, audit
offices, contract administration offices, and other contract-
ing offices.

(3) The prospective contractor—including bid or pro-
posa information, questionnaire replies, financia data,
information on production equipment, and personnel infor-
mation.

(4) Commercial sources of supplier information of a
type offered to buyers in the private sector.
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(5) Preaward survey reports (see 9.106).

(6) Other sources such as publications; suppliers, sub-
contractors, and customers of the prospective contractor;
financial institutions; Government agencies; and business
and trade associations.

(7) If the contract is for construction, the contracting
officer may consider performance evaluation reports (see
36.201(c)(2)).

(d) Contracting offices and cognizant contract adminis-
tration offices that become aware of circumstances casting
doubt on a contractor’s ability to perform contracts success
fully shall promptly exchange relevant information.

9.105-2 Determinationsand documentation.

(a) Determinations. (1) The contracting officer’s signing
of acontract constitutes a determination that the prospective
contractor is responsible with respect to that contract. When
an offer on which an award would otherwise be made is
rejected because the prospective contractor is found to be
nonresponsible, the contracting officer shall make, sign, and
place in the contract file a determination of nonresponsibil-
ity, which shall state the basis for the determination.

(2) If the contracting officer determines and docu-
ments that a responsive small business lacks certain
elements of responsibility, the contracting officer shall com-
ply with the procedures in Subpart 19.6. When a certificate
of competency is issued for a small business concern (see
Subpart 19.6), the contracting officer may accept the factors
covered by the certificate without further inquiry.

(b) Support documentation. Documents and reports sup-
porting a determination of responsibility or
nonresponsibility, including any preaward survey reports
and any applicable Certificate of Competency, must be
included in the contract file.

9.105-3 Disclosure of preaward information.

(a) Except as provided in Subpart 24.2, Freedom of
Information Act, information (including the preaward sur-
vey report) accumulated for purposes of determining the
responsibility of a prospective contractor shall not be
released or disclosed outside the Government.

(b) The contracting officer may discuss preaward survey
information with the prospective contractor before deter-
mining responsibility. After award, the contracting officer
or, if it is appropriate, the head of the surveying activity or
a designee may discuss the findings of the preaward survey
with the company surveyed.

(c) Preaward survey information may contain proprietary
and/or source selection information and should be marked
with the appropriate legend and protected accordingly (see
3.104-3).

9.106 Preaward surveys.

9.106-1 Conditionsfor preaward surveys.

(@) A preaward survey is normally required only when
the information on hand or readily available to the contract-
ing officer, including information from commercial sources,
is not sufficient to make a determination regarding respon-
sibility. In addition, if the contemplated contract will have
afixed price at or below the simplified acquisition threshold
or will involve the acquisition of commercia items (see Part
12), the contracting officer should not request a preaward
survey unless circumstances justify its cost.

(b) When a cognizant contract administration office
becomes aware of a prospective award to a contractor about
which unfavorable information exists and no preaward sur-
vey has been requested, it shall promptly obtain and
transmit details to the contracting officer.

(c) Before beginning a preaward survey, the surveying
activity shall ascertain whether the prospective contractor is
debarred, suspended, or ineligible (see Subpart 9.4). If the
prospective contractor is debarred, suspended, or ineligible,
the surveying activity shall advise the contracting officer
promptly and not proceed with the preaward survey unless
specifically requested to do so by the contracting officer.

9.106-2 Requestsfor preaward surveys.

The contracting officer’s request to the surveying activ-
ity (Preaward Survey of Prospective Contractor (General),
SF 1403) shall—

[The next pageis 9-5.]
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PART 14—SEALED BIDDING

14.404-1

cated to prospective bidders who are likely to attend the
scheduled bid opening.

(¢) Inthe case of paragraph (a)(2) of this section, and when
urgent Government requirements preclude amendment of the
solicitation as prescribed in 14.208, the time specified for
opening of bids will be deemed to be extended to the same
time of day specified in the solicitation on the first work day
on which normal Government processes resume. In such
cases, the time of actua bid opening shall be deemed to be the
time set for bid opening for the purpose of determining "late
bids' under 14.304. Anote should be made on the abstract of
bids or otherwise added to the file explaining the circum-
stances of the postponement.

14.403 Recording of bids.

(a) Standard Form 1409, Abstract of Offers, or Optional
Form 1419, Abstract of Offers—Construction (or automated
equivalent), shall be completed and certified asto its accu-
racy by the bid opening officer as soon after bid opening as
practicable. Where bid items are too numerous to warrant
complete recording of al bids, abstract entries for individual
bids may be limited to item numbers and bid prices. In
preparing these forms, the extra columns and SF 1410,
Abstract of Offers—Continuation, and OF 1419A, Abstract
of Offer—Construction, Continuation Sheet, may be used to
label and record such information as the contracting activity
deems necessary.

(b) Abstracts of offersfor unclassified acquisitions shall be
available for public inspection. Such abstracts shall not con-
tain information regarding failure to meet minimum
standards of responsibility, apparent collusion of bidders, or
other notations properly exempt from disclosure to the public
in accordance with agency regulations implementing Subpart
24.2.

(c) Theformsidentified in paragraph (a) of this section
need not be used by the Defense Fuel Supply Center for
acquisitions of coal or petroleum products or by the Defense
Personnel Support Center for perishable subsistence items.

(d) If aninvitation for bidsis cancelled before the time set
for bid opening, this fact shall be recorded together with a
statement of the number of bids invited and the number of
bids received.

14.404 Rejection of bids.

14.404-1 Cancellation of invitations after opening.
(a)(2) Preservation of the integrity of the competitive bid
system dictates that, after bids have been opened, award must
be made to that responsible bidder who submitted the lowest
responsive bid, unless there is a compelling reason to reject
all bids and cancel theinvitation.
(2) Every effort shall be made to anticipate changesin
arequirement before the date of opening and to notify all

prospective bidders of any resulting modification or cancella-
tion. Thiswill permit bidders to change their bids and prevent
unnecessary exposure of bid prices.

(3) Asagenera rule, after the opening of bids, an invi-
tation should not be cancelled and resolicited due solely to
increased requirements for the items being acquired. Award
should be made on theinitia invitation for bids and the addi-
tional quantity should be treated as a new acquisition.

(b) When it is determined before award but after opening
that the requirements of 11.201 (relating to the avail ability
and identification of specifications) have not been met, the
invitation shall be cancelled.

(c) Invitations may be cancelled and al bids rejected
before award but after opening when, consistent with sub-
paragraph (a)(1) of this section, the agency head determines
in writing that—

(2) Inadequate or ambiguous specifications were cited
in the invitation;

(2) Specifications have been revised;

(3) The supplies or services being contracted for are no
longer required;

(4) Theinvitation did not provide for consideration of
all factors of cost to the Government, such as cost of trans-
porting Government-furnished property to bidders' plants;

(5) Bids received indicate that the needs of the
Government can be satisfied by aless expensive article dif-
fering from that for which the bids were invited;

(6) All otherwise acceptable bids received are at unrea-
sonable prices, or only one bid is received and the contracting
officer cannot determine the reasonabl eness of the bid price;

(7) The bids were not independently arrived at in open
competition, were collusive, or were submitted in bad faith
(see Subpart 3.3 for reports to be made to the Department of

Justice);
(8) No responsive bid has been received from a
responsible bidder;

(9) A cost comparison as prescribed in OMB Circular
A-76 and Subpart 7.3 shows that performance by the
Government is more economical; or

(10) For other reasons, cancellation is clearly in the
public’sinterest.

(d) Should administrative difficulties be encountered after
bid opening that may delay award beyond bidders’ accep-
tance periods, the severa lowest bidders whose bids have not
expired (irrespective of the acceptance period specified in the
bid) should be regquested, before expiration of their bids, to
extend in writing the bid acceptance period (with consent of
sureties, if any) in order to avoid the need for resoliciting.

(e) Under some circumstances, compl etion of the acquisi-
tion after cancellation of the invitation for bids may be
appropriate.

(1) If theinvitation for bids has been cancelled for the
reasons specified in subparagraphs (c)(6), (7), or (8) of this

(FAC97-24 Stay) 14-15
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subsection, and the agency head has authorized, in the deter-
mination in paragraph (c) of this subsection, the completion
of the acquisition through negotiation, the contracting officer
shall proceed in accordance with paragraph (f) of this sub-
section.

(2) If theinvitation for bids has been cancelled for the
reasons specified in paragraphs (c)(1), (2), (4), (5), or (10) of
this subsection, or for the reasonsin paragraphs (c)(6), (7), or
(8) of this subsection and completion through negotiation is
not authorized under paragraph (€)(1) of this subsection, the
contracting officer shall proceed with a new acquisition.

(f) When the agency head has determined, in accordance
with paragraph (€)(1) of this subsection, that an invitation for
bids should be canceled and that use of negotiation isin the
Government’s interest, the contracting officer may negotiate
(in accordance with Part 15, as appropriate) and make award
without issuing a new solicitation provided—

(1) Eachresponsible bidder in the sealed bid acquisi-
tion has been given notice that negotiations will be conducted
and has been given an opportunity to participate in negotia-
tions; and

(2) The award is made to the responsible bidder offer-
ing the lowest negotiated price.

14.404-2 Rejection of individual bids.

(8) Any bid that fails to conform to the essential require-
ments of the invitation for bids shall be rejected.

(b) Any bid that does not conform to the applicable speci-
fications shall be rejected unless the invitation authorized the
submission of alternate bids and the supplies offered as ater-
nates meet the requirements specified in the invitation.

(c) Any bid that fails to conform to the delivery schedule
or permissible aternates stated in the invitation shall be
rejected.

(d) Abid shall be rejected when the bidder imposes condi-
tions that would modify requirements of the invitation or
limit the bidder’ sliability to the Government, since to allow
the bidder to impose such conditions would be prejudicial to
other bidders. For example, bids shall be rejected in which the
bidder—

(2) Protects against future changes in conditions, such
asincreased costs, if total possible costs to the Government
cannot be determined;

(2) Failsto state a price and indicates that price shall be
“pricein effect at time of delivery;”

(3) States a price but qualifies it as being subject to
“pricein effect at time of delivery;”

(4) When not authorized by the invitation, conditions or
qudifiesabid by stipulating that it isto be considered only if,
before date of award, the bidder receives (or does not receive)
award under a separate solicitation;
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(5) Requires that the Government is to determine that
the bidder’ s product meets applicable Government specifica-
tions; or

(6) Limitsrights of the Government under any contract
clause.

(e) Alow bidder may be requested to delete objectionable
conditions from a bid provided the conditions do not go to the
substance, as distinguished from the form, of the bid, or work
an injustice on other bidders. A condition goes to the sub-
stance of a bid where it affects price, quantity, quality, or
delivery of the items offered.

(f) Any bid may be rejected if the contracting officer
determines in writing that it is unreasonable as to price.
Unreasonableness of price includes not only the total price of
the bid, but the prices for individua line items as well.

(9) Any bid may berejected if the prices for any line items
or subline items are materially unbalanced (see 15.404-1(g)).

(h) Bidsreceived from any person or concern that is sus-
pended, debarred, proposed for debarment or declared
ineligible as of the bid opening date shall be rejected unlessa
compelling reason determination is made (see Subpart 9.4).

(i) The contracting officer must reject low bids received
from concerns determined to be nonresponsible pursuant to
Subpart 9.1 (but if abidder isasmall business concern, see
Subpart 19.6 with respect to certificates of competency). The
contracting officer must promptly notify the bidder of the
non-responsibility determination and the basisfor it. [This
language stayed indefinitely. Please use paragraph (j)
bdow]

(j) Low bids received from concerns determined to be not
responsible pursuant to Subpart 9.1 shall be rgjected (but if a
bidder is a small business concern, see 19.6 with respect to
certificates of competency).

(K) When a bid guarantee is required and a bidder fails to
furnish the guarantee in accordance with the requirements of
theinvitation for bids, the bid shall be rejected, except as oth-
erwise provided in 28.101-4.

() The originals of al rejected bids, and any written find- |
ings with respect to such rejections, shall be preserved with
the papers relating to the acquisition.

(m) After submitting abid, if all of abidder’s assets or that |
part related to the bid are transferred during the period
between the bid opening and the award, the transferee may
not be able to take over the bid. Accordingly, the contracting
officer shall reject the bid unless the transfer is effected by
merger, operation of law, or other means not barred by 41
U.S.C.150r 31 U.S.C. 3727.

14.404-3 Noticeto biddersof rejection of all bids.

When it is determined necessary to reject al bids, the con-
tracting officer shall notify each bidder that all bids have been
rejected and shall state the reason for such action.
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14.404-4 Restrictions on disclosure of descriptive
literature.

When a bid is accompanied by descriptive literature (as
defined in 14.202-5(a)), and the bidder imposes arestriction
that prevents the public disclosure of such literature, the
restriction may render the bid nonresponsive. The restriction
renders the bid nonresponsive if it prohibits the disclosure of
sufficient information to permit competing bidders to know
the essentia nature and type of the products offered or those
elements of the bid that relate to quantity, price, and delivery
terms. The provisions of this paragraph do not apply to unso-
licited descriptive literature submitted by a bidder if such
literature does not qualify the bid (see 14.202-5(f)).

14.404-5 All or none qualifications.

Unless the solicitation provides otherwise, a bid may be
responsive notwithstanding that the bidder specifies that
award will be accepted only on al, or a specified group, of
theitems. Bidders shall not be permitted to withdraw or mod-
ify “al or none” qualifications after bid opening since such
qualifications are substantive and affect the rights of other
bidders.

14.405 Minor informalitiesor irregularitiesin bids.

Aminor informality or irregularity is one that is merely a
matter of form and not of substance. It also pertains to some
immaterial defect in abid or variation of a bid from the exact
requirements of the invitation that can be corrected or waived
without being prejudicia to other bidders. The defect or vari-
ation isimmaterial when the effect on price, quantity, quality,
or delivery is negligible when contrasted with the total cost or
scope of the supplies or services being acquired. The con-
tracting officer either shall give the bidder an opportunity to
cure any deficiency resulting from a minor informality or
irregularity in abid or waive the deficiency, whichever isto
the advantage of the Government. Examples of minor infor-
malities or irregularities include failure of a bidder to—

(&) Return the number of copies of signed bids required by
theinvitation;

(b) Furnish required information concerning the number
of its employess;

(c) Signitshid, but only if—

(1) The unsigned bid is accompanied by other material
indicating the bidder’ sintention to be bound by the unsigned
bid (such as the submission of a bid guarantee or a letter
signed by the bidder, with the bid, referring to and clearly
identifying the bid itself); or

(2) The firm submitting a bid has formally adopted or
authorized, before the date set for opening of bids, the execu-
tion of documents by typewritten, printed, or stamped
signature and submits evidence of such authorization and the
bid carries such asignature;

(d) Acknowledge receipt of an amendment to an invitation
for bids, but only if—

(1) The bid received clearly indicates that the bidder
received the amendment, such as where the amendment
added another item to the invitation and the bidder submitted
abid on the item; or

(2) The amendment involves only amatter of form or
has either no effect or merely a negligible effect on price,
quantity, quality, or delivery of the item bid upon; and

(e) Execute the representations with respect to Equal
Opportunity and Affirmative Action Programs, as set forth in
the clauses at 52.222-22, Previous Contracts and Compliance
Reports, and 52.222-25, Affirmative Action Compliance.

14.406 Receipt of an unreadable dectronic bid.

If abid received at the Government facility by electronic
datainterchange is unreadable to the degree that conformance
to the essential requirements of the invitation for bids cannot
be ascertained, the contracting officer immediately shall
notify the bidder that the bid will be rejected unless the bid-
der provides clear and convincing evidence—

(a) Of the content of the bid as originally submitted; and

(b) That the unreadable condition of the bid was caused
by Government software or hardware error, malfunction, or
other Government mishandling.

14.407 Mistakesin bids.

14.407-1 General.

After the opening of bids, contracting officers shall exam-
ineall bids for mistakes. In cases of apparent mistakesand in
cases where the contracting officer has reason to believe that
amistake may have been made, the contracting officer shall
request from the bidder a verification of the bid, calling atten-
tion to the suspected mistake. If the bidder alleges a mistake,
the matter shall be processed in accordance with this section
14.407. Such actions shall be taken before award.

14.407-2 Apparent clerical mistakes.

(a) Any clerical mistake, apparent on its face in the bid,
may be corrected by the contracting officer before award. The
contracting officer first shall obtain from the bidder a verifi-
cation of the bid intended. Examples of apparent mistakes
are—

(2) Obvious misplacement of a decimal point;

(2) Obviously incorrect discounts (for example, 1 per-
cent 10 days, 2 percent 20 days, 5 percent 30 days);

(3) Obvious reversal of the price f.0.b. destination and
price f.o.b. origin; and

(4) Obvious mistake in designation of unit.

(b) Correction of the bid shall be effected by attaching the
verification to the original bid and a copy of the verification
to the duplicate bid. Correction shall not be made on the face
of the bid; however, it shall be reflected in the award docu-
ment
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(c) Correction of bids submitted by electronic data inter-
change shall be effected by including in the electronic
solicitation file the original bid, the verification request, and
the bid verification.

14.407-3 Other mistakes disclosed before award.

In order to minimize delays in contract awards, adminis-
trative determinations may be made as described in this
14.407-3 in connection with mistakes in bids alleged after
opening of bids and before award. The authority to permit
correction of bidsislimited to bids that, as submitted, are
responsive to the invitation and may not be used to permit
correction of bidsto make them responsive. This authority is
in addition to that in 14.407-2 or that may be otherwise avail-
able.

(a) If abidder requests permission to correct amistake and
clear and convincing evidence establishes both the existence
of the mistake and the bid actually intended, the agency head
may make a determination permitting the bidder to correct
the mistake; provided, that if this correction would result in
displacing one or more lower bids, such a determination shall
not be made unless the existence of the mistake and the bid
actually intended are ascertainable substantialy from the
invitation and the bid itself.

(b) If—

(1) A bidder requests permission to withdraw a bid
rather than correct it;

(2) The evidenceis clear and convincing both asto the
existence of a mistake and as to the bid actually intended; and

(3) The bid, both as uncorrected and as corrected, is the
lowest received, the agency head may make a determination
to correct the bid and not permit its withdrawal .

(c) If, under paragraph (a) or (b) of this subsection, (1) the
evidence of amistake is clear and convincing only asto the
mistake but not as to theintended bid, or (2) the evidence rea-
sonably supports the existence of a mistake but is not clear
and convincing, an official above the contracting officer,
unless otherwise provided by agency procedures, may make
a determination permitting the bidder to withdraw the bid.

(d) If the evidence does not warrant a determination under
paragraph (a), (b), or (c) of this section, the agency head may
make a determination that the bid be neither withdrawn nor
corrected.

(e) Heads of agencies may delegate their authority to make
the determinations under paragraphs (a), (b), (c), and (d) of
this 14.407-3 to a central authority, or alimited number of
authorities as necessary, in their agencies, without power of
redel egation.

(f) Each proposed determination shall have the concur-
rence of legal counsel within the agency concerned before
issuance.

(g) Suspected or alleged mistakes in bids shall be
processed as follows. Amere statement by the administrative
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officialsthat they are satisfied that an error was made is insuf-
ficient.

(1) The contracting officer shall immediately request
the bidder to verify the bid. Action taken to verify bids must
be sufficient to reasonably assure the contracting officer that
the bid as confirmed is without error, or to dicit the allegation
of amistake by the bidder. To assure that the bidder will be
put on notice of a mistake suspected by the contracting offi-
cer, the bidder should be advised as appropriate—

(i) That its bid is so much lower than the other bids
or the Government’ s estimate as to indicate a possibility of
error;

(ii) Of important or unusual characteristics of the
specifications,

(iii) Of changes in requirements from previous pur-
chases of asimilar item; or

(iv) Of any other information, proper for disclosure,
that leads the contracting officer to believe that thereisamis-
takein bid.

(2) If the bid is verified, the contracting officer shall
consider the bid as originally submitted. If the time for accep-
tance of bidsislikely to expire before a decision can be made,
the contracting officer shall request all bidders whose bids
may become eligible for award to extend the time for accep-
tance of their bids in accordance with 14.404-1(d). If the
bidder whose bid is believed erroneous does not (or cannot)
grant an extension of time, the bid shall be considered as orig-
inally submitted (but see subparagraph (g)(5) of this section).
If the bidder alleges a mistake, the contracting officer shall
advise the bidder to make a written request to withdraw or
modify the bid. The request must be supported by statements
(sworn statements, if possible) and shall include al pertinent
evidence such as the bidder’ sfile copy of the bid, the origina
worksheets and other data used in preparing the bid, subcon-
tractors’ quotations, if any, published price lists, and any other
evidence that establishes the existence of the error, the man-
ner in which it occurred, and the bid actually intended.

(3) When the bidder furnishes evidence supporting an
alleged mistake, the contracting officer shall refer the case to
the appropriate authority (see paragraph (e) of this section)
together with the following data:

(i) Asigned copy of the bid involved.

(i) Acopy of theinvitation for bids and any specifi-
cations or drawings relevant to the alleged mistake.

(iii) An abstract or record of the bids received.

(iv) The written request by the bidder to withdraw or
modify the bid, together with the bidder’ s written statement
and supporting evidence.

(v) A written statement by the contracting officer
setting forth—

(A) A description of the supplies or services
involved;

(B) The expiration date of the bid in question and
of the other bids submitted;
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PART 15—CONTRACTING BY NEGOTIATION Table 15-2
4 Enter the net cost to be deleted, which is the estimated cost of all deleted work less the cost of
deleted work already performed. Column (2) minus Column (3) equals Column (4).
(5) Enter your estimate for cost of work added by the change. When nonrecurring costs are

significant, or when specifically requested to do so by the Contracting Officer, provide afull
identification and explanation of them. When any of the costs in this column have already
been incurred, describe them on an attached supporting schedule.

(6) Enter the net cost of change, which is the cost of work added, less the net cost to be deleted.
Column (5) minus Column (4) equals Column (6). When this result is negative, place the
amount in parentheses.

7 Identify the attachment in which the information supporting the specific cost element may be
found.

(Attach separate pages as necessary.)

C. Price Revision/Redetermination.

CUTOFFDATE NUMBER OF UNITS NUMBER OF UNITS TO CONTRACTAMOUNT REDETERMINATION DIFFERENCE
COMPLETED BE COMPLETED PROPOSALAMOUNT
@ @) (©) ©) ® (6)
COST ELEMENTS INCURRED INCURRED INCURRED TOTALINCURRED ESTIMATED COST ESTIMATED REFERENCE
COoST— cosT— COST—WORK IN cosT TO COMPLETE TOTAL COST
PREPRODUCTION COMPLETED PROCESS
UNITS
U] (C) 9 (10) (11 (12 (13 (14
(Use as applicable)
Column Instruction
Q) Enter the cutoff date required by the contract, if applicable.
()] Enter the number of units completed during the period for which experienced costs of production
are being submitted.
3) Enter the number of units remaining to be completed under the contract.
(4) Enter the cumulative contract amount.
(5) Enter your redetermination proposal amount.
(6) Enter the difference between the contract amount and the redetermination proposal amount.
When this result is negative, place the amount in parentheses. Column (4) minus Column (5)
equals Column (6).
7 Enter appropriate cost elements. When residual inventory exists, the final costs established

under fixed-price-incentive and fixed-price-redeterminable arrangements should be net of the
fair market value of such inventory. In support of subcontract costs, submit alisting of all
subcontracts subject to repricing action, annotated as to their status.

8 Enter al costsincurred under the contract before starting production and other nonrecurring
costs (usually referred to as startup costs) from your books and records as of the cutoff date.
These include such costs as preproduction engineering, special plant rearrangement, training
program, and any identifiable nonrecurring costs such as initia rework, spoilage, pilot runs,
etc. Inthe event the amounts are not segregated in or otherwise available from your records,
enter in this column your best estimates. Explain the basis for each estimate and how the costs
are charged on your accounting records (e.g., included in production costs as direct engineering
labor, charged to manufacturing overhead). Also show how the costs would be allocated to the
units at their various stages of contract completion.
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©)

(10)

Enter in Column (9) the production costs from your books and records (exclusive of
preproduction costs reported in Column (8)) of the units completed as of the cutoff date.

Enter in Column (10) the costs of work in process as determined from your records or inventories
at the cutoff date. When the amounts for work in process are not available in your records but
reliable estimates for them can be made, enter the estimated amounts in Column (10) and enter

in Column (9) the differences between the total incurred costs (exclusive of preproduction
costs) as of the cutoff date and these estimates. Explain the basis for the estimates, including
identification of any provision for experienced or anticipated allowances, such as shrinkage,
rework, design changes, etc. Furnish experienced unit or lot costs (or labor hours) from
inception of contract to the cutoff date, improvement curves, and any other available
production cost history pertaining to the item(s) to which your proposal relates.

(11 Enter total incurred costs (Total of Columns (8), (9), and (10)).

(12 Enter those necessary and reasonable costs that in your judgment will properly be incurred in
completing the remaining work to be performed under the contract with respect to the item(s)

to which your proposal relates.

(13) Enter total estimated cost (Total of Columns (11) and (12)).
(24) Identify the attachment in which the information supporting the specific cost element may be

found.

(Attach separate pages as hecessary.)

Subpart 15.5—Preaward, Award,
and  Postaward  Notifications,
Protests, and Mistakes

15501 Definition.
“Day,” asused in this subpart, has the meaning set forth at
33.101.

15502 Applicability.

This subpart applies to competitive proposas, as described
in 6.102(b), and a combination of competitive procedures, as
described in 6.102(c). The procedures in 15.504, 15.506,
15.507, 15.508, and 15.509, with reasonable modification,
should be followed for sole source acquisitions and acquisi-
tions described in 6.102(d)(1) and (2).

15503 Notificationsto unsuccessful offerors.

(a) Preaward notices—(1) Preaward notices of exclusion
from competitive range The contracting officer must notify
offerors promptly in writing when their proposals are
excluded from the competitive range or otherwise eliminated
from the competition. The notice must state the basis for the
determination and that a proposal revision will not be consid-
ered. When the exclusion or elimination of a proposal is based
on a nonresponsibility determination, the contracting officer
must state the basis for the determination. [Thislanguage
stayed indefinitely. Please use paragraph (a)(2) below.]

(2) Preaward notices of exclusion from competitive
range. The contracting officer shall notify offerors promptly
in writing when their proposals are excluded from the com-
petitive range or otherwise eliminated from the competition.
The notice shall state the basis for the determination and that
aproposa revision will not be considered.

(3) Preaward notices for small business programs.(i) In
addition to the notice in paragraph (a)(1) of this section, the
contracting officer shall notify each offeror in writing prior to
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award, upon completion of negotiations, determinations of
responsibility, and, if necessary, the processin 19.304(d)—

(A) When using a small business set-aside (see
Subpart 19.5);

(B) When asmall disadvantaged business con-
cern receives a benefit based on its disadvantaged status (see
Subpart 19.11 and 19.1202) and is the apparently successful
offeror; or

(C) When using the HUBZone procedures in
19.1305 or 19.1307.

(ii) The notice shall state—

(A) The name and address of the apparently suc-
cessful offeror;

(B) That the Government will not consider subse-
guent revisions of the offeror’s proposal; and

(C) That no response is required unless a basis
exists to challenge the small business size status, disadvan-
taged status, or HUBZone status of the apparently successful
offeror.

(iii) The notice is not required when the contracting
officer determinesin writing that the urgency of the require-
ment necessitates award without delay or when the contract is
entered into under the 8(a) program (see 19.805-2).

(b) Postaward notices. (1) Within 3 days after the date of
contract award, the contracting officer shall provide written
notification to each offeror whose proposa was in the com-
petitive range but was not selected for award (10 U.S.C.
2305(b)(5) and 41 U.S.C. 253b(c)) or had not been previoudy
notified under paragraph (a) of this section. The notice shall
include—

(i) The number of offerors solicited;

(if) The number of proposals received;

(iii) The name and address of each offeror receiving
an award,

(iv) Theitems, quantities, and any stated unit prices
of each award. If the number of items or other factors makes
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listing any stated unit prices impracticable at that time, only
the total contract price need be furnished in the notice.
However, the items, quantities, and any stated unit prices of
each award shall be made publicly available, upon request;
and

(V) Ingenera terms, the reason(s) the offeror's pro-
posa was not accepted, unless the price information in
paragraph (b)(1)(iv) of this section readily reveals the reason.
In no event shall an offeror's cost breakdown, profit, overhead
rates, trade secrets, manufacturing processes and techniques,
or other confidential business information be disclosed to any
other offeror.

(2) Upon request, the contracting officer shall furnish
theinformation described in paragraph (b)(1) of this section to
unsuccessful offerorsin solicitations using simplified acquisi-
tion proceduresin Part 13.

(3) Upon request, the contracting officer shall provide
theinformation in paragraph (b)(1) of this section to unsuc-
cessful offerors that received a preaward notice of exclusion
from the competitive range.

15504 Award to successful offeror.

The contracting officer shall award a contract to the suc-
cessful offeror by furnishing the executed contract or other
notice of the award to that offeror.

(@ If the award document includesinformation that is dif-
ferent than the latest signed proposal, as amended by the
offeror’ swritten correspondence, both the offeror and the con-
tracting officer shall sign the contract award.

(b) When an award is made to an offeror for less than all
of the items that may be awarded and additional items are
being withheld for subsequent award, each notice shall state
that the Government may make subsequent awards on those
additional items within the proposal acceptance period.

(c) If the Optional Form (OF) 307, Contract Award,
Standard Form (SF) 26, Award/Contract, or SF 33,
Solicitation, Offer and Award, is not used to award the con-
tract, the first page of the award document shall contain the
Government’s acceptance statement from Block 15 of that
form, exclusive of the Item 3 reference language, and shall
contain the contracting officer’s name, signature, and date. In
addition, if the award document includes information that is
different than the signed proposal, as amended by the offeror’s
written correspondence, the first page shall include the con-
tractor’ s agreement statement from Block 14 of the OF 307
and the signature of the contractor’ s authorized representative.

15505 Preaward debriefing of offerors.

Offerors excluded from the competitive range or otherwise
excluded from the competition before award may request a
debriefing before award (10 U.S.C. 2305(b)(6)(A) and 41
U.S.C. 2530(f) - (h)).

(Q)(1) The offeror may request a preaward debriefing by
submitting awritten request for debriefing to the contracting

officer within 3 days after receipt of the notice of exclusion
from the competition.

(2) At the offeror’s request, this debriefing may be
delayed until after award. If the debriefing is delayed until
after award, it shall include all information normally provided
in a postaward debriefing (see 15.506(d)). Debriefings
delayed pursuant to this paragraph could affect the timeliness
of any protest filed subsequent to the debriefing.

(3) If the offeror does not submit atimely request, the
offeror need not be given either a preaward or a postaward
debriefing. Offerors are entitled to no more than one debrief-
ing for each proposal.

(b) The contracting officer shall make every effort to
debrief the unsuccessful offeror as soon as practicable, but
may refuse the request for adebriefing if, for compelling rea-
sons, it is not in the best interests of the Government to
conduct a debriefing at that time. The rationale for delaying
the debriefing shall be documented in the contract file. If the
contracting officer delays the debriefing, it shall be provided
no later than the time postaward debriefings are provided
under 15.506. In that event, the contracting officer shall
include the information at 15.506(d) in the debriefing.

(c) Debriefings may be done oraly, in writing, or by any
other method acceptable to the contracting officer.

(d) The contracting officer should normdly chair any
debriefing session held. Individuals who conducted the eval-
uations shall provide support.

(e) At aminimum, preaward debriefings shall include—

(1) Theagency’s evaluation of significant elementsin
the offeror’s proposdl;

(2) A summary of the rationale for eliminating the
offeror from the compstition; and

(3) Reasonable responses to relevant questions about
whether source selection procedures contained in the solicita-
tion, applicable regulations, and other applicable authorities
were followed in the process of eliminating the offeror from
the competition.

(f) Preaward debriefings shall not disclose—

(1) The number of offerors;

(2) Theidentity of other offerors;

(3) The content of other offerors proposals;

(4) Theranking of other offerors;

(5) Theevauation of other offerors; or

(6) Any of theinformation prohibited in 15.506(€).

(9) An official summary of the debriefing shall be included
inthe contract file.

15506 Postaward debriefing of offerors.

(a(1) An offeror, upon itswritten request received by the
agency within 3 days after the date on which that offeror has
received notification of contract award in accordance with
15.503(b), shall be debriefed and furnished the basis for the
selection decision and contract award.
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(2) Tothe maximum extent practicable, the debriefing
should occur within 5 days after receipt of the written request.
Offerors that requested a postaward debriefing in lieu of a
preaward debriefing, or whose debriefing was delayed for
compelling reasons beyond contract award, also should be
debriefed within this time period.

(3) An offeror that was notified of exclusion from the
competition (see 15.505(q)), but failed to submit a timely
request, is not entitled to a debriefing.

(4)(i) Untimely debriefing requests may be accommo-
dated.

(ii) Government accommodation of arequest for
delayed debriefing pursuant to 15.505(a)(2), or any untimely
debriefing request, does not automatically extend the dead-
lines for filing protests. Debriefings delayed pursuant to
15.505(a)(2) could affect the timeliness of any protest filed
subsequent to the debriefing.

(b) Debriefings of successful and unsuccessful offerors
may be done orally, inwriting, or by any other method accept-
able to the contracting officer.

(c) The contracting officer should normaly chair any
debriefing session held. Individuals who conducted the eval-
uations shall provide support.

(d) At a minimum, the debriefing information shall
include—

(1) The Government's evaluation of the significant
weaknesses or deficienciesin the offeror's proposal, if applic-
able;

(2) Theoveral evaluated cost or price (including unit
prices) and technical rating, if applicable, of the successful
offeror and the debriefed offeror, and past performance infor-
mation on the debriefed offeror;

(3) Theoverdl ranking of al offerors, when any rank-
ing was developed by the agency during the source selection;

(4) Asummary of the rationale for award;

(5) For acquisitions of commercial items, the make and
model of the item to be delivered by the successful offeror;
and

(6) Reasonable responses to relevant questions about
whether source selection procedures contained in the solicita
tion, applicable regulations, and other applicable authorities
were followed.

(e) The debriefing shall not include point-by-point com-
parisons of the debriefed offeror's proposal with those of other
offerors. Moreover, the debriefing shall not reveal any infor-
mation prohibited from disclosure by 24.202 or exempt from
release under the Freedom of Information Act (5 U.S.C. 552)
including—

(1) Trade secrets,

(2) Privileged or confidential manufacturing processes
and techniques,

(3) Commercia and financia information that is privi-
leged or confidential, including cost breakdowns, profit,
indirect cost rates, and similar information; and
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(4) The names of individuals providing reference infor-
mation about an offeror's past performance.
(f) An officia summary of the debriefing shall be included
inthe contract file.

15507 Protestsagainst award.

(a) Protests against award in negotiated acquisitions shall
be handled in accordance with Part 33. Use of agency protest
procedures that incorporate the alternative dispute resolution
provisions of Executive Order 12979 is encouraged for both
preaward and postaward protests.

(b) If aprotest causesthe agency, within 1 year of contract
award, to—

(1) Issue anew solicitation on the protested contract
award, the contracting officer shall provide the information in
paragraph (c) of this section to all prospective offerorsfor the
new solicitation; or

(2) Issue anew request for revised proposals on the
protested contract award, the contracting officer shall provide
theinformation in paragraph (c) of this section to offerors that
were in the competitive range and are requested to submit
revised proposals.

(c) Thefollowing information will be provided to appro-
priate parties:

(1) Information provided to unsuccessful offerorsin
any debriefings conducted on the original award regarding the
successful offeror's proposal; and

(2) Other nonproprietary information that would have
been provided to the original offerors.

15508 Discovery of mistakes.

Mistakes in a contractor's proposal that are disclosed after
award shall be processed substantially in accordance with the
procedures for mistakesin bids at 14.407-4.

15509 Forms.

Optional Form 307, Contract Award, Standard Form (SF)
26, Award/Contract, or SF 33, Solicitation, Offer and Award,
may be used to award negotiated contracts in which the sig-
nature of both parties on a single document is appropriate. If
these forms are not used, the award document shall incorpo-
rate the agreement and award language from the OF 307.

Subpart 15.6—Unsolicited Proposals

15.600 Scope of subpart.

This subpart sets forth policies and procedures concerning
the submission, receipt, evaluation, and acceptance or rejec-
tion of unsolicited proposals.

15.601 Definitions.

Asused in this subpart—

“Advertising material” means materia designed to
acquaint the Government with a prospective contractor's
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contractor did not establish a self-insurance program. Such
contracts are not subject to the self-insurance requirements
of 48 CFR 9904.416. For contracts subject to 48 CFR
9904.416, and for those made subject to the self-insurance
requirements of that Standard as a result of the contractor’s
having established a self-insurance program (see paragraph
(a) of this section), actual losses may be used as a basis for
charges under a self-insurance program when the actua
amount of losses will not differ significantly from the pro-
jected average losses for the accounting period (see 48 CFR
9904.416.50(a)(2)(ii)). In those instances where an actual
loss has occurred and the present value of the liability is
determined under the provisions of 48 CFR 9904.416-
50(a)(3)(ii), the allowable cost shall be limited to an amount
computed using as a discount rate the interest rate deter-
mined by the Secretary of the Treasury pursuant to
50 U.S.C. App. 1215(b)(2) in effect at the time the loss is
recognized. However, the full amount of alump-sum settle-
ment to be paid within a year of the date of settlement is
alowable.

(if) Minor losses, such as spoilage, breakage, and
disappearance of small hand toolsthat occur in the ordinary
course of doing business and that are not covered by insur-
ance are allowable.

(4) The cost of insurance to protect the contractor
against the costs of correcting its own defectsin materials or
workmanship is unallowable. However, insurance costs to
cover fortuitous or casualty losses resulting from defects in
materials or workmanship are allowable as a normal busi-
Ness expense.

(5) Premiums for retroactive or backdated insurance
written to cover occurred and known losses are unallow-
able.

(b) If purchased insurance is available, the charge for any
self-insurance coverage plus insurance administration
expenses shall not exceed the cost of comparabl e purchased
insurance plus associated insurance administration expenses.

(¢) Insurance provided by captive insurers (insurers
owned by or under the control of the contractor) is consid-
ered self-insurance, and charges for it must comply with the
self-insurance provisions of 48 CFR 9904.416. However, if
the captive insurer also sells insurance to the general public
in substantial quantities and it can be demonstrated that the
charge to the contractor is based on competitive market
forces, the insurance will be considered purchased
insurance.

(d) The alowahility of premiums for insurance pur-
chased from fronting insurance companies (insurance
companies not related to the contractor but who reinsure
with a captive insurer of the contractor) shall not exceed the
amount (plus reasonable fronting company charges for ser-
vices rendered) which the contractor would have been
allowed had it insured directly with the captive insurer.

(e) Self-insurance charges for risks of catastrophic
losses are not allowable (see 28.308(€)).

(f) The Government is obligated to indemnify the con-
tractor only to the extent authorized by law, as expressly
provided for in the contract, except as provided in paragraph
(a)(3) of this section.

(g) Late premium payment charges related to employee
deferred compensation plan insurance incurred pursuant to
Section 4007 (29 U.S.C. 1307) or Section 4023 (29 U.S.C.
1323) of the Employee Retirement Income Security Act of
1974 are undlowable.

31.205-20 Interest and other financial costs.

Interest on borrowings (however represented), bond dis-
counts, costs of financing and refinancing capital (net
worth plus long-term liabilities), legal and professional
fees paid in connection with preparing prospectuses, and
costs of preparing and issuing stock rights are unallowable
(but see 31.205-28). However, interest assessed by State or
local taxing authorities under the conditions specified in
31.205-41(a)(3) is allowable.

31.205-21 Labor relations costs.

(a) Costs incurred in maintaining satisfactory relations
between the contractor and its employees, including costs of
shop stewards, labor management committees, employee
publications, and other related activities, are allowable.

(b) [This paragraph (b) is stayed indefinitely.] Costs
incurred for activities that assist, promote, or deter union-
ization are unallowable.

31.205-22 Lobbying and political activity costs.
(@) Costs associated with the following activities are
unalowable:

(1) Attempts to influence the outcomes of any
Federal, State, or local election, referendum, initiative, or
similar procedure, through in kind or cash contributions,
endorsements, publicity, or similar activities;

(2) Establishing, administering, contributing to, or
paying the expenses of a political party, campaign, political
action committee, or other organization established for the
purpose of influencing the outcomes of elections;

(3) Any attempt to influence—

(i) Theintroduction of Federal, state, or local leg-
islation, or

(if) The enactment or modification of any pending
Federal, state, or local legidation through communication
with any member or employee of the Congress or state leg-
isature (including efforts to influence state or local officials
to engage in similar lobbying activity), or with any govern-
ment official or employee in connection with a decision to
sign or veto enrolled legidation;

(4) Any attempt to influence—
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(i) The introduction of Federal, state, or loca
legidation, or

(if) The enactment or modification of any pending
Federal, state, or local legislation by preparing, distributing
or using publicity or propaganda, or by urging members of
the genera public or any segment thereof to contribute to or
participate in any mass demonstration, march, rally, fund
raising drive, lobbying campaign or letter writing or tele-
phone campaign;

(5) Legidative liaison activities, including atten-
dance at legislative sessions or committee hearings,
gathering information regarding legislation, and analyzing
the effect of legislation, when such activities are carried on
in support of or in knowing preparation for an effort to
engage in unallowable activities; or

(6) Costsincurred in attempting to improperly influ-
ence (see 3.401), either directly or indirectly, an employee
or officer of the Executive branch of the Federal
Government to give consideration to or act regarding areg-
ulatory or contract matter.

(b) The following activities are excepted from the cov-
erage of (@) of this section:

(1) Providing a technical and factual presentation of
information on atopic directly related to the performance of
acontract through hearing testimony, statementsor |ettersto
the Congress or a state legislature, or subdivision, member,
or cognizant staff member thereof, in response to a docu-
mented request (including a Congressional Record notice
requesting testimony or statements for the record at a regu-
larly scheduled hearing) made by the recipient member,
legidlative body or subdivision, or acognizant staff member
thereof; provided such information is readily obtainable and
can be readily put in deliverable form; and further provided
that costs under this section for transportation, lodging or
meals are unallowable unless incurred for the purpose of
offering testimony at a regularly scheduled Congressional
hearing pursuant to a written request for such presentation
made by the Chairman or Ranking Minority Member of the
Committee or Subcommittee conducting such hearing.

(2) Any lobbying made unallowable by paragraph
(a)(3) of this subsection to influence state or local legisla-
tion in order to directly reduce contract cost, or to avoid
material impairment of the contractor’s authority to perform
the contract.

(3) Any activity specifically authorized by statute to
be undertaken with funds from the contract.

() When a contractor seeks reimbursement for indirect
costs, total lobbying costs shall be separately identified in
theindirect cost rate proposal, and thereafter treated as other
unallowable activity costs.

(d) Contractors shall maintain adeguate records to
demonstrate that the certification of costs as being allow-
able or unalowable (see 42.703-2) pursuant to this
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subsection complies with the requirements of this
subsection.

(e) Existing procedures should be utilized to resolve in
advance any significant questions or disagreements con-
cerning the interpretation or application of this subsection.

31.205-23 L osseson other contracts.

An excess of costs over income under any other contract
(including the contractor’s contributed portion under cost-
sharing contracts) is unallowable.

31.205-24 Maintenance and repair costs.

(a) Costs necessary for the upkeep of property (includ-
ing Government property, unless otherwise provided for)
that neither add to the permanent value of the property nor
appreciably prolong its intended life, but keep it in an effi-
cient operating condition, are to be treated as follows (but
see 31.205-11):

(1) Normal maintenance and repair costs are alow-
able.

(2) Extraordinary maintenance and repair costs are
alowable, provided those costs are allocated to the applica-
ble periods for purposes of determining contract costs (but
see 31.109).

(b) Expenditures for plant and equipment, including
rehabilitation which should be capitalized and subject to
depreciation, according to generally accepted accounting
principles as applied under the contractor 's established pol -
icy or, when applicable, according to 48 CFR 9904.404,
Capitalization of Tangible Assets, are alowable only on a
depreciation basis.

31.205-25 Manufacturing and production engineering
costs.

(a) The costs of manufacturing and production engineer-
ing effort as described in (1) through (4) of this paragraph
aredl alowable:

(1) Developing and deploying new or improved
materials, systems, processes, methods, equipment, tools
and techniques that are or are expected to be used in pro-
ducing products or services,

(2) Developing and deploying pilot production lines;

(3) Improving current production functions, such as
plant layout, production scheduling and control, methods
and job analysis, equipment capabilities and capacities,
inspection techniques, and tooling analysis (including tool-
ing design and application improvements); and

(4) Material and manufacturing producibility analy-
sisfor production suitability and to optimize manufacturing
processes, methods, and techniques.

(b) This cost principle does not cover—

(1) Basic and applied research effort (as defined in
31.205-18(a)) related to new technology, materials, sys-
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accordance with the Federal Travel Regulation or Joint
Travel Regulations, they must result in a reasonable charge.
(7) Costs shall be allowable only if the following

information is documented—

(i) Dateand place (city, town, or other similar des-
ignation) of the expenses;

(ii) Purpose of the trip; and

(iii) Name of person on trip and that person’stitle
or relationship to the contractor.

(b) Travel costsincurred in the normal course of overall
administration of the business are allowable and shall be
treated asindirect costs.

(c) Travel costs directly attributable to specific contract
performance are allowable and may be charged to the con-
tract under 31.202.

(d) Airfare costsin excess of the lowest customary stan-
dard, coach, or equivalent airfare offered during normal
business hours are unallowable except when such accom-
modations require circuitous routing, require travel during
unreasonable hours, excessively prolong travel, result in
increased cost that would offset transportation savings, are
not reasonably adequate for the physical or medical needs
of the traveler, or are not reasonably available to meet mis-
sion requirements. However, in order for airfare costs in
excess of the above standard airfare to be alowable, the
applicable condition(s) set forth above must be documented
and justified.

(e)(1) “Cost of travel by contractor-owned, -leased, or
-chartered aircraft,” as used in this paragraph, includes the
cost of lease, charter, operation (including personnel), main-
tenance, depreciation, insurance, and other related costs.

(2) The costs of travel by contractor-owned, -leased,
or -chartered aircraft are limited to the standard airfare
described in paragraph (d) of this subsection for the flight
destination unless travel by such aircraft is specificaly
required by contract specification, term, or condition, or a
higher amount is approved by the contracting officer. A
higher amount may be agreed to when one or more of the
circumstances for justifying higher than standard airfare
listed in paragraph (d) of this subsection are applicable, or
when an advance agreement under subparagraph (e)(3) of
this subsection has been executed. In all cases, travel by
contractor-owned, -leased, or -chartered aircraft must be
fully documented and justified. For each contractor-owned,
-leased, or -chartered aircraft used for any business purpose
which is charged or alocated, directly or indirectly, to a
Government contract, the contractor must maintain and
make available manifest/logs for al flights on such com-
pany aircraft. As a minimum, the manifest/log shall
indicate—

(i) Date, time, and points of departure;

(ii) Destination, date, and time of arrival;

(iif) Name of each passenger and relationship to
the contractor;

(iv) Authorization for trip; and

(v) Purpose of trip.

(3) Where an advance agreement is proposed (see
31.109), consideration may be given to the following:

(i) Whether scheduled commercia airlines or
other suitable, less costly, travel facilities are available at
reasonable times, with reasonable frequency, and serve the
required destinations conveniently.

(ii) Whether increased flexibility in scheduling
results in time savings and more effective use of personnel
that would outweigh additional travel costs.

(f) Costs of contractor-owned or -leased automobiles, as
used in this paragraph, include the costs of lease, operation
(including personnel), maintenance, depreciation, insur-
ance, etc. These costs are alowable, if reasonable, to the
extent that the automobiles are used for company business.
That portion of the cost of company-furnished automobiles
that relates to persona use by employees (including trans-
portation to and from work) is compensation for personal
services and is unalowable as stated in 31.205-6(m)(2).

31.205-47 Costsrelated to legal and other proceedings.

(a) Definitions.

“Conviction,” as used in this subsection, is defined in
9.403.

“Costs’ include, but are not limited to, administrative
and clerical expenses; the costs of legal services, whether
performed by in-house or private counsel; the costs of the
services of accountants, consultants, or others retained by
the contractor to assist it; costs of employees, officers, and
directors; and any similar costs incurred before, during, and
after commencement of a judicial or administrative pro-
ceeding which bears a direct relationship to the proceeding.

“Fraud,” as used in this subsection, means—

(1) Acts of fraud or corruption or attempts to defraud
the Government or to corrupt its agents,

(2) Acts which consgtitute a cause for debarment or
suspension under 9.406-2(a) and 9.407-2(a) and

(3) Acts which violate the False Claims Act, 31
U.S.C., sections 3729-3731, or the Anti-Kickback Act, 41
U.S.C,, sections 51 and 54.

“Penalty,” does not include restitution, reimbursement,
or compensatory damages.

“Proceeding,” includes an investigation.

(b) Costs incurred in connection with any proceeding
brought by a Federal, State, local, or foreign government for
violation of, or a failure to comply with, law or regulation
by the contractor (including its agents or employees), or
costs incurred in connection with any proceeding brought
by athird party in the name of the United States under the
False Claims Act, 31 U.S.C. 3730, are undlowable if the
result is—

(1) Inacrimina proceeding, a conviction;
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(2) Inacivil or administrative proceeding, a find-
ing that the contractor violated, or failed to comply with,
alaw or regulation; [Thislanguage stayed indefinitely.
Please use paragraph (b)(3) below.]

(3) In acivil or administrative proceeding, either a
finding of contractor liability where the proceeding
involves an allegation of fraud or similar misconduct or
imposition of a monetary penalty where the proceeding
does not involve an allegation of fraud or similar miscon-
duct;

(4) A final decision by an appropriate official of an
executive agency to—

(i) Debar or suspend the contractor;
(i) Rescind or void a contract; or
(iii) Terminate a contract for default by reason of
aviolation or failure to comply with alaw or regulation.
| (5) Disposition of the matter by consent or compro-
mise if the proceeding could have led to any of the
outcomes listed in subparagraphs (b)(1) through (3) of this
subsection (but see paragraphs (c) and (d) of this
subsection); or
| (6) Not covered by subparagraphs (b)(1) through
(4) of this subsection, but where the underlying alleged
contractor misconduct was the same as that which led to
a different proceeding whose costs are unallowable by
reason of subparagraphs (b)(1) through (4) of this subsec-
tion.

(©)(1) To the extent they are not otherwise unallowable,
costs incurred in connection with any proceeding under
paragraph (b) of this subsection commenced by the United
States that is resolved by consent or compromise pursuant
to an agreement entered into between the contractor and the
United States, and which are unallowable solely because of
paragraph (b) of this subsection, may be alowed to the
extent specifically provided in such agreement

(2) In the event of a settlement of any proceeding
brought by athird party under the False Claims Act in which
the United States did not intervene, reasonable costsincurred
by the contractor in connection with such a proceeding, that
are not otherwise unallowable by regulation or by separate
agreement with the United States, may be alowed if the con-
tracting officer, in consultation with his or her legal advisor,
determines that there was very little likelihood that the third
party would have been successful on the merits.

(d) To the extent that they are not otherwise unallow-
able, costs incurred in connection with any proceeding
under paragraph (b) of this subsection commenced by a
State, local, or foreign government may be allowable
when the contracting officer (or other official specifiedin
agency procedures) determines, that the costs were
incurred either:

(1) Asadirect result of a specific term or condition
of aFederal contract; or
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(2) As a result of compliance with specific written
direction of the cognizant contracting officer.

(e) Costs incurred in connection with proceedings
described in paragraph (b) of this subsection, but which are
not made unallowable by that paragraph, may be allowable
to the extent that:

(1) The costs are reasonable in relation to the activi-
ties required to deal with the proceeding and the underlying
cause of action;

(2) The costs are not otherwise recovered from the
Federal Government or a third party, either directly as a
result of the proceeding or otherwise; and

(3) The percentage of costs allowed does not
exceed the percentage determined to be appropriate con-
sidering the complexity of procurement litigation,
generally accepted principles governing the award of
legal feesin civil actions involving the United States as a
party, and such other factors as may be appropriate. Such
percentage shall not exceed 80 percent. Agreements
reached under paragraph (c) of this subsection shall be
subject to this limitation. If, however, an agreement
described in paragraph (c)(1) of this subsection explicitly
states the amount of otherwise allowable incurred legal
fees and limits the allowable recovery to 80 percent or
less of the stated legal fees, no additional limitation need
be applied. The amount of reimbursement allowed for
legal costs in connection with any proceeding described
in paragraph (c)(2) of this subsection shall be determined
by the cognizant contracting officer, but shall not exceed
80 percent of otherwise allowable legal costs incurred.

(f) Costs not covered elsewhere in this subsection are
unallowable if incurred in connection with:

(1) Defense against Federal Government claims or
appeals or the prosecution of claims or appeals against the
Federal Government (see 33.201).

(2) Organization, reorganization, (including mergers
and acquisitions) or resisting mergers and acquisitions (see
also 31.205-27).

(3) Defense of antitrust suits.

(4) Defense of suits brought by employees or ex-
employees of the contractor under section 2 of the Major
Fraud Act of 1988 where the contractor was found liable or
settled.

(5) Costs of legal, accounting, and consultant ser-
vices and directly associated costs incurred in connection
with the defense or prosecution of lawsuits or appeals
between contractors arising from either—

(1) An agreement or contract concerning a team-
ing arrangement, a joint venture, or similar arrangement of
shared interest; or

(2) Dua sourcing, coproduction, or similar pro-
grams, are unallowable, except when—
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Government, make the required changes or replace all items
produced under this contract at no change in the contract price.

52.209-4 First Article Approval—Gover nment Testing.
As prescribed in 9.308-2(a) and (b), insert the following
clause:

FIrsT ARTICLE APPROVAL—GOVERNMENT TESTING
(Sep 1989)

[Contracting Officer shall insert details]

(a) The Contractor shall deliver ___unit(s) of Lot/Item
___within____ calendar daysfrom the date of this contract
to the Government at [insert name and address of
the testing facility] for first article tests. The shipping docu-
mentation shall contain this contract number and the
Lot/Item identification. The characteristics that thefirst arti-
cle must meet and the testing requirements are specified
elsewhere in this contract.

(b) Within calendar days after the Government
receives the first article, the Contracting Officer shall notify
the Contractor, in writing, of the conditional approval,
approval, or disapproval of the first article. The notice of
conditional approval or approva shall not relieve the
Contractor from complying with all requirements of the
specifications and al other terms and conditions of this con-
tract. A notice of conditional approval shall state any further
action required of the Contractor. A notice of disapproval
shall cite reasons for the disapproval.

(c) If thefirst articleis disapproved, the Contractor, upon
Government request, shall submit an additional first article
for testing. After each request, the Contractor shall make
any necessary changes, modifications, or repairs to the first
article or select another first article for testing. All costs
related to these tests are to be borne by the Contractor,
including any and all costs for additional tests following a
disapproval. The Contractor shall furnish any additional
first article to the Government under the terms and condi-
tions and within the time specified by the Government. The
Government shall act on this first article within the time
limit specified in paragraph (b) of this clause. The
Government reserves the right to require an equitable
adjustment of the contract price for any extension of the
delivery schedule or for any additional costs to the
Government related to these tests.

(d) If the Contractor fails to deliver any first article on
time, or the Contracting Officer disapproves any first arti-
cle, the Contractor shall be deemed to have failed to make
delivery within the meaning of the Default clause of this
contract.

() Unless otherwise provided in the contract, the
Contractor—

(1) May deliver the approved first article as a part of
the contract quantity, provided it meets all contract require-
ments for acceptance and was not consumed or destroyed in
testing; and

(2) shall remove and dispose of any first article from
the Government test facility at the Contractor’s expense.

(f) If the Government does not act within the time spec-
ified in paragraph (b) or (c) of this clause, the Contracting
Officer shall, upon timely written request from the
Contractor, equitably adjust under the Changes clause of
this contract the delivery or performance dates and/or the
contract price, and any other contractual term affected by
the delay.

(g) The Contractor isresponsible for providing operating
and maintenance instructions, spare parts support, and
repair of the first article during any first article test.

(h) Before first article approval, the acquisition of mate-
rials or components for, or the commencement of
production of, the balance of the contract quantity is at the
sole risk of the Contractor. Before first article approval, the
costs thereof shall not be alocable to this contract for (1)
progress payments, or (2) termination settlementsif the con-
tract is terminated for the convenience of the Government.

(i) The Government may waive the requirement for first
article approval test where supplies identical or similar to
those called for in the schedule have been previously fur-
nished by the Offeror/Contractor and have been accepted by
the Government. The Offeror/Contractor may request a
waiver.

(End of clause)

Alternate | (Jan 1997). As prescribed in 9.308-2(a)(2)
and (b)(2), add the following paragraph (j) to the basic
clause:

(i) The Contractor shall produce both the first article
and the production quantity at the same facility.

Alternate 11 (Sep 1989). As prescribed in 9.308-2(a)(3)
and (b)(3), substitute the following paragraph (h) for para-
graph (h) of the basic clause:

(h) Before first article approval, the Contracting
Officer may, by written authorization, authorize the
Contractor to acquire specific materials or components or to
commence production to the extent essential to meet the
delivery schedules. Until first article approva is granted,
only costs for the first article and costs incurred under this
authorization are allocable to this contract for (1) progress
payments, or (2) termination settlements if the contract is
terminated for the convenience of the Government. If first
article tests revea deviations from contract requirements,
the Contractor shall, at the location designated by the
Government, make the required changes or replace all items
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produced under this contract at no change in the contract
price.

52.209-5 Certification Regarding Debar ment,
Suspension, Proposed Debarment, and Other
Responsibility Matters.

As prescribed in 9.409(a), insert the following provision:

CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
ProrPoseD DEBARMENT, AND OTHER RESPONSIBILITY
MATTERS (JaN 2001) [This date stayed indefinitely.
Please use the provision date below.]

CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
ProPoseED DEBARMENT, AND OTHER RESPONSIBILITY
MATTERS(APR 2001)

(a)(1) The Offeror certifies, to the best of its knowledge
and belief, that—
(i) The Offeror and/or any of its Principals—

(A) Are O are not O presently debarred, sus-
pended, proposed for debarment, or declared ineligible for
the award of contracts by any Federal agency;

(B) Have O have not O, within the three-year
period preceding this offer, been convicted of or had acivil
judgment rendered against them for: commission of fraud or a
criminal offense in connection with obtaining, attempting to
obtain, or performing a public (Federal, state, or local) con-
tract or subcontract; violation of Federa or state antitrust
statutes relating to the submission of offers; or commission of
embezzlement, theft, forgery, bribery, falsification or destruc-
tion of records, making false statements, tax evasion, or
receiving stolen property; [This language stayed indefi-
nitely. Please use paragraph (a)(1)(i)(D) below.]

(C) Are 0 are not O presently indicted for, or
otherwise criminally or civilly charged by a governmental
entity with, commission of any of the offenses enumerated
in paragraph (a)(1)(i)(B) of this provision; and [This lan-
guage stayed indefinitely. Please use paragraph
(@(D)()(E) below.]

(D) Have [ ] have not [ ], within a three-year
period preceding this offer, been convicted of or had a civil
judgment rendered against them for: commission of fraud or
acriminal offense in connection with obtaining, attempting
to obtain, or performing a public (Federal, state, or local)
contract or subcontract; violation of Federal or state
antitrust statutes relating to the submission of offers; or
commission of embezzlement, theft, forgery, bribery, falsi-
fication or destruction of records, making false statements,
tax evasion, or receiving stolen property; and

(E) Are[] arenot [ ] presently indicted for, or
otherwise criminally or civilly charged by a governmental
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entity with, commission of any of the offenses enumerated
in subdivision (a)(1)(i)(D) of this provision.

(ii)(A) The offeror, aside from the offenses enu-
merated in paragraphs (8)(1)(i)(A), (B), and (C) of this
provision, has O hasnot O within the past three years, rel-
ative to tax, labor and employment, environmental,
antitrust, or consumer protection laws—

(1) Been convicted of a Federal or State
felony (or has any Federal or State felony indictments cur-
rently pending against them); or

(2) Had a Federal court judgment in a civil
case brought by the United States rendered against them; or

(3) Had an adverse decision by a Federa
administrative law judge, board, or commission indicating a
willful violation of law.

(B) If the offeror has responded affirmatively,
the offeror shall provide additional information if requested
by the Contracting Officer; and

(iii) The Offeror has O has not O, within a three-
year period preceding this offer, had one or more contracts
terminated for default by any Federal agency.

(2) “Principals,” for the purposes of this certification,
means officers; directors, owners; partners, and, persons
having primary management or supervisory responsibilities
within a business entity (e.g., general manager; plant man-
ager; head of a subsidiary, division, or business segment,
and similar positions).

This Certification Concerns a Matter Within the Jurisdiction

of an Agency of the United States and the Making of a

False, Fictitious, or Fraudulent Certification May Render

the Maker Subject to Prosecution Under Section 1001, Title

18, United States Code.

(b) The Offeror shall provide immediate written notice to
the Contracting Officer if, at any time prior to contract
award, the Offeror learns that its certification was erroneous
when submitted or has become erroneous by reason of
changed circumstances.

(c) A certification that any of the items in paragraph (a)
of this provision exists will not necessarily result in with-
holding of an award under this solicitation. However, the
certification will be considered in connection with a deter-
mination of the Offeror's responsibility. Failure of the
Offeror to furnish a certification or provide such additional
information as requested by the Contracting Officer may
render the Offeror nonresponsible.

(d) Nothing contained in the foregoing shall be construed
to require establishment of a system of recordsin order to ren-
der, in good faith, the certification required by paragraph (a) of
this provision. The knowledge and information of an Offeror
is not required to exceed that which is normally possessed by
aprudent person in the ordinary course of business dealings.
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(e) The certification in paragraph (a) of this provision is
a materia representation of fact upon which reliance was
placed when making award. If itislater determined that the
Offeror knowingly rendered an erroneous certification, in
addition to other remedies available to the Government, the
Contracting Officer may terminate the contract resulting
from this solicitation for default.

(End of provision)

52.209-6 Protecting the Government's Interest When
Subcontracting with  Contractors Debarr ed,
Suspended, or Proposed for Debar ment.

As prescribed in 9.409(b), insert the following clause:

PROTECTING THE GOVERNMENT'S INTEREST WHEN
SUBCONTRACTING WITH CONTRACTORS DEBARRED,
SUSPENDED, OR PROPOSED FOR DEBARMENT (JuL 1995)

(a) The Government suspends or debars Contractors to
protect the Government'sinterests. The Contractor shall not

enter into any subcontract in excess of $25,000 with a
Contractor that is debarred, suspended, or proposed for
debarment unless there is a compelling reason to do so.

(b) The Contractor shall require each proposed first-tier
subcontractor, whose subcontract will exceed $25,000, to
disclose to the Contractor, in writing, whether as of the time
of award of the subcontract, the subcontractor, or its princi -
pals, is or is not debarred, suspended, or proposed for
debarment by the Federal Government.

(c) A corporate officer or a designee of the Contractor
shall notify the Contracting Officer, in writing, before enter-
ing into a subcontract with a party that is debarred,
suspended, or proposed for debarment (see FAR 9.404 for
information on the List of Parties Excluded from Federal
Procurement and Nonprocurement Programs). The notice
must include the following:

(1) The name of the subcontractor.

(2) The Contractor's knowledge of the reasons for
the subcontractor being on the List of Parties Excluded
from Federal Procurement and Nonprocurement
Programs.

[The next pageis 52-29.]
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[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past per -
formance (see FAR 15.304); (iv) small disadvantaged
business participation; and include them in the relative
order of importance of the evaluation factors, such as in
descending order of importance.]
Technical and past performance, when combined, are
[Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.](b)
Options. The Government will evaluate offers for award
purposes by adding the total price for all optionsto the total
price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices
are significantly unbalanced. Evaluation of options shall
not obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror
within the time for acceptance specified in the offer, shall
result in a binding contract without further action by either
party. Before the offer's specified expiration time, the
Government may accept an offer (or part of an offer),
whether or not there are negotiations after its receipt, unless
awritten notice of withdrawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following
provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
CoMMERCIAL ITEMS (JAN 2001) [Thisdate stayed
indefinitely. Please use provision date below.]

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
ComMERCIAL ITEMS  (APR 2001)

(a) Definitions. Asused in this provision:

“Emerging small business’ means a small business con-
cern whose size is no greater than 50 percent of the
numerical size standard for the NAICS code designated.

“Forced or indentured child labor” means all work or
service—

(1) Exacted from any person under the age of 18
under the menace of any penalty for its nonperformance and
for which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pur-
suant to a contract the enforcement of which can be
accomplished by process or penalties.

“Service-disabled veteran-owned small business con-
cern”’—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of aveteran with permanent and severe
disability, the spouse or permanent caregiver of such vet-
eran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with adisability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
Government contracts, and qualified as a small business
under the criteriain 13 CFR part 121 and size standards in
this solicitation.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 per-
cent of the stock of which is owned by one or more
veterans, and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned small business concern” means a small
business concern—

(1) Whichisat least 51 percent owned by one or more
women or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women;,
or in the case of any publicly owned business, at least 51
percent of its stock is owned by one or more women; and
whose management and daily business operations are con-
trolled by one or more women.

(b) Taxpayer Identification Number (TIN) (26 U.S.C.
6109, 31 U.SC. 7701). (Not applicable if the offeror is
required to provide this information to a central contractor
registration database to be eligible for award.)
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(1) All offerors must submit the information required
in paragraphs (b)(3) through (b)(5) of this provision to com-
ply with debt collection requirements of 31 U.S.C. 7701(c)
and 3325(d), reporting requirements of 26 U.S.C. 6041,
6041A, and 6050M, and implementing regulations issued
by the Internal Revenue Service (IRS).

(2) The TIN may be used by the Government to col-
lect and report on any delinquent amounts arising out of the
offeror’s relationship with the Government (31 U.S.C.
7701(c)(3)). If the resulting contract is subject to the pay-
ment reporting requirements described in FAR 4.904, the
TIN provided hereunder may be matched with IRS records
to verify the accuracy of the offeror’s TIN.

(3) Taxpayer Identification Number (TIN).

O TIN:
O TIN has been applied for.
O TIN is not required because:

O Offeror isanonresident alien, foreign cor-
poration, or foreign partnership that does not have income
effectively connected with the conduct of atrade or busi-
ness in the United States and does not have an office or
place of business or afiscal paying agent in the United
States;

O Offeror is an agency or instrumentality of a
foreign government;
O Offeror isan agency or instrumentality of the
Federal Government.
(4) Type of organization.
O Sole proprietorship;
O Partnership;
O Corporate entity (not tax-exempt);
O Corporate entity (tax-exempt);
O Government entity (Federal, State, or local);
O Foreign government;
O International organization per 26 CFR 1.6049-4;
O Other
(5) Common parent.
O Offeror is not owned or controlled by acommon

parent;
O Name and TIN of common parent:
Name
TIN .

(c) Offerors must complete the following representations
when the resulting contract is to be performed inside the
United States, itsterritories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of
Columbia. Check all that apply.

(1) Small business concern The offeror represents as
part of itsoffer that it 0 is, 0 isnot asmall business concern.
(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con -
cern in paragraph (c)(1) of this provison.] The offeror
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represents as part of its offer that it O is, O isnot aveteran-
owned small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself asa
veteran-owned small business concern in paragraph (c)(2) of
this provision.] The offeror represents as part of its offer that
ito is, O isnot aservice-disabled veteran-owned small busi-
ness concern.

(4 Small disadvantaged business concern.
[Complete only if the offeror represented itself as a small
business concern in paragraph (c)(1) of thisprovision.] The
offeror represents, for general statistical purposes, that it O
is, O is not a small disadvantaged business concern as
defined in 13 CFR 124.1002.

(5) Women-owned small business concern. [Complete
only if the offeror represented itself asa small business con -
cern in paragraph (c)(1) of this provision.] The offeror
representsthat it O is, O is not awomen-owned small busi-
ness concern.

Note: Complete paragraphs (c)(6) and (c)(7)
only if this solicitation is expected to exceed the sim-
plified acquisition threshold.

(6) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a
women-owned business concern and did not represent itself
as a small business concern in paragraph (c)(1) of thispro -
vision.] The offeror representsthat it O is awomen-owned
business concern.

(7) Tiebid priority for labor surplusarea concerns. |If
this is an invitation for bid, small business offerors may
identify the labor surplus areas in which coststo be incurred
on account of manufacturing or production (by offeror or
first-tier subcontractors) amount to more than 50 percent of
the contract price:

(8) Small Business Size for the Small Business
Competitiveness Demonstration Program and for the
Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program. [Complete only
if the offeror has represented itself to be a small business
concern under the size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).] The
offeror represents as part of its offer that it O is, O isnot an
emerging small business.

(i) [Complete only for solicitations indicated in an
addendum as being for one of the targeted industry cate -
gories (TICs) or four designated industry groups (DIGS).]
Offeror represents as follows:

(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
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stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror's average annual gross revenue for
the last 3 fiscal years (check the Average Annua Gross
Number of Revenues column if size standard stated in the
solicitation is expressed in terms of annual receipts).
(Check one of the following):

AVERAGE ANNUAL GROSS

NUMBER OF EMPLOYEES REVENUES

__ 50o0r fewer __ $1millionorless
__51—100 __ $1,000,001—%$2 million
__101—250 __$2,000,001—$3.5 million
__ 251—500 __ $3,500,001—$5 million
__ 501—750 __ $5,000,001—$10 million
__ 751—1,000 __ $10,000,001—$17 million
___ Over 1,000 __ Over $17 million

(9) [Complete only if the solicitation contains the
clause at FAR 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns,
or FAR 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Satus and
Reporting, and the offeror desires a benefit based on its
disadvantaged status.]

(i) General. The offeror represents that either—

(A) It O is, O is not certified by the Small
Business Administration as a small disadvantaged business
concern and identified, on the date of this representation, as
a certified small disadvantaged business concern in the
database maintained by the Small Business Administration
(PRO-Net), and that no material change in disadvantaged
ownership and control has occurred since its certification,
and, where the concern is owned by one or more individu-
als claiming disadvantaged status, the net worth of each
individual upon whom the certification is based does not
exceed $750,000 after taking into account the applicable
exclusions set forth at 13 CFR 124.104(c)(2); or

(B) It O has, O has not submitted a completed
application to the Small Business Administration or a
Private Certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR 124, Subpart
B, and a decision on that application is pending, and that no
material changein disadvantaged ownership and control has
occurred since its application was submitted.

(if) O Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of its offer, that it is ajoint
venture that complies with the requirements in 13 CFR
124.1002(f) and that the representation in paragraph
(©)(7)(i) of this provision is accurate for the small disadvan-
taged business concern that is participating in the joint
venture. [The offeror shall enter the name of the small dis -

advantaged business concern that is participating in the
joint venture: ]

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

() It O has, O hasnot participated in a previous
contract or subcontract subject to the Equal Opportunity
clause of this solicitation; and

(if) 1t O has,0 hasnot filed al required compli -
ance reports.

(2) Affirmative Action Compliance. The offeror rep-
resents that—

(i) It O has developed and has on file, O has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(i) It O has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence
Federal Transactions (31 U.S.C. 1352). (Appliesonly if the
contract is expected to exceed $100,000.) By submission of
its offer, the offeror certifiesto the best of its knowledge and
belief that no Federal appropriated funds have been paid or
will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, aMember of
Congress, an officer or employee of Congress or an
employee of aMember of Congress on his or her behalf in
connection with the award of any resultant contract.

(f) Buy American Act—Balance of Payments Program
Certificate. (Applies only if the clause at Federal
Acquisition Regulation (FAR) 52.225-1, Buy American
Act—Balance of Payments Program—Supplies, isincluded
in this solicitation.)

(1) The offeror certifies that each end product, except
those listed in paragraph (f)(2) of this provision, is adomes-
tic end product as defined in the clause of this solicitation
entitted “Buy American Act—Balance of Payments
Program—Supplies’ and that the offeror has considered
components of unknown origin to have been mined, pro-
duced, or manufactured outside the United States. The
offeror shall list as foreign end products those end products
manufactured in the United States that do not qualify as
domestic end products.

(2) Foreign End Products:

LINE ITEM NO

CoUNTRY OF ORIGIN

[List as necessary]

(3) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25.
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(9)(1) Buy American Act—North American Free Trade
Agreement—sraeli Trade Act—Balance of Payments
Program Certificate. (Applies only if the clause at FAR
52.225-3, Buy American Act—North American Free Trade
Agreement—Israeli Trade Act—Balance of Payments
Program, isincluded in this solicitation.)

(i) The offeror certifies that each end product,
except those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of
this provision, is a domestic end product as defined in the
clause of this solicitation entitled “Buy American Act—
North American Free Trade Agreement—Israeli Trade
Act—Balance of Payments Program” and that the offeror
has considered components of unknown origin to have been
mined, produced, or manufactured outside the United
States.

(i) The offeror certifiesthat the following supplies
are NAFTA country end products or Isragli end products as
defined in the clause of this solicitation entitled “Buy
American Act—North American Free Trade Agreement—
Israeli Trade Act—Balance of Payments Program”:

NAFTA Country or Israeli End Products:

LiNE ITEM NO CouNTRY OF ORIGIN

[List as necessary]

(iii) The offeror shall list those supplies that are
foreign end products (other than those listed in paragraph
(9)(1)(ii) of this provision) as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act—Baance of
Payments Program.” The offeror shall list as other foreign
end products those end products manufactured in the United
States that do not qualify as domestic end products.

Other Foreign End Products:

LINE ITEM NO CouNTRY OF ORIGIN

[List as necessary]

(iv) The Government will evaluate offersin accor-
dance with the policies and procedures of FAR Part 25.

(2) Buy American Act—North American Free Trade
Agreements—sraeli Trade Act—Balance of Payments
Program Certificate, Alternate | (Feb 2000). If Alternate |
totheclause at FAR 52.225-3 isincluded in this solicitation,
substitute the following paragraph (g)(1)(ii) for paragraph
(9)(1)(ii) of the basic provision:

(9)(1)(ii) The offeror certifies that the following supplies
are Canadian end products as defined in the clause of this
solicitation entitled “Buy American Act—North American

52-40 (FAC97-24 Stay)

Free Trade Agreement—Israeli Trade Act—Balance of
Payments Program”:
Canadian End Products:
Line Item No.

(List as necessary)

(3) Buy American Act—North American Free Trade
Agreements—Israeli Trade Act—Balance of Payments
Program Certificate, Alternate Il (Feb 2000). If Alternate
Il to the clause at FAR 52.225-3 isincluded in this solicita-
tion, substitute the following paragraph (g)(1)(ii) for
paragraph (g)(2)(ii) of the basic provision:

(9)(1)(ii) The offeror certifies that the following supplies
are Canadian end products or Israeli end products as defined
in the clause of this solicitation entitled “Buy American
Act—North American Free Trade Agreement—Israeli
Trade Act—Balance of Payments Program”:

Canadian or Israeli End Products:

LINE ITEM NoO CouNTRY OF ORIGIN

[List as necessary]

(4) Trade Agreements Certificate. (Applies only if the
clause at FAR 52.225-5, Trade Agreements, is included in
this solicitation.)

(i) The offeror certifies that each end product,
except those listed in paragraph (g)(4)(ii) of this provision,
isaU.S.-made, designated country, Caribbean Basin coun-
try, or NAFTA country end product, as defined in the clause
of this solicitation entitled “ Trade Agreements.”

(ii) The offeror shall list as other end products
those end products that are not U.S.-made, designated coun-
try, Caribbean Basin country, or NAFTA country end
products.

Other End Products:

LINE ITEM NO COUNTRY OF ORIGIN

[List as necessary]

(iii) The Government will evaluate offersin accor-
dance with the policies and procedures of FAR Part 25. For
line items subject to the Trade Agreements Act, the
Government will evaluate offers of U.S.-made, designated
country, Caribbean Basin country, or NAFTA country end
products without regard to the restrictions of the Buy
American Act or the Balance of Payments Program. The
Government will consider for award only offers of U.S.-
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made, designated country, Caribbean Basin country, or
NAFTA country end products unless the Contracting
Officer determines that there are no offers for such products
or that the offers for such products are insufficient to fulfill
the requirements of the solicitation.

(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). (Applies
only if the contract value is expected to exceed the simplified
acquisition threshold.) The offeror certifies, to the best of its
knowledge and belief, that—

(1) The offeror and/or any of its principals 0 are, O
are not presently debarred, suspended, proposed for debar-
ment, or declared ineligible for the award of contracts by
any Federal agency;

(2) o Have, O have not, within the three-year period
preceding this offer, been convicted of or had a civil judg-
ment rendered against them for: commission of fraud or a
criminal offense in connection with obtaining, attempting to
obtain, or performing a Federal, state or local government
contract or subcontract; violation of Federal or state
antitrust statutes relating to the submission of offers; or
commission of embezzlement, theft, forgery, bribery, falsi-
fication or destruction of records, making false statements,
tax evasion, or receiving stolen property;

(3) O Are, O are not presently indicted for, or other-
wise criminaly or civilly charged by a government entity
with, commission of any of these offenses; and

(4)(i) The offeror, aside from the offenses enumerated
in paragraphs (1), (2), and (3) of this paragraph (h), O has
O has not within the past three years, relative to tax, labor
and employment, environmental, antitrust, or consumer
protection laws—

(A) Been convicted of a Federal or state felony (or
has any Federal or state felony indictments currently pend-
ing against them); or

(B) Had a Federal court judgment in a civil case
brought by the United States rendered against them; or

(C) Had an adverse decision by a Federal adminis-
trative law judge, board, or commission indicating awillful
violation of law.

(ii) If the offeror has responded affirmatively,
the offeror shall provide additional information requested
by the Contracting Officer. [This language stayed indefi-
nitely. Please use paragraph (i) below.]

(i) Certification Regarding Debarment, Suspension or
Indligibility for Award (Executive Order 12549). The
offeror certifies, to the best of its knowledge and belief,
that—

(1) The offeror and/or any of its principals[] are, [ ]
are not presently debarred, suspended, proposed for debar-

ment, or declared ineligible for the award of contracts by
any Federal agency; and

(2) [ 1 Have, [ ] have not, within a three-year period
preceding this offer, been convicted of or had a civil judg-
ment rendered against them for: commission of fraud or a
criminal offensein connection with obtaining, attempting to
obtain, or performing a Federa, state or local government
contract or subcontract; violation of Federal or state
antitrust statutes relating to the submission of offers; or
commission of embezzlement, theft, forgery, bribery, falsi-
fication or destruction of records, making false statements,
tax evasion, or receiving stolen property; and [ ] are, [ ] are
not presently indicted for, or otherwise criminaly or civilly
charged by a Government entity with, commission of any of
these offenses.

(j) Certification Regarding Knowledge of Child Labor
for Listed End Products (Executive Order 13126). [The
Contracting Officer must list in paragraph (j)(1) any end
products being acquired under this solicitation that are
included in the List of Products Requiring Contractor
Certification asto Forced or Indentured Child Labor, unless
excluded at 22.1503(b).]

(1) Listed end products.
Listed End Product  Listed Countries of Origin

(2) Certification. [If the Contracting Officer has
identified end products and countries of origin in paragraph
(1)(2) of this provision, then the offeror must certify to either
@) or ()(2)(ii) by checking the appropriate block.]

O (i) The offeror will not supply any end product
listed in paragraph (j)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

O (ii) The offeror may supply an end product
listed in paragraph (j)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product. The offeror certifies that it has made
a good faith effort to determine whether forced or inden-
tured child labor was used to mine, produce, or manufacture
any such end product furnished under this contract. On the
basis of those efforts, the offeror certifiesthat it isnot aware
of any such use of child labor.

(End of provision)
Alternate | (Oct 2000). As prescribed in 12.301(b)(2),
add the following paragraph (c)(10) to the basic provision:

(10) (Complete if the offeror has represented itself as
disadvantaged in paragraph (c)(2) or (c)(9) of this provi-
sion.) [The offeror shall check the category in which its
ownership fallg]:

[The next pageis 52-41.]
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