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FAC 2005-10 SUMMARY of ITEMS 
 

Federal Acquisition Circular (FAC) 2005-10 amends the Federal 
Acquisition Regulation (FAR) as specified below: 
 
Item I—Central Contractor Registration–Taxpayer Identification 
Number (TIN) Validation (FAR Case 2005-007) 
 

The rule adds the process of the government validating a 
Central Contractor Registration (CCR) registrant’s taxpayer 
identification number (TIN) with the Internal Revenue Service 
(IRS) to improve the quality of data in the CCR and the federal 
procurement system.  Additionally, the rule removes outdated 
language requiring modifications of contracts prior to December 
31, 2003, regarding CCR. 
 
Replacement pages:  2.1-11 and 2.1-12; 4.11-1 and 4.11-2; and 
52.2-9 thru 52.2-12. 
 
Item II—Procedures Related to Procurement Center 
Representatives (FAR Case 2006-003) 
 

This final rule amends the Federal Acquisition Regulation 
(FAR) to provide internal procedures to cover situations when 
the FAR requires interaction with a procurement center 
representative and one has not been assigned to the procuring 
activity or contract administration office.  It primarily 
impacts contracting officers and procurement center 
representatives. 
 
Replacement pages:  10.0-1 and 10.0-2; 19.2-1 thru 19.2-4; 19.4-1 
and 19.4-2; 19.5-1 thru 19.5-4; 19.7-3 thru 19.7-6; 19.13-1 and 
19.13-2; and 19.14-1 and 19.14-2. 
 
Item III—Submission of Cost or Pricing Data on Noncommercial 
Modifications of Commercial Items (FAR Case 2004-035) 
 

This final rule amends the interim rule issued in FAC 2005-
004 and implements an amendment to 10 U.S.C. 2306a. The policy 
requires that the exception from the requirement to obtain 
certified cost or pricing data for a commercial item does not 
apply to noncommercial modifications of a commercial item that 
are expected to cost, in the aggregate, more than $500,000 or 5 
percent of the total price of the contract, whichever is 
greater. Section 818 of Public Law 108-375, the Ronald W. 
Reagan National Defense Authorization Act of Fiscal Year 2005 
applies to offers submitted, and to modifications of contracts 
or subcontracts made, on or after June 1, 2005. This new policy 
results from a statute which changed 10 U.S.C. 2306a and 
applies only to contracts or task or delivery orders funded by 
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DoD, NASA, and the Coast Guard.  The new policy does, however, 
also apply to contracts awarded or task or delivery orders 
placed on behalf of DoD, NASA, or the Coast Guard by an 
official of the United States outside of those agencies, 
because the statutory requirement of Section 818 applies to the 
funds provided by DoD, NASA, or the Coast Guard. 
 

The change to the interim rule clarifies the policy to 
ensure it is applied properly.  The threshold in the rule 
applies to an instant contract action, not to the total value 
of all contract actions and, as applicable to subcontractors, 
the threshold applies to the value of the subcontract, not the 
value of the prime contract. 
 
Replacement pages:  15.4-1 and 15.4-2. 
 
Item IV—Implementation of Wage Determinations OnLine (WDOL) 
(Interim) (FAR Case 2005-033) 

 
 This interim rule implements the Department of Labor (DOL) 
Wage Determinations OnLine (WDOL) internet website as the 
source for Federal contracting agencies to obtain wage 
determinations issued by the DOL for service contracts subject 
to the McNamara-O’Hara Service Contract Act (SCA) and for 
construction contracts subject to the Davis-Bacon Act (DBA).  
The rule amends the FAR to direct Federal contracting agencies 
to obtain DBA and SCA wage determinations from the WDOL 
website. 

 
 The Contracting Officer (CO) will be able to check the WDOL 
website (http://www.wdol.gov) to find the applicable wage 
determination for a contract action subject to the SCA or DBA. 
If the WDOL database does not contain the applicable wage 
determination for a SCA contract action, the CO must use the 
e98 process to request a wage determination from DOL.  The e98 
means a DOL approved electronic application, (available at 
http://www.wdol.gov), whereby a contacting officer submits 
pertinent information to the DOL and requests a wage 
determination directly from the Wage and Hour Division.  With 
regard to DBA requirements, if the WDOL database does not 
contain the applicable wage determination for a DBA contract 
action, the CO must request a wage determination by submitting 
SF-308 to DOL. 
 

The WDOL and e98 processes replace the paper Standard Forms 
98 and 98a.  In addition, Standard Forms 99, 98, and 98a are 
deleted from FAR Part 53.  This interim rule also incorporates 
new geographical jurisdictions for DOL’s Wage and Hour Regional 
Offices and eliminates FAR references to the Government 
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Printing Office (GPO) publication of general wage 
determinations. 
 
Replacement pages:  4.12-1 and 4.12-2; Part 22 TOC pp. 22-1 thru 
22-4; 22.1-1 thru 22.1-4; 22.4-3 thru 22.4-8; 22.6-1 and 22.6-2; 
22.10-1 thru 22.10-12; 47.2-1 and 47.2-2; Part 52 TOC pp. 52-3 
and 52-4; 52.2-37 and 52.2-38; 52.2-129 thru 52.2-132; Matrix pp. 
52.3-15 and 52.3-16; Part 53 TOC pp. 53-1 and 53-2; 53.2-3 and 
53.2-4; and 53.3-29 thru 53.3-34. 
 
Item V—Free Trade Agreements – El Salvador, Honduras, and 
Nicaragua (Interim) (FAR Case 2006-006) 

 
This interim rule allows contracting officers to purchase 

the goods and services of El Salvador, Honduras, and Nicaragua 
without application of the Buy American Act, if the acquisition 
is subject to the Free Trade Agreements.  The U.S. Trade 
Representative negotiated the Dominican Republic–Central 
America–United States Free Trade Agreement with Costa Rica, El 
Salvador, Guatemala, Honduras, Nicaragua, and the Dominican 
Republic.  However, the agreements will not all take effect at 
the same time.  This agreement with El Salvador, Honduras, and 
Nicaragua joins the North American Free Trade Agreement (NAFTA) 
and the Australia, Chile, Morocco, and Singapore Free Trade 
Agreements which are already in the FAR.  The threshold for 
applicability of the Dominican Republic–Central America–United 
States Free Trade Agreement is $64,786 for supplies and 
services (the same as other Free Trade Agreements to date 
except Morocco and Canada) and $7,407,000 for construction (the 
same as all other Free Trade Agreements to date except NAFTA). 
 
Replacement pages:  25.1-1 thru 25.1-4; 25.4-1 thru 25.4-4;  
52.2-29 thru 52.2-34; 52.2-37 and 52.2-38; 52.2-139 thru 52.2-142 
(52.2-142.1 and 52.2-142.2 added); and 52.2-149 and 52.2-150. 
 
Item VI—Buy-Back of Assets (FAR Case 2004-014) 
 

This final rule amends the Federal Acquisition Regulation 
(FAR) contract cost principle for depreciation costs.  The 
final rule adds language which addresses the allowability of 
depreciation costs of reacquired assets involved in a sale and 
leaseback arrangement. 
 
Replacement pages:  31.2-11 and 31.2-12; and 31.2-13 thru  
31.2-14.2. 
 
Item VII—Technical Amendments 
 

Editorial changes are made at FAR 8.714, 33.102, and 
52.225-11 in order to update references. 
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Replacement pages:  8.7-3 and 8.7-4; 33.1-1 and 33.1-2; 52.2-15 
and 52.2-16; 52.2-29 and 52.2-30; 52.2-33 and 52.2-34; and  
52.2-147 and 52.2-148. 
 

Looseleaf Only Corrections 
 
15.408  [Corrected] 
 
 1. Section 15.408 is corrected in paragraph C of Table 15-2, 
I. General Instructions, by redesignating paragraphs (a) and (b) 
as (1) and (2) respectively. 
 
Replacement pages:  15.4-17 and 15.4-18. 
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SUBPART 4.12—ANNUAL REPRESENTATIONS AND CERTIFICATIONS 4.1202

4.12-1

Subpart 4.12—Annual Representations and 
Certifications

4.1200 Scope.
This subpart prescribes policies and procedures for requir-

ing prospective contractors to submit Annual Representations
and Certifications via the Online Representations and Certifi-
cations Application (ORCA), a part of the Business Partner
Network (BPN), to—

(a) Eliminate the administrative burden for contractors of
submitting the same information to various contracting
offices; and

(b) Establish a common source for this information to pro-
curement offices across the Government.

4.1201 Policy.
(a) Prospective contractors shall complete electronic

annual representations and certifications at http://
orca.bpn.gov in conjunction with required registration in the
Central Contractor Registration (CCR) database (see
FAR 4.1102).

(b) Prospective contractors shall update the representations
and certifications submitted to ORCA as necessary, but at
least annually, to ensure they are kept current, accurate, and
complete. The representations and certifications are effective
until one year from date of submission or update to ORCA.

4.1202 Solicitation provision and contract clause.
Except for commercial item solicitations issued under

FAR Part 12, insert in solicitations the provision at 52.204-8,
Annual Representations and Certifications. When the clause
at 52.204-7, Central Contractor Registration, is included in
the solicitation, do not include the following representations
and certifications:

(a) 52.203-2, Certificate of Independent Price
Determination.

(b) 52.203-11, Certification and Disclosure Regarding
Payments to Influence Certain Federal Transactions.

(c) 52.204-3, Taxpayer Identification.

(d) 52.204-5, Women-Owned Business (Other Than Small
Business).

(e) 52.209-5, Certification Regarding Debarment, Suspen-
sion, Proposed Debarment, and Other Responsibility Matters.

(f) 52.214-14, Place of Performance—Sealed Bidding.
(g) 52.215-6, Place of Performance.
(h) 52.219-1, Small Business Program Representations

(Basic & Alternate I).
(i) 52.219-2, Equal Low Bids.
(j) 52.219-19, Small Business Concern Representation for

the Small Business Competitiveness Demonstration Program.
(k) 52.219-21, Small Business Size Representation for Tar-

geted Industry Categories Under the Small Business Compet-
itiveness Demonstration Program.

(l) 52.219-22, Small Disadvantaged Business Status (Basic
& Alternate I).

(m) 52.222-18, Certification Regarding Knowledge of
Child Labor for Listed End Products.

(n) 52.222-22, Previous Contracts and Compliance
Reports.

(o) 52.222-25, Affirmative Action Compliance.
(p) 52.222-38, Compliance with Veterans’ Employment

Reporting Requirements.
(q) 52.222-48, Exemption from Application of Service

Contract Act Provisions—Contractor Certification.
(r) 52.223-4, Recovered Material Certification.
(s) 52.223-9, Estimate of Percentage of Recovered Mate-

rial Content for EPA-Designated Products (Alternate I only).
(t) 52.223-13, Certification of Toxic Chemical Release

Reporting.
(u) 52.225-2, Buy American Act Certificate.
(v) 52.225-4, Buy American Act—Free Trade Agree-

ments—Israeli Trade Act Certificate (Basic, Alternate I & II).
(w) 52.225-6, Trade Agreements Certificate.
(x) 52.226-2, Historically Black College or University and

Minority Institution Representation.
(y) 52.227-6, Royalty Information (Basic & Alternate I).
(z) 52.227-15, Representation of Limited Rights Data and

Restricted Computer Software.

*       *       *       *       *       *
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SUBPART 8.7—ACQUISITION FROM NONPROFIT AGENCIES EMPLOYING PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 8.712

8.7-3

(2) The quantity required cannot be produced or pro-
vided economically by the JWOD participating nonprofit
agencies.

(c) The central nonprofit agency granting the exception
shall specify the quantity and delivery or performance period
covered by the exception.

(d) When a purchase exception is granted, the contracting
officer shall—

(1) Initiate purchase action within 15 days following the
date of the exception or any extension granted by the central
nonprofit agency; and

(2) Provide a copy of the solicitation to the central non-
profit agency when it is issued.

(e) The Committee may also grant a purchase exception,
under any circumstances it considers appropriate.

8.707 Prices.
(a) The prices of items on the Procurement List are fair

market prices established by the Committee. All prices for
supplies ordered under this subpart are f.o.b. origin.

(b) Prices for supplies are normally adjusted semiannually.
Prices for services are normally adjusted annually.

(c) The Committee may request the agency responsible for
acquiring the supplies or service to assist it in establishing or
revising the fair market price. The Committee has the author-
ity to establish prices without prior coordination with the
responsible contracting office.

(d) Price changes shall normally apply to all orders
received by the JWOD participating nonprofit agency on or
after the effective date of the change. In special cases, after
considering the views of the ordering office, the Committee
may make price changes applicable to orders received by the
JWOD participating nonprofit agency prior to the effective
date of the change.

(e) If an ordering office desires packing, packaging, or
marking of supplies other than the standard pack as provided
on the Procurement List, any difference in costs shall be
included as a separate item on the nonprofit agency’s invoice.
The ordering office shall reimburse the nonprofit agency for
these costs.

(f) Ordering offices may make recommendations to the
Committee at any time for price revisions for supplies and ser-
vices on the Procurement List.

8.708 Shipping.
(a) Delivery is accomplished when a shipment is placed

aboard the vehicle of the initial carrier. The time of delivery
is the date shipment is released to and accepted by the initial
carrier.

(b) Shipment is normally under Government bills of lad-
ing. However, for small orders, ordering offices may specify
other shipment methods.

(c) When shipments are under Government bills of lading,
the bills of lading may accompany orders or be otherwise fur-
nished promptly. Failure of an ordering office to furnish bills
of lading or to designate a method of transportation may result
in an excusable delay in delivery.

(d) JWOD participating nonprofit agencies shall include
transportation costs for small shipments paid by the nonprofit
agencies as an item on the invoice. The ordering office shall
reimburse the nonprofit agencies for these costs.

8.709 Payments.
The ordering office shall make payments for supplies or

services on the Procurement List within 30 days after ship-
ment or after receipt of a proper invoice or voucher.

8.710 Quality of merchandise.
Supplies and services provided by JWOD participating

nonprofit agencies shall comply with the applicable Govern-
ment specifications and standards cited in the order. When no
specifications or standards exist—

(a) Supplies shall be of the highest quality and equal to sim-
ilar items available on the commercial market; and

(b) Services shall conform to good commercial practices.

8.711 Quality complaints.
(a) When the quality of supplies or services received is

unsatisfactory, the using activity shall take the following
actions:

(1) For supplies received from DLA supply centers,
GSA supply distribution facilities, or Department of Veterans
Affairs distribution division, notify the supplying agency.

(2) For supplies or services received from JWOD par-
ticipating nonprofit agencies, address complaints to the indi-
vidual nonprofit agency involved, with a copy to the
appropriate central nonprofit agency.

(b) When quality problems cannot be resolved by the
JWOD participating nonprofit agency and the ordering office,
the ordering office shall first contact the central nonprofit
agency and then, if necessary, the Committee for resolution.

8.712 Specification changes.
(a) The contracting activity shall notify the JWOD partic-

ipating nonprofit agency and appropriate central nonprofit
agency of any change in specifications or descriptions. In the
absence of such written notification, the JWOD participating
nonprofit agency shall furnish the supplies or services under
the specification or description cited in the order.

(b) The contracting activity shall provide 90-days advance
notification to the Committee and the central nonprofit agency
on actions that affect supplies on the Procurement List and
shall permit them to comment before action is taken, particu-
larly when it involves—

(FAC 2005–10)



8.713 FEDERAL ACQUISITION REGULATION

8.7-4

(1) Changes that require new national stock numbers or
item designations;

(2) Deleting items from the supply system;
(3) Standardization; or
(4) Developing new items to replace items on the Pro-

curement List.
(c) For services, the contracting activity shall notify the

JWOD participating nonprofit agency and central nonprofit
agency concerned at least 90 days prior to the date that any
changes in the scope of work or other conditions will be
required.

(d) When, in order to meet its emergency needs, a contract-
ing activity is unable to give the 90-day notification required
in paragraphs (b) and (c) of this section, the contracting activ-
ity shall, at the time it places the order or change notice,
inform the JWOD participating nonprofit agency and the cen-
tral nonprofit agency in writing of the reasons that it cannot
meet the 90-day notification requirement.

8.713 Optional acquisition of supplies and services.
(a) Ordering offices may acquire supplies and services not

included on the Procurement List from a JWOD participating
nonprofit agency that is the low responsive, responsible off-
eror under a solicitation issued by other authorized acquisition
methods.

(b) Ordering offices should forward solicitations to JWOD
participating nonprofit agencies that may be qualified to pro-
vide the supplies or services required.

8.714 Communications with the central nonprofit 
agencies and the Committee.
(a) The addresses of the central nonprofit agencies are:

(1) National Industries for the Blind
1310 Braddock Place
Alexandria, VA 22314-1691
(703) 310-0500; and

(2) NISH
8401 Old Courthouse Road

Vienna, VA 22182
(571) 226-4660.

(b) Any matter requiring referral to the Committee shall be
addressed to the—

Executive Director of the Committee,
Jefferson Plaza 2, Suite 10800,
1421 Jefferson Davis Highway,
Arlington, VA 22202-3259.

8.715 Replacement commodities.
When a commodity on the Procurement List is replaced by

another commodity which has not been previously acquired,
and a qualified JWOD participating nonprofit agency can fur-
nish the replacement commodity in accordance with the Gov-
ernment’s quality standards and delivery schedules and at a
fair market price, the replacement commodity is automati-
cally on the Procurement List and shall be acquired from the
JWOD participating nonprofit agency designated by the Com-
mittee. The commodity being replaced shall continue to be
included on the Procurement List until there is no longer a
requirement for that commodity.

8.716 Change-of-name and successor in interest 
procedures.
When the Committee recognizes a name change or a suc-

cessor in interest for a JWOD participating nonprofit agency
providing supplies or services on the Procurement List—

(a) The Committee will provide a notice of a change to the
Procurement List to the cognizant contracting officers; and

(b) Upon receipt of a notice of a change to the Procurement
List from the Committee, the contracting officer must—

(1) Prepare a Standard Form (SF) 30, Amendment of
Solicitation/Modification of Contract, incorporating a sum-
mary of the notice and attaching a list of contracts affected;
and

(2) Distribute the SF 30, including a copy to the Com-
mittee.

FAC 2005–10 JUNE 28, 2006



SUBPART 15.4—CONTRACT PRICING 15.408

15.4-17

be required or for which any preaward or postaward cost
determinations will be subject to Part 31.

(h) Facilities Capital Cost of Money. The contracting
officer shall insert the provision at 52.215-16, Facilities Cap-
ital Cost of Money, in solicitations expected to result in con-
tracts that are subject to the cost principles for contracts with
commercial organizations (see Subpart 31.2).

(i) Waiver of Facilities Capital Cost of Money. If the pro-
spective contractor does not propose facilities capital cost of
money in its offer, the contracting officer shall insert the
clause at 52.215-17, Waiver of Facilities Capital Cost of
Money, in the resulting contract.

(j) Reversion or Adjustment of Plans for Postretirement
Benefits (PRB) Other Than Pensions. The contracting officer
shall insert the clause at 52.215-18, Reversion or Adjustment
of Plans for Postretirement Benefits (PRB) Other Than Pen-
sions, in solicitations and contracts for which it is anticipated
that cost or pricing data will be required or for which any
preaward or postaward cost determinations will be subject to
Part 31.

(k) Notification of Ownership Changes. The contracting
officer shall insert the clause at 52.215-19, Notification of
Ownership Changes, in solicitations and contracts for which
it is contemplated that cost or pricing data will be required or
for which any preaward or postaward cost determination will
be subject to Subpart 31.2.

(l) Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data. Considering the hierarchy
at 15.402, the contracting officer may insert the provision at
52.215-20, Requirements for Cost or Pricing Data or Informa-
tion Other Than Cost or Pricing Data, in solicitations if it is
reasonably certain that cost or pricing data or information
other than cost or pricing data will be required. This provision

also provides instructions to offerors on how to request an
exception. The contracting officer shall—

(1) Use the provision with its Alternate I to specify a
format for cost or pricing data other than the format required
by Table 15-2 of this section;

(2) Use the provision with its Alternate II if copies of
the proposal are to be sent to the ACO and contract auditor;

(3) Use the provision with its Alternate III if submission
via electronic media is required; and

(4) Replace the basic provision with its Alternate IV if
cost or pricing data are not expected to be required because an
exception may apply, but information other than cost or pric-
ing data is required as described in 15.403-3.

(m) Requirements for Cost or Pricing Data or Information
Other Than Cost or Pricing Data—Modifications. Consider-
ing the hierarchy at 15.402, the contracting officer may insert
the clause at 52.215-21, Requirements for Cost or Pricing
Data or Information Other Than Cost or Pricing Data—Mod-
ifications, in solicitations and contracts if it is reasonably cer-
tain that cost or pricing data or information other than cost or
pricing data will be required for modifications. This clause
also provides instructions to contractors on how to request an
exception. The contracting officer shall—

(1) Use the clause with its Alternate I to specify a format
for cost or pricing data other than the format required by
Table 15-2 of this section;

(2) Use the clause with its Alternate II if copies of the
proposal are to be sent to the ACO and contract auditor;

(3) Use the clause with its Alternate III if submission
via electronic media is required; and

(4) Replace the basic clause with its Alternate IV if cost
or pricing data are not expected to be required because an
exception may apply, but information other than cost or pric-
ing data is required as described in 15.403-3.

(FAC 2005–10)
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TABLE 15-2—INSTRUCTIONS FOR SUBMITTING COST/PRICE PROPOSALS WHEN COST OR 
PRICING DATA ARE REQUIRED

This document provides instructions for preparing a contract pricing proposal when cost or pricing data are required.
NOTE 1. There is a clear distinction between submitting cost or pricing data and merely making available books, records, and other doc-
uments without identification. The requirement for submission of cost or pricing data is met when all accurate cost or pricing data rea-
sonably available to the offeror have been submitted, either actually or by specific identification, to the Contracting Officer or an authorized 
representative. As later information comes into your possession, it should be submitted promptly to the Contracting Officer in a manner 
that clearly shows how the information relates to the offeror’s price proposal. The requirement for submission of cost or pricing data con-
tinues up to the time of agreement on price, or an earlier date agreed upon between the parties if applicable.
NOTE 2. By submitting your proposal, you grant the Contracting Officer or an authorized representative the right to examine records that 
formed the basis for the pricing proposal. That examination can take place at any time before award. It may include those books, records, 
documents, and other types of factual information (regardless of form or whether the information is specifically referenced or included 
in the proposal as the basis for pricing) that will permit an adequate evaluation of the proposed price.

I. General Instructions
A. You must provide the following information on the first page of your pricing proposal:

(1) Solicitation, contract, and/or modification number;
(2) Name and address of offeror;
(3) Name and telephone number of point of contact;
(4) Name of contract administration office (if available);
(5) Type of contract action (that is, new contract, change order, price revision/redetermination, letter contract, unpressed order, or other);
(6) Proposed cost; profit or fee; and total;
(7) Whether you will require the use of Government property in the performance of the contract, and, if so, what property;
(8) Whether your organization is subject to cost accounting standards; whether your organization has submitted a CASB Disclosure State-

ment, and if it has been determined adequate; whether you have been notified that you are or may be in noncompliance with your Dis-
closure Statement or CAS (other than a noncompliance that the cognizant Federal agency official has determined to have an immaterial 
cost impact), and, if yes, an explanation; whether any aspect of this proposal is inconsistent with your disclosed practices or applicable 
CAS, and, if so, an explanation; and whether the proposal is consistent with your established estimating and accounting principles and 
procedures and FAR Part 31, Cost Principles, and, if not, an explanation;

(9) The following statement:
This proposal reflects our estimates and/or actual costs as of this date and conforms with the instructions in FAR 15.403-5(b)(1) and 
Table 15-2. By submitting this proposal, we grant the Contracting Officer and authorized representative(s) the right to examine, at any 
time before award, those records, which include books, documents, accounting procedures and practices, and other data, regardless of 
type and form or whether such supporting information is specifically referenced or included in the proposal as the basis for pricing, 
that will permit an adequate evaluation of the proposed price.

(10) Date of submission; and
(11) Name, title, and signature of authorized representative.

B. In submitting your proposal, you must include an index, appropriately referenced, of all the cost or pricing data and information accom-
panying or identified in the proposal. In addition, you must annotate any future additions and/or revisions, up to the date of agreement on 
price, or an earlier date agreed upon by the parties, on a supplemental index.

C. As part of the specific information required, you must submit, with your proposal, cost or pricing data (that is, data that are verifiable and 
factual and otherwise as defined at FAR 2.101). You must clearly identify on your cover sheet that cost or pricing data are included as 
part of the proposal. In addition, you must submit with your proposal any information reasonably required to explain your estimating pro-
cess, including—
(1) The judgmental factors applied and the mathematical or other methods used in the estimate, including those used in projecting from 

known data; and
(2) The nature and amount of any contingencies included in the proposed price.

D. You must show the relationship between contract line item prices and the total contract price. You must attach cost-element breakdowns 
for each proposed line item, using the appropriate format prescribed in the “Formats for Submission of Line Item Summaries” section of 
this table. You must furnish supporting breakdowns for each cost element, consistent with your cost accounting system.

E. When more than one contract line item is proposed, you must also provide summary total amounts covering all line items for each element 
of cost.

F. Whenever you have incurred costs for work performed before submission of a proposal, you must identify those costs in your cost/price 
proposal.

G. If you have reached an agreement with Government representatives on use of forward pricing rates/factors, identify the agreement, include 
a copy, and describe its nature.

H. As soon as practicable after final agreement on price or an earlier date agreed to by the parties, but before the award resulting from the 
proposal, you must, under the conditions stated in FAR 15.406-2, submit a Certificate of Current Cost or Pricing Data.
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22.000 Scope of part.
This part—
(a) Deals with general policies regarding contractor labor

relations as they pertain to the acquisition process;
(b) Prescribes contracting policy and procedures for imple-

menting pertinent labor laws; and
(c) Prescribes contract clauses with respect to each perti-

nent labor law.

22.001 Definitions.
“Administrator” or “Administrator, Wage and Hour Divi-

sion,” as used in this part, means the—

Administrator
Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

or an authorized representative.
“e98” means the Department of Labor’s approved elec-

tronic application (http://www.wdol.gov), whereby a contract-
ing officer submits pertinent information to the Department of
Labor and requests a Service Contract Act wage determina-
tion directly from the Wage and Hour Division.

“Wage Determinations OnLine (WDOL)” means the Gov-
ernment Internet website for both Davis-Bacon Act and Ser-
vice Contract Act wage determinations available at http://
www.wdol.gov.

Subpart 22.1—Basic Labor Policies

22.101 Labor relations.

22.101-1 General.
(a) Agencies shall maintain sound relations with industry

and labor to ensure (1) prompt receipt of information involv-
ing labor relations that may adversely affect the Government
acquisition process and (2) that the Government obtains
needed supplies and services without delay. All matters
regarding labor relations shall be handled in accordance with
agency procedures.

(b)(1) Agencies shall remain impartial concerning any dis-
pute between labor and contractor management and not
undertake the conciliation, mediation, or arbitration of a labor
dispute. To the extent practicable, agencies should ensure that
the parties to the dispute use all available methods for resolv-
ing the dispute, including the services of the National Labor
Relations Board, Federal Mediation and Conciliation Service,
the National Mediation Board and other appropriate Federal,
State, local, or private agencies.

(2) For use of project labor agreements, see 36.202(d).

(c) Agencies should, when practicable, exchange informa-
tion concerning labor matters with other affected agencies to
ensure a uniform Government approach concerning a partic-
ular plant or labor-management dispute.

(d) Agencies should take other actions concerning labor
relations problems to the extent consistent with their acquisi-
tion responsibilities. For example, agencies should—

(1) Notify the agency responsible for conciliation,
mediation, arbitration, or other related action of the existence
of any labor dispute affecting or threatening to affect agency
acquisition programs;

(2) Furnish to the parties to a dispute factual information
pertinent to the dispute’s potential or actual adverse impact on
these programs, to the extent consistent with security regula-
tions; and

(3) Seek a voluntary agreement between management
and labor, notwithstanding the continuance of the dispute, to
permit uninterrupted acquisition of supplies and services.
This shall only be done, however, if the attempt to obtain vol-
untary agreement does not involve the agency in the merits of
the dispute and only after consultation with the agency
responsible for conciliation, mediation, arbitration, or other
related action.

(e) The head of the contracting activity may designate pro-
grams or requirements for which it is necessary that contrac-
tors be required to notify the Government of actual or
potential labor disputes that are delaying or threaten to delay
the timely contract performance (see 22.103-5(a)).

22.101-2 Contract pricing and administration.
(a) Contractor labor policies and compensation practices,

whether or not included in labor-management agreements, are
not acceptable bases for allowing costs in cost-reimbursement
contracts or for recognition of costs in pricing fixed-price con-
tracts if they result in unreasonable costs to the Government.
For a discussion of allowable costs resulting from labor-man-
agement agreements, see 31.205-6(b).

(b) Labor disputes may cause work stoppages that delay
the performance of Government contracts. Contracting offic-
ers shall impress upon contractors that each contractor shall be
held accountable for reasonably avoidable delays. Standard
contract clauses dealing with default, excusable delays, etc.,
do not relieve contractors or subcontractors from the respon-
sibility for delays that are within the contractors’ or their sub-
contractors’ control. A delay caused by a strike that the
contractor or subcontractor could not reasonably prevent can
be excused; however, it cannot be excused beyond the point
at which a reasonably diligent contractor or subcontractor
could have acted to end the strike by actions such as—

(1) Filing a charge with the National Labor Relations
Board to permit the Board to seek injunctive relief in court;

(2) Using other available Government procedures; and
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(3) Using private boards or organizations to settle
disputes.

(c) Strikes normally result in changing patterns of cost
incurrence and therefore may have an impact on the allowabil-
ity of costs for cost-reimbursement contracts or for recogni-
tion of costs in pricing fixed-price contracts. Certain costs
may increase because of strikes; e.g., guard services and attor-
ney’s fees. Other costs incurred during a strike may not fluc-
tuate (e.g., “fixed costs” such as rent and depreciation), but
because of reduced production, their proportion of the unit
cost of items produced increases. All costs incurred during
strikes shall be carefully examined to ensure recognition of
only those costs necessary for performing the contract in
accordance with the Government’s essential interest.

(d) If, during a labor dispute, the inspectors’ safety is not
endangered, the normal functions of inspection at the plant of
a Government contractor shall be continued without regard to
the existence of a labor dispute, strike, or picket line.

22.101-3 Reporting labor disputes.
The office administering the contract shall report, in accor-

dance with agency procedures, any potential or actual labor
disputes that may interfere with performing any contracts
under its cognizance. If a contract contains the clause at
52.222-1, Notice to the Government of Labor Disputes, the
contractor also must report any actual or potential dispute that
may delay contract performance.

22.101-4 Removal of items from contractors’ facilities 
affected by work stoppages.
(a) Items shall be removed from contractors’ facilities

affected by work stoppages in accordance with agency proce-
dures. Agency procedures should allow for the following:

(1) Determine whether removal of items is in the Gov-
ernment’s interest. Normally the determining factor is the crit-
ical needs of an agency program.

(2) Attempt to arrange with the contractor and the union
representative involved their approval of the shipment of
urgently required items.

(3) Obtain appropriate approvals from within the
agency.

(4) Determine who will remove the items from the
plant(s) involved.

(b) Avoid the use or appearance of force and prevent inci-
dents that might detrimentally affect labor-management
relations.

(c) When two or more agencies’ requirements are or may
become involved in the removal of items, the contract admin-
istration office shall ensure that the necessary coordination is
accomplished.

22.102 Federal and State labor requirements.

22.102-1 Policy.
Agencies shall cooperate, and encourage contractors to

cooperate with Federal and State agencies responsible for
enforcing labor requirements such as—

(a) Safety;
(b) Health and sanitation;
(c) Maximum hours and minimum wages;
(d) Equal employment opportunity;
(e) Child and convict labor;
(f) Age discrimination;
(g) Disabled and Vietnam veteran employment; and
(h) Employment of the handicapped.

22.102-2 Administration.
(a) Agencies shall cooperate with, and encourage contrac-

tors to use to the fullest extent practicable, the United States
Employment Service (USES) and its affiliated local State
Employment Service offices in meeting contractors’ labor
requirements. These requirements may be to staff new or
expanding plant facilities, including requirements for workers
in all occupations and skills from local labor market areas or
through the Federal-State employment clearance system.

(b) Local State employment offices are operated through-
out the United States, Puerto Rico, Guam, and the U.S. Virgin
Islands. In addition to providing recruitment assistance to
contractors, cooperation with the local State Employment Ser-
vice offices will further the national program of maintaining
continuous assessment of manpower requirements and
resources on a national and local basis.

(c) The U.S. Department of Labor is responsible for the
administration and enforcement of the Occupational Safety
and Health Act.  The Department of Labor’s Wage and Hour
Division is responsible for administration and enforcement of
numerous wage and hour statutes including Davis-Bacon and
Related Acts, McNamara-O’Hara Service Contract Act,
Walsh-Healey Public Contracts Act, Copeland Act, and Con-
tract Work Hours and Safety Standards Act.  Contracting
officers should contact the Wage and Hour Division’s regional
offices when required by the subparts relating to these statutes
unless otherwise specified.  Addresses for these offices may
be found at 29 CFR 1, Appendix B.

22.103 Overtime.

22.103-1 Definition.
“Normal workweek,” as used in this subpart, means, gen-

erally, a workweek of 40 hours. Outside the United States and
its outlying areas, a workweek longer than 40 hours is consid-
ered normal if—

(1) The workweek does not exceed the norm for the
area, as determined by local custom, tradition, or law; and
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(2) The hours worked in excess of 40 in the workweek
are not compensated at a premium rate of pay.

22.103-2 Policy.
Contractors shall perform all contracts, so far as practica-

ble, without using overtime, particularly as a regular employ-
ment practice, except when lower overall costs to the
Government will result or when it is necessary to meet urgent
program needs. Any approved overtime, extra-pay shifts, and
multishifts should be scheduled to achieve these objectives.

22.103-3 Procedures.
(a) Solicitations normally shall not specify delivery or per-

formance schedules that may require overtime at Government
expense.

(b) In negotiating contracts, contracting officers should,
consistent with the Government’s needs, attempt to—

(1) Ascertain the extent that offers are based on the pay-
ment of overtime and shift premiums; and

(2) Negotiate contract prices or estimated costs without
these premiums or obtain the requirement from other sources.

(c) When it becomes apparent during negotiations of appli-
cable contracts (see 22.103-5(b)) that overtime will be
required in contract performance, the contracting officer shall
secure from the contractor a request for all overtime to be used
during the life of the contract, to the extent that the overtime
can be estimated with reasonable certainty. The contractor’s
request shall contain the information required by
paragraph (b) of the clause at 52.222-2, Payment for Overtime
Premiums.

22.103-4 Approvals.
(a) The contracting officer shall review the contractor’s

request for overtime. Approval of the use of overtime may be
granted by an agency approving official after determining in
writing that overtime is necessary to—

(1) Meet essential delivery or performance schedules;
(2) Make up for delays beyond the control and without

the fault or negligence of the contractor; or
(3) Eliminate foreseeable extended production bottle-

necks that cannot be eliminated in any other way.
(b) Approval by the designated official of use and total dol-

lar amount of overtime is required before inclusion of an
amount in paragraph (a) of the clause at 52.222-2, Payment
for Overtime Premiums. This clause is to be inserted in cost-
reimbursement contracts over $100,000, except for those
exempted under 22.103-5(b).

(c) Contracting officer approval of payment of overtime
premiums is required for time-and-materials and labor-hour

contracts (see paragraph (a)(3) of the clause at 52.232-7, Pay-
ments Under Time-and-Materials and Labor-Hour Contracts).

(d) No approvals are required for paying overtime premi-
ums under other types of contracts.

(e) Approvals by the agency approving official (see
22.103-4(a)) may be for an individual contract, project, pro-
gram, plant, division, or company, as practical.

(f) During contract performance, contractor requests for
overtime exceeding the amount authorized by paragraph (a)
of the clause at 52.222-2, Payment for Overtime Premiums,
shall be submitted as stated in paragraph (b) of the clause to
the office administering the contract. That office will review
the request and if it approves, send the request to the contract-
ing officer. If the contracting officer determines that the
requested overtime should be approved in whole or in part, the
contracting officer shall request the approval of the agency’s
designated approving official and modify paragraph (a) of the
clause to reflect any approval.

(g) Overtime premiums at Government expense should not
be approved when the contractor is already obligated, without
the right to additional compensation, to meet the required
delivery date.

(h) When the use of overtime is authorized under a con-
tract, the office administering the contract and the auditor
should periodically review the use of overtime to ensure that
it is allowable in accordance with the criteria in Part 31. Only
overtime premiums for work in those departments, sections,
etc., of the contractor’s plant that have been individually eval-
uated and the necessity for overtime confirmed shall be con-
sidered for approval.

(i) Approvals for using overtime shall ordinarily be pro-
spective, but, if justified by emergency circumstances,
approvals may be retroactive.

22.103-5 Contract clauses.
(a) The contracting officer shall insert the clause at

52.222-1, Notice to the Government of Labor Disputes, in
solicitations and contracts that involve programs or require-
ments that have been designated under 22.101-1(e).

(b) The contracting officer shall include the clause at
52.222-2, Payment for Overtime Premiums, in solicitations
and contracts when a cost-reimbursement contract is contem-
plated and the contract amount is expected to be over
$100,000; unless—

(1) A cost-reimbursement contract for operation of ves-
sels is contemplated; or

(2) A cost-plus- incentive-fee contract that will provide
a swing from the target fee of at least plus or minus 3 percent
and a contractor’s share of at least 10 percent is contemplated.
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(ii) The contract contains specific requirements for a
substantial amount of construction work exceeding the mon-
etary threshold for application of the Davis-Bacon Act (the
word “substantial” relates to the type and quantity of construc-
tion work to be performed and not merely to the total value of
construction work as compared to the total value of the con-
tract); and

(iii) The construction work is physically or function-
ally separate from, and is capable of being performed on a seg-
regated basis from, the other work required by the contract.

(2) The requirements of this subpart do not apply if—
(i) The construction work is incidental to the furnish-

ing of supplies, equipment, or services (for example, the
requirements do not apply to simple installation or alteration
at a public building or public work that is incidental to fur-
nishing supplies or equipment under a supply contract; how-
ever, if a substantial and segregable amount of construction,
alteration, or repair is required, such as for installation of
heavy generators or large refrigerator systems or for plant
modification or rearrangement, the requirements of this sub-
part apply); or

(ii) The construction work is so merged with non-
construction work or so fragmented in terms of the locations
or time spans in which it is to be performed, that it is not capa-
ble of being segregated as a separate contractual requirement.

22.403 Statutory and regulatory requirements.

22.403-1 Davis-Bacon Act.
The Davis-Bacon Act (40 U.S.C. 3141 et seq.) provides

that contracts in excess of $2,000 to which the United States
or the District of Columbia is a party for construction, alter-
ation, or repair (including painting and decorating) of public
buildings or public works within the United States, shall con-
tain a clause (see 52.222-6) that no laborer or mechanic
employed directly upon the site of the work shall receive less
than the prevailing wage rates as determined by the Secretary
of Labor.

22.403-2 Copeland Act.
The Copeland (Anti-Kickback) Act (18 U.S.C. 874 and

40 U.S.C. 3145) makes it unlawful to induce, by force, intim-
idation, threat of procuring dismissal from employment, or
otherwise, any person employed in the construction or repair
of public buildings or public works, financed in whole or in
part by the United States, to give up any part of the compen-
sation to which that person is entitled under a contract of
employment. The Copeland Act also requires each contractor
and subcontractor to furnish weekly a statement of compli-
ance with respect to the wages paid each employee during the
preceding week. Contracts subject to the Copeland Act shall

contain a clause (see 52.222-10) requiring contractors and
subcontractors to comply with the regulations issued by the
Secretary of Labor under the Copeland Act.

22.403-3 Contract Work Hours and Safety Standards 
Act.
The Contract Work Hours and Safety Standards Act

(40 U.S.C. 3701 et seq.) requires that certain contracts (see
22.305) contain a clause (see 52.222-4) specifying that no
laborer or mechanic doing any part of the work contemplated
by the contract shall be required or permitted to work more
than 40 hours in any workweek unless paid for all additional
hours at not less than 1 1/2 times the basic rate of pay (see
22.301).

22.403-4 Department of Labor regulations.
(a) Under the statutes referred to in this 22.403 and Reor-

ganization Plan No. 14 of 1950 (3 CFR 1949-53 Comp, p.
1007), the Secretary of Labor has issued regulations in
Title 29, Subtitle A, Code of Federal Regulations, prescribing
standards and procedures to be observed by the Department of
Labor and the Federal contracting agencies. Those standards
and procedures applicable to contracts involving construction
are implemented in this subpart.

(b) The Department of Labor regulations include—
(1) Part 1, relating to Davis-Bacon Act minimum wage

rates;
(2) Part 3, relating to the Copeland (Anti-Kickback) Act

and requirements for submission of weekly statements of
compliance and the preservation and inspection of weekly
payroll records;

(3) Part 5, relating to enforcement of the Davis-Bacon
Act, Contract Work Hours and Safety Standards Act, and
Copeland (Anti-Kickback) Act;

(4) Part 6, relating to rules of practice for appealing the
findings of the Administrator, Wage and Hour Division, in
enforcement cases under the Davis-Bacon Act, Contract Work
Hours and Safety Standards Act, Copeland (Anti-Kickback)
Act, and Service Contract Act, and by which Administrative
Law Judge hearings are held; and

(5) Part 7, relating to rules of practice by which contrac-
tors and other interested parties may appeal to the Department
of Labor Administrative Review Board, decisions issued by
the Administrator, Wage and Hour Division, or administrative
law judges under the Davis-Bacon Act, Contract Work Hours
and Safety Standards Act, or Copeland (Anti-Kickback) Act.

(c) Refer all questions relating to the application and inter-
pretation of wage determinations (including the classifica-
tions therein) and the interpretation of the Department of
Labor regulations in this subsection to the Administrator,
Wage and Hour Division.

FAC 2005–06 SEPTEMBER 30, 2005

(FAC 2005–10)



22.404 FEDERAL ACQUISITION REGULATION

22.4-4

22.404 Davis-Bacon Act wage determinations.
The Department of Labor is responsible for issuing wage

determinations reflecting prevailing wages, including fringe
benefits. The wage determinations apply only to those labor-
ers and mechanics employed by a contractor upon the site of
the work including drivers who transport to or from the site
materials and equipment used in the course of contract oper-
ations. Determinations are issued for different types of con-
struction, such as building, heavy, highway, and residential
(referred to as rate schedules), and apply only to the types of
construction designated in the determination.

22.404-1 Types of wage determinations.
(a) General wage determinations. (1) A general wage

determination contains prevailing wage rates for the types of
construction designated in the determination, and is used in
contracts performed within a specified geographical area.
General wage determinations contain no expiration date and
remain valid until modified, superseded, or canceled by the
Department of Labor.  Once incorporated in a contract, a gen-
eral wage determination normally remains effective for the
life of the contract, unless the contracting officer exercises an
option to extend the term of the contract (see 22.404-12).
These determinations shall be used whenever possible.  They
are issued at the discretion of the Department of Labor either
upon receipt of an agency request or on the Department of
Labor’s own initiative.

(2) General wage determinations are published on the
WDOL website.  General wage determinations are effective
on the publication date of the wage determination or upon
receipt of the wage determination by the contracting agency,
whichever occurs first. “Publication” within the meaning of
this section shall occur on the first date the wage determina-
tion is published on the WDOL.  Archived Davis-Bacon Act
general wage determinations that are no longer current may be
accessed in the “Archived DB WD” database on WDOL for
information purposes only.  Contracting officers may not use
an archived wage determination in a contract action without
obtaining prior approval of the Department of Labor.  To
obtain prior approval, contact the Department of Labor, Wage
and Hour Division, using http://www.dol.gov/esa, or contact
the procurement agency labor advisor listed on http://
www.wdol.gov.

(b) Project wage determinations. A project wage determi-
nation is issued at the specific request of a contracting agency.
It is used only when no general wage determination applies,
and is effective for 180 calendar days from the date of the
determination. However, if a determination expires before
contract award, it may be possible to obtain an extension to the
180-day life of the determination (see 22.404-5(b)(2)). Once
incorporated in a contract, a project wage determination nor-
mally remains effective for the life of the contract, unless the

contracting officer exercises an option to extend the term of
the contract (see 22.404-12).

22.404-2 General requirements.
(a) The contracting officer must incorporate only the

appropriate wage determinations in solicitations and contracts
and must designate the work to which each determination or
part thereof applies. The contracting officer must not include
project wage determinations in contracts or options other than
those for which they are issued. When exercising an option to
extend the term of a contract, the contracting officer must
select the most current wage determination(s) from the same
schedule(s) as the wage determination(s) incorporated into the
contract.

(b) If the wage determination is a general wage determina-
tion or a project wage determination containing more than one
rate schedule, the contracting officer shall either include only
the rate schedules that apply to the particular types of con-
struction (building, heavy, highway, etc.) or include the entire
wage determination and clearly indicate the parts of the work
to which each rate schedule shall be applied. Inclusion by ref-
erence is not permitted.

(c) The Wage and Hour Division has issued the following
general guidelines for use in selecting the proper schedule(s)
of wage rates:

(1) Building construction is generally the construction
of sheltered enclosures with walk-in access, for housing per-
sons, machinery, equipment, or supplies. It typically includes
all construction of such structures, installation of utilities and
equipment (both above and below grade level), as well as inci-
dental grading, utilities and paving, unless there is an estab-
lished area practice to the contrary.

(2) Residential construction is generally the construc-
tion, alteration, or repair of single family houses or apartment
buildings of no more than four (4) stories in height, and typi-
cally includes incidental items such as site work, parking
areas, utilities, streets and sidewalks, unless there is an estab-
lished area practice to the contrary.

(3) Highway construction is generally the construction,
alteration, or repair of roads, streets, highways, runways, taxi-
ways, alleys, parking areas, and other similar projects that are
not incidental to “building,” “residential,” or “heavy”
construction.

(4) Heavy construction includes those projects that are
not properly classified as either “building,” “residential,” or
“highway,” and is of a catch-all nature. Such heavy projects
may sometimes be distinguished on the basis of their individ-
ual characteristics, and separate schedules issued
(e.g.,“dredging,” “water and sewer line,” “dams,” “flood con-
trol,” etc.).

(5) When the nature of a project is not clear, it is neces-
sary to look at additional factors, with primary consideration
given to locally established area practices. If there is any
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doubt as to the proper application of wage rate schedules to the
type or types of construction involved, guidance shall be
sought before the opening of bids, or receipt of best and final
offers, from the Administrator, Wage and Hour Division. Fur-
ther examples are contained in Department of Labor All
Agency Memoranda Numbers 130 and 131.

22.404-3 Procedures for requesting wage determinations.
(a) General wage determinations.  If there is a general

wage determination on the WDOL website applicable to the
project, the agency may use it without notifying the Depart-
ment of Labor.  When necessary, a request for a general wage
determination may be made by submitting Standard Form
(SF) 308, Request for Determination and Response to Request
(see 53.301-308), to the Administrator, Wage and Hour Divi-
sion, Attention: Branch of Construction Contract Wage Deter-
minations, 200 Constitution Avenue, NW, Washington, DC
20210.

(b) Project wage determinations.  If a general wage deter-
mination is not available on WDOL, a contracting agency
shall submit requests for project wage determinations on SF
308 to the Department of Labor. The requests shall include the
following information:

(1) The location, including the county (or other civil
subdivision) and State in which the proposed project is
located.

(2) The name of the project and a sufficiently detailed
description of the work to indicate the types of construction
involved (e.g., building, heavy, highway, residential, or other
type).

(3) Any available pertinent wage payment information,
unless wage patterns in the area are clearly established.

(4) The estimated cost of each project.
(5) All the classifications of laborers and mechanics

likely to be employed.
(c) Time for submission of requests.  (1) The time required

by the Department of Labor for processing requests for project
wage determinations varies according to the facts and circum-
stances in each case. An agency should expect the processing
to take at least 30 days. Accordingly, agencies should submit
requests for project wage determinations for the primary site
of the work to the Department of Labor at least 45 days (60
days if possible) before issuing the solicitation or exercising
an option to extend the term of a contract.

(2) Agencies should promptly submit to the Department
of Labor an offeror’s request for a project wage determination
for a secondary site of the work.

(d) Review of wage determinations. Immediately upon
receipt, the contracting agency shall examine the wage deter-
mination and inform the Department of Labor of any changes
necessary or appropriate to correct errors. Private parties
requesting changes should be advised to submit their requests
to the Department of Labor.

22.404-4 Solicitations issued without wage 
determinations for the primary site of the work.
(a) If a solicitation is issued before the wage determination

for the primary site of the work is obtained, a notice shall be
included in the solicitation that the schedule of minimum
wage rates to be paid under the contract will be issued as an
amendment to the solicitation.

(b) In sealed bidding, bids may not be opened until a rea-
sonable time after the wage determination for the primary site
of the work has been furnished to all bidders.

(c) In negotiated acquisitions, the contracting officer may
open proposals and conduct negotiations before obtaining the
wage determination for the primary site of the work. However,
the contracting officer shall incorporate the wage determina-
tion for the primary site of the work into the solicitation before
submission of best and final offers.

22.404-5 Expiration of project wage determinations.
(a) The contracting officer shall make every effort to

ensure that contract award is made before expiration of the
project wage determination included in the solicitation.

(b) The following procedure applies when contracting by
sealed bidding:

(1) If a project wage determination for the primary site
of the work expires before bid opening, or if it appears before
bid opening that a project wage determination may expire
before award, the contracting officer shall request a new deter-
mination early enough to ensure its receipt before bid open-
ing. If necessary, the contracting officer shall postpone the bid
opening date to allow a reasonable time to obtain the determi-
nation, amend the solicitation to incorporate the new determi-
nation, and permit bidders to amend their bids. If the new
determination does not change the wage rates and would not
warrant amended bids, the contracting officer shall amend the
solicitation to include the number and date of the new deter-
mination.

(2) If a project wage determination for the primary site
of the work expires after bid opening but before award, the
contracting officer shall request an extension of the project
wage determination expiration date from the Administrator,
Wage and Hour Division. The request for extension shall be
supported by a written finding, which shall include a brief
statement of factual support, that the extension is necessary
and proper in the public interest to prevent injustice or undue
hardship or to avoid serious impairment of the conduct of
Government business. If necessary, the contracting officer
shall delay award to permit either receipt of the extension or
receipt and processing of a new determination. If the request
is granted, the contracting officer shall award the contract and
modify it to apply the extended expiration date to the already
incorporated project wage determination. (See 43.103(b)(1).)
If the request is denied, the Administrator will proceed to
issue a new project wage determination. Upon receipt, the
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contracting officer shall process the new determination as fol-
lows:

(i) If If the new determination for the primary site of
the work changes any wage rates for classifications to be used
in the contract, the contracting officer may cancel the solici-
tation only in accordance with 14.404-1. Otherwise the con-
tracting officer shall award the contract and incorporate the
new determination to be effective on the date of contract
award. The contracting officer shall equitably adjust the con-
tract price for any increased or decreased cost of performance
resulting from any changed wage rates.

(ii) If the new determination for the primary site of
the work does not change any wage rates, the contracting
officer shall award the contract and modify it to include the
number and date of the new determination. (See
43.103(b)(1).)

(c) The following procedure applies when contracting by
negotiation:

(1) If a project wage determination will or does expire
before contract award, the contracting officer shall request a
new wage determination from the Department of Labor. If
necessary, the contracting officer shall delay award while the
new determination is obtained and processed.

(2) The contracting officer need not delay opening and
reviewing proposals or discussing them with the offerors
while a new determination for the primary site of the work is
being obtained. The contracting officer shall request offerors
to extend the period for acceptance of any proposal if that
period expires or may expire before receipt and full process-
ing of the new determination.

(3) If the new determination for the primary site of the
work changes any wage rates, the contracting officer shall
amend the solicitation to incorporate the new determination,
and furnish the wage rate information to all prospective off-
erors that were sent a solicitation if the closing date for receipt
of proposals has not yet occurred, or to all offerors that sub-
mitted proposals if the closing date has passed. All offerors to
whom wage rate information has been furnished shall be
given reasonable opportunity to amend their proposals.

(4) If the new determination for the primary site of the
work does not change any wage rates, the contracting officer
shall amend the solicitation to include the number and date of
the new determination and award the contract.

22.404-6 Modifications of wage determinations.
(a) General. (1) The Department of Labor may modify a

wage determination to make it current by specifying only the
items being changed or by reissuing the entire determination
with changes incorporated.

(2) All project wage determination modifications expire
on the same day as the original determination. The need to
include a modification of a project wage determination for the
primary site of the work in a solicitation is determined by the

time of receipt of the modification by the contracting agency.
Therefore, the contracting agency must annotate the modifi-
cation of the project wage determination with the date and
time immediately upon receipt.

(3) The need for inclusion of the modification of a gen-
eral wage determination for the primary site of the work in a
solicitation is determined by the date the modified wage deter-
mination is published on the WDOL, or by the date the agency
receives actual written notice of the modification from the
Department of Labor, whichever occurs first.  (Note the dis-
tinction between receipt by the agency (modification is effec-
tive) and receipt by the contracting officer, which may occur
later.) During the course of the solicitation, the contracting
officer shall monitor the WDOL website to determine whether
the applicable wage determination has been revised.  Revi-
sions published on the WDOL website or otherwise commu-
nicated to the contracting officer within the timeframes
prescribed at 22.404-6(b) and (c) are applicable and must be
included in the resulting contract.  Monitoring can be accom-
plished by use of the WDOL website’s “Alert Service”.

(b) The following applies when contracting by sealed
bidding:

(1) A written action modifying a wage determination
shall be effective if:

(i) It is received by the contracting agency, or is pub-
lished on the WDOL, 10 or more calendar days before the date
of bid opening; or 

(ii) It is received by the contracting agency, or is pub-
lished on the WDOL, less than 10 calendar days before the
date of bid opening, unless the contracting officer finds that
there is not reasonable time available before bid opening to
notify the prospective bidders. (If the contracting officer finds
that there is not reasonable time to notify bidders, a written
report of the finding shall be placed in the contract file and
shall be made available to the Department of Labor upon
request.)

(2) All written actions modifying wage determinations
received by the contracting agency after bid opening, or mod-
ifications to general wage determinations published on the
WDOL after bid opening, shall not be effective and shall not
be included in the solicitation (but see paragraph (b)(6) of this
subsection).

(3) If an effective modification of the wage determina-
tion for the primary site of the work is received by the con-
tracting officer before bid opening, the contracting officer
shall postpone the bid opening, if necessary, to allow a rea-
sonable time to amend the solicitation to incorporate the mod-
ification and permit bidders to amend their bids. If the
modification does not change the wage rates and would not
warrant amended bids, the contracting officer shall amend the
solicitation to include the number and date of the
modification.
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(4) If an effective modification of the wage determina-
tion for the primary site of the work is received by the con-
tracting officer after bid opening, but before award, the
contracting officer shall follow the procedures in 22.404-
5(b)(2)(i) or (ii).

(5) If an effective modification is received by the con-
tracting officer after award, the contracting officer shall mod-
ify the contract to incorporate the wage modification
retroactive to the date of award and equitably adjust the con-
tract price for any increased or decreased cost of performance
resulting from any changed wage rates. If the modification
does not change any wage rates and would not warrant con-
tract price adjustment, the contracting officer shall modify the
contract to include the number and date of the modification.

(6) If an award is not made within 90 days after bid
opening, any modification to a general wage determination
which is published on the WDOL before award, shall be effec-
tive for any resultant contract unless an extension of the 90-
day period is obtained from the Administrator, Wage and Hour
Division.  An agency head may request such an extension
from the Administrator. The request must be supported by a
written finding, which shall include a brief statement of fac-
tual support, that the extension is necessary and proper in the
public interest to prevent injustice, undue hardship, or to avoid
serious impairment in the conduct of Government business.
The contracting officer shall follow the procedures in
22.404-5(b)(2).

(c) The following applies when contracting by negotiation:
(1) All written actions modifying wage determinations

received by the contracting agency before contract award, or
modifications to general wage determinations published on
the WDOL before award, shall be effective.

(2) If an effective wage modification is received by the
contracting officer before award, the contracting officer shall
follow the procedures in 22.404-5(c)(3) or (4).

(3) If an effective wage modification is received by the
contracting officer after award, the contracting officer shall
follow the procedures in 22.404-6(b)(5).

(d) The following applies when modifying a contract to
exercise an option to extend the term of a contract:

(1) A modified wage determination is effective if—
(i) The contracting agency receives a written action

from the Department of Labor prior to exercise of the option,
or within 45 days after submission of a wage determination
request (22.404-3(c)), whichever is later; or

(ii) The Department of Labor publishes the modifi-
cation to a general wage determination on the WDOL before
exercise of the option.

(2) If the contracting officer receives an effective mod-
ified wage determination either before or after execution of
the contract modification to exercise the option, the contract-
ing officer must modify the contract to incorporate the modi-

fied wage determination, and any changed wage rates,
effective as of the date that the option to extend was effective.

22.404-7 Correction of wage determinations containing 
clerical errors.
Upon the Department of Labor’s own initiative or at the

request of the contracting agency, the Administrator, Wage
and Hour Division, may correct any wage determination
found to contain clerical errors. Such corrections will be effec-
tive immediately, and will apply to any solicitation or active
contract. Before contract award, the contracting officer must
follow the procedures in 22.404-5(b)(1) or (2)(i) or (ii) in
sealed bidding, and the procedures in 22.404-5(c)(3) or (4) in
negotiations. After contract award, the contracting officer
must follow the procedures at 22.404-6(b)(5), except that for
contract modifications to exercise an option to extend the term
of the contract, the contracting officer must follow the proce-
dures at 22.404-6(d)(2).

22.404-8 Notification of improper wage determination 
before award.
(a) The following written notifications by the Department

of Labor shall be effective immediately without regard to
22.404-6 if received by the contracting officer prior to award:

(1) A solicitation includes the wrong wage determina-
tion or the wrong rate schedule; or

(2) A wage determination is withdrawn by the Admin-
istrative Review Board.

(b) In sealed bidding, the contracting officer shall proceed
in accordance with the following:

(1) If the notification of an improper wage determina-
tion for the primary site of the work reaches the contracting
officer before bid opening, the contracting officer shall post-
pone the bid opening date, if necessary, to allow a reasonable
time to—

(i) Obtain the appropriate determination if a new
wage determination is required;

(ii) Amend the solicitation to incorporate the deter-
mination (or rate schedule); and

(iii) Permit bidders to amend their bids. If the appro-
priate wage determination does not change any wage rates and
would not warrant amended bids, the contracting officer shall
amend the solicitation to include the number and date of the
new determination.

(2) If the notification of an improper wage determina-
tion for the primary site of the work reaches the contracting
officer after bid opening but before award, the contracting
officer shall delay awarding the contract, if necessary, and if
required, obtain the appropriate wage determination. The
appropriate wage determination shall be processed in accor-
dance with 22.404-5(b)(2)(i) or (ii).

(c) In negotiated acquisitions, the contracting officer shall
delay award, if necessary, and process the notification of an
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improper wage determination for the primary site of the work
in the manner prescribed for a new wage determination at
22.404-5(c)(3).

22.404-9 Award of contract without required wage 
determination.
(a) If a contract is awarded without the required wage

determination (i.e., incorporating no determination, contain-
ing a clearly inapplicable general wage determination, or con-
taining a project determination which is inapplicable because
of an inaccurate description of the project or its location), the
contracting officer shall initiate action to incorporate the
required determination in the contract immediately upon dis-
covery of the error. If a required wage determination (valid
determination in effect on the date of award) is not available,
the contracting officer shall expeditiously request a wage
determination from the Department of Labor, including a
statement explaining the circumstances and giving the date of
the contract award.

(b) The contracting officer shall—
(1) Modify the contract to incorporate the required wage

determination (retroactive to the date of award) and equitably
adjust the contract price if appropriate; or

(2) Terminate the contract.

22.404-10 Posting wage determinations and notice.
The contractor must keep a copy of the applicable wage

determination (and any approved additional classifications)
posted at the site of the work in a prominent place where the
workers can easily see it. The contracting officer shall furnish
to the contractor, Department of Labor Form WH-1321,
Notice to Employees Working on Federal and Federally
Financed Construction Projects, for posting with the wage
rates. The name, address, and telephone number of the Gov-
ernment officer responsible for the administration of the con-
tract shall be indicated in the poster to inform workers to

whom they may submit complaints or raise questions con-
cerning labor standards.

22.404-11 Wage determination appeals.
The Secretary of Labor has established an Administrative

Review Board which decides appeals of final decisions made
by the Department of Labor concerning Davis-Bacon Act
wage determinations. A contracting agency or other interested
party may file a petition for review under the procedures in
29 CFR Part 7 if reconsideration by the Administrator has
been sought pursuant to 29 CFR 1.8 and denied.

22.404-12 Labor standards for contracts containing 
construction requirements and option provisions that 
extend the term of the contract.
(a) Each time the contracting officer exercises an option to

extend the term of a contract for construction, or a contract
that includes substantial and segregable construction work,
the contracting officer must modify the contract to incorporate
the most current wage determination.

(b) If a contract with an option to extend the term of the
contract has indefinite-delivery or indefinite-quantity con-
struction requirements, the contracting officer must incorpo-
rate the wage determination incorporated into the contract at
the exercise of the option into task orders issued during that
option period. The wage determination will be effective for
the complete period of performance of those task orders with-
out further revision.

(c) The contracting officer must include in fixed-price con-
tracts a clause that specifies one of the following methods,
suitable to the interest of the Government, to provide an
allowance for any increases or decreases in labor costs that
result from the inclusion of the current wage determination at
the exercise of an option to extend the term of the contract:

(1) The contracting officer may provide the offerors the
opportunity to bid or propose separate prices for each option
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Subpart 22.6—Walsh-Healey Public 
Contracts Act

22.601 [Reserved]

22.602 Statutory requirements.
Except for the exemptions at 22.604, all contracts subject

to the Walsh-Healey Public Contracts Act (the Act)
(41 U.S.C. 35-45) and entered into by any executive depart-
ment, independent establishment, or other agency or instru-
mentality of the United States, or by the District of Columbia,
or by any corporation (all the stock of which is beneficially
owned by the United States) for the manufacture or furnishing
of materials, supplies, articles, and equipment (referred to in
this subpart as supplies) in any amount exceeding $10,000,
shall include or incorporate by reference the stipulations
required by the Act pertaining to such matters as minimum
wages, maximum hours, child labor, convict labor, and safe
and sanitary working conditions.

22.603 Applicability.
The requirements in 22.602 apply to contracts (including

for this purpose, indefinite-delivery contracts, basic ordering
agreements, and blanket purchase agreements) and subcon-
tracts under Section 8(a) of the Small Business Act, for the
manufacture or furnishing of supplies that—

(a) Will be performed in the United States, Puerto Rico, or
the U.S. Virgin Islands;

(b) Exceed or may exceed $10,000; and
(c) Are not exempt under 22.604.

22.604 Exemptions.

22.604-1 Statutory exemptions.
Contracts for acquisition of the following supplies are

exempt from the Act:
(a) Any item in those situations where the contracting

officer is authorized by the express language of a statute to
purchase “in the open market” generally (such as commercial
items, see Part 12); or where a specific purchase is made under
the conditions described in 6.302-2 in circumstances where
immediate delivery is required by the public exigency.

(b) Perishables, including dairy, livestock, and nursery
products.

(c) Agricultural or farm products processed for first sale by
the original producers.

(d) Agricultural commodities or the products thereof pur-
chased under contract by the Secretary of Agriculture.

22.604-2 Regulatory exemptions.
(a) Contracts for the following acquisitions are fully

exempt from the Act (see 41 CFR 50-201.603):
(1) Public utility services.

(2) Supplies manufactured outside the United States,
Puerto Rico, and the U.S. Virgin Islands.

(3) Purchases against the account of a defaulting con-
tractor where the stipulations of the Act were not included in
the defaulted contract.

(4) Newspapers, magazines, or periodicals, contracted
for with sales agents or publisher representatives, which are to
be delivered by the publishers thereof.

(b)(1) Upon the request of the agency head, the Secretary
of Labor may exempt specific contracts or classes of contracts
from the inclusion or application of one or more of the Act’s
stipulations; provided, that the request includes a finding by
the agency head stating the reasons why the conduct of Gov-
ernment business will be seriously impaired unless the
exemption is granted.

(2) Those requests for exemption that relate solely to
safety and health standards shall be transmitted to the—

Assistant Secretary for Occupational Safety and Health
U.S. Department of Labor
Washington, DC 202l0.

All other requests shall be transmitted to the—

Administrator of the Wage and Hour Division
U.S. Department of Labor
Washington, DC 202l0.

22.605 Rulings and interpretations of the Act.
(a) As authorized by the Act, the Secretary of Labor has

issued rulings and interpretations concerning the administra-
tion of the Act (see 41 CFR 50-206). The substance of certain
rulings and interpretations is as follows:

(1) If a contract for $10,000 or less is subsequently mod-
ified to exceed $10,000, the contract becomes subject to the
Act for work performed after the date of the modification.

(2) If a contract for more than $10,000 is subsequently
modified by mutual agreement to $10,000 or less, the contract
is not subject to the Act for work performed after the date of
the modification.

(3) If a contract awarded to a prime contractor contains
a provision whereby the prime contractor is made an agent of
the Government, the prime contractor is required to include
the stipulations of the Act in contracts in excess of $10,000
awarded for and on behalf of the Government for supplies that
are to be used in the construction and equipment of Govern-
ment facilities.

(4) If a contract subject to the Act is awarded to a con-
tractor operating Government-owned facilities, the stipula-
tions of the Act affect the employees of that contractor the
same as employees of contractors operating privately owned
facilities.

(5) Indefinite-delivery contracts, including basic order-
ing agreements and blanket purchase agreements, are subject
to the Act unless it can be determined in advance that the
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aggregate amount of all orders estimated to be placed there-
under for 1 year after the effective date of the agreement will
not exceed $10,000. A determination shall be made annually
thereafter if the contract or agreement is extended, and the
contract or agreement modified if necessary.

(b) [Reserved]

22.606 [Reserved]

22.607 [Reserved]

22.608 Procedures.
(a) Award. When a contract subject to the Act is awarded,

the contracting officer, in accordance with regulations or
instructions issued by the Secretary of Labor and individual
agency procedures, shall furnish to the contractor DOL pub-

lication WH-1313, Notice to Employees Working on Govern-
ment Contracts.

(b) Breach of stipulation. In the event of a violation of a
stipulation required under the Act, the contracting officer
shall, in accordance with agency procedures, notify the appro-
priate regional office of the DOL, Wage and Hour Division
(see 29 CFR part 1, Appendix B), and furnish any information
available.

22.609 [Reserved] 

22.610 Contract clause.
The contracting officer shall insert the clause at 52.222-20,

Walsh-Healey Public Contracts Act, in solicitations and con-
tracts covered by the Act (see 22.603, 22.604, and 22.605).
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Subpart 22.10—Service Contract Act 
of 1965, as Amended

22.1000 Scope of subpart.
This subpart prescribes policies and procedures imple-

menting the provisions of the Service Contract Act of 1965,
as amended (41 U.S.C. 351, et seq.), the applicable provi-
sions of the Fair Labor Standards Act of 1938, as amended
(29 U.S.C. 201, et seq.), and related Secretary of Labor regu-
lations and instructions (29 CFR Parts 4, 6, 8, and 1925).

22.1001 Definitions.
As used in this subpart—
“Act” or “Service Contract Act” means the Service Con-

tract Act of 1965.
“Agency labor advisor” means an individual responsible

for advising contracting agency officials on Federal contract
labor matters.

“Contractor” includes a subcontractor at any tier whose
subcontract is subject to the provisions of the Act.

“Multiple year contracts” means contracts having a term of
more than 1 year regardless of fiscal year funding. The term
includes multiyear contracts (see 17.103).

“Service contract” means any Government contract, the
principal purpose of which is to furnish services in the United
States through the use of service employees, except as
exempted under section 7 of the Act (41 U.S.C. 356; see
22.1003-3 and 22.1003-4), or any subcontract at any tier
thereunder. See 22.1003-5 and 29 CFR 4.130 for a partial list
of services covered by the Act.

“Service employee” means any person engaged in the per-
formance of a service contract other than any person
employed in a bona fide executive, administrative, or profes-
sional capacity, as those terms are defined in 29 CFR Part 541.
The term “service employee” includes all such persons
regardless of any contractual relationship that may be alleged
to exist between a contractor or subcontractor and such
persons.

“United States” means the 50 States, the District of Colum-
bia, Puerto Rico, the Northern Mariana Islands, American
Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake
Island, and Outer Continental Shelf lands as defined in the
Outer Continental Shelf Lands Act (43 U.S.C. 1331, et seq.),
but does not include any other place subject to U.S. jurisdic-
tion or any U.S. base or possession in a foreign country
(29 CFR 4.112).

“Wage and Hour Division” means the unit in the Employ-
ment Standards Administration of the Department of Labor to
which is assigned functions of the Secretary of Labor under
the Act.

“Wage determination” means a determination of minimum
wages or fringe benefits made under sections 2(a) or 4(c) of

the Act (41 U.S.C. 351(a) or 353(c)) applicable to the
employment in a given locality of one or more classes of ser-
vice employees.

22.1002 Statutory requirements.

22.1002-1 General.
Service contracts over $2,500 shall contain mandatory pro-

visions regarding minimum wages and fringe benefits, safe
and sanitary working conditions, notification to employees of
the minimum allowable compensation, and equivalent Fed-
eral employee classifications and wage rates. Under
41 U.S.C. 353(d), service contracts may not exceed 5 years.

22.1002-2 Wage determinations based on prevailing 
rates.
Contractors performing on service contracts in excess of

$2,500 to which no predecessor contractor’s collective bar-
gaining agreement applies shall pay their employees at least
the wages and fringe benefits found by the Department of
Labor to prevail in the locality or, in the absence of a wage
determination, the minimum wage set forth in the Fair Labor
Standards Act.

22.1002-3 Wage determinations based on collective 
bargaining agreements.
(a) Successor contractors performing on contracts in

excess of $2,500 for substantially the same services per-
formed in the same locality must pay wages and fringe bene-
fits (including accrued wages and benefits and prospective
increases) at least equal to those contained in any bona fide
collective bargaining agreement entered into under the prede-
cessor contract. This requirement is self-executing and is not
contingent upon incorporating a wage determination or the
wage and fringe benefit terms of the predecessor contractor’s
collective bargaining agreement in the successor contract.
This requirement will not apply if the Secretary of Labor
determines—

(1) After a hearing, that the wages and fringe benefits
are substantially at variance with those which prevail for ser-
vices of a similar character in the locality; or

(2) That the wages and fringe benefits are not the result
of arm’s length negotiations.

(b) Paragraphs in this Subpart 22.10 which deal with this
statutory requirement and the Department of Labor’s imple-
menting regulations are 22.1010, concerning notification to
contractors and bargaining representatives of procurement
dates; 22.1012-2, explaining when a collective bargaining
agreement will not apply due to late receipt by the contracting
officer; and 22.1013 and 22.1021, explaining when the appli-
cation of a collective bargaining agreement can be challenged
due to a variance with prevailing rates or lack of arm’s length
bargaining.
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22.1002-4 Application of the Fair Labor Standards Act 
minimum wage.
No contractor or subcontractor holding a service contract

for any dollar amount shall pay any of its employees working
on the contract less than the minimum wage specified in
section 6(a)(1) of the Fair Labor Standards Act
(29 U.S.C. 206).

22.1003 Applicability.

22.1003-1 General.
This Subpart 22.10 applies to all Government contracts,

the principal purpose of which is to furnish services in the
United States through the use of service employees, except as
exempted in 22.1003-3 and 22.1003-4 of this section, or any
subcontract at any tier thereunder. This subpart does not apply
to individual contract requirements for services in contracts
not having as their principal purpose the furnishing of ser-
vices. The nomenclature, type, or particular form of contract
used by contracting agencies is not determinative of coverage.

22.1003-2 Geographical coverage of the Act.
The Act applies to service contracts performed in the

United States (see 22.1001). The Act does not apply to con-
tracts performed outside the United States.

22.1003-3 Statutory exemptions.
The Act does not apply to—
(a) Any contract for construction, alteration, or repair of

public buildings or public works, including painting and
decorating;

(b) Any work required to be done in accordance with the
provisions of the Walsh-Healey Public Contracts Act
(41 U.S.C. 35-45);

(c) Any contract for transporting freight or personnel by
vessel, aircraft, bus, truck, express, railroad, or oil or gas pipe-
line where published tariff rates are in effect;

(d) Any contract for furnishing services by radio, tele-
phone, telegraph, or cable companies subject to the Commu-
nications Act of 1934;

(e) Any contract for public utility services;
(f) Any employment contract providing for direct services

to a Federal agency by an individual or individuals; or
(g) Any contract for operating postal contract stations for

the U.S. Postal Service.

22.1003-4 Administrative limitations, variations, 
tolerances, and exemptions.
(a) The Secretary of Labor may provide reasonable limita-

tions and may make rules and regulations allowing reasonable
variations, tolerances, and exemptions to and from any or all
provisions of the Act other than section 10 (41 U.S.C. 358).

These will be made only in special circumstances where it has
been determined that the limitation, variation, tolerance, or
exemption is necessary and proper in the public interest or to
avoid the serious impairment of Government business, and is
in accord with the remedial purpose of the Act to protect pre-
vailing labor standards (41 U.S.C. 353(b)). See 29 CFR 4.123
for a listing of administrative exemptions, tolerances, and
variations. Requests for limitations, variances, tolerances, and
exemptions from the Act shall be submitted in writing through
contracting channels and the agency labor advisor to the Wage
and Hour Administrator.

(b) In addition to the statutory exemptions cited in
22.1003-3 of this subsection, the Secretary of Labor has
exempted the following types of contracts from all provisions
of the Act:

(1) Contracts entered into by the United States with
common carriers for the carriage of mail by rail, air (except air
star routes), bus, and ocean vessel, where such carriage is per-
formed on regularly scheduled runs of the trains, airplanes,
buses, and vessels over regularly established routes and
accounts for an insubstantial portion of the revenue therefrom.

(2) Any contract entered into by the U.S. Postal Service
with an individual owner-operator for mail service if it is not
contemplated at the time the contract is made that the owner-
operator will hire any service employee to perform the ser-
vices under the contract except for short periods of vacation
time or for unexpected contingencies or emergency situations
such as illness, or accident.

(3) Contracts for the carriage of freight or personnel if
such carriage is subject to rates covered by section 10721 of
the Interstate Commerce Act.

(4) Contracts as follows:
(i) Contracts principally for the maintenance, cali-

bration, or repair of the following types of equipment are
exempt, subject to the restrictions in subdivisions (b)(4)(ii),
(b)(4)(iii), and (b)(4)(iv) of this subsection.

(A) Automated data processing equipment and
office information/word processing systems.

(B) Scientific equipment and medical apparatus
or equipment if the application of micro-electronic circuitry or
other technology of at least similar sophistication is an essen-
tial element (for example, Federal Supply Classification
(FSC) Group 65, Class 6515, “Medical Diagnostic Equip-
ment;” Class 6525, “X-Ray Equipment;” FSC Group 66,
Class 6630, “Chemical Analysis Instruments;” and Class
6665, “Geographical and Astronomical Instruments,” are
largely composed of the types of equipment exempted
hereunder).

(C) Office/business machines not otherwise
exempt pursuant to subdivision (b)(4)(i)(A) of this subsec-
tion, if such services are performed by the manufacturer or
supplier of the equipment.
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(ii) The exemption set forth in this
subparagraph (b)(4) of this subsection shall apply only under
the following circumstances:

(A) The items of equipment are commercial items
which are used regularly for other than Government purposes
and are sold or traded by the contractor in substantial quanti-
ties to the general public in the course of normal business
operations.

(B) The contract services are furnished at prices
which are, or are based on, established catalog or market
prices (see 29 CFR 4.123(e)(1)(ii)(B)) for the maintenance,
calibration, or repair of such commercial items.

(C) The contractor utilizes the same compensa-
tion (wage and fringe benefits) plan for all service employees
performing work under the contract as the contractor uses for
equivalent employees servicing the same equipment of com-
mercial customers.

(D) The contractor certifies in the contract to the
provisions in subdivision (b)(4)(ii) of this subsection. (See
22.1006(d).)

(iii)(A) Determinations of the applicability of this
exemption shall be made in the first instance by the contract-
ing officer before contract award. In determining that the
exemption applies, the contracting officer shall consider all
factors and make an affirmative determination that all of the
above conditions have been met.

(B) If any potential offerors would not qualify for
the exemption, the contracting officer shall incorporate in the
solicitation the Service Contract Act clause (see 22.1006(a))
and, if the contract will exceed $2,500, the appropriate
Department of Labor wage determination (see 22.1007).

(iv) If the Department of Labor determines after con-
tract award that any of the requirements for exemption in
subparagraph (b)(4) of this subsection have not been met, the
exemption will be deemed inapplicable, and the contract shall
become subject to the Service Contract Act, effective as of the
date of the Department of Labor determination.

22.1003-5 Some examples of contracts covered.
The following examples, while not definitive or exclusive,

illustrate some of the types of services that have been found
to be covered by the Act (see 29 CFR 4.130 for additional
examples):

(a) Motor pool operation, parking, taxicab, and ambulance
services.

(b) Packing, crating, and storage.
(c) Custodial, janitorial, housekeeping, and guard services.
(d) Food service and lodging.
(e) Laundry, dry-cleaning, linen-supply, and clothing alter-

ation and repair services.
(f) Snow, trash, and garbage removal.
(g) Aerial spraying and aerial reconnaissance for fire

detection.

(h) Some support services at installations, including
grounds maintenance and landscaping.

(i) Certain specialized services requiring specific skills,
such as drafting, illustrating, graphic arts, stenographic
reporting, or mortuary services.

(j) Electronic equipment maintenance and operation and
engineering support services.

(k) Maintenance and repair of all types of equipment, for
example, aircraft, engines, electrical motors, vehicles, and
electronic, office and related business and construction equip-
ment. (But see 22.1003-4(b)(4).)

(l) Operation, maintenance, or logistics support of a Fed-
eral facility.

(m) Data collection, processing and analysis services.

22.1003-6 Repair distinguished from remanufacturing of 
equipment.
(a) Contracts principally for remanufacturing of equipment

which is so extensive as to be equivalent to manufacturing are
subject to the Walsh-Healey Public Contracts Act, rather than
to the Service Contract Act. Remanufacturing shall be
deemed to be manufacturing when the criteria in either
subparagraphs (a)(1) or (a)(2) of this subsection are met.

(1) Major overhaul of an item, piece of equipment, or
material which is degraded or inoperable, and under which all
of the following conditions exist:

(i) The item or equipment is required to be com-
pletely or substantially torn down into individual component
parts.

(ii) Substantially all of the parts are reworked, reha-
bilitated, altered and/or replaced.

(iii) The parts are reassembled so as to furnish a
totally rebuilt item or piece of equipment.

(iv) Manufacturing processes similar to those which
were used in the manufacturing of the item or piece of equip-
ment are utilized.

(v) The disassembled components, if usable (except
for situations where the number of items or pieces of equip-
ment involved are too few to make it practicable) are commin-
gled with existing inventory and, as such, lose their
identification with respect to a particular piece of equipment.

(vi) The items or equipment overhauled are restored
to original life expectancy, or nearly so.

(vii) Such work is performed in a facility owned or
operated by the contractor.

(2) Major modification of an item, piece of equipment,
or material which is wholly or partially obsolete, and under
which all of the following conditions exist:

(i) The item or equipment is required to be com-
pletely or substantially torn down.

(ii) Outmoded parts are replaced.
(iii) The item or equipment is rebuilt or reassembled.
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(iv) The contract work results in the furnishing of a
substantially modified item in a usable and serviceable
condition.

(v) The work is performed in a facility owned or
operated by the contractor.

(b) Remanufacturing does not include the repair of dam-
aged or broken equipment which does not require a complete
teardown, overhaul, and rebuild as described in
subparagraphs (a)(1) and (a)(2) of this subsection, or the peri-
odic and routine maintenance, preservation, care, adjustment,
upkeep, or servicing of equipment to keep it in usable, ser-
viceable, working order. Such contracts typically are billed on
an hourly rate (labor plus materials and parts) basis. Any con-
tract principally for this type of work is subject to the Service
Contract Act. Examples of such work include the following:

(1) Repair of an automobile, truck, or other vehicle,
construction equipment, tractor, crane, aerospace, air condi-
tioning and refrigeration equipment, electric motors, and
ground powered industrial or vehicular equipment.

(2) Repair of typewriters and other office equipment
(but see 22.1003-4(b)(4)).

(3) Repair of appliances, radios, television sets, calcu-
lators, and other electronic equipment.

(4) Inspecting, testing, calibration, painting, packaging,
lubrication, tune-up, or replacement of internal parts of equip-
ment listed in subparagraphs (b)(1), (b)(2), and (b)(3) of this
subsection.

(5) Reupholstering, reconditioning, repair, and refinish-
ing of furniture.

22.1003-7 Questions concerning applicability of the Act.
If the contracting officer questions the applicability of the

Act to an acquisition, the contracting officer shall request the
advice of the agency labor advisor. Unresolved questions shall
be submitted in a timely manner to the Administrator, Wage
and Hour Division, for determination.

22.1004 Department of Labor responsibilities and 
regulations.
Under the Act, the Secretary of Labor is authorized and

directed to enforce the provisions of the Act, make rules and
regulations, issue orders, hold hearings, make decisions, and
take other appropriate action. The Department of Labor has
issued implementing regulations on such matters as—

(a) Service contract labor standards provisions and proce-
dures (29 CFR Part 4, Subpart A);

(b) Wage determination procedures (29 CFR part 4, sub-
parts A and B);

(c) Application of the Act (rulings and interpretations)
(29 CFR Part 4, Subpart C);

(d) Compensation standards (29 CFR Part 4, Subpart D);
(e) Enforcement (29 CFR Part 4, Subpart E);

(f) Safe and sanitary working conditions (29 CFR
Part 1925);

(g) Rules of practice for administrative proceedings
enforcing service contract labor standards (29 CFR Part 6);
and

(h) Practice before the Board of Service Contract Appeals
(29 CFR Part 8).

22.1005 [Reserved]

22.1006 Contract clauses.
(a) The contracting officer shall insert the clause at

52.222-41, Service Contract Act of 1965, as amended, in
solicitations and contracts if the contract is subject to the Act
and is—

(1) For over $2,500; or
(2) For an indefinite dollar amount and the contracting

officer does not know in advance that the contract amount will
be $2,500 or less.

(b) The contracting officer shall insert the clause at
52.222-42, Statement of Equivalent Rates for Federal Hires,
in solicitations and contracts if the contract amount is
expected to be over $2,500 and the Act is applicable. (See
22.1016.)

(c)(1) The contracting officer shall insert the clause at
52.222-43, Fair Labor Standards Act and Service Contract
Act—Price Adjustment (Multiple Year and Option Con-
tracts), or another clause which accomplishes the same pur-
pose, in solicitations and contracts if the contract is expected
to be a fixed-price service contract containing the clause at
52.222-41, Service Contract Act of 1965, as amended, and is
a multiple year contract or is a contract with options to renew
which exceeds the simplified acquisition threshold. The
clause may be used in contracts that do not exceed the simpli-
fied acquisition threshold. The clause at 52.222-43, Fair
Labor Standards Act and Service Contract Act—Price Adjust-
ment (Multiple Year and Option Contracts), applies to both
contracts subject to area prevailing wage determinations and
contracts subject to the incumbent contractor’s collective bar-
gaining agreement in effect during this contract’s preceding
contract period (see 22.1002-2 and 22.1002-3). Contracting
officers shall ensure that contract prices or contract unit price
labor rates are adjusted only to the extent that a contractor’s
increases or decreases in applicable wages and fringe benefits
are made to comply with the requirements set forth in the
clauses at 52.222-43 (subparagraphs (c)(1), (2) and (3)), or
52.222-44 (subparagraphs (b)(1) and (2)). (For example, the
prior year wage determination required a minimum wage rate
of $4.00 per hour. The contractor actually paid $4.10. The new
wage determination increases the minimum rate to $4.50. The
contractor increases the rate actually paid to $4.75 per hour.
The allowable price adjustment is $.40 per hour.)
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(2) The contracting officer shall insert the clause at
52.222-44, Fair Labor Standards Act and Service Contract
Act—Price Adjustment, in solicitations and contracts if the
contract is expected to be a fixed-price service contract con-
taining the clause at 52.222-41, Service Contract Act of 1965,
as amended, exceeds the simplified acquisition threshold, and
is not a multiple year contract or is not a contract with options
to renew. The clause may be used in contracts that do not
exceed the simplified acquisition threshold. The clause at
52.222-44, Fair Labor Standards Act and Service Contract
Act—Price Adjustment, applies to both contracts subject to
area prevailing wage determinations and contracts subject to
contractor collective bargaining agreements (see 22.1002-2
and 22.1002-3).

(3) The clauses prescribed in paragraph 22.1006(c)(1)
cover situations in which revised minimum wage rates are
applied to contracts by operation of law, or by revision of a
wage determination in connection with (i) exercise of a con-
tract option or (ii) extension of a multiple year contract into a
new program year. If a clause prescribed in 16.203-4(d) is
used, it must not conflict with, or duplicate payment under, the
clauses prescribed in this paragraph 22.1006(c).

(d) [Reserved]
(e)(1) The contracting officer shall insert the clause at

52.222-48, Exemption from Application of Service Contract
Act Provisions–Contractor Certification, in any solicitation
and resulting contract calling for the maintenance, calibration,
and/or repair of information technology, scientific and medi-
cal, and office and business equipment if the contracting
officer determines that the resultant contract may be exempt
from Service Contract Act coverage as described at
22.1003-4(b)(4).

(2) If the successful offeror does not certify that the
exemption applies, the contracting officer shall not insert the
clause at 52.222-48 and instead shall insert in the contract—

(i) The applicable Service Contract Act clause(s);
and

(ii) The appropriate Department of Labor wage
determination if the contract exceeds $2,500.

(f) The contracting officer shall insert the clause at
52.222-49, Service Contract Act—Place of Performance
Unknown, if using the procedures prescribed in 22.1009-4.

22.1007 Requirement to obtain wage determinations.
The contracting officer shall obtain wage determinations for
the following service contracts:

(a) Each new solicitation and contract in excess of $2,500.
(b) Each contract modification which brings the contract

above $2,500 and—
(1) Extends the existing contract pursuant to an option

clause or otherwise; or
(2) Changes the scope of the contract whereby labor

requirements are affected significantly.

(c) Each multiple year contract in excess of $2,500 upon—
(1) Annual anniversary date if the contract is subject to

annual appropriations; or
(2) Biennial anniversary date if the contract is not sub-

ject to annual appropriations and its proposed term exceeds
2 years—unless otherwise advised by the Wage and Hour
Division.

22.1008 Procedures for obtaining wage determinations.

22.1008-1 Obtaining wage determinations.
(a) Contracting officers may obtain most prevailing wage

determinations using the WDOL website.  Contracting offic-
ers may also use the Department of Labor’s e98 electronic
process, located on the WDOL website, to request a wage
determination directly from the Department of Labor.  If the
WDOL database does not contain the applicable prevailing
wage determination for a contract action, the contracting
officer must use the e98 process to request a wage determina-
tion from the Department of Labor.

(b) In using the e98 process to obtain prevailing wage
determinations, contracting officers shall provide as complete
and accurate information on the e98 as possible. Contracting
officers shall ensure that the email address submitted on an
e98 request is accurate.

(c) The contracting officer must anticipate the amount of
time required to gather the information necessary to obtain a
wage determination, including sufficient time, if necessary, to
contact the Department of Labor to request wage determina-
tions that are not available through use of the WDOL.

(d) Although the WDOL website provides assistance to the
contracting agency to select the correct wage determination,
the contracting agency remains responsible for the wage
determination selected.  If the contracting agency has used the
e98 process, the Department of Labor will respond to the con-
tracting agency based on the information provided on the e98.
The contracting agency may rely upon the Department of
Labor response as the correct wage determination for the con-
tract. 

(e) To obtain the applicable wage determination for each
contract action, the contracting officer shall determine the fol-
lowing information concerning the service employees
expected to be employed by the contractor and any subcon-
tractors in performing the contract: 

(1) Determine the classes of service employees to be uti-
lized in performance of the contract using the Wage and Hour
Division’s Service Contract Act Directory of Occupations
(Directory).  The Directory can be found on WDOL’s Library
Page, and is for sale by the Superintendent of Documents,
U.S. Government Printing Office.

(2) Determine the locality where the services will be
performed (see 22.1009).
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(3) Determine whether Section 4(c) of the Act applies
(see 22.1008-2, 22.1010 and 22.1012-2).

(4) Determine the wage rate that would be paid each
class if employed by the agency and subject to the wage pro-
visions of 5 U.S.C. 5341 and/or 5332 (see 22.1016).

(f) If the contracting officer has questions regarding the
procedures for obtaining a wage determination, or questions
regarding the selection of a wage determination, the contract-
ing officer should request assistance from the agency labor
advisor.

22.1008-2 Section 4(c) successorship with incumbent 
contractor collective bargaining agreement.
(a) Early in the acquisition cycle, the contracting officer

shall determine whether section 4(c) of the Act affects the new
acquisition. The contracting officer shall determine whether
there is a predecessor contract covered by the Act and, if so,
whether the incumbent prime contractor or its subcontractors
and any of their employees have a collective bargaining agree-
ment.

(b) Section 4(c) of the Act provides that a successor con-
tractor must pay wages and fringe benefits (including accrued
wages and benefits and prospective increases) to service
employees at least equal to those agreed upon by a predeces-
sor contractor under the following conditions:

(1) The services to be furnished under the proposed con-
tract will be substantially the same as services being furnished
by an incumbent contractor whose contract the proposed con-
tract will succeed.

(2) The services will be performed in the same locality.
(3) The incumbent prime contractor or subcontractor is

furnishing such services through the use of service employees
whose wages and fringe benefits are the subject of one or more
collective bargaining agreements.

(c) The application of section 4(c) of the Act is subject to
the following limitations:

(1) Section 4(c) of the Act will not apply if the incum-
bent contractor enters into a collective bargaining agreement
for the first time and the agreement does not become effective
until after the expiration of the incumbent’s contract.

(2) If the incumbent contractor enters into a new or
revised collective bargaining agreement during the period of
the incumbent’s performance on the current contract, the
terms of the new or revised agreement shall not be effective
for the purposes of section 4(c) of the Act under the following
conditions:

(i)(A) In sealed bidding, the contracting agency
receives notice of the terms of the collective bargaining agree-
ment less than 10 days before bid opening and finds that there
is not reasonable time still available to notify bidders (see
22.1012-2(a)); or

(B) For contractual actions other than sealed bid-
ding, the contracting agency receives notice of the terms of the

collective bargaining agreement after award, provided that the
start of performance is within 30 days of award (see
22.1012-2(b)); and

(ii) The contracting officer has given both the incum-
bent contractor and its employees’ collective bargaining agent
timely written notification of the applicable acquisition dates
(see 22.1010).

(d)(1) If section 4(c) of the Act applies, the contracting
officer shall obtain a copy of any collective bargaining agree-
ment between an incumbent contractor or subcontractor and
its employees. Obtaining a copy of an incumbent contractor’s
collective bargaining agreement may involve coordination
with the administrative contracting officer responsible for
administering the predecessor contract. (Paragraph (m) of the
clause at 52.222-41, Service Contract Act of 1965, as
amended, requires the incumbent prime contractor to furnish
the contracting officer a copy of each collective bargaining
agreement.) 

(2) If the contracting officer has timely received the col-
lective bargaining agreement, the contracting officer may use
the WDOL website to prepare a wage determination referenc-
ing the agreement and incorporate that wage determination,
attached to a complete copy of the collective bargaining
agreement, into the successor contract action.  In using the
WDOL process, it is not necessary to submit a copy of the col-
lective bargaining agreement to the Department of Labor
unless requested to do so.

(3) The contracting officer may also use the e98 process
on WDOL to request that the Department of Labor prepare the
cover wage determination.  The Department of Labor’s
response to the e98 may include a request for the contracting
officer to submit a complete copy of the collective bargaining
agreement.  Any questions regarding the applicability of the
Act to a collective bargaining agreement should be directed to
the agency labor advisor.

(e)(1) Section 4(c) of the Act will not apply if the Secretary
of Labor determines (i) after a hearing, that the wages and
fringe benefits in the predecessor contractor’s collective bar-
gaining agreement are substantially at variance with those
which prevail for services of a similar character in the locality,
or (ii) that the wages and fringe benefits in the predecessor
contractor’s collective bargaining agreement are not the result
of arm’s length negotiations (see 22.1013 and 22.1021). The
Department of Labor (DOL) has concluded that contingent
collective bargaining agreement provisions that attempt to
limit a contractor’s obligations by means such as requiring
issuance of a wage determination by the DOL, requiring
inclusion of the wage determination in the contract, or requir-
ing the Government to adequately reimburse the contractor,
generally reflect a lack of arm’s length negotiations.

(2) If the contracting officer’s review (see 22.1013)
indicates that monetary provisions of the collective bargain-
ing agreement may be substantially at variance or may not
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have been reached as a result of arm’s length bargaining, the
contracting officer shall immediately contact the agency labor
advisor to consider if further action is warranted.

(f) If the services are being furnished at more than one loca-
tion and the collectively bargained wage rates and fringe ben-
efits are different at different locations or do not apply to one
or more locations, the contracting officer shall identify the
locations to which the agreements apply.

(g) If the collective bargaining agreement does not apply to
all service employees under the contract, the contracting
officer shall access WDOL to obtain the prevailing wage
determination for those service employee classifications that
are not covered by the collective bargaining agreement.  The
contracting officer shall separately list in the solicitation and
contract the service employee classifications—

(1) Subject to the collective bargaining agreement; and
(2) Not subject to any collective bargaining agreement.

22.1009 Place of performance unknown.

22.1009-1 General.
If the place of performance is unknown, the contracting

officer may use the procedures in this section. The contracting
officer should first attempt to identify the specific places or
geographical areas where the services might be performed
(see 22.1009-2) and then may follow the procedures either in
22.1009-3 or in 22.1009-4.

22.1009-2 Attempt to identify possible places of 
performance.
The contracting officer should attempt to identify the spe-

cific places or geographical areas where the services might be
performed. The following may indicate possible places of
performance:

(a) Locations of previous contractors and their
competitors.

(b) Databases available via the Internet for lists of prospec-
tive offerors and contractors.

(c) Responses to a presolicitation notice (see 5.204).

22.1009-3 All possible places of performance identified.
(a) If the contracting officer can identify all the possible

places or areas of performance (even though the actual place
of performance will not be known until the successful offeror
is chosen), the contracting officer shall obtain a wage deter-
mination for each locality where services may be performed
(see 22.1008).

(b) If the contracting officer subsequently learns of any
potential offerors in previously unidentified places before the
closing date for submission of offers, the contracting officer
shall—

(1) Obtain wage determinations for the additional
places of performance and amend the solicitation to include
all wage determinations.  If necessary, the contracting officer
shall extend the time for submission of final offers; and

(2) Follow the procedures in 22.1009-4.

22.1009-4 All possible places of performance not 
identified.
If the contracting officer believes that there may be offerors

interested in performing in unidentified places or areas, the
contracting officer may use the following procedures:

(a) Include the following information in the synopsis and
solicitation:

(1) That the place of performance is unknown.
(2) The possible places or areas of performance that the

contracting officer has already identified.
(3) That the contracting officer will obtain wage deter-

minations for additional possible places of performance if
asked to do so in writing.

(4) The time and date by which offerors must notify the
contracting officer of additional places of performance.

(b) Include the information required by paragraphs (a)(2)
and (a)(4) of this section in the clause at 52.222-49, Service
Contract Act–Place of Performance Unknown (see
22.1006(f)).  The closing date for receipt of offerors’ requests
for wage determinations for additional possible places of per-
formance should allow reasonable time for potential offerors
to review the solicitation and determine their interest in com-
peting.  Generally, 10 to 15 days from the date of issuance of
the solicitation may be considered a reasonable period of time.

(c) The procedures in 14.304 shall apply to late receipt of
offerors’ requests for wage determinations for additional
places of performance.  However, late receipt of an offeror’s
request for a wage determination for additional places of per-
formance does not preclude the offeror’s competing for the
proposed acquisition.

(d) If the contracting officer receives any timely requests
for wage determinations for additional places of performance
the contracting officer shall—

(1) Obtain wage determinations for the additional
places of performance; and 

(2) Amend the solicitation to include all wage determi-
nations and, if necessary, extend the time for submission of
final offers.

(e) If the successful offeror did not make a timely request
for a wage determination and will perform in a place of per-
formance for which the contracting officer therefore did not
request a wage determination, the contracting officer shall—

(1) Award the contract;
(2) Obtain a wage determination; and
(3) Incorporate the wage determination in the contract,

retroactive to the date of contract award and with no adjust-
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ment in contract price, pursuant to the clause at 52.222-49,
Service Contract–Place of Performance Unknown.

22.1010 Notification to interested parties under collective 
bargaining agreements.
(a) The contracting officer should determine whether the

incumbent prime contractor’s or its subcontractors’ service
employees performing on the current contract are represented
by a collective bargaining agent. If there is a collective bar-
gaining agent, the contracting officer shall give both the
incumbent contractor and its employees’ collective bargain-
ing agent written notification of—

(1) The forthcoming successor contract and the appli-
cable acquisition dates (issuance of solicitation, opening of
bids, commencement of negotiations, award of contract, or
start of performance, as the case may be); or

(2) The forthcoming contract modification and applica-
ble acquisition dates (exercise of option, extension of con-
tract, change in scope, or start of performance, as the case may
be); or

(3) The forthcoming multiple year contract anniversary
date (annual anniversary date or biennial date, as the case may
be).

(b) This written notification must be given at least 30 days
in advance of the earliest applicable acquisition date or the
applicable annual or biennial anniversary date in order for the
time-of-receipt limitations in paragraphs 22.1012-2(a) and (b)
to apply. The contracting officer shall retain a copy of the noti-
fication in the contract file.

22.1011 [Reserved]

22.1012 Applicability of revisions to wage 
determinations.

22.1012-1 Prevailing wage determinations.
(a)(1) The Wage and Hour Administrator may issue revi-

sions to prevailing wage determinations periodically.  The
need for inclusion of a revised prevailing wage determination
in a solicitation, contract or contract modification (see
22.1007) is determined by the date of receipt of the revised
prevailing wage determination by the contracting agency.
(Note the distinction between receipt by the agency and
receipt by the contracting officer which may occur later.)

(i) For purposes of using WDOL, the time of receipt
by the contracting agency shall be the first day of publication
of the revised prevailing wage determination on the website.

(ii) For purposes of using the e98 process, the time
of receipt by the contracting agency shall be the date the
agency receives actual notice of a new or revised prevailing
wage determination from the Department of Labor as an e98
response.

(2) In selecting a prevailing wage determination from
the WDOL website for use in a solicitation or other contract
action, the contracting officer shall monitor the WDOL web-
site to determine whether the applicable wage determination
has been revised.  Revisions published on the WDOL website
or otherwise communicated to the contracting officer within
the timeframes prescribed at 22.1012-1(b) and (c) are effec-
tive and must be included in the resulting contract.  Monitor-
ing can be accomplished by use of the WDOL website’s
“Alert Service”.

(b) The following shall apply when contracting by sealed
bidding: a revised prevailing wage determination shall not be
effective if it is received by the contracting agency less than
10 days before the opening of bids, and the contracting officer
finds that there is not reasonable time to incorporate the revi-
sion in the solicitation.

(c) For contractual actions other than sealed bidding, a
revised prevailing wage determination received by the con-
tracting agency after award of a new contract or a modifica-
tion as specified in 22.1007(b) shall not be effective provided
that the start of performance is within 30 days of the award or
the specified modification.  If the contract does not specify a
start of performance date which is within 30 days of the award
or the specified modification, and if contract performance
does not commence within 30 days of the award or the spec-
ified modification, any revision received by the contracting
agency not less than 10 days before commencement of the
work shall be effective.

(d) If the contracting officer has submitted an e98 to the
Department of Labor requesting a prevailing wage determi-
nation and has not received a response within 10 days, the con-
tracting officer shall contact the Wage and Hour Division by
telephone to determine when the wage determination can be
expected.  (The telephone number is provided on the e98 web-
site.)

22.1012-2 Wage determinations based on collective 
bargaining agreements.
(a) In sealed bidding, a new or changed collective bargain-

ing agreement shall not be effective under section 4(c) of the
Act if the contracting agency has received notice of the terms
of the new or changed collective bargaining agreement less
than 10 days before bid opening and the contracting officer
determines that there is not reasonable time to incorporate the
new or changed terms of the collective bargaining agreement
in the solicitation.

(b) For contractual actions other than sealed bidding, a new
or changed collective bargaining agreement shall not be effec-
tive under section 4(c) of the Act if notice of the terms of the
new or changed collective bargaining agreement is received
by the contracting agency after award of a successor contract
or a modification as specified in 22.1007(b), provided that the
contract start of performance is within 30 days of the award
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of the contract or of the specified modification.  If the contract
does not specify a start of performance date which is within
30 days of the award of the contract or of the specified mod-
ification, or if contract performance does not commence
within 30 days of the award of the contract or of the specified
modification, any notice of the terms of a new or changed col-
lective bargaining agreement received by the agency not less
than 10 days before commencement of the work shall be
effective for purposes of the successor contract under section
4(c) of the Act.

(c) The limitations in paragraphs (a) and (b) of this subsec-
tion shall apply only if timely notification required in 22.1010
has been given.

(d) If the contracting officer has submitted an e98 to
Department of Labor requesting a wage determination based
on a collective bargaining agreement and has not received a
response from the Department of Labor within 10 days, the
contracting officer shall contact the Wage and Hour Division
by telephone to determine when the wage determination can
be expected.  (The telephone number is provided on the e98
website.) If the Department of Labor is unable to provide the
wage determination by the latest date needed to maintain the
acquisition schedule, the contracting officer shall incorporate
the collective bargaining agreement itself in a solicitation or
other contract action (e.g., exercise of option) and include a
wage determination referencing that collective bargaining
agreement created by use of the WDOL website (see 22.1008-
2(d)(2)).

22.1013 Review of wage determination.
(a) Based on incumbent collective bargaining agreement.

(1) If wages, fringe benefits, or periodic increases provided
for in a collective bargaining agreement vary substantially
from those prevailing for similar services in the locality, the
contracting officer shall immediately contact the agency labor
advisor to consider instituting the procedures in 22.1021.

(1) If the contracting officer believes that an incumbent
or predecessor contractor’s agreement was not the result of
arm’s length negotiations, the contracting officer shall contact
the agency labor advisor to determine appropriate action.

(b) Based on other than incumbent collective bargaining
agreement. Upon receiving a wage determination not predi-
cated upon a collective bargaining agreement, the contracting
officer shall ascertain—

(1) If the wage determination does not conform with
wages and fringe benefits prevailing for similar services in the
locality; or

(2) If the wage determination contains significant errors
or omissions. If either subparagraph (b)(1) or (b)(2) of this
section is evident, the contracting officer shall contact the
agency labor advisor to determine appropriate action.

22.1014 Delay over 60 days in bid opening or 
commencement of work.
If a wage determination was obtained through the e98 pro-

cess, and bid opening, or commencement of work under a
negotiated contract has been delayed, for whatever reason,
more than 60 days from the date indicated on the previously
submitted e98, the contracting officer shall submit a new e98.
Any revision of a wage determination received by the con-
tracting agency as a result of that communication shall super-
sede the earlier response as the wage determination applicable
to the particular acquisition subject to the time frames in
22.1012-1(b) and (c).

22.1015 Discovery of errors by the Department of Labor.
If the Department of Labor discovers and determines,

whether before or after a contract award, that a contracting
officer made an erroneous determination that the Service Con-
tract Act did not apply to a particular acquisition or failed to
include an appropriate wage determination in a covered con-
tract, the contracting officer, within 30 days of notification by
the Department of Labor, shall include in the contract the
clause at 52.222-41 and any applicable wage determination
issued by the Administrator. If the contract is subject to
section 10 of the Act (41 U.S.C. 358), the Administrator may
require retroactive application of that wage determination.
The contracting officer shall equitably adjust the contract
price to reflect any changed cost of performance resulting
from incorporating a wage determination or revision.

22.1016 Statement of equivalent rates for Federal hires.
(a) The statement required under the clause at 52.222-42,

Statement of Equivalent Rates for Federal Hires, (see
22.1006(b)) shall set forth those wage rates and fringe benefits
that would be paid by the contracting activity to the various
classes of service employees expected to be utilized under the
contract if 5 U.S.C. 5332 (General Schedule—white collar)
and/or 5 U.S.C. 5341 (Wage Board—blue collar) were
applicable.

(b) Procedures for computation of these rates are as
follows:

(1) Wages paid blue collar employees shall be the basic
hourly rate for each class. The rate shall be Wage Board pay
schedule step two for nonsupervisory service employees and
step three for supervisory service employees.

(2) Wages paid white collar employees shall be an
hourly rate for each class. The rate shall be obtained by divid-
ing the general pay schedule step one biweekly rate by 80.

(3) Local civilian personnel offices can assist in deter-
mining and providing grade and salary data.

22.1017 [Reserved]
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22.1018 Notification to contractors and employees.
The contracting officer shall take the following steps to

ensure that service employees are notified of minimum wages
and fringe benefits.

(a) As soon as possible after contract award, inform the
contractor of the labor standards requirements of the contract
relating to the Act and of the contractor’s responsibilities
under these requirements, unless it is clear that the contractor
is fully informed.

(b) At the time of award, furnish the contractor Department
of Labor Publication WH-1313, Notice to Employees Work-
ing on Government Contracts, for posting at a prominent and
accessible place at the worksite before contract performance
begins. The publication advises employees of the compensa-
tion (wages and fringe benefits) required to be paid or fur-
nished under the Act and satisfies the notice requirements in
paragraph (g) of the clause at 52.222-41, Service Contract Act
of 1965, as amended.

(c) Attach any applicable wage determination to Publica-
tion WH-1313.

22.1019 Additional classes of service employees.
(a) If the contracting officer is aware that contract perfor-

mance involves classes of service employees not included in
the wage determination, the contracting officer shall require
the contractor to classify the unlisted classes so as to provide
a reasonable relationship (i.e., appropriate level of skill com-
parison) between the unlisted classifications and the classifi-
cations listed in the determination (see paragraph (c) of the
clause at 52.222-41, Service Contract Act of 1965, as
amended). The contractor shall initiate the conforming proce-
dure before unlisted classes of employees perform contract
work. The contractor shall submit Standard Form (SF) 1444,
Request For Authorization of Additional Classification and
Rate. The contracting officer shall review the proposed clas-
sification and rate and promptly submit the completed
SF 1444 (which must include information regarding the
agreement or disagreement of the employees’ representative
or the employees themselves together with the agency recom-
mendation) and all other pertinent information to the Wage
and Hour Division. Within 30 days of receipt of the request,
the Wage and Hour Division will (1) approve, modify, or dis-
approve the request when the parties are in agreement or
(2) render a final determination in the event of disagreement
among the parties. If the Wage and Hour Division will require
more than 30 days to take action, it will notify the contracting
officer within 30 days of receipt of the request that additional
time is necessary.

(b) Some wage determinations will list a series of classes
within a job classification family, for example, Computer
Operators, level I, II, and III, or Electronic Technicians, level
I, II, and III, or Clerk Typist, level I and II. Generally, level I
is the lowest level. It is the entry level, and establishment of

a lower level through conformance is not permissible. Further,
trainee classifications may not be conformed. Helpers in
skilled maintenance trades (for example, electricians, machin-
ists, and automobile mechanics) whose duties constitute, in
fact, separate and distinct jobs may also be used if listed on the
wage determination, but may not be conformed. Conformance
may not be used to artificially split or subdivide classifications
listed in the wage determination. However, conforming pro-
cedures may be used if the work which an employee performs
under the contract is not within the scope of any classification
listed on the wage determination, regardless of job title. (See
29 CFR 4.152.)

(c) Subminimum rates for apprentices, student learners,
and handicapped workers are permissible in accordance with
paragraph (q) of the clause at 52.222-41, Service Contract Act
of 1965, as amended.

22.1020 Seniority lists.
If a contract is performed at a Federal facility where

employees may be hired/retained by a succeeding contractor,
the incumbent prime contractor is required to furnish a certi-
fied list of all service employees on the contractor’s or sub-
contractor’s payroll during the last month of the contract,
together with anniversary dates of employment, to the con-
tracting officer no later than 10 days before contract comple-
tion. (See paragraph (n) of the clause at 52.222-41, Service
Contract Act of 1965, as amended.) At the commencement of
the succeeding contract, the contracting officer shall provide
a copy of the list to the successor contractor for determining
employee eligibility for vacation or other fringe benefits
which are based upon length of service, including service with
predecessor contractors if such benefit is required by an appli-
cable wage determination.

22.1021 Request for hearing.
(a) A contracting agency or other interested party may

request a hearing on an issue presented in 22.1013(a). To
obtain a hearing for the contracting agency, the contracting
officer shall submit a written request through appropriate
channels (ordinarily the agency labor advisor) to—

Administrator, Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

(b) A request for a substantial variance hearing shall
include sufficient data to show that the rates at issue vary sub-
stantially from those prevailing for similar services in the
locality. The request shall also include—

(1) The number of the wage determinations at issue;
(2) The name of the contracting agency whose contract

is involved;

(FAC 2005–10)



SUBPART 22.10—SERVICE CONTRACT ACT OF 1965, AS AMENDED 22.1026

22.10-11

(3) A brief description of the services to be performed
under the contract;

(4) The status of the procurement and any estimated
procurement dates, such as bid opening, contract award, and
commencement date of the contract or its follow-up option
period;

(5) A statement of the applicant’s case, setting forth in
detail the reasons why the applicant believes that a substantial
variance exists with respect to some or all of the wages and/
or fringe benefits;

(6) Names and addresses (to the extent known) of inter-
ested parties; and

(7) Any other data required by the Administrator.
(c) A request for an arm’s length hearing shall include—

(1) A statement of the applicant’s case, setting forth in
detail the reasons why the applicant believes that the wages
and fringe benefits contained in the collective bargaining
agreement were not reached as a result of arm’s length
negotiations;

(2) A statement regarding the status of the procurement
and any estimated procurement dates, such as bid opening,
contract award, and commencement date of the contract or its
follow-up option period; and

(3) Names and addresses (to the extent known) of inter-
ested parties.

(d) Unless the Administrator determines that extraordinary
circumstances exist, the Administrator will not consider
requests for a hearing unless received as follows:

(1) For sealed bid contracts, more than 10 days before
the award of the contract; or

(2) For negotiated contracts and for contracts with pro-
visions exceeding the initial term by option, before the com-
mencement date of the contract or the follow-up option
period.

22.1022 Withholding of contract payments.
Any violations of the clause at 52.222-41, Service Contract

Act of 1965, as amended, renders the responsible contractor
liable for the amount of any deductions, rebates, refunds, or
underpayments (which includes nonpayment) of compensa-
tion due employees performing the contract. The contracting
officer may withhold—or, upon written request of the Depart-
ment of Labor from a level no lower than that of Assistant
Regional Administrator, Wage and Hour Division, Employ-
ment Standards Administration, Department of Labor, shall
withhold—the amount needed to pay such underpaid employ-
ees from accrued payments due the contractor on the contract,
or on any other prime contract (whether subject to the Service

Contract Act or not) with the contractor. The agency shall
place the amount withheld in a deposit fund. Such withheld
funds shall be transferred to the Department of Labor for dis-
bursement to the underpaid employees on order of the Secre-
tary (or authorized representatives), and Administrative Law
Judge, or the Board of Service Contract Appeals. In addition,
the Department of Labor has given blanket approval to for-
ward withheld funds pending completion of an investigation
or other administrative proceeding when disposition of with-
held funds remains the final action necessary to close out a
contract.

22.1023 Termination for default.
As provided by the Act, any contractor failure to comply

with the requirements of the contract clauses related to the Act
may be grounds for termination for default (see paragraph (k)
of the clause at 52.222-41, Service Contract Act of 1965, as
amended).

22.1024 Cooperation with the Department of Labor.
The contracting officer shall cooperate with Department of

Labor representatives in the examination of records, inter-
views with service employees, and all other aspects of inves-
tigations undertaken by the Department. When asked,
agencies shall furnish the Wage and Hour Administrator or a
designee, any available information on contractors, subcon-
tractors, their contracts, and the nature of the contract ser-
vices. The contracting officer shall promptly refer, in writing
to the appropriate regional office of the Department, apparent
violations and complaints received. Employee complaints
shall not be disclosed to the employer.

22.1025 Ineligibility of violators.
A list of persons or firms found to be in violation of the Act

is contained in the Excluded Parties List System (see 9.404).
No Government contract may be awarded to any violator so
listed because of a violation of the Act, or to any firm, corpo-
ration, partnership, or association in which the violator has a
substantial interest, without the approval of the Secretary of
Labor. This prohibition against award to an ineligible contrac-
tor applies to both prime and subcontracts.

22.1026 Disputes concerning labor standards.
Disputes concerning labor standards requirements of the

contract are handled under paragraph (t) of the contract clause
at 52.222-41, Service Contract Act of 1965, as amended, and
not under the clause at 52.233-1, Disputes.
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25.000 Scope of part.
This part provides policies and procedures for acquiring

foreign supplies, services, and construction materials. It
implements the Buy American Act, trade agreements, and
other laws and regulations.

25.001 General.
(a) The Buy American Act—

(1) Restricts the purchase of supplies, that are not
domestic end products, for use within the United States. A for-
eign end product may be purchased if the contracting officer
determines that the price of the lowest domestic offer is unrea-
sonable or if another exception applies (see Subpart 25.1); and

(2) Requires, with some exceptions, the use of only
domestic construction materials in contracts for construction
in the United States (see Subpart 25.2).

(b) The restrictions in the Buy American Act are not appli-
cable in acquisitions subject to certain trade agreements (see
Subpart 25.4). In these acquisitions, end products and con-
struction materials from certain countries receive nondiscrim-
inatory treatment in evaluation with domestic offers.
Generally, the dollar value of the acquisition determines

which of the trade agreements applies. Exceptions to the
applicability of the trade agreements are described in
Subpart 25.4.

(c) The test to determine the country of origin for an end
product under the trade agreements is different from the test
to determine the country of origin for an end product under the
Buy American Act (see the various country “end product”
definitions in 25.003). The Buy American Act uses a two-part
test to define a “domestic end product” (manufacture in the
United States and a formula based on cost of domestic com-
ponents). Under the trade agreements, the test to determine
country of origin is “substantial transformation”
(i.e., transforming an article into a new and different article of
commerce, with a name, character, or use distinct from the
original article).

25.002 Applicability of subparts.
The following table shows the applicability of the subparts.

Subpart 25.5 provides comprehensive procedures for offer
evaluation and examples.

25.003 Definitions.
As used in this part—
“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially

transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply con-
tract, but for purposes of calculating the value of the end prod-
uct includes services (except transportation services)

SUBPART SUPPLIES FOR USE CONSTRUCTION SERVICES PERFORMED

INSIDE U.S. OUTSIDE 
U.S.

INSIDE U.S. OUTSIDE 
U.S.

INSIDE U.S. OUTSIDE 
U.S.

25.1 Buy American Act—
Supplies

X — — — — —

25.2 Buy American Act—
Construction Materials

— — X — — —

25.3 [Reserved] — — — — — —
25.4 Trade Agreements X X X X X X
25.5 Evaluating Foreign Offers—

Supply Contracts
X X — — — —

25.6 [Reserved]
25.7 Prohibited Sources X X X X X X
25.8 Other International Agreements and 

Coordination
X X — X — X

25.9 Customs and Duties X — — — — —
25.10 Additional Foreign Acquisition Reg-

ulations
X X X X X X

25.11 Solicitation Provisions and Contract 
Clauses

X X X X X X
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incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Caribbean Basin country” means any of the following
countries: Antigua and Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Costa Rica, Dominica, Domin-
ican Republic, Grenada, Guatemala, Guyana, Haiti, Jamaica,
Montserrat, Netherlands Antilles, St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, or Trinidad and
Tobago.

“Caribbean Basin country end product”—
(1) Means an article that—

(i)(A) Is wholly the growth, product, or manufacture
of a Caribbean Basin country; or

(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed; and

(ii) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).

(A) For this reason, the following articles are not
Caribbean Basin country end products:

(1) Tuna, prepared or preserved in any manner
in airtight containers.

(2) Petroleum, or any product derived from
petroleum.

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of the
United States (HTSUS) column 2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam).

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles.

(B) Access to the HTSUS to determine duty-free
status of articles of the types listed in paragraph (1)(ii)(A)(4)
of this definition is available via the Internet at http://
www.customs.ustreas.gov/impoexpo/impoexpo.htm. In partic-
ular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter II,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98,
Subchapter XX, Goods Eligible for Special Tariff Benefits

under the United States-Caribbean Basin Trade Partnership
Act; and

(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Civil aircraft and related articles” means—
(1) All aircraft other than aircraft to be purchased for use

by the Department of Defense or the U.S. Coast Guard;
(2) The engines (and parts and components for incorpo-

ration into the engines) of these aircraft;
(3) Any other parts, components, and subassemblies for

incorporation into the aircraft; and
(4) Any ground flight simulators, and parts and compo-

nents of these simulators, for use with respect to the aircraft,
whether to be used as original or replacement equipment in the
manufacture, repair, maintenance, rebuilding, modification,
or conversion of the aircraft and without regard to whether the
aircraft or articles receive duty-free treatment under
section 601(a)(2) of the Trade Agreements Act.

“Component” means an article, material, or supply incor-
porated directly into an end product or construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by a contractor or subcon-
tractor for incorporation into the building or work. The term
also includes an item brought to the site preassembled from
articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—
(1) For components purchased by the contractor, the

acquisition cost, including transportation costs to the place of
incorporation into the end product or construction material
(whether or not such costs are paid to a domestic firm), and
any applicable duty (whether or not a duty-free entry certifi-
cate is issued); or

(2) For components manufactured by the contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Canada,
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Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hong Kong, Hungary, Iceland, Ireland,
Israel, Italy, Japan, Korea (Republic of), Latvia, Liechten-
stein, Lithuania, Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Singapore, Slovak Republic, Slovenia,
Spain, Sweden, Switzerland, or United Kingdom);

(2) A Free Trade Agreement country (Australia, Can-
ada, Chile, El Salvador, Honduras, Mexico, Morocco, Nica-
ragua, or Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bis-
sau, Haiti, Kiribati, Laos, Lesotho, Madagascar, Malawi,
Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra
Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Dominican Republic, Grenada, Gua-
temala, Guyana, Haiti, Jamaica, Montserrat, Netherlands
Antilles, St. Kitts and Nevis, St. Lucia, St. Vincent and the
Grenadines, or Trinidad and Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“Domestic construction material” means—
(1) An unmanufactured construction material mined or

produced in the United States; or
(2) A construction material manufactured in the United

States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of all its components. Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.

“Domestic end product” means—
(1) An unmanufactured end product mined or produced

in the United States; or
(2) An end product manufactured in the United States,

if the cost of its components mined, produced, or manufac-
tured in the United States exceeds 50 percent of the cost of all
its components. Components of foreign origin of the same
class or kind as those that the agency determines are not
mined, produced, or manufactured in sufficient and reason-
ably available commercial quantities of a satisfactory quality
are treated as domestic. Scrap generated, collected, and pre-
pared for processing in the United States is considered
domestic.

“Domestic offer” means an offer of a domestic end prod-
uct. When the solicitation specifies that award will be made

on a group of line items, a domestic offer means an offer
where the proposed price of the domestic end products
exceeds 50 percent of the total proposed price of the group.

“Eligible offer” means an offer of an eligible product.
When the solicitation specifies that award will be made on a
group of line items, an eligible offer means a foreign offer
where the combined proposed price of the eligible products
and the domestic end products exceeds 50 percent of the total
proposed price of the group.

“Eligible product” means a foreign end product, construc-
tion material, or service that, due to applicability of a trade
agreement to a particular acquisition, is not subject to discrim-
inatory treatment.

“End product” means those articles, materials, and sup-
plies to be acquired for public use.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Foreign contractor” means a contractor or subcontractor
organized or existing under the laws of a country other than
the United States.

“Foreign end product” means an end product other than a
domestic end product.

“Foreign offer” means any offer other than a domestic
offer.

“Free Trade Agreement country” means Australia, Can-
ada, Chile, El Salvador, Honduras, Mexico, Morocco, Nica-
ragua, or Singapore.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Israeli end product” means an article that—
(1) Is wholly the growth, product, or manufacture of

Israel; or
(2) In the case of an article that consists in whole or in

part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“Least developed country” means any of the following
countries: Afghanistan, Angola, Bangladesh, Benin, Bhutan,
Burkina Faso, Burundi, Cambodia, Cape Verde, Central Afri-
can Republic, Chad, Comoros, Democratic Republic of
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Congo, Djibouti, East Timor, Equatorial Guinea, Eritrea, Ethi-
opia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, Laos,
Lesotho, Madagascar, Malawi, Maldives, Mali, Mauritania,
Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome and
Principe, Senegal, Sierra Leone, Solomon Islands, Somalia,
Tanzania, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or
Zambia.

“Least developed country end product” means an article
that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

“Noneligible offer” means an offer of a noneligible
product.

“Noneligible product” means a foreign end product that is
not an eligible product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into a new and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

“World Trade Organization Government Procurement
Agreement (WTO GPA) country” means any of the following
countries: Aruba, Austria, Belgium, Canada, Cyprus, Czech
Republic, Denmark, Estonia, Finland, France, Germany,
Greece, Hong Kong, Hungary, Iceland, Ireland, Israel, Italy,
Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal,
Singapore, Slovak Republic, Slovenia, Spain, Sweden, Swit-
zerland, or United Kingdom.

“WTO GPA country end product” means an article that—
(1) Is wholly the growth, product, or manufacture of a

WTO GPA country; or
(2) In the case of an article that consists in whole or in

part of materials from another country, has been substantially
transformed in a WTO GPA country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the

value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

Subpart 25.1—Buy American Act—Supplies

25.100 Scope of subpart.
This subpart implements the Buy American Act

(41 U.S.C. 10a - 10d) and Executive Order 10582,
December 17, 1954. It applies to supplies acquired for use in
the United States, including supplies acquired under contracts
set aside for small business concerns, if—

(a) The supply contract exceeds the micro-purchase thresh-
old; or

(b) The supply portion of a contract for services that
involves the furnishing of supplies (e.g., lease) exceeds the
micro-purchase threshold.

25.101 General.
(a) The Buy American Act restricts the purchase of sup-

plies that are not domestic end products. For manufactured
end products, the Buy American Act uses a two-part test to
define a domestic end product.

(1) The article must be manufactured in the United
States; and

(2) The cost of domestic components must exceed
50 percent of the cost of all the components.

(b) The Buy American Act applies to small business set-
asides. A manufactured product of a small business concern
is a U.S.-made end product, but is not a domestic end product
unless it meets the component test in paragraph (a)(2) of this
section.

(c) Exceptions that allow the purchase of a foreign end
product are listed at 25.103. The unreasonable cost exception
is implemented through the use of an evaluation factor applied
to low foreign offers that are not eligible offers. The evalua-
tion factor is not used to provide a preference for one foreign
offer over another. Evaluation procedures and examples are
provided in Subpart 25.5.

25.102 Policy.
Except as provided in 25.103, acquire only domestic end

products for public use inside the United States.

25.103 Exceptions.
When one of the following exceptions applies, the con-

tracting officer may acquire a foreign end product without
regard to the restrictions of the Buy American Act:

(a) Public interest. The head of the agency may make a
determination that domestic preference would be inconsistent
with the public interest. This exception applies when an
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Subpart 25.4—Trade Agreements

25.400 Scope of subpart.
(a) This subpart provides policies and procedures applica-

ble to acquisitions that are covered by—
(1) The World Trade Organization Government Pro-

curement Agreement (WTO GPA), as approved by Congress
in the Uruguay Round Agreements Act (Public
Law 103-465);

(2) Free Trade Agreements (FTA), consisting of—
(i) NAFTA (the North American Free Trade Agree-

ment, as approved by Congress in the North American Free
Trade Agreement Implementation Act of 1993
(19 U.S.C. 3301 note));

(ii) Chile FTA (the United States-Chile Free Trade
Agreement, as approved by Congress in the United States-
Chile Free Trade Agreement Implementation Act (Public
Law 108-77));

(iii) Singapore FTA (the United States-Singapore
Free Trade Agreement, as approved by Congress in the United
States-Singapore Free Trade Agreement Implementation Act
(Public Law 108-78)); 

(iv) Australia FTA (the United States-Australia Free
Trade Agreement, as approved by Congress in the United
States-Australia Free Trade Agreement Implementation Act
(Public Law 108-286);

(v) Morocco FTA (The United States—Morocco
Free Trade Agreement, as approved by Congress in the United
States—Morocco Free Trade Agreement Implementation Act
(Pub. L. 108-302)); and

(vi) CAFTA-DR (The Dominican Republic-Central
America-United States Free Trade Agreement, as approved
by Congress in the  Dominican Republic-Central America-
United States Free Trade Agreement Implementation Act
(Pub. L. 109-53);

(3) The least developed country designation made by
the U.S. Trade Representative, pursuant to the Trade Agree-
ments Act (19 U.S.C. 2511(b)(4)), in acquisitions covered by
the WTO GPA;

(4) The Caribbean Basin Trade Initiative (CBTI) (deter-
mination of the U.S. Trade Representative that end products

or construction material granted duty-free entry from coun-
tries designated as beneficiaries under the Caribbean Basin
Economic Recovery Act (19 U.S.C. 2701, et seq.), with the
exception of Panama, must be treated as eligible products in
acquisitions covered by the WTO GPA);

(5) The Israeli Trade Act (the U.S.-Israel Free Trade
Area Agreement, as approved by Congress in the United
States-Israel Free Trade Area Implementation Act of 1985
(19 U.S.C. 2112 note)); or

(6) The Agreement on Trade in Civil Aircraft (U.S.
Trade Representative waiver of the Buy American Act for sig-
natories of the Agreement on Trade in Civil Aircraft, as imple-
mented in the Trade Agreements Act of 1979
(19 U.S.C. 2513)).

(b) For application of the trade agreements that are unique
to individual agencies, see agency regulations.

25.401 Exceptions.
(a) This subpart does not apply to—

(1) Acquisitions set aside for small businesses;
(2) Acquisitions of arms, ammunition, or war materials,

or purchases indispensable for national security or for national
defense purposes;

(3) Acquisitions of end products for resale;
(4) Acquisitions from Federal Prison Industries, Inc.,

under Subpart 8.6, and acquisitions under Subpart 8.7, Acqui-
sition from Nonprofit Agencies Employing People Who Are
Blind or Severely Disabled; and

(5) Other acquisitions not using full and open competi-
tion, if authorized by Subpart 6.2 or 6.3, when the limitation
of competition would preclude use of the procedures of this
subpart; or sole source acquisitions justified in accordance
with 13.501(a).

(b) In the World Trade Organization Government Procure-
ment Agreement (WTO GPA) and each FTA, there is a U.S.
schedule that lists services that are excluded from that agree-
ment in acquisitions by the United States. Acquisitions of the
following services are excluded from coverage by the U.S.
schedule of the WTO GPA or an FTA as indicated in this table:
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25.402 General.
(a)(1) The Trade Agreements Act (19 U.S.C. 2501, et seq.)

provides the authority for the President to waive the Buy
American Act and other discriminatory provisions for eligible

THE SERVICE
(FEDERAL SERVICE CODES FROM THE 

FEDERAL PROCUREMENT DATA SYSTEM PRODUCT/
SERVICE CODE MANUAL ARE INDICATED IN 

PARENTHESES FOR SOME SERVICES.)

WTO 
GPA

NAFTA, 
CAFTA-DR, 
AND CHILE 

FTA

SINGAPORE FTA AUSTRALIA AND 
MOROCCO FTA

(1) All services purchased in support of military services 
overseas.

X X X X

(2) (i) Automatic data processing (ADP) telecommuni-
cations and transmission services (D304), except 
enhanced (i.e., value-added) telecommunications 
services.

X X

(ii) ADP teleprocessing and timesharing services 
(D305), telecommunications network manage-
ment services (D316), automated news services, 
data services or other information services (D317), 
and other ADP and telecommunications services 
(D399).

X X

(iii) Basic telecommunications network services 
(i.e., voice telephone services, packet-switched 
data transmission services, circuit-switched data 
transmission services, telex services, telegraph 
services, facsimile services, and private leased cir-
cuit services, but not information services, as 
defined in 47 U.S.C. 153(20)).

* * X X

(3) Dredging. X X X X
(4) (i) Operation and management contracts of certain 

Government or privately owned facilities used for 
Government purposes, including Federally 
Funded Research and Development Centers.

X X

(ii) Operation of all Department of Defense, Depart-
ment of Energy, or the National Aeronautics and 
Space Administration facilities; and all Govern-
ment-owned research and development facilities 
or Government-owned environmental laborato-
ries.

** X ** X

(5) Research and development. X X X X
(6) Transportation services (including launching ser-

vices, but not including travel agent services - 
V503).

X X X X

(7) Utility services. X X X X
(8) Maintenance, repair, modification, rebuilding and 

installation of equipment related to ships (J019).
X X

(9) Nonnuclear ship repair (J998). X X
* Note 1. Acquisitions of the services listed at (2)(iii) of this table are a subset of the excluded services at (2)(i) and (ii),

and are therefore not covered under the WTO GPA.
** Note 2. Acquisitions of the services listed at (4)(ii) of this table are a subset of the excluded services at (4)(i), and are

therefore not covered under the WTO GPA.
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products from countries that have signed an international
trade agreement with the United States, or that meet certain
other criteria, such as being a least developed country. The
President has delegated this waiver authority to the U.S. Trade
Representative. In acquisitions covered by the WTO GPA,
Free Trade Agreements, or the Israeli Trade Act, the USTR
has waived the Buy American Act and other discriminatory
provisions for eligible products. Offers of eligible products
receive equal consideration with domestic offers.

(2) The contracting officer shall determine the origin of
services by the country in which the firm providing the ser-
vices is established. See Subpart 25.5 for evaluation proce-
dures for supply contracts covered by trade agreements.

(b) The value of the acquisition is a determining factor in
the applicability of trade agreements. Most of these dollar
thresholds are subject to revision by the U.S. Trade Represen-
tative approximately every 2 years. The various thresholds are
summarized as follows:

25.403 World Trade Organization Government 
Procurement Agreement and Free Trade Agreements.
(a) Eligible products from WTO GPA and FTA countries

are entitled to the nondiscriminatory treatment specified in
25.402(a)(1). The WTO GPA and FTAs specify procurement
procedures designed to ensure fairness (see 25.408).

(b) Thresholds. (1) To determine whether the acquisition
of products by lease, rental, or lease-purchase contract
(including lease-to-ownership, or lease-with-option-to pur-
chase) is covered by the WTO GPA or an FTA, calculate the
estimated acquisition value as follows:

(i) If a fixed-term contract of 12 months or less is
contemplated, use the total estimated value of the acquisition.

(ii) If a fixed-term contract of more than 12 months
is contemplated, use the total estimated value of the acquisi-
tion plus the estimated residual value of the leased equipment
at the conclusion of the contemplated term of the contract.

(iii) If an indefinite-term contract is contemplated,
use the estimated monthly payment multiplied by the total
number of months that ordering would be possible under the
proposed contract, i.e., the initial ordering period plus any
optional ordering periods.

(iv) If there is any doubt as to the contemplated term
of the contract, use the estimated monthly payment multiplied
by 48.

(2) The estimated value includes the value of all
options.

(3) If, in any 12-month period, recurring or multiple
awards for the same type of product or products are antici-
pated, use the total estimated value of these projected awards
to determine whether the WTO GPA or an FTA applies. Do
not divide any acquisition with the intent of reducing the esti-
mated value of the acquisition below the dollar threshold of
the WTO GPA or an FTA.

(c) Purchase restriction. (1) Under the Trade Agreements
Act (19 U.S.C. 2512), in acquisitions covered by the WTO
GPA, acquire only U.S.-made or designated country end prod-
ucts or U.S. or designated country services, unless offers for
such end products or services are either not received or are
insufficient to fulfill the requirements. This purchase restric-
tion does not apply below the WTO GPA threshold for sup-
plies and services, even if the acquisition is covered by an
FTA.

(2) This restriction does not apply to purchases of sup-
plies by the Department of Defense from a country with which
it has entered into a reciprocal agreement, as provided in
departmental regulations.

25.404 Least developed countries.
For acquisitions covered by the WTO GPA, least devel-

oped country end products, construction material, and ser-
vices must be treated as eligible products.

25.405 Caribbean Basin Trade Initiative.
Under the Caribbean Basin Trade Initiative, the United

States Trade Representative has determined that, for acquisi-
tions covered by the WTO GPA, Caribbean Basin country end
products, construction material, and services must be treated
as eligible products. In accordance with Section 201 (a)(3) of
the Dominican Republic-Central America-United States Free
Trade Implementation Act (Pub. L. 109-53), when the
CAFTA-DR agreement enters into force with respect to a
country, that country is no longer designated as a beneficiary
country for purposes of the Caribbean Basin Economic
Recovery Act, and is therefore no longer included in the def-

Trade Agreement

Supply 
Contract 

(equal to or 
exceeding)

Service 
Contract 

(equal to or 
exceeding)

Construction 
Contract 

(equal to or 
exceeding)

WTO GPA $193,000 $193,000 $7,407,000
FTAs

Australia FTA 64,786 64,786 7,407,000
CAFTA-DR (El 
Salvador, Hon-
duras, and Nic-
aragua)

64,786 64,786 7,407,000

Chile FTA 64,786 64,786 7,407,000
Morocco FTA 193,000 193,000 7,407,000
NAFTA
—Canada 25,000 64,786 8,422,165
—Mexico 64,786 64,786 8,422,165
Singapore FTA 64,786 64,786 7,407,000

Israeli Trade Act 50,000 — —
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inition of “Caribbean Basin country” for purposes of the Car-
ibbean Basin Trade Initiative.

25.406 Israeli Trade Act.
Acquisitions of supplies by most agencies are covered by

the Israeli Trade Act, if the estimated value of the acquisition
is $50,000 or more but does not exceed the WTO GPA thresh-
old for supplies (see 25.402(b)). Agencies other than the
Department of Defense, the Department of Energy, the
Department of Transportation, the Bureau of Reclamation of
the Department of the Interior, the Federal Housing Finance
Board, and the Office of Thrift Supervision must evaluate
offers of Israeli end products without regard to the restrictions
of the Buy American Act. The Israeli Trade Act does not pro-
hibit the purchase of other foreign end products.

25.407 Agreement on Trade in Civil Aircraft.
Under the authority of Section 303 of the Trade Agree-

ments Act, the U.S. Trade Representative has waived the Buy
American Act for civil aircraft and related articles, that meet
the substantial transformation test of the Trade Agreements
Act, from countries that are parties to the Agreement on Trade
in Civil Aircraft. Those countries are Austria, Belgium, Bul-
garia, Canada, Denmark, Egypt, Finland, France, Germany,

Greece, Ireland, Italy, Japan, Luxembourg, Macao, the Neth-
erlands, Norway, Portugal, Romania, Spain, Sweden, Swit-
zerland, and the United Kingdom.

25.408 Procedures.
(a) If the WTO GPA or an FTA applies (see 25.401), the

contracting officer must—
(1) Comply with the requirements of 5.203, Publicizing

and response time;
(2) Comply with the requirements of 5.207, Preparation

and Transmittal of Synopses, including the appropriate
“Numbered Note”;

(3) Not include technical requirements in solicitations
solely to preclude the acquisition of eligible products;

(4) Specify in solicitations that offerors must submit
offers in the English language and in U.S. dollars (see
52.214-34, Submission of Offers in the English Language,
and 52.214-35, Submission of Offers in U.S. Currency, or
paragraph (c)(5) of 52.215-1, Instruction to Offerors—Com-
petitive Acquisitions); and

(5) Provide unsuccessful offerors from WTO GPA or
FTA countries notice in accordance with 14.409-1 or 15.503.

(b) See Subpart 25.5 for evaluation procedures and
examples.
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33.000 Scope of part.
This part prescribes policies and procedures for filing pro-

tests and for processing contract disputes and appeals.

Subpart 33.1—Protests

33.101 Definitions.
As used in this subpart—
“Day” means a calendar day, unless otherwise specified. In

the computation of any period—
(1) The day of the act, event, or default from which the

designated period of time begins to run is not included; and
(2) The last day after the act, event, or default is

included unless—
(i) The last day is a Saturday, Sunday, or Federal hol-

iday; or
(ii) In the case of a filing of a paper at any appropriate

administrative forum, the last day is a day on which weather
or other conditions cause the closing of the forum for all or
part of the day, in which event the next day on which the
appropriate administrative forum is open is included.

“Filed” means the complete receipt of any document by an
agency before its close of business. Documents received after
close of business are considered filed as of the next day.
Unless otherwise stated, the agency close of business is pre-
sumed to be 4:30 p.m., local time.

“Interested party for the purpose of filing a protest” means
an actual or prospective offeror whose direct economic inter-
est would be affected by the award of a contract or by the fail-
ure to award a contract.

“Protest” means a written objection by an interested party
to any of the following:

(1) A solicitation or other request by an agency for
offers for a contract for the procurement of property or
services.

(2) The cancellation of the solicitation or other request.
(3) An award or proposed award of the contract.
(4) A termination or cancellation of an award of the con-

tract, if the written objection contains an allegation that the
termination or cancellation is based in whole or in part on
improprieties concerning the award of the contract.

33.102 General.
(a) Contracting officers shall consider all protests and seek

legal advice, whether protests are submitted before or after
award and whether filed directly with the agency or the Gen-
eral Accounting Office (GAO). (See 19.302 for protests of
small business status, 19.305 for protests of disadvantaged
business status, and 19.307 for protests of service-disabled
veteran-owned small business status.)

(b) If, in connection with a protest, the head of an agency
determines that a solicitation, proposed award, or award does

not comply with the requirements of law or regulation, the
head of the agency may—

(1) Take any action that could have been recommended
by the Comptroller General had the protest been filed with the
General Accounting Office; 

(2) Pay appropriate costs as stated in 33.104(h); and
(3) Require the awardee to reimburse the Government’s

costs, as provided in this paragraph, where a postaward protest
is sustained as the result of an awardee’s intentional or negli-
gent misstatement, misrepresentation, or miscertification. In
addition to any other remedy available, and pursuant to the
requirements of Subpart 32.6, the Government may collect
this debt by offsetting the amount against any payment due the
awardee under any contract between the awardee and the
Government.

(i) When a protest is sustained by GAO under cir-
cumstances that may allow the Government to seek reim-
bursement for protest costs, the contracting officer will
determine whether the protest was sustained based on the
awardee’s negligent or intentional misrepresentation. If the
protest was sustained on several issues, protest costs shall be
apportioned according to the costs attributable to the
awardee’s actions.

(ii) The contracting officer shall review the amount
of the debt, degree of the awardee’s fault, and costs of collec-
tion, to determine whether a demand for reimbursement ought
to be made. If it is in the best interests of the Government to
seek reimbursement, the contracting officer shall notify the
contractor in writing of the nature and amount of the debt, and
the intention to collect by offset if necessary. Prior to issuing
a final decision, the contracting officer shall afford the con-
tractor an opportunity to inspect and copy agency records per-
taining to the debt to the extent permitted by statute and
regulation, and to request review of the matter by the head of
the contracting activity.

(iii) When appropriate, the contracting officer shall
also refer the matter to the agency debarment official for con-
sideration under Subpart 9.4.

(c) In accordance with 31 U.S.C. 1558, with respect to any
protest filed with the GAO, if the funds available to the agency
for a contract at the time a protest is filed in connection with
a solicitation for, proposed award of, or award of such a con-
tract would otherwise expire, such funds shall remain avail-
able for obligation for 100 days after the date on which the
final ruling is made on the protest. A ruling is considered final
on the date on which the time allowed for filing an appeal or
request for reconsideration has expired, or the date on which
a decision is rendered on such appeal or request, whichever is
later.

(d) Protest likely after award. The contracting officer may
stay performance of a contract within the time period con-
tained in paragraph 33.104(c)(1) if the contracting officer
makes a written determination that—
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(1) A protest is likely to be filed; and
(2) Delay of performance is, under the circumstances, in

the best interests of the United States.
(e) An interested party wishing to protest is encouraged to

seek resolution within the agency (see 33.103) before filing a
protest with the GAO, but may protest to the GAO in accor-
dance with GAO regulations (4 CFR Part 21).

(f) No person may file a protest at GAO for a procurement
integrity violation unless that person reported to the contract-
ing officer the information constituting evidence of the viola-
tion within 14 days after the person first discovered the
possible violation (41 U.S.C. 423(g)).

33.103 Protests to the agency.
(a) Reference. Executive Order 12979, Agency Procure-

ment Protests, establishes policy on agency procurement
protests.

(b) Prior to submission of an agency protest, all parties
shall use their best efforts to resolve concerns raised by an
interested party at the contracting officer level through open
and frank discussions.

(c) The agency should provide for inexpensive, informal,
procedurally simple, and expeditious resolution of protests.
Where appropriate, the use of alternative dispute resolution
techniques, third party neutrals, and another agency’s person-
nel are acceptable protest resolution methods.

(d) The following procedures are established to resolve
agency protests effectively, to build confidence in the Govern-
ment’s acquisition system, and to reduce protests outside of
the agency:

(1) Protests shall be concise and logically presented to
facilitate review by the agency. Failure to substantially com-
ply with any of the requirements of paragraph (d)(2) of this
section may be grounds for dismissal of the protest.

(2) Protests shall include the following information:
(i) Name, address, and fax and telephone numbers of

the protester.
(ii) Solicitation or contract number.
(iii) Detailed statement of the legal and factual

grounds for the protest, to include a description of resulting
prejudice to the protester.

(iv) Copies of relevant documents.
(v) Request for a ruling by the agency.
(vi) Statement as to the form of relief requested.
(vii) All information establishing that the protester is

an interested party for the purpose of filing a protest.
(viii) All information establishing the timeliness of

the protest.
(3) All protests filed directly with the agency will be

addressed to the contracting officer or other official desig-
nated to receive protests.

(4) In accordance with agency procedures, interested
parties may request an independent review of their protest at

a level above the contracting officer; solicitations should
advise potential bidders and offerors that this review is avail-
able. Agency procedures and/or solicitations shall notify
potential bidders and offerors whether this independent
review is available as an alternative to consideration by the
contracting officer of a protest or is available as an appeal of
a contracting officer decision on a protest. Agencies shall des-
ignate the official(s) who are to conduct this independent
review, but the official(s) need not be within the contracting
officer’s supervisory chain. When practicable, officials desig-
nated to conduct the independent review should not have had
previous personal involvement in the procurement. If there is
an agency appellate review of the contracting officer’s deci-
sion on the protest, it will not extend GAO’s timeliness
requirements. Therefore, any subsequent protest to the GAO
must be filed within 10 days of knowledge of initial adverse
agency action (4 CFR 21.2(a)(3)).

(e) Protests based on alleged apparent improprieties in a
solicitation shall be filed before bid opening or the closing
date for receipt of proposals. In all other cases, protests shall
be filed no later than 10 days after the basis of protest is known
or should have been known, whichever is earlier. The agency,
for good cause shown, or where it determines that a protest
raises issues significant to the agency’s acquisition system,
may consider the merits of any protest which is not timely
filed.

(f) Action upon receipt of protest. (1) Upon receipt of a
protest before award, a contract may not be awarded, pending
agency resolution of the protest, unless contract award is jus-
tified, in writing, for urgent and compelling reasons or is
determined, in writing, to be in the best interest of the Gov-
ernment. Such justification or determination shall be
approved at a level above the contracting officer, or by another
official pursuant to agency procedures.

(2) If award is withheld pending agency resolution of
the protest, the contracting officer will inform the offerors
whose offers might become eligible for award of the contract.
If appropriate, the offerors should be requested, before expi-
ration of the time for acceptance of their offers, to extend the
time for acceptance to avoid the need for resolicitation. In the
event of failure to obtain such extension of offers, consider-
ation should be given to proceeding with award pursuant to
paragraph (f)(1) of this section.

(3) Upon receipt of a protest within 10 days after con-
tract award or within 5 days after a debriefing date offered to
the protester under a timely debriefing request in accordance
with 15.505 or 15.506, whichever is later, the contracting
officer shall immediately suspend performance, pending res-
olution of the protest within the agency, including any review
by an independent higher level official, unless continued per-
formance is justified, in writing, for urgent and compelling
reasons or is determined, in writing, to be in the best interest
of the Government. Such justification or determination shall
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Subpart 47.2—Contracts for Transportation 
or for Transportation-Related Services

47.200 Scope of subpart.
(a) This subpart prescribes procedures for the acquisition

by sealed bid or negotiated contracts of—
(1) Freight transportation (including local drayage)

from rail, motor (including bus), domestic water (including
inland, coastwise, and intercoastal) carriers, and from freight
forwarders; and

(2) Transportation-related services including but not
limited to stevedoring, storage, packing, marking, and ocean
freight forwarding.

(b) Except as provided in paragraph (c) of this section, this
subpart does not apply to—

(1) The acquisition of freight transportation from—
(i) Domestic or international air carriers; and
(ii) International ocean carriers (see Subparts 47.4

and 47.5);
(2) Freight transportation acquired by bills of lading;
(3) Household goods for which rates are negotiated

under 49 U.S.C. 10721 and 13712. (These statutes do not
apply in intrastate moves); or

(4) Contracts at or below the simplified acquisition
threshold.

(c) With appropriate modifications, the procedures in this
subpart may be applied to the acquisition of freight transpor-
tation from the carriers listed in paragraph (b)(1) of this sec-
tion and passenger transportation from any carrier or mode.

(d) The procedures in this subpart are applicable to the
transportation of household goods of persons being relocated
at Government expense except when acquired—

(1) Under the commuted rate schedules as required in
the Federal Travel Regulation (41 CFR Chapter 302);

(2) By DoD under the DoD 4500.9-R, Defense Trans-
portation Regulation; or

(3) Under 49 U.S.C. 10721 and 13712 rates. (These stat-
utes do not apply in intrastate moves.)

(e) Additional guidance for DoD acquisition of freight and
passenger transportation is in the Defense Transportation
Regulation.

47.201 Definitions.
As used in this subpart—
“General freight” means supplies, goods, and transportable

property not encompassed in the definitions of “household
goods” or “office furniture.”

“Office furniture” means furniture, equipment, fixtures,
records, and other equipment and materials used in Govern-
ment offices, hospitals, and similar establishments.

47.202 Presolicitation planning.
Contracting officers shall inform activities that plan to

acquire transportation or transportation-related services of the
applicable lead-time requirements, that is—

(a) The Service Contract Act of 1965 (SCA) requirement
to obtain a wage determination by accessing the Wage Deter-
mination OnLine website (http://www.wdol.gov) using the
WDOL process or by submitting a request directly to the
Department of Labor on this website using the e98 process
before the issuance of an invitation for bid, request for pro-
posal, or commencement of negotiations for any contract
exceeding $2,500 that may be subject to the SCA (see Subpart
22.10);

(b) The possible requirement to provide, during the solici-
tation period, time for prospective offerors or contractors to
inspect origin and destination locations; or

(c) The possible requirement for inspection by agency per-
sonnel of prospective contractor facilities and equipment.

47.203 [Reserved]

47.204 Single-movement contracts.
Single-movement contracts may be awarded for unique

transportation services that are not otherwise available under
carrier tariffs or covered by DoD or GSA contracts;
e.g., special requirements at origin and/or destination.

47.205 Availability of term contracts and basic ordering 
agreements for transportation or for transportation-
related services.
(a) All Government agencies may contract for transporta-

tion or for transportation-related services and execute basic
ordering agreements (BOA’s) (see Subpart 16.7) unless
agency regulations prescribe otherwise. However, it is gener-
ally more economical and efficient for most agencies to make
use of term contracts and basic ordering agreements that have
been executed by agencies that employ personnel experienced
in contracting for transportation or for transportation-related
services. The Department of Defense (DoD) and the General
Services Administration (GSA) contract for transportation or
for transportation-related services on behalf of other activities
and agencies. For instance, GSA awards term contracts for
services such as local drayage, office moves, and ocean-
freight forwarding (see 47.105 for assistance).

(b) Agencies may obtain transportation or transportation-
related services for which the cost does not exceed the simpli-
fied acquisition threshold if term contracts or basic ordering
agreements are not available.

47.206 Preparation of solicitations and contracts.
(a) Contracting officers shall prepare solicitations and con-

tracts for transportation or for transportation-related services
as prescribed elsewhere in the FAR for fixed-price service
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contracts to the extent that those requirements are applicable
and not inconsistent with the requirements in Subpart 47.2.

(b) In addition, the contracting officer shall include in
solicitations and contracts for transportation or for transpor-
tation-related services provisions, clauses, and instructions as
prescribed in section 47.207.

47.207 Solicitation provisions, contract clauses, and 
special requirements.
The contracting officer shall include provisions, clauses,

and special requirements in solicitations and contracts for
transportation or for transportation-related services as pre-
scribed in 47.207-1 through 47.207-9.

47.207-1 Qualifications of offerors.
(a) Operating authorities. The contracting officer shall

insert the clause at 52.247-2, Permits, Authorities, or Fran-
chises, when regulated transportation is involved. The clause
need not be used when a Federal office move is intrastate and
the contracting officer determines that it is in the Govern-
ment’s interest not to apply the requirement for holding or
obtaining State authority to operate within the State.

(b) Performance capability for Federal office moving con-
tracts. (1) The contracting officer shall insert the clause at
52.247-3, Capability to Perform a Contract for the Relocation
of a Federal Office, when a Federal office is relocated, to
ensure that offerors are capable to perform interstate or intr-
astate moving contracts involving the relocation of Federal
offices.

(2) If a Federal office move is intrastate and the con-
tracting officer determines that it is in the Government’s inter-
est not to apply the requirements for holding or obtaining State
authority to operate within the State, and to maintain a facility
within the State or commercial zone, the contracting officer
shall use the clause with its Alternate I.

(c) Inspection of shipping and receiving facilities. The con-
tracting officer shall insert the provision at 52.247-4, Inspec-
tion of Shipping and Receiving Facilities, when it is desired
for offerors to inspect the shipping, receiving, or other sites to
ensure realistic bids.

(d) Familiarization with conditions. The contracting
officer shall insert the clause at 52.247-5, Familiarization with
Conditions, to ensure that offerors become familiar with con-
ditions under which and where the services will be performed.

(e) Financial statement. The contracting officer shall insert
the provision at 52.247-6, Financial Statement, to ensure that
offerors are prepared to furnish financial statements.

47.207-2 Duration of contract and time of performance.
The contracting officer shall—
(a) Establish a specific expiration date (month, day, and

year) for the contract or state the length of time that the con-

tract will remain in effect; e.g., 6 months commencing from
the date of award; and

(b) Include the following items as appropriate:
(1) A statement of the time period during which the ser-

vice is required when the service is a one-time job; e.g., a rou-
tine office relocation.

(2) A time schedule for the performance of segments of
a major job; e.g., an office relocation for which the work
phases must be coordinated to meet other needs of the agency.

(3) Statements of performance times for particular ser-
vices; e.g., pickup and delivery services. Specify—

(i) On which days of the week and during which
hours of the day pickup and delivery services may be required;

(ii) The maximum time allowable to the contractor
for accomplishing delivery under regular or priority service;
and

(iii) How much advance notice the contractor will be
given for regular pickup services and, if applicable, priority
pickup services.

47.207-3 Description of shipment, origin, and destination.
(a) Origin of shipments. The contracting officer shall

include in solicitations full details regarding the location from
which the freight is to be shipped. For example, if a single
location is shown, furnish the shipper’s name, street address,
city, State, and ZIP code. If several or indefinite locations are
involved, as in the case of multiple shippers or drayage con-
tracts, describe the area of origin including boundaries and
ZIP codes.

(b) Destination of shipments. The contracting officer shall
include full details regarding delivery points. For example, if
a single delivery point is shown, furnish the consignee’s name,
street address, city, State, and ZIP code. If several or indefinite
delivery points are involved, describe the delivery area,
including boundaries and ZIP codes.

(c) Description of the freight. The contracting officer shall
include in solicitations—

(1) An inventory if the freight consists of nonbulk items;
and

(2) The freight classification description, which should
be obtained from the transportation office. If a freight classi-
fication description is not available, use a clear nontechnical
description. Include additional details necessary to ensure that
the prospective offerors have complete information about the
freight; e.g., size, weight, hazardous material, whether packed
for export, or unusual value.

(d) Exclusion of freight. The contracting officer shall—
(1) Clearly identify any freight or types of shipments

that are subject to exclusion; e.g., bulk freight, hazardous
commodities, or shipments under or over specified weights;
and
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52.216-15 Predetermined Indirect Cost Rates.
52.216-16 Incentive Price Revision—Firm Target.
52.216-17 Incentive Price Revision—Successive Targets.
52.216-18 Ordering.
52.216-19 Order Limitations.
52.216-20 Definite Quantity.
52.216-21 Requirements.
52.216-22 Indefinite Quantity.
52.216-23 Execution and Commencement of Work.
52.216-24 Limitation of Government Liability.
52.216-25 Contract Definitization.
52.216-26 Payments of Allowable Costs Before 

Definitization.
52.216-27 Single or Multiple Awards.
52.216-28 Multiple Awards for Advisory and Assistance 

Services.
52.217-1 [Reserved]
52.217-2 Cancellation Under Multi-year Contracts.
52.217-3 Evaluation Exclusive of Options.
52.217-4 Evaluation of Options Exercised at Time of 

Contract Award.
52.217-5 Evaluation of Options.
52.217-6 Option for Increased Quantity.
52.217-7 Option for Increased Quantity—Separately Priced 

Line Item.
52.217-8 Option to Extend Services.
52.217-9 Option to Extend the Term of the Contract.
52.218 [Reserved]
52.219-1 Small Business Program Representations.
52.219-2 Equal Low Bids.
52.219-3 Notice of Total HUBZone Set-Aside.
52.219-4 Notice of Price Evaluation Preference for 

HUBZone Small Business Concerns.
52.219-5 [Reserved]
52.219-6 Notice of Total Small Business Set-Aside.
52.219-7 Notice of Partial Small Business Set-Aside.
52.219-8 Utilization of Small Business Concerns.
52.219-9 Small Business Subcontracting Plan.
52.219-10 Incentive Subcontracting Program.
52.219-11 Special 8(a) Contract Conditions.
52.219-12 Special 8(a) Subcontract Conditions.
52.219-13 [Reserved]
52.219-14 Limitations on Subcontracting.
52.219-15 [Reserved]
52.219-16 Liquidated Damages—Subcontracting Plan.
52.219-17 Section 8(a) Award.
52.219-18 Notification of Competition Limited to Eligible 

8(a) Concerns.
52.219-19 Small Business Concern Representation for the 

Small Business Competitiveness Demonstration 
Program.

52.219-20 Notice of Emerging Small Business Set-Aside.

52.219-21 Small Business Size Representation for Targeted 
Industry Categories under the Small Business 
Competitiveness Demonstration Program.

52.219-22 Small Disadvantaged Business Status.
52.219-23 Notice of Price Evaluation Adjustment for Small 

Disadvantaged Business Concerns.
52.219-24 Small Disadvantaged Business Participation 

Program—Targets.
52.219-25 Small Disadvantaged Business Participation 

Program—Disadvantaged Status and Reporting.
52.219-26 Small Disadvantaged Business Participation 

Program—Incentive Subcontracting.
52.219-27 Notice of Total Service-Disabled Veteran-Owned 

Small Business Set-Aside.
52.220 [Reserved]
52.221 [Reserved]
52.222-1 Notice to the Government of Labor Disputes.
52.222-2 Payment for Overtime Premiums.
52.222-3 Convict Labor.
52.222-4 Contract Work Hours and Safety Standards Act—

Overtime Compensation.
52.222-5 Davis-Bacon Act—Secondary Site of the Work.
52.222-6 Davis-Bacon Act.
52.222-7 Withholding of Funds.
52.222-8 Payrolls and Basic Records.
52.222-9 Apprentices and Trainees.
52.222-10 Compliance with Copeland Act Requirements.
52.222-11 Subcontracts (Labor Standards).
52.222-12 Contract Termination—Debarment.
52.222-13 Compliance with Davis-Bacon and Related Act 

Regulations.
52.222-14 Disputes Concerning Labor Standards.
52.222-15 Certification of Eligibility.
52.222-16 Approval of Wage Rates.
52.222-17 Labor Standards for Construction Work—

Facilities Contracts.
52.222-18 Certification Regarding Knowledge of Child 

Labor for Listed End Products.
52.222-19 Child Labor—Cooperation with Authorities and 

Remedies.
52.222-20 Walsh-Healey Public Contracts Act.
52.222-21 Prohibition of Segregated Facilities.
52.222-22 Previous Contracts and Compliance Reports.
52.222-23 Notice of Requirement for Affirmative Action to 

Ensure Equal Employment Opportunity for 
Construction.

52.222-24 Preaward On-Site Equal Opportunity Compliance 
Evaluation.

52.222-25 Affirmative Action Compliance.
52.222-26 Equal Opportunity.
52.222-27 Affirmative Action Compliance Requirements for 

Construction.
52.222-28 [Reserved]
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52.222-29 Notification of Visa Denial.
52.222-30 Davis-Bacon Act—Price Adjustment (None or 

Separately Specified Method).
52.222-31 Davis-Bacon Act—Price Adjustment (Percentage 

Method).
52.222-32 Davis-Bacon Act—Price Adjustment (Actual 

Method).
52.222-33 [Reserved]
52.222-34 [Reserved]
52.222-35 Equal Opportunity for Special Disabled Veterans, 

Veterans of the Vietnam Era, and Other Eligible 
Veterans.

52.222-36 Affirmative Action for Workers with Disabilities.
52.222-37 Employment Reports on Special Disabled 

Veterans, Veterans of the Vietnam Era, and Other 
Eligible Veterans.

52.222-38 Compliance with Veterans’ Employment 
Reporting Requirements.

52.222-39 Notification of Employee Rights Concerning 
Payment of Union Dues or Fees.

52.222-40 [Reserved]
52.222-41 Service Contract Act of 1965, as Amended.
52.222-42 Statement of Equivalent Rates for Federal Hires.
52.222-43 Fair Labor Standards Act and Service Contract 

Act—Price Adjustment (Multiple Year and 
Option Contracts).

52.222-44 Fair Labor Standards Act and Service Contract 
Act—Price Adjustment.

52.222-45 [Reserved]
52.222-46 Evaluation of Compensation for Professional 

Employees.
52.222-47 [Reserved]
52.222-48 Exemption from Application of Service Contract 

Act Provisions—Contractor Certification.
52.222-49 Service Contract Act—Place of Performance 

Unknown.
52.222-50 Combating Trafficking in Persons.
52.223-1 [Reserved]
52.223-2 [Reserved]
52.223-3 Hazardous Material Identification and Material 

Safety Data.
52.223-4 Recovered Material Certification.
52.223-5 Pollution Prevention and Right-to-Know 

Information.
52.223-6 Drug-Free Workplace.
52.223-7 Notice of Radioactive Materials.
52.223-8 [Reserved]
52.223-9 Estimate of Percentage of Recovered Material 

Content for EPA-Designated Products.

52.223-10 Waste Reduction Program.
52.223-11 Ozone-Depleting Substances.
52.223-12 Refrigeration Equipment and Air Conditioners.
52.223-13 Certification of Toxic Chemical Release 

Reporting.
52.223-14 Toxic Chemical Release Reporting.
52.224-1 Privacy Act Notification.
52.224-2 Privacy Act.
52.225-1 Buy American Act—Supplies.
52.225-2 Buy American Act Certificate.
52.225-3 Buy American Act—Free Trade Agreements—

Israeli Trade Act.
52.225-4 Buy American Act—Free Trade Agreements—

Israeli Trade Act Certificate.
52.225-5 Trade Agreements.
52.225-6 Trade Agreements Certificate.
52.225-7 Waiver of Buy American Act for Civil Aircraft 

and Related Articles.
52.225-8 Duty-Free Entry.
52.225-9 Buy American Act—Construction Materials.
52.225-10 Notice of Buy American Act Requirement—

Construction Materials.
52.225-11 Buy American Act—Construction Materials 

under Trade Agreements.
52.225-12 Notice of Buy American Act Requirement—

Construction Materials under Trade Agreements.
52.225-13 Restrictions on Certain Foreign Purchases.
52.225-14 Inconsistency between English Version and 

Translation of Contract.
52.225-15 [Reserved]
52.225-16 [Reserved]
52.225-17 Evaluation of Foreign Currency Offers.
52.226-1 Utilization of Indian Organizations and Indian-

Owned Economic Enterprises.
52.226-2 Historically Black College or University and 

Minority Institution Representation.
52.227-1 Authorization and Consent.
52.227-2 Notice and Assistance Regarding Patent and 

Copyright Infringement.
52.227-3 Patent Indemnity.
52.227-4 Patent Indemnity—Construction Contracts.
52.227-5 Waiver of Indemnity.
52.227-6 Royalty Information.
52.227-7 Patents—Notice of Government Licensee.
52.227-8 [Reserved]
52.227-9 Refund of Royalties.
52.227-10 Filing of Patent Applications—Classified Subject 

Matter.
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(d) The accumulated purchase option credits available to
determine the purchase conversion cost will also include any
credits accrued during a period of lease or rental of the equip-
ment under any previous Government contract if the equip-
ment has been on continuous lease or rental. The movement
of equipment from one site to another site shall be “continuous
rental.”

52.208-1 [Reserved]

52.208-2 [Reserved]

52.208-3 [Reserved]

52.208-4 Vehicle Lease Payments.
As prescribed in 8.1104(a), insert the following clause in

solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

VEHICLE LEASE PAYMENTS (APR 1984)

(a) Upon the submission of proper invoices or vouchers,
the Government shall pay rent for each vehicle at the rate(s)
specified in this contract.

(b) Rent shall accrue from the beginning of this contract,
or from the date each vehicle is delivered to the Government,
whichever is later, and shall continue until the expiration of
the contract term or the termination of this contract. However,
rent shall accrue only for the period that each vehicle is in the
possession of the Government.

(c) Rent shall not accrue for any vehicle that the Contract-
ing Officer determines does not comply with the Condition of
Leased Vehicles clause of this contract or otherwise does not
comply with the requirements of this contract, until the vehi-
cle is replaced or the defects are corrected.

(d) Rent shall not accrue for any vehicle during any period
when the vehicle is unavailable or unusable as a result of the
Contractor’s failure to render services for the operation and
maintenance of the vehicle as prescribed by this contract.

(e) Rent stated in monthly terms shall be prorated on the
basis of 1/30th of the monthly rate for each day the vehicle is
in the Government’s possession. If this contract contains a
mileage provision, the Government shall pay rent as provided
in the Schedule.

(End of clause)

52.208-5 Condition of Leased Vehicles.
As prescribed in 8.1104(b), insert the following clause in

solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

CONDITION OF LEASED VEHICLES (APR 1984)

Each vehicle furnished under this contract shall be of good
quality and in safe operating condition, and shall comply with

the Federal Motor Vehicle Safety Standards (49 CFR 571)
and State safety regulations applicable to the vehicle. The
Government shall accept or reject the vehicles promptly after
receipt. If the Contracting Officer determines that any vehicle
furnished is not in compliance with this contract, the Contract-
ing Officer shall promptly inform the Contractor in writing. If
the Contractor fails to replace the vehicle or correct the defects
as required by the Contracting Officer, the Government
may—

(a) By contract or otherwise, correct the defect or arrange
for the lease of a similar vehicle and shall charge or set off
against the Contractor any excess costs occasioned thereby; or

(b) Terminate the contract under the Default clause of this
contract.

(End of clause)

52.208-6 Marking of Leased Vehicles.
As prescribed in 8.1104(c), insert the following clause in

solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

MARKING OF LEASED VEHICLES (APR 1984)

(a) The Government may place nonpermanent markings or
decals, identifying the using agency, on each side, and on the
front and rear bumpers, of any motor vehicle leased under this
contract. The Government shall use markings or decals that
are removable without damage to the vehicle.

(b) The Contractor may use placards for temporary identi-
fication of vehicles except that the placards may not contain
any references to the Contractor that may be construed as
advertising or endorsement by the Government of the
Contractor.

(End of clause)

52.208-7 Tagging of Leased Vehicles.
As prescribed in 8.1104(d), insert a clause substantially as

follows:

TAGGING OF LEASED VEHICLES (MAY 1986)

While it is the intent that vehicles leased under this contract
will operate on Federal tags, the Government reserves the
right to utilize State tags if necessary to accomplish its mis-
sion. Should State tags be required, the Contractor shall fur-
nish the Government documentation necessary to allow
acquisition of such tags. Federal tags are the responsibility of
the Government.

(End of clause)

52.208-8 Required Sources for Helium and Helium Usage 
Data.
As prescribed in 8.505, insert the following clause:
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REQUIRED SOURCES FOR HELIUM AND HELIUM USAGE 
DATA (APR 2002)

(a) Definitions.
“Bureau of Land Management,” as used in this clause,

means the Department of the Interior, Bureau of Land Man-
agement, Amarillo Field Office, Helium Operations, located
at 801 South Fillmore Street, Suite 500, Amarillo, TX
79101-3545.

“Federal helium supplier” means a private helium vendor
that has an in-kind crude helium sales contract with the
Bureau of Land Management (BLM) and that is on the BLM
Amarillo Field Office’s Authorized List of Federal Helium
Suppliers available via the Internet at http://www.nm.blm.gov/
www/amfo/amfo_home.html.

“Major helium requirement” means an estimated refined
helium requirement greater than 200,000 standard cubic feet
(scf) (measured at 14.7 pounds per square inch absolute pres-
sure and 70 degrees Fahrenheit temperature) of gaseous
helium or 7510 liters of liquid helium delivered to a helium
use location per year.

(b) Requirements— (1) Contractors must purchase major
helium requirements from Federal helium suppliers, to the
extent that supplies are available.

(2) The Contractor shall provide to the Contracting
Officer the following data within 10 days after the Contractor
or subcontractor receives a delivery of helium from a Federal
helium supplier—

(i) The name of the supplier;
(ii) The amount of helium purchased;
(iii) The delivery date(s); and
(iv) The location where the helium was used.

(c) Subcontracts. The Contractor shall insert this clause,
including this paragraph (c), in any subcontract or order that
involves a major helium requirement.

(End of clause)

52.208-9 Contractor Use of Mandatory Sources of Supply 
or Services.
As prescribed in 8.004, insert the following clause:

CONTRACTOR USE OF MANDATORY SOURCES OF SUPPLY 
OR SERVICES (JUNE 2006)

(a) Certain supplies or services to be provided under this
contract for use by the Government are required by law to be
obtained from nonprofit agencies participating in the program
operated by the Committee for Purchase From People Who
Are Blind or Severely Disabled (the Committee) under the
Javits-Wagner-O’Day Act (JWOD) (41 U.S.C. 48). Addition-
ally, certain of these supplies are available from the Defense
Logistics Agency (DLA), the General Services Administra-
tion (GSA), or the Department of Veterans Affairs (VA). The
Contractor shall obtain mandatory supplies or services to be

provided for Government use under this contract from the spe-
cific sources indicated in the contract schedule.

(b) The Contractor shall immediately notify the Contract-
ing Officer if a mandatory +source is unable to provide the
supplies or services by the time required, or if the quality of
supplies or services provided by the mandatory source is
unsatisfactory. The Contractor shall not purchase the supplies
or services from other sources until the Contracting Officer
has notified the Contractor that the Committee or a JWOD
central nonprofit agency has authorized purchase from other
sources.

(c) Price and delivery information for the mandatory sup-
plies is available from the Contracting Officer for the supplies
obtained through the DLA/GSA/VA distribution facilities.
For mandatory supplies or services that are not available from
DLA/GSA/VA, price and delivery information is available
from the appropriate central nonprofit agency. Payments shall
be made directly to the source making delivery. Points of con-
tact for JWOD central nonprofit agencies are:

(1) National Industries for the Blind
1310 Braddock Place
Alexandria, VA 22314-1691
(703) 310-0500; and

(2) NISH
8401 Old Courthouse Road
Vienna, VA 22182
(571) 226-4660.

(End of clause)

52.209-1 Qualification Requirements.
As prescribed in 9.206-2, insert the following clause:

QUALIFICATION REQUIREMENTS (FEB 1995)

(a) Definition. “Qualification requirement,” as used in this
clause, means a Government requirement for testing or other
quality assurance demonstration that must be completed
before award.

(b) One or more qualification requirements apply to the
supplies or services covered by this contract. For those sup-
plies or services requiring qualification, whether the covered
product or service is an end item under this contract or simply
a component of an end item, the product, manufacturer, or
source must have demonstrated that it meets the standards pre-
scribed for qualification before award of this contract. The
product, manufacturer, or source must be qualified at the time
of award whether or not the name of the product, manufac-
turer, or source is actually included on a qualified products
list, qualified manufacturers list, or qualified bidders list. Off-
erors should contact the agency activity designated below to
obtain all requirements that they or their products or services,
or their subcontractors or their products or services, must sat-
isfy to become qualified and to arrange for an opportunity to
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(l) Debriefing. If a post-award debriefing is given to
requesting offerors, the Government shall disclose the follow-
ing information, if applicable:

(1) The agency’s evaluation of the significant weak or
deficient factors in the debriefed offeror’s offer.

(2) The overall evaluated cost or price and technical rat-
ing of the successful and the debriefed offeror and past per-
formance information on the debriefed offeror.

(3) The overall ranking of all offerors, when any rank-
ing was developed by the agency during source selection.

(4) A summary of the rationale for award;
(5) For acquisitions of commercial items, the make and

model of the item to be delivered by the successful offeror.
(6) Reasonable responses to relevant questions posed

by the debriefed offeror as to whether source-selection proce-
dures set forth in the solicitation, applicable regulations, and
other applicable authorities were followed by the agency.

(End of provision)

52.212-2 Evaluation—Commercial Items.
As prescribed in 12.301(c), the Contracting Officer may

insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (JAN 1999)

(a) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The follow-
ing factors shall be used to evaluate offers:
________________________________________________
________________________________________________
________________________________________________
[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past perfor-
mance (see FAR 15.304); (iv) small disadvantaged business
participation; and include them in the relative order of impor-
tance of the evaluation factors, such as in descending order of
importance.]
Technical and past performance, when combined, are
__________ [Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total price for all options to the
total price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices are
significantly unbalanced. Evaluation of options shall not obli-
gate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before

the offer’s specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following

provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (JUNE 2006)

An offeror shall complete only paragraph (j) of this provi-
sion if the offeror has completed the annual representations
and certifications electronically at http://orca.bpn.gov. If an
offeror has not completed the annual representations and cer-
tifications electronically at the ORCA website, the offeror
shall complete only paragraphs (b) through (i) of this
provision.

(a) Definitions. As used in this provision:
“Emerging small business” means a small business con-

cern whose size is no greater than 50 percent of the numerical
size standard for the NAICS code designated.

“Forced or indentured child labor” means all work or
service—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Service-disabled veteran-owned small business
concern”—

(1) Means a small business concern—
(i) Not less than 51 percent of which is owned by one

or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR Part 121 and size standards in this
solicitation.
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“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned business concern” means a concern which
is at least 51 percent owned by one or more women; or in the
case of any publicly owned business, at least 51 percent of its
stock is owned by one or more women; and whose manage-
ment and daily business operations are controlled by one or
more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(b) Taxpayer Identification Number (TIN)
(26 U.S.C. 6109, 31 U.S.C. 7701). (Not applicable if the off-
eror is required to provide this information to a central con-
tractor registration database to be eligible for award.)

(1) All offerors must submit the information required in
paragraphs (b)(3) through (b)(5) of this provision to comply
with debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the Inter-
nal Revenue Service (IRS).

(2) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the off-
eror’s relationship with the Government
(31 U.S.C. 7701(c)(3)). If the resulting contract is subject to
the payment reporting requirements described in FAR 4.904,
the TIN provided hereunder may be matched with IRS records
to verify the accuracy of the offeror’s TIN.

(3) Taxpayer Identification Number (TIN).
❏ TIN: ________________________________.
❏ TIN has been applied for.
❏ TIN is not required because:
❏ Offeror is a nonresident alien, foreign corpora-

tion, or foreign partnership that does not have 
income effectively connected with the conduct 
of a trade or business in the United States and 
does not have an office or place of business or a 
fiscal paying agent in the United States;

❏ Offeror is an agency or instrumentality of a for-
eign government;

❏ Offeror is an agency or instrumentality of the 
Federal Government.

(4) Type of organization.
❏ Sole proprietorship;
❏ Partnership;
❏ Corporate entity (not tax-exempt);
❏ Corporate entity (tax-exempt);
❏ Government entity (Federal, State, or local);
❏ Foreign government;
❏ International organization per 

26 CFR 1.6049-4;
❏ Other ________________________________.

(5) Common parent.
❏ Offeror is not owned or controlled by a common 

parent;
❏ Name and TIN of common parent:

Name ________________________________.
TIN _________________________________.

(c) Offerors must complete the following representations
when the resulting contract will be performed in the United
States or its outlying areas. Check all that apply.

(1) Small business concern. The offeror represents as
part of its offer that it ❏ is, ❏ is not a small business concern.

(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents as part of its offer that it ❏ is, ❏ is not a veteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (c)(2) of
this provision.] The offeror represents as part of its offer that
it ❏ is, ❏ is not a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents, for general statistical purposes, that it ❏ is, ❏ is not a
small disadvantaged business concern as defined in
13 CFR 124.1002.

(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents that it ❏ is, ❏ is not a women-owned small business
concern.

NOTE: Complete paragraphs (c)(6) and (c)(7) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(6) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself as a small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it ❏ is a women-owned business
concern.
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(7) Tie bid priority for labor surplus area concerns. If
this is an invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:
________________________________________________

(8) Small Business Size for the Small Business Com-
petitiveness Demonstration Program and for the Targeted
Industry Categories under the Small Business Competitive-
ness Demonstration Program. [Complete only if the offeror
has represented itself to be a small business concern under the
size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses in
one of the designated industry groups (DIGs).] The offeror
represents as part of its offer that it ❏ is, ❏ is not an emerging
small business.

(ii) [Complete only for solicitations indicated in an
addendum as being for one of the targeted industry categories
(TICs) or designated industry groups (DIGs).] Offeror repre-
sents as follows:

(A) Offeror’s number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror’s average annual gross revenue for
the last 3 fiscal years (check the Average Annual Gross Num-
ber of Revenues column if size standard stated in the solicita-
tion is expressed in terms of annual receipts).

(Check one of the following):

(9) [Complete only if the solicitation contains the clause
at FAR 52.219-23, Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns, or FAR 52.219-25,
Small Disadvantaged Business Participation Program—Dis-
advantaged Status and Reporting, and the offeror desires a
benefit based on its disadvantaged status.]

(i) General. The offeror represents that either—
(A) It ❏ is, ❏ is not certified by the Small Busi-

ness Administration as a small disadvantaged business con-
cern and identified, on the date of this representation, as a
certified small disadvantaged business concern in the data-

base maintained by the Small Business Administration (PRO-
Net), and that no material change in disadvantaged ownership
and control has occurred since its certification, and, where the
concern is owned by one or more individuals claiming disad-
vantaged status, the net worth of each individual upon whom
the certification is based does not exceed $750,000 after tak-
ing into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or

(B) It ❏ has, ❏ has not submitted a completed
application to the Small Business Administration or a Private
Certifier to be certified as a small disadvantaged business con-
cern in accordance with 13 CFR 124, Subpart B, and a deci-
sion on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since its application was submitted.

(ii) ❏ Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns. The
offeror represents, as part of its offer, that it is a joint venture
that complies with the requirements in 13 CFR 124.1002(f)
and that the representation in paragraph (c)(9)(i) of this pro-
vision is accurate for the small disadvantaged business con-
cern that is participating in the joint venture. [The offeror shall
enter the name of the small disadvantaged business concern
that is participating in the joint venture:
___________________.]

(10) HUBZone small business concern. [Complete only
if the offeror represented itself as a small business concern in
paragraph (c)(1) of this provision.] The offeror represents, as
part of its offer, that—

(i) It ❏ is, ❏ is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
the Small Business Administration, and no material change in
ownership and control, principal office, or HUBZone
employee percentage has occurred since it was certified by the
Small Business Administration in accordance with 13 CFR
Part 126; and

(ii) It ❏ is, ❏ is not a joint venture that complies with
the requirements of 13 CFR Part 126, and the representation
in paragraph (c)(10)(i) of this provision is accurate for the
HUBZone small business concern or concerns that are partic-
ipating in the joint venture. [The offeror shall enter the name
or names of the HUBZone small business concern or concerns
that are participating in the joint venture: __________.] Each
HUBZone small business concern participating in the joint
venture shall submit a separate signed copy of the HUBZone
representation.

(d) Representations required to implement provisions of
Executive Order 11246— (1) Previous contracts and compli-
ance. The offeror represents that—

(i) It ❏ has, ❏ has not participated in a previous con-
tract or subcontract subject to the Equal Opportunity clause of
this solicitation; and

Number of Employees Average Annual Gross 
Revenues

__ 50 or fewer __ $1 million or less
__ 51–100 __ $1,000,001–$2 million
__ 101–250 __ $2,000,001–$3.5 million
__ 251–500 __ $3,500,001–$5 million
__ 501–750 __ $5,000,001–$10 million
__ 751–1,000 __ $10,000,001–$17 million
__ Over 1,000 __ Over $17 million
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(ii) It ❏ has, ❏ has not filed all required compliance
reports.

(2) Affirmative Action Compliance. The offeror repre-
sents that—

(i) It ❏ has developed and has on file, ❏ has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(ii) It ❏ has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence Federal
Transactions (31 U.S.C. 1352). (Applies only if the contract is
expected to exceed $100,000.) By submission of its offer, the
offeror certifies to the best of its knowledge and belief that no
Federal appropriated funds have been paid or will be paid to
any person for influencing or attempting to influence an
officer or employee of any agency, a Member of Congress, an
officer or employee of Congress or an employee of a Member
of Congress on his or her behalf in connection with the award
of any resultant contract.

(f) Buy American Act Certificate. (Applies only if the
clause at Federal Acquisition Regulation (FAR) 52.225-1,
Buy American Act—Supplies, is included in this solicitation.)

(1) The offeror certifies that each end product, except
those listed in paragraph (f)(2) of this provision, is a domestic
end product and that the offeror has considered components
of unknown origin to have been mined, produced, or manu-
factured outside the United States. The offeror shall list as for-
eign end products those end products manufactured in the
United States that do not qualify as domestic end products.
The terms “component,” “domestic end product,” “end prod-
uct,” “foreign end product,” and “United States” are defined
in the clause of this solicitation entitled “Buy American Act—
Supplies.”

(2) Foreign End Products:

[List as necessary]

(3) The Government will evaluate offers in accordance
with the policies and procedures of FAR Part 25.

(g)(1) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate. (Applies only if the clause at
FAR 52.225-3, Buy American Act—Free Trade Agree-
ments—Israeli Trade Act, is included in this solicitation.)

(i) The offeror certifies that each end product, except
those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provi-

sion, is a domestic end product and that the offeror has con-
sidered components of unknown origin to have been mined,
produced, or manufactured outside the United States. The
terms “component,” “domestic end product,” “end product,”
“foreign end product,” “Free Trade Agreement country,” and
“United States” are defined in the clause of this solicitation
entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act.”

(ii) The offeror certifies that the following supplies
are Free Trade Agreement country end products (other than
Moroccan end products) or Israeli end products as defined in
the clause of this solicitation entitled “Buy American Act—
Free Trade Agreements—Israeli Trade Act”:

Free Trade Agreement Country End Products (Other than
Moroccan End Products) or Israeli End Products:

[List as necessary]

(iii) The offeror shall list those supplies that are for-
eign end products (other than those listed in
paragraph (g)(1)(ii) of this provision) as defined in the clause
of this solicitation entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act.” The offeror shall list as
other foreign end products those end products manufactured
in the United States that do not qualify as domestic end prod-
ucts.

Other Foreign End Products:

[List as necessary]

(iv) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25.

(2) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate, Alternate I. If Alternate I to the
clause at FAR 52.225-3 is included in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii)
of the basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Canadian end products as defined in the clause of this solic-
itation entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act”:

Line Item No. Country of Origin
______________ _________________
______________ _________________
______________ _________________

Line Item No. Country of Origin
______________ _________________
______________ _________________
______________ _________________

Line Item No. Country of Origin
______________ _________________
______________ _________________
______________ _________________
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Canadian End Products:

[List as necessary]

(3) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate, Alternate II. If Alternate II to the
clause at FAR 52.225-3 is included in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii)
of the basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Canadian end products or Israeli end products as defined in
the clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act”:

Canadian or Israeli End Products:

[List as necessary]

(4) Trade Agreements Certificate. (Applies only if the
clause at FAR 52.225-5, Trade Agreements, is included in this
solicitation.)

(i) The offeror certifies that each end product, except
those listed in paragraph (g)(4)(ii) of this provision, is a U.S.-
made or designated country end product, as defined in the
clause of this solicitation entitled “Trade Agreements.”

(ii) The offeror shall list as other end products those
end products that are not U.S.-made or designated country end
products.

Other End Products:

[List as necessary]

(iii) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25. For
line items covered by the WTO GPA, the Government will
evaluate offers of U.S.-made or designated country end prod-
ucts without regard to the restrictions of the Buy American
Act. The Government will consider for award only offers of
U.S.-made or designated country end products unless the
Contracting Officer determines that there are no offers for

such products or that the offers for such products are insuffi-
cient to fulfill the requirements of the solicitation.

(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12689). (Applies
only if the contract value is expected to exceed the simplified
acquisition threshold.) The offeror certifies, to the best of its
knowledge and belief, that the offeror and/or any of its
principals—

(1) ❏ Are, ❏ are not presently debarred, suspended,
proposed for debarment, or declared ineligible for the award
of contracts by any Federal agency; and

(2) ❏ Have, ❏ have not, within a three-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, or receiving
stolen property; and

(3) ❏ Are, ❏ are not presently indicted for, or otherwise
criminally or civilly charged by a Government entity with,
commission of any of these offenses.

(i) Certification Regarding Knowledge of Child Labor for
Listed End Products (Executive Order 13126). [The Contract-
ing Officer must list in paragraph (i)(1) any end products
being acquired under this solicitation that are included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]

(1) Listed end products.

(2) Certification. [If the Contracting Officer has identi-
fied end products and countries of origin in paragraph (i)(1)
of this provision, then the offeror must certify to either (i)(2)(i)
or (i)(2)(ii) by checking the appropriate block.]

[ ] (i) The offeror will not supply any end product
listed in paragraph (i)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

[ ] (ii) The offeror may supply an end product listed
in paragraph (i)(1) of this provision that was mined, produced,
or manufactured in the corresponding country as listed for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those

Line Item No.
_______________________________________
_______________________________________
_______________________________________

Line Item No. Country of Origin
______________ _________________
______________ _________________
______________ _________________

Line Item No. Country of Origin
______________ _________________
______________ _________________
______________ _________________

Listed End Product Listed Countries of Origin
___________________ ___________________
___________________ ___________________
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efforts, the offeror certifies that it is not aware of any such use
of child labor.

(j)(1) Annual Representations and Certifications. Any
changes provided by the offeror in paragraph (j) of this provi-
sion do not automatically change the representations and cer-
tifications posted on the Online Representations and
Certifications Application (ORCA) website.

(2) The offeror has completed the annual representa-
tions and certifications electronically via the ORCA website
at http://orca.bpn.gov. After reviewing the ORCA database
information, the offeror verifies by submission of this offer
that the representations and certifications currently posted
electronically at FAR 52.212-3, Offeror Representations and
Certifications—Commercial Items, have been entered or
updated in the last 12 months, are current, accurate, complete,
and applicable to this solicitation (including the business size
standard applicable to the NAICS code referenced for this
solicitation), as of the date of this offer and are incorporated
in this offer by reference (see FAR 4.1201), except for para-
graphs ______________.

[Offeror to identify the applicable paragraphs at (b)
through (i) of this provision that the offeror has completed for
the purposes of this solicitation only, if any.

These amended representation(s) and/or certification(s)
are also incorporated in this offer and are current, accurate,
and complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the represen-
tations and certifications posted on ORCA.]

(End of provision)

Alternate I (Apr 2002). As prescribed in 12.301(b)(2), add
the following paragraph (c)(11) to the basic provision:

(11) (Complete if the offeror has represented itself as dis-
advantaged in paragraph (c)(4) or (c)(9) of this provision.)

[The offeror shall check the category in which its owner-
ship falls]:

____ Black American.

____ Hispanic American.

____ Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

____ Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the
Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

____ Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

____ Individual/concern, other than one of the preceding.

Alternate II (Oct 2000). As prescribed in 12.301(b)(2), add
the following paragraph (c)(9)(iii) to the basic provision:

(iii) Address. The offeror represents that its address ❏ is,
❏ is not in a region for which a small disadvantaged business
procurement mechanism is authorized and its address has not
changed since its certification as a small disadvantaged business
concern or submission of its application for certification. The
list of authorized small disadvantaged business procurement
mechanisms and regions is posted at http://www.arnet.gov/
References/sdbadjustments.htm. The offeror shall use the list in
effect on the date of this solicitation. “Address,” as used in this
provision, means the address of the offeror as listed on the Small
Business Administration’s register of small disadvantaged busi-
ness concerns or the address on the completed application that
the concern has submitted to the Small Business Administration
or a Private Certifier in accordance with 13 CFR Part 124,
subpart B. For joint ventures, “address” refers to the address of
the small disadvantaged business concern that is participating in
the joint venture.

52.212-4 Contract Terms and Conditions—Commercial 
Items.
As prescribed in 12.301(b)(3), insert the following clause:

CONTRACT TERMS AND CONDITIONS—COMMERCIAL 
ITEMS (SEPT 2005)

(a) Inspection/Acceptance. The Contractor shall only ten-
der for acceptance those items that conform to the require-
ments of this contract. The Government reserves the right to
inspect or test any supplies or services that have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. The
Government must exercise its post-acceptance rights—

(1) Within a reasonable time after the defect was dis-
covered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its assignee may assign
its rights to receive payment due as a result of performance of
this contract to a bank, trust company, or other financing insti-
tution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). How-
ever, when a third party makes payment (e.g., use of the Gov-
ernmentwide commercial purchase card), the Contractor may
not assign its rights to receive payment under this contract.
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(c) Changes. Changes in the terms and conditions of this
contract may be made only by written agreement of the
parties.

(d) Disputes. This contract is subject to the Contract Dis-
putes Act of 1978, as amended (41 U.S.C. 601-613). Failure
of the parties to this contract to reach agreement on any
request for equitable adjustment, claim, appeal or action aris-
ing under or relating to this contract shall be a dispute to be
resolved in accordance with the clause at FAR 52.233-1, Dis-
putes, which is incorporated herein by reference. The Con-
tractor shall proceed diligently with performance of this
contract, pending final resolution of any dispute arising under
the contract.

(e) Definitions. The clause at FAR 52.202-1, Definitions, is
incorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(g) Invoice. (1) The Contractor shall submit an original
invoice and three copies (or electronic invoice, if authorized)
to the address designated in the contract to receive invoices.
An invoice must include—

(i) Name and address of the Contractor;
(ii) Invoice date and number;
(iii) Contract number, contract line item number and,

if applicable, the order number;
(iv) Description, quantity, unit of measure, unit price

and extended price of the items delivered;
(v) Shipping number and date of shipment, including

the bill of lading number and weight of shipment if shipped
on Government bill of lading;

(vi) Terms of any discount for prompt payment
offered;

(vii) Name and address of official to whom payment
is to be sent;

(viii) Name, title, and phone number of person to
notify in event of defective invoice; and

(ix) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.

(x) Electronic funds transfer (EFT) banking
information.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfer—Central Contractor Registra-
tion, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than Central Contractor Registration), or applicable
agency procedures.

(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at
5 CFR Part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(i) Payment.— (1) Items accepted. Payment shall be made
for items accepted by the Government that have been deliv-
ered to the delivery destinations set forth in this contract.

(2) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act
(31 U.S.C. 3903) and prompt payment regulations at 5 CFR
Part 1315.

(3) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(4) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned,
payment shall be considered to have been made on the date
which appears on the payment check or the specified payment
date if an electronic funds transfer payment is made.

(5) Overpayments. If the Contractor becomes aware of
a duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall immediately notify the
Contracting Officer and request instructions for disposition of
the overpayment.

(j) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transportation
is f.o.b. origin; or
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(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is f.o.b.
destination.

(k) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(l) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficiencies in accepted items.

(q) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated funds to influence

certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 3701, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(s) Order of precedence. Any inconsistencies in this solic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.
(2) The Assignments, Disputes, Payments, Invoice,

Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.
(4) Addenda to this solicitation or contract, including

any license agreements for computer software.
(5) Solicitation provisions if this is a solicitation.
(6) Other paragraphs of this clause.
(7) The Standard Form 1449.
(8) Other documents, exhibits, and attachments.
(9) The specification.

(t) Central Contractor Registration (CCR). (1) Unless
exempted by an addendum to this contract, the Contractor is
responsible during performance and through final payment of
any contract for the accuracy and completeness of the data
within the CCR database, and for any liability resulting from
the Government’s reliance on inaccurate or incomplete data.
To remain registered in the CCR database after the initial reg-
istration, the Contractor is required to review and update on
an annual basis from the date of initial registration or subse-
quent updates its information in the CCR database to ensure
it is current, accurate and complete. Updating information in
the CCR does not alter the terms and conditions of this con-
tract and is not a substitute for a properly executed contractual
document.

(2)(i) If a Contractor has legally changed its business
name, “doing business as” name, or division name (whichever
is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in FAR Subpart 42.12, the Contractor shall provide the
responsible Contracting Officer a minimum of one business
day’s written notification of its intention to (A) change the
name in the CCR database; (B) comply with the requirements
of Subpart 42.12; and (C) agree in writing to the timeline and
procedures specified by the responsible Contracting Officer.
The Contractor must provide with the notification sufficient
documentation to support the legally changed name.

(ii) If the Contractor fails to comply with the require-
ments of paragraph (t)(2)(i) of this clause, or fails to perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
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tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the CCR database.
Information provided to the Contractor’s CCR record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered to
be incorrect information within the meaning of the “Suspen-
sion of payment” paragraph of the EFT clause of this contract.

(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
internet at http://www.ccr.gov or by calling 1-888-227-2423 or
269-961-5757.

(End of clause)

52.212-5 Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO 
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—

COMMERCIAL ITEMS (JUNE 2006)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78)

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (JUL 1995), with Alternate I (OCT 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

__ (2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

__ (3) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__ (4) [Reserved]
__ (5)(i) 52.219-6, Notice of Total Small Business Set-

Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-6.
__ (iii) Alternate II (MAR 2004) of 52.219-6.

__ (6)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.

__ (7) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).

__ (8)(i) 52.219-9, Small Business Subcontracting
Plan (JULY 2005) (15 U.S.C. 637(d)(4).

__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.

__ (9) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).

__ (10)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(SEPT 2005) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

__ (ii) Alternate I (JUNE 2003) of 52.219-23.
__ (11) 52.219-25, Small Disadvantaged Business

Participation Program—Disadvantaged Status and Reporting
(OCT 1999) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (12) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting
(OCT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (13) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (May 2004).

__ (14) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__ (15) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2006) (E.O. 13126).

__ (16) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

__ (17) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).

__ (18) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DEC 2001) (38 U.S.C. 4212).

__ (19) 52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).

__ (20) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DEC 2001) (38 U.S.C. 4212).

__ (21) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

__ (22)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products
(AUG 2000) (42 U.S.C. 6962(c)(3)(A)(ii)).
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__ (ii) Alternate I (AUG 2000) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)).

__ (23) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d).

__ (24)(i)52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (JUNE 2006) (41 U.S.C.
10a-10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note,
Pub. L. 108-77, 108-78, 108-286), and 109-53.

__ (ii) Alternate I (JAN 2004) of 52.225-3.
__ (iii) Alternate II (JAN 2004) of 52.225-3.

__ (25) 52.225-5, Trade Agreements (JUNE 2006)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (26) 52.225-13, Restrictions on Certain Foreign
Purchases (FEB 2006) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (27) [Reserved]
__ (28) [Reserved]
__ (29) 52.232-29, Terms for Financing of Purchases of

Commercial Items (FEB 2002) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (30) 52.232-30, Installment Payments for
Commercial Items (OCT 1995) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (31) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

__ (32) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

__ (33) 52.232-36, Payment by Third Party
(MAY 1999) (31 U.S.C. 3332).

__ (34) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

__ (35)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in

this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

__ (1) 52.222-41, Service Contract Act of 1965, as
Amended (July 2005) (41 U.S.C. 351, et seq.).

__ (2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 1989) (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__ (3) 52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The Con-
tractor shall comply with the provisions of this paragraph (d)
if this contract was awarded using other than sealed bid, is in
excess of the simplified acquisition threshold, and does not
contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in paragraphs (i) through (vii) of this paragraph in a subcon-
tract for commercial items. Unless otherwise indicated below,
the extent of the flow down shall be as required by the
clause—

(i) 52.219-8, Utilization of Small Business Concerns
(MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns) exceeds
$500,000 ($1,000,000 for construction of any public facility),
the subcontractor must include 52.219-8 in lower tier subcon-
tracts that offer subcontracting opportunities.

(ii) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212).
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Contractor shall promptly notify the Contracting Officer of
any decrease under this clause, but nothing in the clause shall
preclude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data,
including payroll records, that the Contracting Officer may
reasonably require. Upon agreement of the parties, the con-
tract price or contract unit price labor rates shall be modified
in writing. The Contractor shall continue performance pend-
ing agreement on or determination of any such adjustment and
its effective date.

(g) The Contracting Officer or an authorized representative
shall have access to and the right to examine any directly per-
tinent books, documents, papers and records of the Contractor
until the expiration of 3 years after final payment under the
contract.

(End of clause)

52.222-44 Fair Labor Standards Act and Service 
Contract Act—Price Adjustment.
As prescribed in 22.1006(c)(2), insert the following clause:

FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT 
ACT—PRICE ADJUSTMENT (FEB 2002)

(a) This clause applies to both contracts subject to area pre-
vailing wage determinations and contracts subject to Contrac-
tor collective bargaining agreements.

(b) The Contractor warrants that the prices in this contract
do not include any allowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.

(c) The contract price or contract unit price labor rates will
be adjusted to reflect increases or decreases by the Contractor
in wages and fringe benefits to the extent that these increases
or decreases are made to comply with—

(1) An increased or decreased wage determination
applied to this contract by operation of law; or

(2) An amendment to the Fair Labor Standards Act
of 1938 that is enacted subsequent to award of this contract,
affects the minimum wage, and becomes applicable to this
contract under law.

(d) Any such adjustment will be limited to increases or
decreases in wages and fringe benefits as described in
paragraph (c) of this clause, and to the accompanying
increases or decreases in social security and unemployment
taxes and workers’ compensation insurance; it shall not oth-
erwise include any amount for general and administrative
costs, overhead, or profit.

(e) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after the
effective date of the wage change, unless this period is
extended by the Contracting Officer in writing. The Contrac-
tor shall promptly notify the Contracting Officer of any

decrease under this clause, but nothing in the clause shall pre-
clude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data that
the Contracting Officer may reasonably require. Upon agree-
ment of the parties, the contract price or contract unit price
labor rates shall be modified in writing. The Contractor shall
continue performance pending agreement on or determination
of any such adjustment and its effective date.

(f) The Contracting Officer or an authorized representative
shall, until the expiration of 3 years after final payment under
the contract, have access to and the right to examine any
directly pertinent books, documents, papers, and records of
the Contractor.

(End of clause)

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional 
Employees.
As prescribed in 22.1103, insert the following provision:

EVALUATION OF COMPENSATION FOR PROFESSIONAL 
EMPLOYEES (FEB 1993)

(a) Recompetition of service contracts may in some cases
result in lowering the compensation (salaries and fringe ben-
efits) paid or furnished professional employees. This lowering
can be detrimental in obtaining the quality of professional ser-
vices needed for adequate contract performance. It is there-
fore in the Government’s best interest that professional
employees, as defined in 29 CFR 541, be properly and fairly
compensated. As part of their proposals, offerors will submit
a total compensation plan setting forth salaries and fringe ben-
efits proposed for the professional employees who will work
under the contract. The Government will evaluate the plan to
assure that it reflects a sound management approach and
understanding of the contract requirements. This evaluation
will include an assessment of the offeror’s ability to provide
uninterrupted high-quality work. The professional compensa-
tion proposed will be considered in terms of its impact upon
recruiting and retention, its realism, and its consistency with
a total plan for compensation. Supporting information will
include data, such as recognized national and regional com-
pensation surveys and studies of professional, public and pri-
vate organizations, used in establishing the total
compensation structure.

(b) The compensation levels proposed should reflect a
clear understanding of work to be performed and should indi-
cate the capability of the proposed compensation structure to
obtain and keep suitably qualified personnel to meet mission
objectives. The salary rates or ranges must take into account
differences in skills, the complexity of various disciplines,
and professional job difficulty. Additionally, proposals envi-
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sioning compensation levels lower than those of predecessor
contractors for the same work will be evaluated on the basis
of maintaining program continuity, uninterrupted high-qual-
ity work, and availability of required competent professional
service employees. Offerors are cautioned that lowered com-
pensation for essentially the same professional work may
indicate lack of sound management judgment and lack of
understanding of the requirement.

(c) The Government is concerned with the quality and sta-
bility of the work force to be employed on this contract. Pro-
fessional compensation that is unrealistically low or not in
reasonable relationship to the various job categories, since it
may impair the Contractor’s ability to attract and retain com-
petent professional service employees, may be viewed as evi-
dence of failure to comprehend the complexity of the contract
requirements.

(d) Failure to comply with these provisions may constitute
sufficient cause to justify rejection of a proposal.

(End of provision)

52.222-47 [Reserved]

52.222-48 Exemption from Application of Service 
Contract Act Provisions—Contractor Certification.
As prescribed in 22.1006(e)(1), insert the following clause:

EXEMPTION FROM APPLICATION OF SERVICE CONTRACT 
ACT PROVISIONS—CONTRACTOR CERTIFICATION 

(JUNE 2006)

(a) The following certification shall be checked:

CERTIFICATION

The offeror certifies ❏  does not certify ❏  that—

(1) The items of equipment to be serviced under this con-
tract are commercial items which are used regularly for other
than Government purposes, and are sold or traded by the Con-
tractor in substantial quantities to the general public in the
course of normal business operations;

(2) The contract services are furnished at prices which are,
or are based on, established catalog or market prices for the
maintenance, calibration, and/or repair of certain information
technology, scientific and medical and/or office and business
equipment. An “established catalog price” is a price (including
discount price) recorded in a catalog, price list, schedule, or
other verifiable and established record that is regularly main-
tained by the manufacturer or the Contractor and is either pub-
lished or otherwise available for inspection by customers. An
“established market price” is a current price, established in the
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated by data from sources
independent of the manufacturer or Contractor; and

(3) The Contractor utilizes the same compensation (wage
and fringe benefits) plan for all service employees performing
work under the contract as the Contractor uses for equivalent

employees servicing the same equipment of commercial
customers.
(b) If a negative certification is made and a Service Con-

tract Act wage determination is not attached to the solicita-
tion, the Contractor shall notify the Contracting Officer as
soon as possible.

(c) Failure to execute the certification in paragraph (a) of
this clause or to contact the Contracting Officer as required in
paragraph (b) of this clause may render the bid or offer
nonresponsive.

(End of clause)

52.222-49 Service Contract Act—Place of Performance 
Unknown.
As prescribed in 22.1006(f), insert the following clause:

SERVICE CONTRACT ACT—PLACE OF PERFORMANCE 
UNKNOWN (MAY 1989)

(a) This contract is subject to the Service Contract Act, and
the place of performance was unknown when the solicitation
was issued. In addition to places or areas identified in wage
determinations, if any, attached to the solicitation, wage deter-
minations have also been requested for the following:
________ [insert places or areas]. The Contracting Officer
will request wage determinations for additional places or
areas of performance if asked to do so in writing by
_____________ [insert time and date].

(b) Offerors who intend to perform in a place or area of per-
formance for which a wage determination has not been
attached or requested may nevertheless submit bids or propos-
als. However, a wage determination shall be requested and
incorporated in the resultant contract retroactive to the date of
contract award, and there shall be no adjustment in the con-
tract price.

(End of clause)

52.222-50 Combating Trafficking in Persons.
As prescribed in 22.1705, insert the following clause:

COMBATING TRAFFICKING IN PERSONS (APR 2006)

(a) Definitions. As used in this clause—
“Coercion” means—

(1) Threats of serious harm to or physical restraint
against any person;

(2) Any scheme, plan, or pattern intended to cause a per-
son to believe that failure to perform an act would result in
serious harm to or physical restraint against any person; or 

(3) The abuse or threatened abuse of the legal process. 
“Commercial sex act” means any sex act on account of

which anything of value is given to or received by any person.
“Debt bondage” means the status or condition of a debtor

arising from a pledge by the debtor of his or her personal ser-
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vices or of those of a person under his or her control as a secu-
rity for debt, if the value of those services as reasonably
assessed is not applied toward the liquidation of the debt or the
length and nature of those services are not respectively limited
and defined.

“Employee” means an employee of a Contractor directly
engaged in the performance of work under a Government con-
tract, including all direct cost employees and any other Con-
tractor employee who has other than a minimal impact or
involvement in contract performance.

“Individual” means a Contractor that has no more than one
employee including the Contractor.

“Involuntary servitude” includes a condition of servitude
induced by means of—

(1) Any scheme, plan, or pattern intended to cause a per-
son to believe that, if the person did not enter into or continue
in such conditions, that person or another person would suffer
serious harm or physical restraint; or 

(2) The abuse or threatened abuse of the legal process.
“Severe forms of trafficking in persons” means—

(1) Sex trafficking in which a commercial sex act is
induced by force, fraud, or coercion, or in which the person
induced to perform such act has not attained 18 years of age;
or

(2) The recruitment, harboring, transportation, provi-
sion, or obtaining of a person for labor or services, through the
use of force, fraud, or coercion for the purpose of subjection
to involuntary servitude, peonage, debt bondage, or slavery. 

“Sex trafficking” means the recruitment, harboring, trans-
portation, provision, or obtaining of a person for the purpose
of a commercial sex act.

(b) Policy. The United States Government has adopted a
zero tolerance policy regarding Contractors and Contractor
employees that engage in or support severe forms of traffick-
ing in persons, procurement of commercial sex acts, or use of
forced labor.  During the performance of this contract, the
Contractor shall ensure that its employees do not violate this
policy.

(c) Contractor requirements. The Contractor, if other than
an individual, shall establish policies and procedures for
ensuring that its employees do not engage in or support severe
forms of trafficking in persons, procure commercial sex acts,
or use forced labor in the performance of this contract.  At a
minimum, the Contractor shall—

(1) Publish a statement notifying its employees of the
United States Government's zero tolerance policy described in
paragraph (b) of this clause and specifying the actions that will
be taken against employees for violations of this policy.  Such
actions may include, but are not limited to, removal from the
contract, reduction in benefits, or termination of employment;

(2) Establish an awareness program to inform employ-
ees about—

(i) The Contractor's policy of ensuring that employ-
ees do not engage in severe forms of trafficking in persons,
procure commercial sex acts, or use forced labor;

(ii) The actions that will be taken against employees
for violation of such policy;

(iii) Regulations applying to conduct if performance
of the contract is outside the U.S., including—

(A) All host country Government laws and regu-
lations relating to severe forms of trafficking in persons, pro-
curement of commercial sex acts, and use of forced labor; and

(B) All United States laws and regulations on
severe forms of trafficking in persons, procurement of com-
mercial sex acts, and use of forced labor which may apply to
its employees' conduct in the host nation, including those laws
for which jurisdiction is established by the Military Extrater-
ritorial Jurisdiction Act of 2000 (18 U.S.C. 3261-3267), and
18 U.S.C 3271, Trafficking in Persons Offenses Committed
by Persons Employed by or Accompanying the Federal Gov-
ernment Outside the United States;

(3) Provide all employees directly engaged in perfor-
mance of the contract with a copy of the statement required by
paragraph (c)(1) of this clause and obtain written agreement
from the employee that the employee shall abide by the terms
of the statement; and

(4) Take appropriate action, up to and including termi-
nation, against employees or subcontractors that violate the
policy in paragraph (b) of this clause.

(d) Notification. The Contractor shall inform the contract-
ing officer immediately of—

(1) Any information it receives from any source (includ-
ing host country law enforcement) that alleges a contract
employee has engaged in conduct that violates this policy; and

(2) Any actions taken against employees pursuant to
this clause.

(e) Remedies. In addition to other remedies available to the
Government, the Contractor's failure to comply with the
requirements of paragraphs (c) or (d) of this clause may render
the Contractor subject to—

(1) Required removal of a Contractor employee or
employees from the performance of the contract;

(2) Required subcontractor termination;
(3) Suspension of contract payments;
(4) Loss of award fee for the performance period in

which the Government determined Contractor non-compli-
ance;

(5) Termination of the contract for default, in accor-
dance with the termination clause of this contract; or

(6) Suspension or debarment.
(f) Subcontracts.  The Contractor shall include the sub-

stance of this clause, including this paragraph (f), in all sub-
contracts for the acquisition of services.
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“Cost of components” means—
(1) For components purchased by the Contractor, the

acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to a domestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Domestic end product” means—
(1) An unmanufactured end product mined or produced

in the United States; or
(2) An end product manufactured in the United States,

if the cost of its components mined, produced, or manufac-
tured in the United States exceeds 50 percent of the cost of all
its components. Components of foreign origin of the same
class or kind as those that the agency determines are not
mined, produced, or manufactured in sufficient and reason-
ably available commercial quantities of a satisfactory quality
are treated as domestic. Scrap generated, collected, and pre-
pared for processing in the United States is considered
domestic.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Foreign end product” means an end product other than a
domestic end product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) The Buy American Act (41 U.S.C. 10a - 10d) provides
a preference for domestic end products for supplies acquired
for use in the United States.

(c) Offerors may obtain from the Contracting Officer a list
of foreign articles that the Contracting Officer will treat as
domestic for this contract.

(d) The Contractor shall deliver only domestic end prod-
ucts except to the extent that it specified delivery of foreign
end products in the provision of the solicitation entitled “Buy
American Act Certificate.”

(End of clause)

52.225-2 Buy American Act Certificate.
As prescribed in 25.1101(a)(2), insert the following

provision:

BUY AMERICAN ACT CERTIFICATE (JUNE 2003)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) of this provision, is a domestic end
product and that the offeror has considered components of
unknown origin to have been mined, produced, or manufac-
tured outside the United States. The offeror shall list as foreign

end products those end products manufactured in the United
States that do not qualify as domestic end products. The terms
“component,” “domestic end product,” “end product,” “for-
eign end product,” and “United States” are defined in the
clause of this solicitation entitled “Buy American Act—
Supplies.”

(b) Foreign End Products:

[List as necessary]

(c) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

52.225-3 Buy American Act—Free Trade Agreements—
Israeli Trade Act.
As prescribed in 25.1101(b)(1)(i), insert the following

clause:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT (JUNE 2006)

(a) Definitions. As used in this clause—
“Component” means an article, material, or supply incor-

porated directly into an end product.
“Cost of components” means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to a domestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Domestic end product” means—
(1) An unmanufactured end product mined or produced

in the United States; or
(2) An end product manufactured in the United States,

if the cost of its components mined, produced, or manufac-
tured in the United States exceeds 50 percent of the cost of all
its components. Components of foreign origin of the same
class or kind as those that the agency determines are not
mined, produced, or manufactured in sufficient and reason-
ably available commercial quantities of a satisfactory quality
are treated as domestic. Scrap generated, collected, and pre-

LINE ITEM NO. COUNTRY OF ORIGIN

______________ _________________
______________ _________________
______________ _________________

FAC 2005–10 JUNE 28, 2006



52.225-3 FEDERAL ACQUISITION REGULATION

52.2-140

pared for processing in the United States is considered
domestic.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Foreign end product” means an end product other than a
domestic end product.

“Free Trade Agreement country” means Australia, Can-
ada, Chile, El Salvador, Honduras, Mexico, Morocco, Nica-
ragua, or Singapore. 

“Free Trade Agreement country end product” means an
article that— 

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement country; or 

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a Free Trade Agreement country into a new
and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it
was transformed.  The term refers to a product offered for pur-
chase under a supply contract, but for purposes of calculating
the value of the end product includes services (except trans-
portation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

“Israeli end product” means an article that—
(1) Is wholly the growth, product, or manufacture of

Israel; or
(2) In the case of an article that consists in whole or in

part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“Moroccan end product” means an article that— 
(1) Is wholly the growth, product, or manufacture of

Morocco; or 
(2) In the case of an article that consists in whole or in

part of materials from another country, has been substantially
transformed in Morocco into a new and different article of
commerce with a name, character, or use distinct from that of
the article or articles from which it was transformed.  The term
refers to a product offered for purchase under a supply con-
tract, but for purposes of calculating the value of the end prod-
uct includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) Components of foreign origin. Offerors may obtain
from the Contracting Officer a list of foreign articles that the
Contracting Officer will treat as domestic for this contract.

(c) Delivery of end products. The Contracting Officer has
determined that FTAs (except the Morocco FTA) and the

Israeli Trade Act apply to this acquisition. Unless otherwise
specified, these trade agreements apply to all items in the
Schedule. The Contractor shall deliver under this contract
only domestic end products except to the extent that, in its
offer, it specified delivery of foreign end products in the pro-
vision entitled “Buy American Act—Free Trade Agree-
ments—Israeli Trade Act Certificate.” If the Contractor
specified in its offer that the Contractor would supply a Free
Trade Agreement country end product (other than a Moroccan
end product) or an Israeli end product, then the Contractor
shall supply a Free Trade Agreement country end product
(other than a Moroccan end product), an Israeli end product
or, at the Contractor’s option, a domestic end product. 

Alternate I (Jan 2004). As prescribed in 25.1101(b)(1)(ii),
add the following definition to paragraph (a) of the basic
clause, and substitute the following paragraph (c) for
paragraph (c) of the basic clause:

“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(c) Delivery of end products. The Contracting Officer has
determined that NAFTA applies to this acquisition. Unless oth-
erwise specified, NAFTA applies to all items in the Schedule.
The Contractor shall deliver under this contract only domestic
end products except to the extent that, in its offer, it specified
delivery of foreign end products in the provision entitled “Buy
American Act—Free Trade Agreements—Israeli Trade Act
Certificate.” If the Contractor specified in its offer that the Con-
tractor would supply a Canadian end product, then the Contrac-
tor shall supply a Canadian end product or, at the Contractor's
option, a domestic end product.
Alternate II (Jan 2004). As prescribed in

25.1101(b)(1)(iii), add the following definition to
paragraph (a) of the basic clause, and substitute the following
paragraph (c) for paragraph (c) of the basic clause:

“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
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refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(c) Delivery of end products. The Contracting Officer has
determined that NAFTA and the Israeli Trade Act apply to this
acquisition. Unless otherwise specified, these trade agreements
apply to all items in the Schedule. The Contractor shall deliver
under this contract only domestic end products except to the
extent that, in its offer, it specified delivery of foreign end prod-
ucts in the provision entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act Certificate.” If the Contractor
specified in its offer that the Contractor would supply a Cana-
dian end product or an Israeli end product, then the Contractor
shall supply a Canadian end product, an Israeli end product or,
at the Contractor's option, a domestic end product.

52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.
As prescribed in 25.1101(b)(2)(i), insert the following

provision:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT CERTIFICATE (JUNE 2006)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) or (c) of this provision, is a domestic
end product and that the offeror has considered components
of unknown origin to have been mined, produced, or manu-
factured outside the United States. The terms “component,”
“domestic end product,” “end product,” “foreign end prod-
uct,” “Free Trade Agreement country,” “Free Trade Agree-
ment country end product,” “Israeli end product,” “Moroccan
end product,” and “United States” are defined in the clause of
this solicitation entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act.”

(b) The offeror certifies that the following supplies are Free
Trade Agreement country end products (other than Moroccan
end products) or Israeli end products as defined in the clause
of this solicitation entitled “Buy American Act-Free Trade
Agreements-Israeli Trade Act”:

Free Trade Agreement Country End Products (Other than
Moroccan End Products) or Israeli End Products:

[List as necessary]

(c) The offeror shall list those supplies that are foreign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American Act—Free Trade Agreements—Israeli Trade

Act.” The offeror shall list as other foreign end products those
end products manufactured in the United States that do not
qualify as domestic end products.

Other Foreign End Products:

[List as necessary]

(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternate I (Jan 2004). As prescribed in 25.1101(b)(2)(ii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-
tion entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act”:
Canadian End Products:

[List as necessary]

Alternate II (Jan 2004). As prescribed in
25.1101(b)(2)(iii), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act”:

CANADIAN OR ISRAELI END PRODUCTS:

[List as necessary]

52.225-5 Trade Agreements.
As prescribed in 25.1101(c)(1), insert the following clause:

TRADE AGREEMENTS (JUNE 2006)

(a) Definitions. As used in this clause—

LINE ITEM NO. COUNTRY OF ORIGIN

______________ _________________
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______________ _________________

LINE ITEM NO. COUNTRY OF ORIGIN
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______________ _________________
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“Caribbean Basin country end product”—
(1) Means an article that—

(i)(A) Is wholly the growth, product, or manufacture
of a Caribbean Basin country; or

(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed; and

(ii) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).

(A) For this reason, the following articles are not
Caribbean Basin country end products:

(1) Tuna, prepared or preserved in any manner
in airtight containers;

(2) Petroleum, or any product derived from
petroleum;

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of the
United States (HTSUS) column 2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam);
and

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles;

(B) Access to the HTSUS to determine duty-free
status of articles of these types is available at http://
www.customs.ustreas.gov/impoexpo/impoexpo.htm. In partic-
ular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter II,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Canada,
Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hong Kong, Hungary, Iceland, Ireland,
Israel, Italy, Japan, Korea (Republic of), Latvia, Liechten-
stein, Lithuania, Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Singapore, Slovak Republic, Slovenia,
Spain, Sweden, Switzerland, or United Kingdom);

(2) Free Trade Agreement country (Australia, Canada,
Chile, El Salvador, Honduras, Mexico, Morocco, Nicaragua,
or Singapore).

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bis-
sau, Haiti, Kiribati, Laos, Lesotho, Madagascar, Malawi,
Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra
Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Dominican Republic, Grenada, Gua-
temala, Guyana, Haiti, Jamaica, Montserrat, Netherlands
Antilles, St. Kitts and Nevis, St. Lucia, St. Vincent and the
Grenadines, or Trinidad and Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Least developed country end product” means an article
that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
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transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the

value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.
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(b) Requests for determinations of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of the clause at
FAR 52.225-9.

52.225-11 Buy American Act—Construction Materials 
under Trade Agreements.
As prescribed in 25.1102(c), insert the following clause:

BUY AMERICAN ACT—CONSTRUCTION MATERIALS 
UNDER TRADE AGREEMENTS (JUNE 2006)

(a) Definitions. As used in this clause—
“Caribbean Basin country construction material” means a

construction material that—
(1) Is wholly the growth, product, or manufacture of a

Caribbean Basin country; or
(2) In the case of a construction material that consists in

whole or in part of materials from another country, has been
substantially transformed in a Caribbean Basin country into a
new and different construction material distinct from the
materials from which it was transformed.

“Component” means an article, material, or supply incor-
porated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—
(1) For components purchased by the Contractor, the

acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the construction material.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Canada,

Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hong Kong, Hungary, Iceland, Ireland,
Israel, Italy, Japan, Korea (Republic of), Latvia, Liechten-
stein, Lithuania, Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Singapore, Slovak Republic, Slovenia,
Spain, Sweden, Switzerland, or United Kingdom);

(2) Free Trade Agreement country (Australia, Canada,
Chile, El Salvador, Honduras, Mexico, Morocco, Nicaragua,
or Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bis-
sau, Haiti, Kiribati, Laos, Lesotho, Madagascar, Malawi,
Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra
Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Dominican Republic, Grenada, Gua-
temala, Guyana, Haiti, Jamaica, Montserrat, Netherlands
Antilles, St. Kitts and Nevis, St. Lucia, St. Vincent and the
Grenadines, or Trinidad and Tobago).

“Designated country construction material” means a con-
struction material that is a WTO GPA country construction
material, an FTA country construction material, a least devel-
oped country construction material, or a Caribbean Basin
country construction material.

“Domestic construction material” means—
(1) An unmanufactured construction material mined or

produced in the United States; or
(2) A construction material manufactured in the United

States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of all its components. Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Free Trade Agreement country construction material”
means a construction material that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a FTA country into a new and dif-
ferent construction material distinct from the materials from
which it was transformed.

“Least developed country construction material” means a
construction material that—
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(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a least developed country into a
new and different construction material distinct from the
materials from which it was transformed.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“WTO GPA country construction material” means a con-
struction material that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a WTO GPA country into a new
and different construction material distinct from the materials
from which it was transformed.

(b) Construction materials.  (1) This clause implements
the Buy American Act (41 U.S.C. 10a-10d) by providing a
preference for domestic construction material. In addition, the
Contracting Officer has determined that the WTO GPA and
Free Trade Agreements (FTAs) apply to this acquisition.
Therefore, the Buy American Act restrictions are waived for
designated country construction materials.

(2) The Contractor shall use only domestic or desig-
nated country construction material in performing this con-
tract, except as provided in paragraphs (b)(3) and (b)(4) of this
clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to the construction materials or components
listed by the Government as follows:
________________________________________________
[Contracting Officer to list applicable excepted materials or
indicate “none”]

(4) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(3) of this clause
if the Government determines that—

(i) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the restrictions of the Buy American
Act is unreasonable when the cost of such material exceeds
the cost of foreign material by more than 6 percent;

(ii) The application of the restriction of the Buy
American Act to a particular construction material would be
impracticable or inconsistent with the public interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(c) Request for determination of inapplicability of the Buy
American Act. (1)(i) Any Contractor request to use foreign
construction material in accordance with paragraph (b)(4) of

this clause shall include adequate information for Govern-
ment evaluation of the request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;
(C) Quantity;
(D) Price;
(E) Time of delivery or availability;
(F) Location of the construction project;
(G) Name and address of the proposed supplier;

and
(H) A detailed justification of the reason for use

of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.

(ii) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(iii) The price of construction material shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for a determination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a
determination.

(2) If the Government determines after contract award
that an exception to the Buy American Act applies and the
Contracting Officer and the Contractor negotiate adequate
consideration, the Contracting Officer will modify the con-
tract to allow use of the foreign construction material. How-
ever, when the basis for the exception is the unreasonable
price of a domestic construction material, adequate consider-
ation is not less than the differential established in
paragraph (b)(4)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American Act applies, use of foreign construc-
tion material is noncompliant with the Buy American Act.

(d) Data. To permit evaluation of requests under
paragraph (c) of this clause based on unreasonable cost, the
Contractor shall include the following information and any
applicable supporting data based on the survey of suppliers:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE 
COMPARISON

Construction 
Material Description

Unit of
Measure Quantity Price

(Dollars)*
Item 1:
Foreign construction 

material
_______ _______ _______

Domestic construction 
material

_______ _______ _______

FAC 2005–10 JUNE 28, 2006



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.225-12

52.2-149

[List name, address, telephone number, and contact for suppliers sur-
veyed. Attach copy of response; if oral, attach summary.]
[Include other applicable supporting information.]
[* Include all delivery costs to the construction site and any appli-
cable duty (whether or not a duty-free entry certificate is issued).]

(End of clause)

Alternate I (June 2006). As prescribed in 25.1102(c)(3),
add the following definition of “Mexican construction mate-
rial” to paragraph (a) of the basic clause, and substitute the fol-
lowing paragraphs (b)(1) and (b)(2) for paragraphs (b)(1) and
(b)(2) of the basic clause:

“Mexican construction material” means a construction
material that— 

(1)  Is wholly the growth, product, or manufacture of Mex-
ico; or 

(2)  In the case of a construction material that consists in
whole or in part of materials from another country, has been sub-
stantially transformed in Mexico into a new and different con-
struction material distinct from the materials from which it was
transformed.

(b)  Construction materials. (1) This clause implements
the Buy American Act (41 U.S.C. 10a - 10d) by providing a
preference for domestic construction material.  In addition, the
Contracting Officer has determined that the WTO GPA and all
the Free Trade Agreements except NAFTA apply to this acqui-
sition. Therefore, the Buy American Act restrictions are waived
for designated country construction materials other than Mexi-
can construction materials.

(2)  The Contractor shall use only domestic or designated
country construction material other than Mexican construction
material in performing this contract, except as provided in para-
graphs (b)(3) and (b)(4) of this clause. 

52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.
As prescribed in 25.1102(d)(1), insert the following

provision:

NOTICE OF BUY AMERICAN ACT REQUIREMENT—
CONSTRUCTION MATERIALS UNDER TRADE AGREEMENTS 

(JAN 2005)

(a) Definitions. “Construction material,” “designated
country construction material,” “domestic construction mate-
rial,” and “foreign construction material,” as used in this pro-
vision, are defined in the clause of this solicitation entitled
“Buy American Act—Construction Materials Under Trade

Agreements” (Federal Acquisition Regulation (FAR)
clause 52.225-11).

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American Act should submit the request to the
Contracting Officer in time to allow a determination before
submission of offers. The offeror shall include the information
and applicable supporting data required by paragraphs (c) and
(d) of FAR clause 52.225-11 in the request. If an offeror has
not requested a determination regarding the inapplicability of
the Buy American Act before submitting its offer, or has not
received a response to a previous request, the offeror shall
include the information and supporting data in the offer.

(c) Evaluation of offers. (1) The Government will evaluate
an offer requesting exception to the requirements of the Buy
American Act, based on claimed unreasonable cost of domes-
tic construction materials, by adding to the offered price the
appropriate percentage of the cost of such foreign construc-
tion material, as specified in paragraph (b)(4)(i) of
FAR clause 52.225-11.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers. (1) When an offer includes foreign
construction material, other than designated country construc-
tion material, that is not listed by the Government in this solic-
itation in paragraph (b)(3) of FAR clause 52.225-11, the
offeror also may submit an alternate offer based on use of
equivalent domestic or designated country construction
material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of
FAR clause 52.225-11 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic or designated country construction material, and the
offeror shall be required to furnish such domestic or desig-
nated country construction material. An offer based on use of
the foreign construction material for which an exception was
requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

(End of provision)

Item 2:
Foreign construction 

material
_______ _______ _______

Domestic construction 
material

_______ _______ _______
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Alternate I (May 2002). As prescribed in 25.1102(d)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of FAR clause 52.225-11.
Alternate II (June 2006). A prescribed in 25.1102(d)(3),

add the definition of “Mexican construction material” to para-
graph (a) and substitute the following paragraph (d) for para-
graph (d) of the basic provision:

(d) Alternate offers. (1) When an offer includes foreign
construction material, except foreign construction material
from a designated country other than Mexico, that is not listed
by the Government in this solicitation in paragraph (b)(3) of
FAR clause 52.225-11, the offeror also may submit an alternate
offer based on use of equivalent domestic or designated country
construction material other than Mexican construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an excep-
tion applies.

(3) If the Government determines that a particular
exception rquested in accordance with paragraph (c) of FAR
clause 52.225-11 does not apply, the Government will evaluate
only those offers based on use of the equivalent domestic or des-
ignated country construction material other than Mexican con-
struction material. An offer based on use of the foreign
construction material for which an exception was requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

52.225-13 Restrictions on Certain Foreign Purchases.
As prescribed in 25.1103(a), insert the following clause:

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES 
(FEB 2006)

(a) Except as authorized by the Office of Foreign Assets
Control (OFAC) in the Department of the Treasury, the Con-
tractor shall not acquire, for use in the performance of this
contract, any supplies or services if any proclamation, Exec-
utive order, or statute administered by OFAC, or if OFAC’s
implementing regulations at 31 CFR Chapter V, would pro-

hibit such a transaction by a person subject to the jurisdiction
of the United States.

(b) Except as authorized by OFAC, most transactions
involving Cuba, Iran, and Sudan are prohibited, as are most
imports from North Korea, into the United States or its outly-
ing areas. Lists of entities and individuals subject to economic
sanctions are included in OFAC’s List of Specially Desig-
nated Nationals and Blocked Persons at http://www.treas.gov/
offices/enforcement/ofac/sdn. More information about these
restrictions, as well as updates, is available in the OFAC’s reg-
ulations at 31 CFR Chapter V and/or on OFAC’s website at
http://www.treas.gov/offices/enforcement/ofac.

(c) The Contractor shall insert this clause, including this
paragraph (c), in all subcontracts.

(End of clause)

52.225-14 Inconsistency between English Version and 
Translation of Contract.
As prescribed at 25.1103(b), insert the following clause:

INCONSISTENCY BETWEEN ENGLISH VERSION AND 
TRANSLATION OF CONTRACT (FEB 2000)

In the event of inconsistency between any terms of this
contract and any translation into another language, the
English language meaning shall control.

(End of clause)

52.225-15 [Reserved]

52.225-16 [Reserved]

52.225-17 Evaluation of Foreign Currency Offers.
As prescribed in 25.1103(d), insert the following

provision:

EVALUATION OF FOREIGN CURRENCY OFFERS (FEB 2000)

If the Government receives offers in more than one cur-
rency, the Government will evaluate offers by converting the
foreign currency to United States currency using [Contracting
Officer to insert source of rate] in effect as follows:

(a) For acquisitions conducted using sealed bidding proce-
dures, on the date of bid opening.

(b) For acquisitions conducted using negotiation
procedures—
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52.301

52.3-15

52.222-41 Service Contract Act of 1965, 
As Amended.

22.1006(a) C Yes I A A A A A A A A

52.222-42 Statement of Equivalent Rates 
for Federal Hires.

22.1006(b) C No I A A A A A A A A

52.222-43 Fair Labor Standards Act and 
Service Contract Act—Price 
Adjustment (Multiple Year and Option 
Contracts).

22.1006(c)(1) C Yes I A A A A A A A

52.222-44 Fair Labor Standards Act and 
Service Contract Act—Price 
Adjustment.

22.1006(c)(2) C Yes I A A A A A A A

52.222-46 Evaluation of Compensation 
for Professional Employees.

22.1103 P Yes L A A

52.222-48 Exemption from Application 
of Service Contract Act Provisions—
Contractor Certification.✓

22.1006(e)(1) C Yes I A A A A

52.222-49 Service Contract Act—Place 
of Performance Unknown.

22.1006(f)
✓

C Yes I A A A A A A A

52.222-50 Combating Trafficking in 
Persons.

22.1705 C Yes I A A A A A A A A A A A A A A A A

52.223-3 Hazardous Material 
Identification and Material Safety Data.

23.303 C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 23.303(b) C Yes I A A A A A A A A A A A A A A A A A A
52.223-4 Recovered Material 
Certification.

23.406(a) P Yes K A A A A A A A A A A A A A A A A A A

52.223-5 Pollution Prevention and 
Right-to-Know Information.

23.1005 C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 23.1005(b) C Yes I A A A A A A A a a a a a a a a a a a
Alternate II 23.1005(c) C Yes I A A A A A A A A A A a A A A a A A a

52.223-6 Drug-Free Workplace. 23.505 C Yes I A A A A A A A A A A A A A A A A A A
52.223-7 Notice of Radioactive 
Materials.

23.602 C No I A A A A A A A A A A A A A

52.223-9 Estimate of Percentage of 
Recovered Material Content for EPA 
Designated Products.

23.406(b) C No I A A A A A A A A A A A A A A A A A A

Alternate I 23.406(b) C No I A A A A A A A A A A A A A A A A A A
52.223-10 Waste Reduction Program. 23.705 C Yes I A A A A
52.223-11 Ozone-Depleting Substances. 23.804(a) C No I A A A A
52.223-12 Refrigeration Equipment and 
Air Conditioners.

23.804(b) C Yes I A A A A A A
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52.223-13 Certification of Toxic 
Chemical Release Reporting.

23.906(a) P No K R R R R R R R R R R R R R R R R R

52.223-14 Toxic Chemical Release 
Reporting.

23.906(b) C Yes I R R R R R R R R R R R R R R R R R

52.224-1 Privacy Act Notification. 24.104(a) C Yes I A A A A A A A A A A A A A A A A A
52.224-2 Privacy Act. 24.104(b) C Yes I A A A A A A A A A A A A A A A A A
52.225-1 Buy American Act—Supplies. 25.1101(a)(1) C Yes I A A A A A A A A A A A A
52.225-2 Buy American Act Certificate. 25.1101(a)(2) P No K A A A A A A A A A A A
52.225-3 Buy American Act—Free 
Trade Agreements—Israeli Trade Act.

25.1101(b)(1)(i) C Yes I A A A A A A A

Alternate I 25.1101(b)(1)(ii) C Yes I A A A A A A A
Alternate II 25.1101(b)(1)(iii) C Yes I A A A A A A A

52.225-4 Buy American Act—Free 
Trade Agreements—Israeli Trade Act 
Certificate.

25.1101(b)(2)(i) P No K A A A A A A

Alternate I 25.1101(b)(2)(ii) P No K A A A A A A
Alternate II 25.1101(b)(2)(iii) P No K A A A A A A

52.225-5 Trade Agreements. 25.1101(c)(1) C Yes I A A A A A
52.225-6 Trade Agreements Certificate. 25.1101(c)(2) P No K A A A A
52.225-7 Waiver of Buy American Act 
for Civil Aircraft and Related Articles.

25.1101(d) P Yes L A A A A A A A

52.225-8 Duty-Free Entry. 25.1101(e) C Yes I A A A A A A A A A A
52.225-9 Buy American Act—
Construction Materials.

25.1102(a) C No A A

52.225-10 Notice of Buy American Act 
Requirement—Construction Materials.

25.1102(b)(1) P No A A

Alternate I 25.110(b)(2) P No A A
52.225-11 Buy American Act—
Construction Materials under Trade 
Agreements.

25.1102(c) C No A A

Alternate I 25.1102(c)(3) C No A A
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Sec.

PART 53—FORMS

53.000 Scope of part.
53.001 Definitions.

Subpart 53.1—General
53.100 Scope of subpart.
53.101 Requirements for use of forms.
53.102 Current editions.
53.103 Exceptions.
53.104 Overprinting.
53.105 Computer generation.
53.106 Special construction and printing.
53.107 Obtaining forms.
53.108 Recommendations concerning forms.
53.109 Forms prescribed by other regulations.
53.110 Continuation sheets.
53.111 Contract clause.

Subpart 53.2—Prescription of Forms
53.200 Scope of subpart.
53.201 Federal acquisition system.
53.201-1 Contracting authority and responsibilities 

(SF 1402).
53.202 [Reserved]
53.203 [Reserved]
53.204 Administrative matters.
53.204-1 Safeguarding classified information within 

industry (DD Form 254, DD Form 441).
53.204-2 [Reserved]
53.205 Publicizing contract actions.
53.205-1 Paid advertisements.
53.206 [Reserved]
53.207 [Reserved]
53.208 [Reserved]
53.209 Contractor qualifications.
53.209-1 Responsible prospective contractors.
53.210 [Reserved]
53.211 [Reserved]
53.212 Acquisition of commercial items.
53.213 Simplified acquisition procedures (SF’s 18, 30, 

44, 1165, 1449, and OF’s 336, 347, and 348).
53.214 Sealed bidding.
53.215 Contracting by negotiation.
53.215-1 Solicitation and receipt of proposals.
53.216 Types of contracts.
53.216-1 Delivery orders and orders under basic ordering 

agreements (OF 347).
53.217 [Reserved]
53.218 [Reserved]
53.219 Small business programs.
53.220 [Reserved]
53.221 [Reserved]

53.222 Application of labor laws to Government 
acquisitions (SF’s 308, 1093, 1413, 1444, 1445, 
1446, WH-347).

53.223 [Reserved]
53.224 [Reserved]
53.225 [Reserved]
53.226 [Reserved]
53.227 [Reserved]
53.228 Bonds and insurance.
53.229 Taxes (SF’s 1094, 1094-A).
53.230 [Reserved]
53.231 [Reserved]
53.232 Contract financing (SF 1443).
53.233 [Reserved]
53.234 [Reserved]
53.235 Research and development contracting (SF 298).
53.236 Construction and architect-engineer contracts.
53.236-1 Construction.
53.236-2 Architect-engineer services (SF’s 252, 330, and 

1421).
53.237 [Reserved]
53.238 [Reserved]
53.239 [Reserved]
53.240 [Reserved]
53.241 [Reserved]
53.242 Contract administration.
53.242-1 Novation and change-of-name agreements 

(SF 30).
53.243 Contract modifications (SF 30).
53.244 [Reserved]
53.245 Government property.
53.246 [Reserved]
53.247 Transportation (U.S. Commercial Bill of Lading).
53.248 [Reserved]
53.249 Termination of contracts.
53.250 [Reserved]
53.251 Contractor use of Government supply sources 

(OF 347).

Subpart 53.3—Illustration of Forms
53.300 Scope of subpart.
53.301 Standard forms.
53.302 Optional forms.
53.303 Agency forms.

53.301-18 SF 18, Request for Quotation.
53.301-24 SF 24, Bid Bond.
53.301-25 SF 25, Performance Bond.
53.301-25-A SF 25-A, Payment Bond.
53.301-25-B SF 25-B, Continuation Sheet (For SF's 

24, 25, and 25-A).
53.301-26 SF 26, Award/Contract.
53.301-28 SF 28, Affidavit of Individual Surety.

FAC 2005–10 JUNE 28, 2006



FEDERAL ACQUISITION REGULATION

53-2

53.301-30 SF 30, Amendment of Solicitation/
Modification of Contract.

53.301-33 SF 33, Solicitation, Offer and Award.
53.301-34 SF 34, Annual Bid Bond.
53.301-35 SF 35, Annual Performance Bond.
53.301-44 SF 44, Purchase Order—Invoice—

Voucher.

53.301-120 SF 120, Report of Excess Personal 
Property.

53.301-120-A SF 120-A, Continuation Sheet (Report 
of Excess Personal Property).

53.301-126 SF 126, Report of Personal Property 
for Sale.

53.301-126-A SF 126-A, Report of Personal 
Property for Sale (Continuation 
Sheet).

53.301-252 SF 252, Architect-Engineer Contract.
53.301-273 SF 273, Reinsurance Agreement for a 

Miller Act Performance Bond.
53.301-274 SF 274, Reinsurance Agreement for a 

Miller Act Payment Bond.
53.301-275 SF 275, Reinsurance Agreement in 

Favor of the United States.
53.301-294 SF 294, Subcontracting Report for 

Individual Contracts.
53.301-295 SF 295, Summary Subcontract Report.
53.301-298 SF 298, Report Documentation Page.
53.301-308 SF 308, Request for Wage 

Determination and Response to 
Request.

53.301-330 Architect-Engineer Qualifications.
53.301-1034 SF 1034, Public Voucher for 

Purchases and Services Other Than 
Personal.

53.301-1034A SF 1034A, Public Voucher for 
Purchases and Services Other Than 
Personal—Memorandum Copy.

53.301-1035 SF 1035, Public Voucher for 
Purchases and Services Other Than 
Personal, Continuation Sheet.

53.301-1035A SF 1035A, Public Voucher for 
Purchases and Services Other Than 
Personal— Memorandum, 
Continuation Sheet.

53.301-1093 SF 1093, Schedule of Withholdings 
Under the Davis-Bacon Act and/or the 
Contract Work Hours and Safety 
Standards Act).

53.301-1094 SF 1094, U.S. Tax Exemption Form.

53.301-1094A SF 1094A, Tax Exemption Forms 
Accountability Record.

53.301-1165 SF 1165, Receipt for Cash—
Subvoucher.

53.301-1402 SF 1402, Certificate of Appointment.
53.301-1403 SF 1403, Preaward Survey of 

Prospective Contractor (General).
53.301-1404 SF 1404, Preaward Survey of 

Prospective Contractor—Technical.
53.301-1405 SF 1405, Preaward Survey of 

Prospective Contractor—Production.
53.301-1406 SF 1406, Preaward Survey of 

Prospective Contractor—Quality 
Assurance.

53.301-1407 SF 1407, Preaward Survey of 
Prospective Contractor—Financial 
Capability. 

53.301-1408 SF 1408, Preaward Survey of 
Prospective Contractor—Accounting 
System.

53.301-1409 SF 1409, Abstract of Offers.
53.301-1410 SF 1410, Abstract of Offers—

Continuation.
53.301-1413 SF 1413, Statement and 

Acknowledgment.
53.301-1414 SF 1414, Consent of Surety.
53.301-1415 SF 1415, Consent of Surety and 

Increase of Penalty.
53.301-1416 SF 1416, Payment Bond for Other 

Than Construction Contracts.
53.301-1418 SF 1418, Performance Bond for Other 

Than Construction Contracts.
53.301-1420 SF 1420, Performance Evaluation—

Construction Contracts.
53.301-1421 SF 1421, Performance Evaluation 

(Architect-Engineer).
53.301-1423 SF 1423, Inventory Verification 

Survey.
53.301-1424 SF 1424, Inventory Disposal Report.
53.301-1427 SF 1427, Inventory Schedule A—

Continuation Sheet (Metals in Mill 
Product Form).

53.301-1428 SF 1428, Inventory Schedule.
53.301-1429 SF 1429, Inventory Schedule—

Continuation Sheet.
53.301-1435 SF 1435, Settlement Proposal 

(Inventory Basis).
53.301-1436 SF 1436, Settlement Proposal (Total 

Cost Basis).
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(g) OF 309 (Rev. 9/97), Amendment of Solicitation.
OF 309 may be used to amend solicitations of negotiated con-
tracts, as specified in 15.210(b).

53.216 Types of contracts.

53.216-1 Delivery orders and orders under basic ordering 
agreements (OF 347).
OF 347, Order for Supplies or Services. OF 347, pre-

scribed in 53.213(f) (or an approved agency form), may be
used to place orders under indefinite delivery contracts and
basic ordering agreements, as specified in 16.703(d)(2)(i).

53.217 [Reserved]

53.218 [Reserved]

53.219 Small business programs.
The following standard forms are prescribed for use in

reporting small, small disadvantaged and women-owned
small business subcontracting data, as specified in Part 19:

(a) SF 294 (Rev. 10/01), Subcontracting Report for Indi-
vidual Contracts. (See 19.704(a)(10).) SF 294 is authorized
for local reproduction.

(b) SF 295 (Rev. 10/01), Summary Subcontract Report.
(See 19.704(a)(10).) SF 295 is authorized for local
reproduction.

(c) OF 312 (10/00), Small Disadvantaged Business Partic-
ipation Report. (See Subpart 19.12.)

53.220 [Reserved]

53.221 [Reserved]

53.222 Application of labor laws to Government 
acquisitions (SF’s 308, 1093, 1413, 1444, 1445, 1446, 
WH-347).
The following forms are prescribed as stated below, for use

in connection with the application of labor laws:
(a) [Reserved]
(b) [Reserved]
(c) SF 308 (DOL) (5/85 Ed.), Request for Determination

and Response to Request. (See 22.404-3(a) and (b).)
(d) SF 1093 (GAO) (10/71 Ed.), Schedule of Withholdings

under the Davis-Bacon Act and/or the Contract Work Hours
and Safety Standards Act. (See 22.406-9(c)(1).)

(e) SF 1413 (Rev. 7/2005), Statement and Acknowledg-
ment. SF 1413 is prescribed for use in obtaining contractor
acknowledgment of inclusion of required clauses in subcon-
tracts, as specified in 22.406-5.

(f) SF 1444 (10/87 Ed.), Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a) and
22.1019.)

(g) SF 1445 (Rev. 12/96), Labor Standards Interview. (See
22.406-7(b).)

(h) SF 1446 (10/87 Ed.), Labor Standards Investigation
Summary Sheet. (See 22.406-8(d).)

(i) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223 [Reserved]

53.224 [Reserved]

53.225 [Reserved]

53.226 [Reserved]

53.227 [Reserved]

53.228 Bonds and insurance.
The following standard forms are prescribed for use for

bond and insurance requirements, as specified in Part 28:
(a) SF 24 (Rev. 10/98) Bid Bond. (See 28.106-1.) SF 24 is

authorized for local reproduction.
(b) SF 25 (Rev. 5/96) Performance Bond. (See

28.106-1(b).) SF 25 is authorized for local reproduction.
(c) SF 25-A (Rev. 10/98) Payment Bond. (See

28.106-1(c).) SF 25-A is authorized for local reproduction.
(d) SF 25-B (Rev. 10/83), Continuation Sheet (For Stan-

dard Forms 24, 25, and 25-A). (See 28.106-1(c).)
(e) SF 28 (Rev. 6/03) Affidavit of Individual Surety. (See

28.106-1(e) and 28.203(b).) SF 28 is authorized for local
reproduction.

(f) SF 34 (Rev. 1/90), Annual Bid Bond. (See 28.106-1(f).)
SF 34 is authorized for local reproduction.

(g) SF 35 (Rev. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35 is authorized for local reproduction.

(h) SF 273 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Performance Bond. (See 28.106-1(h) and
28.202-1(a)(4).) SF 273 is authorized for local reproduction.

(i) SF 274 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Payment Bond. (See 28.106-1(i) and
28.202-1(a)(4).) SF 274 is authorized for local reproduction.

(j) SF 275 (Rev. 10/98) Reinsurance Agreement in Favor of
the United States. (See 28.106-1(j) and 28.202-1(a)(4).)
SF 275 is authorized for local reproduction.

(k) SF 1414 (Rev. 10/93), Consent of Surety. SF 1414 is
authorized for local reproduction.

(l) SF 1415 (Rev. 7/93), Consent of Surety and Increase of
Penalty. (See 28.106-1(l).) SF 1415 is authorized for local
reproduction.
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(m) SF 1416 (Rev. 10/98) Payment Bond for Other than
Construction Contracts. (See 28.106-1(m).) SF 1416 is
authorized for local reproduction.

(n) SF 1418 (Rev. 2/99) Performance Bond For Other
Than Construction Contracts. (See 28.106-1(n).) SF 1418 is
authorized for local reproduction.

(o) OF 90 (Rev. 1/90), Release of Lien on Real Property.
(See 28.106-1(o) and 28.203-5(a).) OF 90 is authorized for
local reproduction.

(p) OF 91 (1/90 Ed.), Release of Personal Property from
Escrow. (See 28.106-1(p) and 28.203-5(a).) OF 91 is autho-
rized for local reproduction.

53.229 Taxes (SF’s 1094, 1094-A).
SF 1094 (Rev. 12/96), U.S. Tax Exemption Form, and

SF 1094-A (Rev. 12/96), Tax Exemption Forms Accountabil-
ity Record. SF’s 1094 and 1094-A are prescribed for use in
establishing exemption from State or local taxes, as specified
in 29.302(b).

53.230 [Reserved]

53.231 [Reserved]

53.232 Contract financing (SF 1443).
SF 1443 (10/82), Contractor's Request for Progress Pay-

ment. SF 1443 is prescribed for use in obtaining contractors’
requests for progress payments, as specified in 32.503-1.

53.233 [Reserved]

53.234 [Reserved]

53.235 Research and development contracting (SF 298).
SF 298 (2/89), Report Documentation Page. SF 298 is pre-

scribed for use in submitting scientific and technical reports
to contracting officers and to technical information libraries,
as specified in 35.010.

53.236 Construction and architect-engineer contracts.

53.236-1 Construction.
The following forms are prescribed, as stated below, for

use in contracting for construction, alteration, or repair, or dis-
mantling, demolition, or removal of improvements.

(a) SF 1420 (10/83 Ed.), Performance Evaluation—Con-
struction Contracts. SF 1420 is prescribed for use in evaluat-
ing and reporting on the performance of construction
contractors within approved dollar thresholds and as other-
wise specified in 36.701(d).

(b) [Reserved]

(c) [Reserved]
(d) SF 1442 (4/85 Ed.), Solicitation, Offer and Award

(Construction, Alteration, or Repair). SF 1442 is prescribed
for use in soliciting offers and awarding contracts expected to
exceed the simplified acquisition threshold for—

(1) Construction, alteration, or repair; or
(2) Dismantling, demolition, or removal of improve-

ments (and may be used for contracts within the simplified
acquisition threshold), as specified in 36.701(a).

(e) OF 347 (Rev. 3/2005), Order for Supplies or Services.
OF 347, prescribed in 53.213(f) (or an approved agency
form), may be used for contracts under the simplified acqui-
sition threshold for—

(1) Construction, alteration, or repair; or
(2) Dismantling, demolition, or removal of improve-

ments, as specified in 36.701(b).
(f) OF 1419 (11/88 Ed.), Abstract of Offers—Construc-

tion, and OF 1419A (11/88 Ed.), Abstract of Offers—Con-
struction, Continuation Sheet. OF’s 1419 and 1419A are
prescribed for use in recording bids (and may be used for
recording proposal information), as specified in 36.701(c).

53.236-2 Architect-engineer services (SF’s 252, 330, and 
1421).
The following forms are prescribed for use in contracting

for architect-engineer and related services:
(a) SF 252 (Rev. 10/83), Architect-Engineer Contract.

SF 252 is prescribed for use in awarding fixed-price contracts
for architect-engineer services, as specified in 36.702(a).
Pending issuance of a new edition of the form, Block 8, Nego-
tiation Authority, is deleted.

(b) SF 330 (6/04), Architect-Engineer Qualifications.
SF 330 is prescribed for use in obtaining information from
architect-engineer firms regarding their professional qualifi-
cations, as specified in 36.702(b)(1) and (b)(2).

(c) SF 1421 (10/83 Ed.), Performance Evaluation (Archi-
tect-Engineer). SF 1421 is prescribed for use in evaluating
and reporting on the performance of architect- engineer con-
tractors within approved dollar thresholds and as otherwise
specified in 36.702(c).

53.237 [Reserved]

53.238 [Reserved]

53.239 [Reserved]

53.240 [Reserved]

53.241 [Reserved]
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53.3-29

Standard Form 98

[Standard Form 98 has been removed.]
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53.3-31

Standard Form 98a

[Standard Form 98a has been removed.]
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53.3-33

Standard Form 99

[Standard Form 99 has been removed.]
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“Ozone-depleting substance” means any substance the
Environmental Protection Agency designates in
40 CFR Part 82 as—

(1) Class I, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloroform;
or

(2) Class II, including, but not limited to,
hydrochlorofluorocarbons.

“Partial termination” means the termination of a part, but
not all, of the work that has not been completed and accepted
under a contract.

“Performance-based acquisition (PBA)” means an acqui-
sition structured around the results to be achieved as opposed
to the manner by which the work is to be performed.

“Performance Work Statement (PWS)” means a statement
of work for performance-based acquisitions that describes the
required results in clear, specific and objective terms with
measurable outcomes.

“Personal property” means property of any kind or interest
in it except real property, records of the Federal Government,
and naval vessels of the following categories:

(1) Battleships;
(2) Cruisers;
(3) Aircraft carriers;
(4) Destroyers; and
(5) Submarines.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Plant clearance officer” means an authorized representa-
tive of the contracting officer appointed to disposition prop-
erty accountable under Government contracts.

“Pollution prevention” means any practice that—
(1)(i) Reduces the amount of any hazardous substance,

pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(ii) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.
“Power of attorney” means the authority given one person

or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship, an
instrument under seal that appoints an attorney-in-fact to act
in behalf of a surety company in signing bonds (see also
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by informa-
tion that, compared with that opposing it, leads to the conclu-
sion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

“Procurement” (see “acquisition”).
“Procuring activity” means a component of an executive

agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency regu-
lations specify otherwise, the term “procuring activity” is
synonymous with “contracting activity.”

“Projected average loss” means the estimated long-term
average loss per period for periods of comparable exposure to
risk of loss.

“Proper invoice” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification requirement” means a Government require-
ment for testing or other quality assurance demonstration that
must be completed before award of a contract.

“Qualified products list (QPL)” means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services per-
formed (see Subpart 46.6). Receiving reports must meet the
requirements of 32.905(c).

“Recovered material” means waste materials and by-prod-
ucts recovered or diverted from solid waste, but the term does
not include those materials and by-products generated from,
and commonly reused within, an original manufacturing pro-
cess. For use in Subpart 11.3 for paper and paper products, see
the definition at 11.301.

“Registered in the CCR database” means that—
(1) The contractor has entered all mandatory informa-

tion, including the DUNS number or the DUNS+4 number,
into the CCR database; and

(2) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
Number (TIN) with the Internal Revenue Service (IRS), and
has marked the record “Active”.  The contractor will be
required to provide consent for TIN validation to the Govern-
ment as a part of the CCR registration process.

“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewable energy technology” means—
(1) Technologies that use renewable energy to provide

light, heat, cooling, or mechanical or electrical energy for use
in facilities or other activities; or
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(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive solar
design.

“Residual value” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of a tangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if the
asset is traded in on another asset. The estimated residual
value is a current forecast of the residual value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit services
at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Scrap” means personal property that has no value except
its basic metallic, mineral, or organic content.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or service.
The term includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(i) A majority ownership; or
(ii) Less than a majority ownership, but over which

it exercises control.
“Self-insurance” means the assumption or retention of the

risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of the
executive agency, including implementation of the unique
acquisition policies, regulations, and standards of the execu-
tive agency.

“Service-disabled veteran-owned small business
concern”—

(1) Means a small business concern—
(i) Not less than 51 percent of which is owned by one

or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-

nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.
“Shipment” means freight transported or to be transported.
“Shop drawings” means drawings submitted by the con-

struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or both
of the following:

(1) The proposed fabrication and assembly of structural
elements.

(2) The installation (i.e., form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy that
is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures” means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except for acquisitions of supplies or services that, as deter-
mined by the head of the agency, are to be used to support a
contingency operation or to facilitate defense against or
recovery from nuclear, biological, chemical, or radiological
attack (41 U.S.C. 428a), the term means—

(1) $250,000 for any contract to be awarded and per-
formed, or purchase to be made, inside the United States;
and

(2) $1 million for any contract to be awarded and per-
formed, or purchase to be made, outside the United States.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than
500 employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in
13 CFR Part 121 (see 19.102) for the product or service it is
providing on the subcontract.
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Subpart 4.11—Central Contractor 
Registration

4.1100 Scope.
This subpart prescribes policies and procedures for requir-

ing contractor registration in the Central Contractor Registra-
tion (CCR) database, a part of the Business Partner Network
(BPN) to—

(a) Increase visibility of vendor sources (including their
geographical locations) for specific supplies and services; and

(b) Establish a common source of vendor data for the
Government.

4.1101 Definition.
As used in this subpart—
“Agreement” means basic agreement, basic ordering

agreement, or blanket purchase agreement.

4.1102 Policy.
(a) Prospective contractors shall be registered in the CCR

database prior to award of a contract or agreement, except
for—

(1) Purchases that use a Governmentwide commercial
purchase card as both the purchasing and payment mecha-
nism, as opposed to using the purchase card only as a payment
method;

(2) Classified contracts (see 2.101) when registration in
the CCR database, or use of CCR data, could compromise the
safeguarding of classified information or national security;

(3) Contracts awarded by—
(i) Deployed contracting officers in the course of

military operations, including, but not limited to, contingency
operations as defined in 10 U.S.C. 101(a)(13) or humanitar-
ian or peacekeeping operations as defined in
10 U.S.C. 2302(7); or

(ii) Contracting officers in the conduct of emergency
operations, such as responses to natural or environmental
disasters or national or civil emergencies, e.g., Robert T.
Stafford Disaster Relief and Emergency Assistance Act
(42 U.S.C. 5121);

(4) Contracts to support unusual or compelling needs
(see 6.302-2);

(5) Awards made to foreign vendors for work performed
outside the United States, if it is impractical to obtain CCR
registration; and

(6) Micro-purchases that do not use the electronic funds
transfer (EFT) method for payment and are not required to be
reported (see Subpart 4.6).

(b) If practical, the contracting officer shall modify the
contract or agreement awarded under paragraph (a)(3) or
(a)(4) of this section to require CCR registration.

(c)  (1)  (i) If a contractor has legally changed its business
name, “doing business as” name, or division name (whichever

is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in Subpart 42.12, the contractor shall provide the
responsible contracting officer a minimum of one business
day’s written notification of its intention to change the name
in the CCR database; comply with the requirements of
Subpart 42.12; and agree in writing to the timeline and proce-
dures specified by the responsible contracting officer. The
contractor must provide with the notification sufficient docu-
mentation to support the legally changed name.

(ii) If the contractor fails to comply with the require-
ments of paragraph (g)(1)(i) of the clause at 52.204-7, Central
Contractor Registration, or fails to perform the agreement at
52.204-7(g)(1)(i)(C), and, in the absence of a properly exe-
cuted novation or change-of-name agreement, the CCR infor-
mation that shows the contractor to be other than the
contractor indicated in the contract will be considered to be
incorrect information within the meaning of the “Suspension
of Payment” paragraph of the EFT clause of the contract.

(2) The contractor shall not change the name or address
for electronic funds transfer payments (EFT) or manual pay-
ments, as appropriate, in the CCR record to reflect an assignee
for the purpose of assignment of claims (see Subpart 32.8,
Assignment of Claims).

(3) Assignees shall be separately registered in the CCR
database. Information provided to the contractor’s CCR
record that indicates payments, including those made by EFT,
to an ultimate recipient other than that contractor will be con-
sidered to be incorrect information within the meaning of the
“Suspension of payment” paragraph of the EFT clause of the
contract.

4.1103 Procedures.
(a) Unless the acquisition is exempt under 4.1102, the con-

tracting officer—
(1) Shall verify that the prospective contractor is regis-

tered in the CCR database (see paragraph (b) of this section)
before awarding a contract or agreement.  Contracting officers
are encouraged to check the CCR early in the acquisition pro-
cess, after the competitive range has been established, and
then communicate to the unregistered offerors that they must
register;

(2) Should use the DUNS number or, if applicable, the
DUNS+4 number, to verify registration—

(i) Via the Internet at http://www.ccr.gov;
(ii) By calling toll-free: 1-888-227-2423, commer-

cial: (269) 961-5757, or Defense Switched Network (DSN)
(used at certain Department of Defense locations): 932-5757;
or

(iii) As otherwise provided by agency procedures;
and
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(3) Need not verify registration before placing an order
or call if the contract or agreement includes the clause at
52.204-7, or 52.212-4(t), or a similar agency clause.

(b) If the contracting officer, when awarding a contract or
agreement, determines that a prospective contractor is not reg-
istered in the CCR database and an exception to the registra-
tion requirements for the award does not apply (see 4.1102),
the contracting officer shall—

(1) If the needs of the requiring activity allow for a
delay, make award after the apparently successful offeror has
registered in the CCR database. The contracting officer shall
advise the offeror of the number of days it will be allowed to
become registered. If the offeror does not become registered
by the required date, the contracting officer shall award to the
next otherwise successful registered offeror following the
same procedures (i.e., if the next apparently successful offeror
is not registered, the contracting officer shall advise the off-

eror of the number of days it will be allowed to become
registered, etc.); or

(2) If the needs of the requiring activity do not allow for
a delay, proceed to award to the next otherwise successful reg-
istered offeror, provided that written approval is obtained at
one level above the contracting officer.

(c) Agencies shall protect against improper disclosure of
contractor CCR information.

(d) The contracting officer shall, on contractual documents
transmitted to the payment office, provide the DUNS number,
or, if applicable, the DUNS+4, in accordance with agency
procedures.

4.1104 Solicitation provision and contract clauses.
Except as provided in 4.1102(a), use the clause at 52.204-7,

Central Contractor Registration, in solicitations and contracts.
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10.000 Scope of part.
This part prescribes policies and procedures for conducting

market research to arrive at the most suitable approach to
acquiring, distributing, and supporting supplies and services.
This part implements requirements of 41 U.S.C. 253a(a)(1),
41 U.S.C 264b, and 10 U.S.C. 2377.

10.001 Policy.
(a) Agencies must—

(1) Ensure that legitimate needs are identified and trade-
offs evaluated to acquire items that meet those needs;

(2) Conduct market research appropriate to the
circumstances—

(i) Before developing new requirements documents
for an acquisition by that agency;

(ii) Before soliciting offers for acquisitions with an
estimated value in excess of the simplified acquisition
threshold;

(iii) Before soliciting offers for acquisitions with an
estimated value less than the simplified acquisition threshold
when adequate information is not available and the circum-
stances justify its cost;

(iv) Before soliciting offers for acquisitions that
could lead to a bundled contract (15 U.S.C. 644(e)(2)(A));
and

(v) Agencies shall conduct market research on an
ongoing basis, and take advantage to the maximum extent
practicable of commercially available market research meth-
ods, to identify effectively the capabilities, including the capa-
bilities of small businesses and new entrants into Federal
contracting, that are available in the marketplace for meeting
the requirements of the agency in furtherance of a contingency
operation or defense against or recovery from nuclear, biolog-
ical, chemical, or radiological attack; and

(3) Use the results of market research to—
(i) Determine if sources capable of satisfying the

agency’s requirements exist;
(ii) Determine if commercial items or, to the extent

commercial items suitable to meet the agency’s needs are not
available, nondevelopmental items are available that—

(A) Meet the agency’s requirements;
(B) Could be modified to meet the agency’s

requirements; or
(C) Could meet the agency’s requirements if

those requirements were modified to a reasonable extent;
(iii) Determine the extent to which commercial items

or nondevelopmental items could be incorporated at the com-
ponent level;

(iv) Determine the practices of firms engaged in pro-
ducing, distributing, and supporting commercial items, such
as terms for warranties, buyer financing, maintenance and
packaging, and marking;

(v) Ensure maximum practicable use of recovered
materials (see Subpart 23.4) and promote energy conservation
and efficiency; and

(vi) Determine whether bundling is necessary and
justified (see 7.107) (15 U.S.C. 644(e)(2)(A)).

(vii) Assess the availability of electronic and infor-
mation technology that meets all or part of the applicable
accessibility standards issued by the Architectural and Trans-
portation Barriers Compliance Board at 36 CFR Part 1194
(see Subpart 39.2).

(b) When conducting market research, agencies should not
request potential sources to submit more than the minimum
information necessary.

(c) If an agency contemplates awarding a bundled contract,
the agency—

(1) When performing market research, should consult
with the local Small Business Administration procurement
center representative (PCR). If a PCR is not assigned, see
19.402(a); and

(2) At least 30 days before release of the solicitation or
30 days prior to placing an order without a solicitation—

(i) Must notify any affected incumbent small busi-
ness concerns of the Government’s intention to bundle the
requirement; and

(ii) Should notify any affected incumbent small busi-
ness concerns of how the concerns may contact the appropri-
ate Small Business Administration representative.

10.002 Procedures.
(a) Acquisitions begin with a description of the Govern-

ment’s needs stated in terms sufficient to allow conduct of
market research.

(b) Market research is then conducted to determine if com-
mercial items or nondevelopmental items are available to
meet the Government’s needs or could be modified to meet the
Government’s needs.

(1) The extent of market research will vary, depending
on such factors as urgency, estimated dollar value, complex-
ity, and past experience. Market research involves obtaining
information specific to the item being acquired and should
include—

(i) Whether the Government’s needs can be met by—
(A) Items of a type customarily available in the

commercial marketplace;
(B) Items of a type customarily available in the

commercial marketplace with modifications; or
(C) Items used exclusively for governmental

purposes;
(ii) Customary practices regarding customizing,

modifying or tailoring of items to meet customer needs and
associated costs;
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(iii) Customary practices, including warranty, buyer
financing, discounts, etc., under which commercial sales of
the products are made;

(iv) The requirements of any laws and regulations
unique to the item being acquired;

(v) The availability of items that contain recovered
materials and items that are energy efficient;

(vi) The distribution and support capabilities of
potential suppliers, including alternative arrangements and
cost estimates; and

(vii) Size and status of potential sources (see
Part 19).

(2) Techniques for conducting market research may
include any or all of the following:

(i) Contacting knowledgeable individuals in Gov-
ernment and industry regarding market capabilities to meet
requirements.

(ii) Reviewing the results of recent market research
undertaken to meet similar or identical requirements.

(iii) Publishing formal requests for information in
appropriate technical or scientific journals or business
publications.

(iv) Querying the Governmentwide database of con-
tracts and other procurement instruments intended for use by
multiple agencies available at www.contractdirectory.gov and
other Government and commercial databases that provide
information relevant to agency acquisitions.

(v) Participating in interactive, on-line communica-
tion among industry, acquisition personnel, and customers.

(vi) Obtaining source lists of similar items from
other contracting activities or agencies, trade associations or
other sources.

(vii) Reviewing catalogs and other generally avail-
able product literature published by manufacturers, distribu-
tors, and dealers or available on-line.

(viii) Conducting interchange meetings or holding
presolicitation conferences to involve potential offerors early
in the acquisition process.

(c) If market research indicates commercial or nondevel-
opmental items might not be available to satisfy agency needs,
agencies shall reevaluate the need in accordance with
10.001(a)(3)(ii) and determine whether the need can be
restated to permit commercial or nondevelopmental items to
satisfy the agency’s needs.

(d)(1) If market research establishes that the Government’s
need may be met by a type of item or service customarily
available in the commercial marketplace that would meet the
definition of a commercial item at Subpart 2.1, the contracting
officer shall solicit and award any resultant contract using the
policies and procedures in Part 12.

(2) If market research establishes that the Government’s
need cannot be met by a type of item or service customarily
available in the marketplace, Part 12 shall not be used. When
publication of the notice at 5.201 is required, the contracting
officer shall include a notice to prospective offerors that the
Government does not intend to use Part 12 for the acquisition
(see 5.207(e)).

(e) Agencies should document the results of market
research in a manner appropriate to the size and complexity of
the acquisition.

*       *       *       *       *       *
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Subpart 15.4—Contract Pricing

15.400 Scope of subpart.
This subpart prescribes the cost and price negotiation pol-

icies and procedures for pricing negotiated prime contracts
(including subcontracts) and contract modifications, includ-
ing modifications to contracts awarded by sealed bidding.

15.401 Definitions.
As used in this subpart—
“Price” means cost plus any fee or profit applicable to the

contract type.
“Subcontract” (except as used in 15.407-2) also includes a

transfer of commercial items between divisions, subsidiaries,
or affiliates of a contractor or a subcontractor
(10 U.S.C. 2306a(h)(2) and 41 U.S.C. 254b(h)(2)).

15.402 Pricing policy.
Contracting officers must—
(a) Purchase supplies and services from responsible

sources at fair and reasonable prices. In establishing the rea-
sonableness of the offered prices, the contracting officer must
not obtain more information than is necessary. To the extent
that cost or pricing data are not required by 15.403-4, the con-
tracting officer must generally use the following order of pref-
erence in determining the type of information required:

(1) No additional information from the offeror, if the
price is based on adequate price competition, except as pro-
vided by 15.403-3(b).

(2) Information other than cost or pricing data:
(i) Information related to prices (e.g., established

catalog or market prices or previous contract prices), relying
first on information available within the Government; second,
on information obtained from sources other than the offeror;
and, if necessary, on information obtained from the offeror.
When obtaining information from the offeror is necessary,
unless an exception under 15.403-1(b)(1) or (2) applies, such
information submitted by the offeror shall include, at a mini-
mum, appropriate information on the prices at which the same
or similar items have been sold previously, adequate for eval-
uating the reasonableness of the price.

(ii) Cost information, that does not meet the defini-
tion of cost or pricing data at 2.101.

(3) Cost or pricing data. The contracting officer should
use every means available to ascertain whether a fair and rea-
sonable price can be determined before requesting cost or
pricing data. Contracting officers must not require unneces-
sarily the submission of cost or pricing data, because it leads
to increased proposal preparation costs, generally extends
acquisition lead time, and consumes additional contractor and
Government resources.

(b) Price each contract separately and independently and
not—

(1) Use proposed price reductions under other contracts
as an evaluation factor; or

(2) Consider losses or profits realized or anticipated
under other contracts.

(c) Not include in a contract price any amount for a speci-
fied contingency to the extent that the contract provides for a
price adjustment based upon the occurrence of that
contingency.

15.403 Obtaining cost or pricing data.

15.403-1 Prohibition on obtaining cost or pricing data 
(10 U.S.C. 2306a and 41 U.S.C. 254b).
(a) Cost or pricing data shall not be obtained for acquisi-

tions at or below the simplified acquisition threshold.
(b) Exceptions to cost or pricing data requirements. The

contracting officer shall not require submission of cost or pric-
ing data to support any action (contracts, subcontracts, or
modifications) (but may require information other than cost or
pricing data to support a determination of price reasonable-
ness or cost realism)—

(1) When the contracting officer determines that prices
agreed upon are based on adequate price competition (see
standards in paragraph (c)(1) of this subsection);

(2) When the contracting officer determines that prices
agreed upon are based on prices set by law or regulation (see
standards in paragraph (c)(2) of this subsection);

(3) When a commercial item is being acquired (see stan-
dards in paragraph (c)(3) of this subsection);

(4) When a waiver has been granted (see standards in
paragraph (c)(4) of this subsection); or

(5) When modifying a contract or subcontract for com-
mercial items (see standards in paragraph (c)(3) of this
subsection).

(c) Standards for exceptions from cost or pricing data
requirements— (1) Adequate price competition. A price is
based on adequate price competition if— (i) Two or more
responsible offerors, competing independently, submit priced
offers that satisfy the Government’s expressed requirement
and if—

(A) Award will be made to the offeror whose pro-
posal represents the best value (see 2.101) where price is a
substantial factor in source selection; and

(B) There is no finding that the price of the other-
wise successful offeror is unreasonable. Any finding that the
price is unreasonable must be supported by a statement of the
facts and approved at a level above the contracting officer;

(ii) There was a reasonable expectation, based on
market research or other assessment, that two or more respon-
sible offerors, competing independently, would submit priced
offers in response to the solicitation’s expressed requirement,
even though only one offer is received from a responsible off-
eror and if—
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(A) Based on the offer received, the contracting
officer can reasonably conclude that the offer was submitted
with the expectation of competition, e.g., circumstances indi-
cate that—

(1) The offeror believed that at least one other
offeror was capable of submitting a meaningful offer; and

(2) The offeror had no reason to believe that
other potential offerors did not intend to submit an offer; and

(B) The determination that the proposed price is
based on adequate price competition, is reasonable, and is
approved at a level above the contracting officer; or

(iii) Price analysis clearly demonstrates that the pro-
posed price is reasonable in comparison with current or recent
prices for the same or similar items, adjusted to reflect
changes in market conditions, economic conditions, quanti-
ties, or terms and conditions under contracts that resulted from
adequate price competition.

(2) Prices set by law or regulation. Pronouncements in
the form of periodic rulings, reviews, or similar actions of a
governmental body, or embodied in the laws, are sufficient to
set a price.

(3) Commercial items. (i) Any acquisition of an item
that meets the commercial item definition in 2.101, or any
modification, as defined in paragraph (3)(i) of that definition,
that does not change the item from a commercial item to a
noncommercial item, is exempt from the requirement for cost
or pricing data. If the contracting officer determines that an
item claimed to be commercial is, in fact, not commercial and
that no other exception or waiver applies, the contracting
officer must require submission of cost or pricing data.

(ii) The following requirements apply to minor mod-
ifications defined in paragraph (3)(ii) of the definition of a
commercial item at 2.101 that do not change the item from a
commercial item to a noncommercial item:

(A) For acquisitions funded by any agency other
than DoD, NASA, or Coast Guard, such modifications of a
commercial item are exempt from the requirement for submis-
sion of cost or pricing data.

(B) For acquisitions funded by DoD, NASA, or
Coast Guard, such modifications of a commercial item are
exempt from the requirement for submission of cost or pricing
data provided the total price of all such modifications under a
particular contract action does not exceed the greater of
$500,000 or 5 percent of the total price of the contract.

(C) For acquisitions funded by DoD, NASA, or
Coast Guard such modifications of a commercial item are not
exempt from the requirement for submission of cost or pricing
data on the basis of the exemption provided for at FAR
15.403-1(c)(3) if the total price of all such modifications
under a particular contract action exceeds the greater of
$500,000 or 5 percent of the total price of the contract.

(iii) Any acquisition for noncommercial supplies or
services treated as commercial items at 12.102(f)(1), except

sole source contracts greater than $15,000,000, is exempt
from the requirements for cost or pricing data
(41 U.S.C. 428a).

(4) Waivers. The head of the contracting activity (HCA)
may, without power of delegation, waive the requirement for
submission of cost or pricing data in exceptional cases. The
authorization for the waiver and the supporting rationale shall
be in writing. The HCA may consider waiving the require-
ment if the price can be determined to be fair and reasonable
without submission of cost or pricing data. For example, if
cost or pricing data were furnished on previous production
buys and the contracting officer determines such data are suf-
ficient, when combined with updated information, a waiver
may be granted. If the HCA has waived the requirement for
submission of cost or pricing data, the contractor or higher-tier
subcontractor to whom the waiver relates shall be considered
as having been required to provide cost or pricing data. Con-
sequently, award of any lower-tier subcontract expected to
exceed the cost or pricing data threshold requires the submis-
sion of cost or pricing data unless—

(i) An exception otherwise applies to the subcon-
tract; or

(ii) The waiver specifically includes the subcontract
and the rationale supporting the waiver for that subcontract.

15.403-2 Other circumstances where cost or pricing data 
are not required.
(a) The exercise of an option at the price established at con-

tract award or initial negotiation does not require submission
of cost or pricing data.

(b) Cost or pricing data are not required for proposals used
solely for overrun funding or interim billing price
adjustments.

15.403-3 Requiring information other than cost or 
pricing data.
(a) General. (1) The contracting officer is responsible for

obtaining information that is adequate for evaluating the rea-
sonableness of the price or determining cost realism, but the
contracting officer should not obtain more information than is
necessary (see 15.402(a)). If the contracting officer cannot
obtain adequate information from sources other than the off-
eror, the contracting officer must require submission of infor-
mation other than cost or pricing data from the offeror that is
adequate to determine a fair and reasonable price
(10 U.S.C. 2306a(d)(1) and 41 U.S.C. 254b(d)(1)). Unless an
exception under 15.403-1(b)(1) or (2) applies, the contracting
officer must require that the information submitted by the off-
eror include, at a minimum, appropriate information on the
prices at which the same item or similar items have previously
been sold, adequate for determining the reasonableness of the
price. To determine the information an offeror should be
required to submit, the contracting officer should consider the
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Subpart 19.2—Policies

19.201 General policy.
(a) It is the policy of the Government to provide maximum

practicable opportunities in its acquisitions to small business,
veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small dis-
advantaged business, and women-owned small business con-
cerns. Such concerns must also have the maximum
practicable opportunity to participate as subcontractors in the
contracts awarded by any executive agency, consistent with
efficient contract performance. The Small Business Adminis-
tration (SBA) counsels and assists small business concerns
and assists contracting personnel to ensure that a fair propor-
tion of contracts for supplies and services is placed with small
business.

(b) The Department of Commerce will determine on an
annual basis, by North American Industry Classification Sys-
tem (NAICS) Industry Subsector, and region, if any, the
authorized small disadvantaged business (SDB) procurement
mechanisms and applicable factors (percentages). The
Department of Commerce determination shall only affect
solicitations that are issued on or after the effective date of the
determination. The effective date of the Department of Com-
merce determination shall be no less than 60 days after its
publication date. The Department of Commerce determina-
tion shall not affect ongoing acquisitions. The SDB procure-
ment mechanisms are a price evaluation adjustment for SDB
concerns (see Subpart 19.11), an evaluation factor or subfac-
tor for participation of SDB concerns (see 19.1202), and mon-
etary subcontracting incentive clauses for SDB concerns
(see 19.1203). The Department of Commerce determination
shall also include the applicable factors, by NAICS Industry
Subsector, to be used in the price evaluation adjustment for
SDB concerns (see 19.1104). The General Services Adminis-
tration shall post the Department of Commerce determination
at http://www.arnet.gov/References/sdbadjustments.htm. The
authorized procurement mechanisms shall be applied consis-
tently with the policies and procedures in this subpart. The
agencies shall apply the procurement mechanisms determined
by the Department of Commerce. The Department of Com-
merce, in making its determination, is not limited to the SDB
procurement mechanisms identified in this section where the
Department of Commerce has found substantial and persua-
sive evidence of—

(1) A persistent and significant underutilization of
minority firms in a particular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to alleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for effec-
tively implementing the small business programs within their
activities, including achieving program goals. They are to

ensure that contracting and technical personnel maintain
knowledge of small business program requirements and take
all reasonable action to increase participation in their activi-
ties’ contracting processes by these businesses.

(d) The Small Business Act requires each agency with con-
tracting authority to establish an Office of Small and Disad-
vantaged Business Utilization (see section (k) of the Small
Business Act). Management of the office shall be the respon-
sibility of an officer or employee of the agency who shall, in
carrying out the purposes of the Act—

(1) Be known as the Director of Small and Disadvan-
taged Business Utilization;

(2) Be appointed by the agency head;
(3) Be responsible to and report directly to the agency

head or the deputy to the agency head;
(4) Be responsible for the agency carrying out the func-

tions and duties in sections 8, 15, and 31 of the Small Business
Act.

(5) Work with the SBA procurement center representa-
tive (or, if a procurement center representative is not assigned,
see 19.402(a)) to—

(i) Identify proposed solicitations that involve
bundling;

(ii) Facilitate small business participation as contrac-
tors including small business contract teams, where appropri-
ate; and

(iii) Facilitate small business participation as sub-
contractors and suppliers where participation by small busi-
ness concerns as contractors is unlikely;

(6) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions;

(7) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections 8,
15, and 31 of the Small Business Act.

(8) Assign a small business technical advisor to each
contracting activity within the agency to which the SBA has
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the contract-
ing activity, well qualified, technically trained, and familiar
with the supplies or services contracted for by the activity; and

(ii) Whose principal duty is to assist the SBA’s
assigned representative in performing functions and duties
relating to sections 8, 15, and 31 of the Small Business Act;

(9) Cooperate and consult on a regular basis with the
SBA in carrying out the agency’s functions and duties in
sections 8, 15, and 31 of the Small Business Act;

(10) Make recommendations in accordance with
agency procedures as to whether a particular acquisition
should be awarded under Subpart 19.5 as a small business set-
aside, under Subpart 19.8 as a Section 8(a) award, under
Subpart 19.13 as a HUBZone set-aside, or under

FAC 2005–10 JULY 28, 2006



19.202 FEDERAL ACQUISITION REGULATION

19.2-2

Subpart 19.14 as a service-disabled veteran-owned small
business set-aside;

(11) Conduct annual reviews to assess the—
(i) Extent to which small businesses are receiving a

fair share of Federal procurements, including contract oppor-
tunities under the programs administered under the Small
Business Act;

(ii) Adequacy of contract bundling documentation
and justifications; and

(iii) Actions taken to mitigate the effects of neces-
sary and justified contract bundling on small businesses.

(12) Provide a copy of the assessment made under
paragraph (d)(11) of this section to the Agency Head and SBA
Administrator.

(e) Small Business Specialists must be appointed and act
in accordance with agency regulations.

(f)(1) Each agency shall designate, at levels it determines
appropriate, personnel responsible for determining whether,
in order to achieve the contracting agency’s goal for SDB con-
cerns, the use of the SDB mechanism in Subpart 19.11 has
resulted in an undue burden on non-SDB firms in one of the
Industry Subsectors and regions identified by Department of
Commerce following paragraph (b) of this section, or is oth-
erwise inappropriate. Determinations under this subpart are
for the purpose of determining future acquisitions and shall
not affect ongoing acquisitions. Requests for a determination,
including supporting rationale, may be submitted to the
agency designee. If the agency designee makes an affirmative
determination that the SDB mechanism has an undue burden
or is otherwise inappropriate, the determination shall be for-
warded through agency channels to the OFPP, which shall
review the determination in consultation with the Department
of Commerce and the Small Business Administration. At a
minimum, the following information should be included in
any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(ii) The Industry Subsector affected.
(iii) Supporting information to justify the determina-

tion, including, but not limited to, dollars and percentages of
contracts awarded by the contracting activity under the
affected Industry Subsector for the previous two fiscal years
and current fiscal year to date for—

(A) Total awards;
(B) Total awards to SDB concerns;
(C) Awards to SDB concerns awarded contracts

under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

(D) Number of successful and unsuccessful SDB
offerors; and

(E) Number of successful and unsuccessful non-
SDB offerors.

(iv) A discussion of the pertinent findings, including
any peculiarities related to the industry, regions or
demographics.

(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in contract-
ing with the agency.

(2) After consultation with OFPP, or if the agency does
not receive a response from OFPP within 90 days after notice
is provided to OFPP, the contracting agency may limit the use
of the SDB mechanism in Subpart 19.11 until the Department
of Commerce determines the updated price evaluation adjust-
ment, as required by this section. This limitation shall not
apply to solicitations that already have been synopsized.

19.202 Specific policies.
In order to further the policy in 19.201(a), contracting

officers shall comply with the specific policies listed in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization, or
the Director’s designee, as to whether a particular acquisition
should be awarded under Subpart 19.5, 19.8, or 19.13. Agen-
cies shall establish procedures including dollar thresholds for
review of acquisitions by the Director or the Director’s desig-
nee for the purpose of making these recommendations. The
contracting officer shall document the contract file whenever
the Director’s recommendations are not accepted.

19.202-1 Encouraging small business participation in 
acquisitions.
Small business concerns shall be afforded an equitable

opportunity to compete for all contracts that they can perform
to the extent consistent with the Government’s interest. When
applicable, the contracting officer shall take the following
actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less than
economic production runs) to permit offers on quantities less
than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the work
exceeds the amount for which a surety may be guaranteed by
SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a real-
istic basis that will encourage small business participation to
the extent consistent with the actual requirements of the
Government.

(d) Encourage prime contractors to subcontract with small
business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition package
to the SBA procurement center representative (or, if a pro-
curement center representative is not assigned, see 19.402(a))
at least 30 days prior to the issuance of the solicitation if—
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(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar value,
the magnitude of which makes it unlikely that small busi-
nesses can compete for the prime contract;

(ii) The proposed acquisition is for construction and
seeks to package or consolidate discrete construction projects
and the magnitude of this consolidation makes it unlikely that
small businesses can compete for the prime contract; or

(iii) The proposed acquisition is for a bundled
requirement. (See 10.001(c)(2)(i) for mandatory 30-day
notice requirement to incumbent small business concerns.)
The contracting officer shall provide all information relative
to the justification of contract bundling, including the acqui-
sition plan or strategy, and if the acquisition involves substan-
tial bundling, the information identified in 7.107(e). When the
acquisition involves substantial bundling, the contracting
officer shall also provide the same information to the agency
Office of Small and Disadvantaged Business Utilization.

(2) The contracting officer also must provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not less than economic production runs) to
permit offers on quantities less than the total requirement;

(ii) Delivery schedules cannot be established on a
realistic basis that will encourage small business participation
to the extent consistent with the actual requirements of the
Government;

(iii) Proposed acquisition cannot be structured so as
to make it likely that small businesses can compete for the
prime contract;

(iv) Consolidated construction project cannot be
acquired as separate discrete projects; or

(v) Bundling is necessary and justified.
(3) The 30-day notification process shall occur concur-

rently with other processing steps required prior to the issu-
ance of the solicitation.

(4) If the contracting officer rejects the SBA represen-
tative's recommendation made in accordance with
19.402(c)(2), the contracting officer shall document the basis
for the rejection and notify the SBA representative in accor-
dance with 19.505.

19.202-2 Locating small business sources.
The contracting officer must, to the extent practicable,

encourage maximum participation by small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns in
acquisitions by taking the following actions:

(a) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unless lists

are already excessively long and only some of the concerns on
the list will be solicited. This effort should include contacting
the SBA procurement center representative (or, if a procure-
ment center representative is not assigned, see 19.402(a)).

(b) Publicize solicitations and contract awards through the
Governmentwide point of entry (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.
In the event of equal low bids (see 14.408-6), awards shall

be made first to small business concerns which are also labor
surplus area concerns, and second to small business concerns
which are not also labor surplus area concerns.

19.202-4 Solicitation.
The contracting officer must encourage maximum

response to solicitations by small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns by taking
the following actions:

(a) Allow the maximum amount of time practicable for the
submission of offers.

(b) Furnish specifications, plans, and drawings with solic-
itations, or furnish information as to where they may be
obtained or examined.

(c) Provide to any small business concern, upon its request,
a copy of bid sets and specifications with respect to any con-
tract to be let, the name and telephone number of an agency
contact to answer questions related to such prospective con-
tract and adequate citations to each major Federal law or
agency rule with which such business concern must comply
in performing such contract other than laws or agency rules
with which the small business must comply when doing busi-
ness with other than the Government.

19.202-5 Data collection and reporting requirements.
Agencies must measure the extent of small business par-

ticipation in their acquisition programs by taking the follow-
ing actions:

(a) Require each prospective contractor to represent
whether it is a small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business concern (see the provision at 52.219-1,
Small Business Program Representations).

(b) Accurately measure the extent of participation by small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns in Government acquisitions in terms of the total
value of contracts placed during each fiscal year, and report
data to the SBA at the end of each fiscal year (see Subpart 4.6).
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19.202-6 Determination of fair market price.
(a) The fair market price shall be the price achieved in

accordance with the reasonable price guidelines in
15.404-1(b) for—

(1) Total and partial small business set-asides (see
Subpart 19.5);

(2) HUBZone set-asides (see Subpart 19.13);
(3) Contracts utilizing the price evaluation adjustment

for small disadvantaged business concerns (see
Subpart 19.11);

(4) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13);
and

(5) Service-disabled veteran-owned small business set-
asides (see Subpart 19.14).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall follow
the procedures at 19.807.
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Subpart 19.4—Cooperation with the Small 
Business Administration

19.401 General.
(a) The Small Business Act is the authority under which the

Small Business Administration (SBA) and agencies consult
and cooperate with each other in formulating policies to
ensure that small business interests will be recognized and
protected.

(b) The Director of Small and Disadvantaged Business Uti-
lization serves as the agency focal point for interfacing with
SBA.

19.402 Small Business Administration procurement 
center representatives.
(a)(1) The SBA may assign one or more procurement cen-

ter representatives to any contracting activity or contract
administration office to carry out SBA policies and programs.
Assigned SBA procurement center representatives are
required to comply with the contracting agency’s directives
governing the conduct of contracting personnel and the
release of contract information. The SBA must obtain for its
procurement center representatives security clearances
required by the contracting agency.

(2) If a SBA procurement center representative is not
assigned to the procuring activity or contract administration
office, contact the SBA Office of Government Contracting
Area Office serving the area in which the procuring activity
is located for assistance in carrying out SBA policies and pro-
grams. See http://www.sba.gov/GC/pcr.html for the location
of the SBA office servicing the activity.

(b) Upon their request and subject to applicable acquisition
and security regulations, contracting officers shall give SBA
procurement center representatives (or, if a procurement cen-
ter representative is not assigned, see paragraph (a) of this sec-
tion) access to all reasonably obtainable contract information
that is directly pertinent to their official duties.

(c) The duties assigned by SBA to its procurement center
representatives include the following:

(1) Reviewing proposed acquisitions to recommend—
(i) The setting aside of selected acquisitions not uni-

laterally set aside by the contracting officer,
(ii) New qualified small, veteran-owned small, ser-

vice-disabled veteran-owned small, HUBZone small, small
disadvantaged, and women-owned small business sources,
and

(iii) Breakout of components for competitive
acquisitions.

(2) Reviewing proposed acquisition packages provided
in accordance with 19.202-1(e). If the SBA procurement cen-
ter representative (or, if a procurement center representative is
not assigned, see paragraph (a) of this section) believes that
the acquisition, as proposed, makes it unlikely that small busi-

nesses can compete for the prime contract, the representative
shall recommend any alternate contracting method that the
representative reasonably believes will increase small busi-
ness prime contracting opportunities. The recommendation
shall be made to the contracting officer within 15 days after
receipt of the package.

(3) Recommending concerns for inclusion on a list of
concerns to be solicited in a specific acquisition.

(4) Appealing to the chief of the contracting office any
contracting officer’s determination not to solicit a concern
recommended by the SBA for a particular acquisition, when
not doing so results in no small business being solicited.

(5) Conducting periodic reviews of the contracting
activity to which assigned to ascertain whether it is complying
with the small business policies in this regulation.

(6) Sponsoring and participating in conferences and
training designed to increase small business participation in
the contracting activities of the office.

19.403 Small Business Administration breakout 
procurement center representative.
(a) The SBA is required by section 403 of Pub. L. 98-577

to assign a breakout procurement center representative to each
major procurement center. A major procurement center means
a procurement center that, in the opinion of the administrator,
purchases substantial dollar amounts of other than commer-
cial items, and which has the potential to incur significant sav-
ings as a result of the placement of a breakout procurement
representative. The SBA breakout procurement center repre-
sentative is an advocate for (1) the appropriate use of full and
open competition, and (2) the breakout of items, when appro-
priate and while maintaining the integrity of the system in
which such items are used. The SBA breakout procurement
center representative is in addition to the SBA procurement
center representative (see 19.402). When an SBA breakout
procurement center representative is assigned, the SBA is
required to assign at least two collocated small business tech-
nical advisors. Assigned SBA breakout procurement center
representatives and technical advisors are required to comply
with the contracting agency’s directives governing the con-
duct of contracting personnel and the release of contract infor-
mation. The SBA must obtain for its breakout procurement
center representatives and technical advisors security clear-
ances required by the contracting agency.

(b) Contracting officers shall comply with 19.402(b) in
their relationships with SBA breakout procurement center
representatives and SBA small business technical advisors.

(c) The SBA breakout procurement center representative is
authorized to—

(1) Attend any provisioning conference or similar eval-
uation session during which determinations are made as to
whether requirements are to be acquired using other than full
and open competition and make recommendations with
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respect to such requirements to the members of such confer-
ence or session;

(2) Review, at any time, restrictions on competition pre-
viously imposed on items through acquisition method coding
or similar procedures and recommend to personnel of the
appropriate activity the prompt reevaluation of such
limitations;

(3) Review restrictions on competition arising out of
restrictions on the rights of the United States in technical data
and, when appropriate, recommend that personnel of the
appropriate activity initiate a review of the validity of such an
asserted restriction;

(4) Obtain from any governmental source, and make
available to personnel of the appropriate center, technical data
necessary for the preparation of a competitive solicitation
package for any item of supply or service previously acquired
noncompetitively due to the unavailability of such technical
data;

(5) Have access to procurement records and other data
of the procurement center commensurate with the level of
such representative’s approved security clearance
classification;

(6) Receive unsolicited engineering proposals and,
when appropriate—

(i) Conduct a value analysis of such proposal to
determine whether it, if adopted, will result in lower costs to
the United States without substantially impeding legitimate
acquisition objectives and forward to personnel of the appro-
priate center recommendations with respect to such proposal;
or

(ii) Forward such proposals without analysis to per-
sonnel of the center responsible for reviewing them who shall
furnish the breakout procurement center representative with
information regarding the proposal’s disposition;

(7) Review the systems that account for the acquisition
and management of technical data within the procurement
center to ensure that such systems provide the maximum
availability and access to data needed for the preparation of
offers to sell to the United States those supplies to which such
data pertain which potential offerors are entitled to receive;

(8) Appeal the failure by the procurement center to act
favorably on any recommendation made pursuant to
paragraphs (c)(1) through (7) of this section. Such appeal
must be in writing and shall be filed and processed in accor-
dance with the appeal procedures set out at 19.505;

(9) Conduct familiarization sessions for contracting
officers and other appropriate personnel of the procurement
center to which assigned. Such sessions shall acquaint the par-
ticipants with the duties and objectives of the representative
and shall instruct them in the methods designed to further the
breakout of items for procurement through full and open com-
petition; and

(10) Prepare and personally deliver an annual briefing
and report to the head of the procurement center to which
assigned. Such briefing and report shall detail the past and
planned activities of the representative and shall contain rec-
ommendations for improvement in the operation of the center
as may be appropriate. The head of such center shall person-
ally receive the briefing and report and shall, within
60 calendar days after receipt, respond, in writing, to each rec-
ommendation made by the representative.

(d) The duties of the SBA small business technical advisors
are to assist the SBA breakout procurement center represen-
tative in carrying out the activities described in
paragraphs (c)(1) through (7) of this section to assist the SBA
procurement center representatives (see FAR 19.402).
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Subpart 19.5—Set-Asides for Small Business

19.501 General.
(a) The purpose of small business set-asides is to award

certain acquisitions exclusively to small business concerns. A
“set-aside for small business” is the reserving of an acquisi-
tion exclusively for participation by small business concerns.
A small business set-aside may be open to all small busi-
nesses. A small business set-aside of a single acquisition or a
class of acquisitions may be total or partial.

(b) The determination to make a small business set-aside
may be unilateral or joint. A unilateral determination is one
that is made by the contracting officer. A joint determination
is one that is recommended by the Small Business Adminis-
tration (SBA) procurement center representative (or, if a pro-
curement center representative is not assigned, see 19.402(a))
and concurred in by the contracting officer.

(c) For acquisitions exceeding the simplified acquisition
threshold, the requirement to set aside an acquisition for
HUBZone small business concerns (see 19.1305) takes prior-
ity over the requirement to set aside the acquisition for small
business concerns.

(d) The small business reservation and set-asides require-
ments at 19.502-2 do not preclude award of a contract to a ser-
vice-disabled veteran-owned small business concern under
Subpart 19.14.

(e) The contracting officer shall review acquisitions to
determine if they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency’s small business programs.
The contracting officer shall document why a small business
set-aside is inappropriate when an acquisition is not set aside
for small business, unless a HUBZone or service-disabled vet-
eran-owned small business set-aside or HUBZone or service-
disabled veteran-owned small business sole source award is
anticipated. If the acquisition is set aside for small business
based on this review, it is a unilateral set-aside by the contract-
ing officer. Agencies may establish threshold levels for this
review depending upon their needs.

(f) At the request of an SBA procurement center represen-
tative, (or, if a procurement center representative is not
assigned, see 19.402(a)) the contracting officer shall make
available for review at the contracting office (to the extent of
the SBA representative’s security clearance) all proposed
acquisitions in excess of the micro-purchase threshold that
have not been unilaterally set aside for small business.

(g) To the extent practicable, unilateral determinations ini-
tiated by a contracting officer shall be used as the basis for
small business set-asides rather than joint determinations by
an SBA procurement center representative and a contracting
officer.

(h) All solicitations involving set-asides must specify the
applicable small business size standard and NAICS code
(see 19.303).

(i) Except as authorized by law, a contract may not be
awarded as a result of a small business set-aside if the cost to
the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirements for setting aside acquisitions.
(a) The contracting officer shall set aside an individual

acquisition or class of acquisitions for competition among
small businesses when—

(1) It is determined to be in the interest of maintaining
or mobilizing the Nation’s full productive capacity, war or
national defense programs; or

(2) Assuring that a fair proportion of Government con-
tracts in each industry category is placed with small business
concerns; and the circumstances described in 19.502-2 or
19.502-3(a) exist.

(b) This requirement does not apply to purchases of $2,500
or less ($15,000 or less for acquisitions as described in
13.201(g)(1)), or purchases from required sources of supply
under Part 8 (e.g., Committee for Purchase From People Who
are Blind or Severely Disabled, and Federal Supply Schedule
contracts).

19.502-2 Total small business set-asides.
(a) Each acquisition of supplies or services that has an

anticipated dollar value exceeding $2,500 ($15,000 for acqui-
sitions as described in 13.201(g)(1)), but not over $100,000
($250,000 for acquisitions described in paragraph (1) of the
Simplified Acquisition Threshold definition at 2.101), is auto-
matically reserved exclusively for small business concerns
and shall be set aside for small business unless the contracting
officer determines there is not a reasonable expectation of
obtaining offers from two or more responsible small business
concerns that are competitive in terms of market prices, qual-
ity, and delivery. If the contracting officer does not proceed
with the small business set-aside and purchases on an unre-
stricted basis, the contracting officer shall include in the con-
tract file the reason for this unrestricted purchase. If the
contracting officer receives only one acceptable offer from a
responsible small business concern in response to a set-aside,
the contracting officer should make an award to that firm. If
the contracting officer receives no acceptable offers from
responsible small business concerns, the set-aside shall be
withdrawn and the requirement, if still valid, shall be resolic-
ited on an unrestricted basis. The small business reservation
does not preclude the award of a contract with a value not
greater than $100,000 under Subpart 19.8, Contracting with
the Small Business Administration, under 19.1007(c), Solic-
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itations equal to or less than the ESB reserve amount, or under
19.1305, HUBZone set-aside procedures.

(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when there is
a reasonable expectation that (1) offers will be obtained from
at least two responsible small business concerns offering the
products of different small business concerns (but see
paragraph (c) of this subsection); and (2) award will be made
at fair market prices. Total small business set-asides shall not
be made unless such a reasonable expectation exists (but
see 19.502-3 as to partial set-asides). Although past acquisi-
tion history of an item or similar items is always important, it
is not the only factor to be considered in determining whether
a reasonable expectation exists. In making R&D small busi-
ness set-asides, there must also be a reasonable expectation of
obtaining from small businesses the best scientific and tech-
nological sources consistent with the demands of the proposed
acquisition for the best mix of cost, performances, and
schedules.

(c) For small business set-asides other than for construc-
tion or services, any concern proposing to furnish a product
that it did not itself manufacture must furnish the product of
a small business manufacturer unless the SBA has granted
either a waiver or exception to the nonmanufacturer rule
(see 19.102(f)). In industries where the SBA finds that there
are no small business manufacturers, it may issue a waiver to
the nonmanufacturer rule (see 19.102(f)(4) and (5)). In addi-
tion, SBA has excepted procurements processed under sim-
plified acquisition procedures (see Part 13), where the
anticipated cost of the procurement will not exceed $25,000,
from the nonmanufacturer rule. Waivers permit small busi-
nesses to provide any firm’s product. The exception permits
small businesses to provide any domestic firm’s product. In
both of these cases, the contracting officer’s determination in
paragraph (b)(1) of this subsection or the decision not to set
aside a procurement reserved for small business under
paragraph (a) of this subsection will be based on the expecta-
tion of receiving offers from at least two responsible small
businesses, including nonmanufacturers, offering the prod-
ucts of different concerns.

(d) The requirements of this subsection do not apply to
acquisitions over $25,000 during the period when small busi-
ness set-asides cannot be considered for the designated indus-
try groups (see 19.1007(b)).

19.502-3 Partial set-asides.
(a) The contracting officer shall set aside a portion of an

acquisition, except for construction, for exclusive small busi-
ness participation when—

(1) A total set-aside is not appropriate (see 19.502-2);
(2) The requirement is severable into two or more eco-

nomic production runs or reasonable lots;

(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at a fair market
price;

(4) The acquisition is not subject to simplified acquisi-
tion procedures; and

(5) A partial set-aside shall not be made if there is a rea-
sonable expectation that only two concerns (one large and one
small) with capability will respond with offers unless autho-
rized by the head of a contracting activity on a case-by-case
basis. Similarly, a class of acquisitions, not including con-
struction, may be partially set aside. Under certain specified
conditions, partial set-asides may be used in conjunction with
multiyear contracting procedures.

(b) When the contracting officer determines that a portion
of an acquisition is to be set aside, the requirement shall be
divided into a set-aside portion and a non-set-aside portion,
each of which shall (1) be an economic production run or rea-
sonable lot and (2) have terms and a delivery schedule com-
parable to the other. When practicable, the set-aside portion
should make maximum use of small business capacity.

(c)(1) The contracting officer shall award the non-set-aside
portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with eli-
gible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be conducted
only with those offerors who have submitted responsive offers
on the non-set-aside portion. Negotiations shall be conducted
with small business concerns in the order of priority as indi-
cated in the solicitation (but see paragraph (c)(2)(ii) of this
section). The set-aside portion shall be awarded as provided
in the solicitation. An offeror entitled to receive the award for
quantities of an item under the non-set-aside portion and who
accepts the award of additional quantities under the set-aside
portion shall not be requested to accept a lower price because
of the increased quantities of the award, nor shall negotiation
be conducted with a view to obtaining such a lower price
based solely upon receipt of award of both portions of the
acquisition. This does not prevent acceptance by the contract-
ing officer of voluntary reductions in the price from the low
eligible offeror before award, acceptance of voluntary
refunds, or the change of prices after award by negotiation of
a contract modification.

(ii) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside portion,
the concern that is awarded the non-set-aside part of the acqui-
sition shall have first priority with respect to negotiations for
the set-aside.

19.502-4 Methods of conducting set-asides.
(a) Total small business set-asides may be conducted by

using simplified acquisition procedures (see Part 13), sealed
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bids (see Part 14), or competitive proposals (see Part 15). Par-
tial small business set-asides may be conducted using sealed
bids (see Part 14), or competitive proposals (see Part 15).

(b) Except for offers on the non-set-aside portion of partial
set-asides, offers received from concerns that do not qualify
as small business concerns shall be considered nonresponsive
and shall be rejected. However, before rejecting an offer oth-
erwise eligible for award because of questions concerning the
size representation, an SBA determination must be obtained
(see Subpart 19.3).

19.502-5 Insufficient causes for not setting aside an 
acquisition.
None of the following is, in itself, sufficient cause for not

setting aside an acquisition:
(a) A large percentage of previous contracts for the

required item(s) has been placed with small business
concerns.

(b) The item is on an established planning list under the
Industrial Readiness Planning Program. However, a total
small business set-aside shall not be made when the list con-
tains a large business Planned Emergency Producer of the
item(s) who has conveyed a desire to supply some or all of the
required items.

(c) The item is on a Qualified Products List. However, a
total small business set-aside shall not be made if the list con-
tains the products of large businesses unless none of the large
businesses desire to participate in the acquisition.

(d) A period of less than 30 days is available for receipt of
offers.

(e) The acquisition is classified.
(f) Small business concerns are already receiving a fair

proportion of the agency’s contracts for supplies and services.
(g) A class small business set-aside of the item or service

has been made by another contracting activity.
(h) A “brand name or equal” product description will be

used in the solicitation.

19.503 Setting aside a class of acquisitions for small 
business.
(a) A class of acquisitions of selected products or services,

or a portion of the acquisitions, may be set aside for exclusive
participation by small business concerns if individual acqui-
sitions in the class will meet the criteria in 19.502-1, 19.502-2,
or 19.502-3(a). The determination to make a class small busi-
ness set-aside shall not depend on the existence of a current
acquisition if future acquisitions can be clearly foreseen.

(b) The determination to set aside a class of acquisitions for
small business may be either unilateral or joint.

(c) Each class small business set-aside determination shall
be in writing and must—

(1) Specifically identify the product(s) and service(s) it
covers;

(2) Provide that the set-aside does not apply to any
acquisition automatically reserved for small business con-
cerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the (named)
contracting office(s) making the determination; and

(4) Provide that the set-aside does not apply to any indi-
vidual acquisition if the requirement is not severable into two
or more economic production runs or reasonable lots, in the
case of a partial class set-aside.

(d) The contracting officer shall review each individual
acquisition arising under a class small business set-aside to
identify any changes in the magnitude of requirements, spec-
ifications, delivery requirements, or competitive market con-
ditions that have occurred since the initial approval of the
class set-aside. If there are any changes of such a material
nature as to result in probable payment of more than a fair
market price by the Government or in a change in the capa-
bility of small business concerns to satisfy the requirements,
the contracting officer may withdraw or modify (see
19.506(a)) the unilateral or joint set-aside by giving written
notice to the SBA procurement center representative (or, if a
procurement center representative is not assigned, see
19.402(a)) stating the reasons.

19.504 Inclusion of Federal Prison Industries, Inc.
When using competitive procedures in accordance with

8.602(a)(4), agencies shall include Federal Prison Industries,
Inc. (FPI), in the solicitation process and consider a timely
offer from FPI.

19.505 Rejecting Small Business Administration 
recommendations.
(a) If the contracting officer rejects a recommendation of

the SBA procurement center representative (or, if a procure-
ment center representative is not assigned, see 19.402(a)) or
breakout procurement center representative, written notice
shall be furnished to the appropriate SBA representative
within 5 working days of the contracting officer’s receipt of
the recommendation.

(b) The SBA procurement center representative (or, if a
procurement center representative is not assigned, see
19.402(a)) may appeal the contracting officer’s rejection to
the head of the contracting activity (or designee) within 2
working days after receiving the notice. The head of the con-
tracting activity (or designee) shall render a decision in writ-
ing, and provide it to the SBA representative within 7 working
days. Pending issuance of a decision to the SBA representa-
tive, the contracting officer shall suspend action on the acqui-
sition.

(c) If the head of the contracting activity agrees that the
contracting officer’s rejection was appropriate—

(1) Within 2 working days, the SBA procurement center
representative (or, if a procurement center representative is
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not assigned, see 19.402(a)) may request the contracting
officer to suspend action on the acquisition until the SBA
Administrator appeals to the agency head (see paragraph (f)
of this section); and

(2) The SBA must be allowed 15 working days after
making such a written request, within which the Administra-
tor of SBA—

(i) May appeal to the Secretary of the Department
concerned; and

(ii) Must notify the contracting officer whether the
further appeal has, in fact, been taken. If notification is not
received by the contracting officer within the 15-day period,
it is deemed that the SBA request to suspend the contract
action has been withdrawn and that an appeal to the Secretary
was not taken.

(d) When the contracting officer has been notified within
the 15-day period that the SBA has appealed to the agency
head, the head of the contracting activity (or designee) shall
forward justification for its decision to the agency head. The
contracting officer shall suspend contract action until notifi-
cation is received that the SBA appeal has been settled.

(e) The agency head shall reply to the SBA within
30 working days after receiving the appeal. The decision of
the agency head shall be final.

(f) A request to suspend action on an acquisition need not
be honored if the contracting officer determines that proceed-
ing to contract award and performance is in the public interest.
The contracting officer shall include in the contract file a
statement of the facts justifying the determination, and shall
promptly notify the SBA representative of the determination
and provide a copy of the justification.

19.506 Withdrawing or modifying small business set-
asides.
(a) If, before award of a contract involving a small business

set-aside, the contracting officer considers that award would
be detrimental to the public interest (e.g., payment of more
than a fair market price), the contracting officer may withdraw
the small business set-aside determination whether it was uni-
lateral or joint. The contracting officer shall initiate a with-
drawal of an individual small business set-aside by giving
written notice to the agency small business specialist and the
SBA procurement center representative (or, if a procurement
center representative is not assigned, see 19.402(a)) stating
the reasons. In a similar manner, the contracting officer may
modify a unilateral or joint class small business set-aside to
withdraw one or more individual acquisitions.

(b) If the agency small business specialist does not agree
to a withdrawal or modification, the case shall be promptly
referred to the SBA representative (or, if a procurement center
representative is not assigned, see 19.402(a)) for review.

(c) The contracting officer shall prepare a written statement
supporting any withdrawal or modification of a small business
set-aside and include it in the contract file.

19.507 Automatic dissolution of a small business set-
aside.
(a) If a small business set-aside acquisition or portion of an

acquisition is not awarded, the unilateral or joint determina-
tion to set the acquisition aside is automatically dissolved for
the unawarded portion of the set-aside. The required supplies
and/or services for which no award was made may be acquired
by sealed bidding or negotiation, as appropriate.

(b) Before issuing a solicitation for the items called for in
a small business set-aside that was dissolved, the contracting
officer shall ensure that the delivery schedule is realistic in the
light of all relevant factors, including the capabilities of small
business concerns.

19.508 Solicitation provisions and contract clauses.
(a) [Reserved]
(b) [Reserved]
(c) The contracting officer shall insert the clause at

52.219-6, Notice of Total Small Business Set-Aside, in solic-
itations and contracts involving total small business set-
asides. The clause at 52.219-6 with its Alternate I will be used
when the acquisition is for a product in a class for which the
Small Business Administration has waived the nonmanufac-
turer rule (see 19.102(f)(4) and (5)). Use the clause at
52.219-6 with its Alternate II when including FPI in the com-
petition in accordance with 19.504.

(d) The contracting officer shall insert the clause at
52.219-7, Notice of Partial Small Business Set-Aside, in
solicitations and contracts involving partial small business
set-asides. The clause at 52.219-7 with its Alternate I will be
used when the acquisition is for a product in a class for which
the Small Business Administration has waived the nonmanu-
facturer rule (see 19.102(f)(4) and (5)). Use the clause at
52.219-7 with its Alternate II when including FPI in the com-
petition in accordance with 19.504.

(e) The contracting officer shall insert the clause at
52.219-14, Limitations on Subcontracting, in solicitations and
contracts for supplies, services, and construction, if any por-
tion of the requirement is to be set aside for small business and
the contract amount is expected to exceed $100,000.
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(iii) Submit Standard Form (SF) 294, Subcontract-
ing Report for Individual Contracts, and SF 295, Summary
Subcontract Report, following the instructions on the forms or
as provided in agency regulations; and

(iv) Ensure that its subcontractors agree to submit
SF 294 and SF 295; and

(11) A description of the types of records that will be
maintained concerning procedures adopted to comply with
the requirements and goals in the plan, including establishing
source lists; and a description of the offeror’s efforts to locate
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns and to award subcontracts to them.

(b) Contractors may establish, on a plant or division-wide
basis, a master plan (see 19.701) that contains all the elements
required by the clause at 52.219-9, Small Business Subcon-
tracting Plan, except goals. Master plans shall be effective for
a 3-year period after approval by the contracting officer; how-
ever, it is incumbent upon contractors to maintain and update
master plans. Changes required to update master plans are not
effective until approved by the contracting officer. A master
plan, when incorporated in an individual plan, shall apply to
that contract throughout the life of the contract.

(c) For multiyear contracts or contracts containing options,
the cumulative value of the basic contract and all options is
considered in determining whether a subcontracting plan is
necessary (see 19.705-2(a)). If a plan is necessary and the off-
eror is submitting an individual contract plan, the plan shall
contain all the elements required by paragraph (a) of this sec-
tion and shall contain separate statements and goals for the
basic contract and for each option.

(d) A commercial plan (as defined in 19.701) is the pre-
ferred type of subcontracting plan for contractors furnishing
commercial items. The contractor shall—

(1) Submit the commercial plan to either the first con-
tracting officer awarding a contract subject to the plan during
the contractor’s fiscal year, or, if the contractor has ongoing
contracts with commercial plans, to the contracting officer
responsible for the contract with the latest completion date.
The contracting officer shall negotiate the commercial plan
for the Government. The approved commercial plan shall
remain in effect during the contractor’s fiscal year for all Gov-
ernment contracts in effect during that period; and

(2) Submit a new commercial plan, 30 working days
before the end of the fiscal year, to the contracting officer
responsible for the uncompleted Government contract with
the latest completion date. The contractor must provide to
each contracting officer responsible for an ongoing contract
subject to the plan, the identity of the contracting officer that
will be negotiating the new plan. When the new commercial
plan is approved, the contractor shall provide a copy of the

approved plan to each contracting officer responsible for an
ongoing contract that is subject to the plan.

19.705 Responsibilities of the contracting officer under 
the subcontracting assistance program.

19.705-1 General support of the program.
The contracting officer may encourage the development of

increased subcontracting opportunities in negotiated acquisi-
tion by providing monetary incentives such as payments
based on actual subcontracting achievement or award-fee
contracting (see the clause at 52.219-10, Incentive Subcon-
tracting Program, and 19.708(c)). This subsection does not
apply to SDB subcontracting (see 19.1203). When using any
contractual incentive provision based upon rewarding the
contractor monetarily for exceeding goals in the subcontract-
ing plan, the contracting officer must ensure that (a) the goals
are realistic and (b) any rewards for exceeding the goals are
commensurate with the efforts the contractor would not have
otherwise expended. Incentive provisions should normally be
negotiated after reaching final agreement with the contractor
on the subcontracting plan.

19.705-2 Determining the need for a subcontracting plan.
The contracting officer must take the following actions to

determine whether a proposed contractual action requires a
subcontracting plan:

(a) Determine whether the proposed contractual action will
meet the dollar threshold in 19.702(a)(1) or (2). If the action
includes options or similar provisions, include their value in
determining whether the threshold is met.

(b) Determine whether subcontracting possibilities exist
by considering relevant factors such as—

(1) Whether firms engaged in the business of furnishing
the types of items to be acquired customarily contract for per-
formance of part of the work or maintain sufficient in-house
capability to perform the work; and

(2) Whether there are likely to be product prequalifica-
tion requirements.

(c) If it is determined that there are no subcontracting pos-
sibilities, the determination must be approved at a level above
the contracting officer and placed in the contract file.

(d) In solicitations for negotiated acquisitions, the contract-
ing officer may require the submission of subcontracting
plans with initial offers, or at any other time prior to award.
In determining when subcontracting plans should be required,
as well as when and with whom plans should be negotiated,
the contracting officer must consider the integrity of the com-
petitive process, the goal of affording maximum practicable
opportunity for small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
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women-owned small business concerns to participate, and the
burden placed on offerors.

19.705-3 Preparing the solicitation.
The contracting officer shall provide the Small Business

Administration's (SBA’s) procurement center representative
(or, if a procurement center representative is not assigned, see
19.402(a)) a reasonable period of time to review any solicita-
tion requiring submission of a subcontracting plan and to sub-
mit advisory findings before the solicitation is issued.

19.705-4 Reviewing the subcontracting plan.
The contracting officer must review the subcontracting

plan for adequacy, ensuring that the required information,
goals, and assurances are included (see 19.704).

(a) No detailed standards apply to every subcontracting
plan. Instead, the contracting officer must consider each plan
in terms of the circumstances of the particular acquisition,
including—

(1) Previous involvement of small business concerns as
prime contractors or subcontractors in similar acquisitions;

(2) Proven methods of involving small business con-
cerns as subcontractors in similar acquisitions; and

(3) The relative success of methods the contractor
intends to use to meet the goals and requirements of the plan,
as evidenced by records maintained by contractors.

(b) If, under a sealed bid solicitation, a bidder submits a
plan that does not cover each of the 11 required elements
(see 19.704), the contracting officer shall advise the bidder of
the deficiency and request submission of a revised plan by a
specific date. If the bidder does not submit a plan that incor-
porates the required elements within the time allotted, the bid-
der shall be ineligible for award. If the plan, although
responsive, evidences the bidder’s intention not to comply
with its obligations under the clause at 52.219-8, Utilization
of Small Business Concerns, the contracting officer may find
the bidder nonresponsible.

(c) In negotiated acquisitions, the contracting officer shall
determine whether the plan is acceptable based on the nego-
tiation of each of the 11 elements of the plan (see 19.704).
Subcontracting goals should be set at a level that the parties
reasonably expect can result from the offeror expending good
faith efforts to use small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business subcontractors to the maxi-
mum practicable extent. The contracting officer shall take par-
ticular care to ensure that the offeror has not submitted
unreasonably low goals to minimize exposure to liquidated
damages and to avoid the administrative burden of substanti-
ating good faith efforts. Additionally, particular attention
should be paid to the identification of steps that, if taken,
would be considered a good faith effort. No goal should be

negotiated upward if it is apparent that a higher goal will sig-
nificantly increase the Government’s cost or seriously impede
the attainment of acquisition objectives. An incentive subcon-
tracting clause (see 52.219-10, Incentive Subcontracting Pro-
gram), may be used when additional and unique contract
effort, such as providing technical assistance, could signifi-
cantly increase subcontract awards to small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, or women-owned small
business concerns.

(d) In determining the acceptability of a proposed subcon-
tracting plan, the contracting officer should take the following
actions:

(1) Obtain information available from the cognizant
contract administration office, as provided for in 19.706(a),
and evaluate the offeror’s past performance in awarding sub-
contracts for the same or similar products or services to small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns. If information is not available on a specific type of
product or service, evaluate the offeror’s overall past perfor-
mance and consider the performance of other contractors on
similar efforts.

(2) In accordance with 15 U.S.C. 637(d)(4)(F)(iii),
ensure that the goals offered are attainable in relation to—

(i) The subcontracting opportunities available to the
contractor, commensurate with the efficient and economical
performance of the contract;

(ii) The pool of eligible subcontractors available to
fulfill the subcontracting opportunities; and

(iii) The actual performance of such contractor in
fulfilling the subcontracting goals specified in prior plans.

(3) Ensure that the subcontracting goals are consistent
with the offeror’s cost or pricing data or information other
than cost or pricing data.

(4) Evaluate the offeror’s make-or-buy policy or pro-
gram to ensure that it does not conflict with the offeror’s pro-
posed subcontracting plan and is in the Government’s interest.
If the contract involves products or services that are particu-
larly specialized or not generally available in the commercial
market, consider the offeror’s current capacity to perform the
work and the possibility of reduced subcontracting
opportunities.

(5) Evaluate subcontracting potential, considering the
offeror’s make-or-buy policies or programs, the nature of the
supplies or services to be subcontracted, the known availabil-
ity of small business, veteran-owned small business, service-
disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns in the geographical area where the
work will be performed, and the potential contractor’s long-
standing contractual relationship with its suppliers.
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(6) Advise the offeror of available sources of informa-
tion on potential small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business subcontractors, as well as any
specific concerns known to be potential subcontractors. If the
offeror’s proposed goals are questionable, the contracting
officer must emphasize that the information should be used to
develop realistic and acceptable goals.

(7) Obtain advice and recommendations from the SBA
procurement center representative (or, if a procurement center
representative is not assigned, see 19.402(a)) and the agency
small business specialist.

19.705-5 Awards involving subcontracting plans.
(a) In making an award that requires a subcontracting plan,

the contracting officer shall be responsible for the following:
(1) Consider the contractor’s compliance with the sub-

contracting plans submitted on previous contracts as a factor
in determining contractor responsibility.

(2) Assure that a subcontracting plan was submitted
when required.

(3) Notify the SBA procurement center representative
(or, if a procurement center representative is not assigned, see
19.402(a)) of the opportunity to review the proposed contract
(including the plan and supporting documentation). The
notice shall be issued in sufficient time to provide the repre-
sentative a reasonable time to review the material and submit
advisory recommendations to the contracting officer. Failure
of the representative to respond in a reasonable period of time
shall not delay contract award.

(4) Determine any fee that may be payable if an incen-
tive is used in conjunction with the subcontracting plan.

(5) Ensure that an acceptable plan is incorporated into
and made a material part of the contract.

(b) Letter contracts and similar undefinitized instruments,
which would otherwise meet the requirements of 19.702(a)(1)
and (2), shall contain at least a preliminary basic plan address-
ing the requirements of 19.704 and in such cases require the
negotiation of the final plan within 90 days after award or
before definitization, whichever occurs first.

19.705-6 Postaward responsibilities of the contracting 
officer.
After a contract or contract modification containing a sub-

contracting plan is awarded, the contracting officer who
approved the plan is responsible for the following:

(a) Notifying the SBA of the award by sending a copy of
the award document to the Area Director, Office of Govern-
ment Contracting, in the SBA area office where the contract
will be performed.

(b) Forwarding a copy of each commercial plan and any
associated approvals to the Area Director, Office of Govern-

ment Contracting, in the SBA area office where the contrac-
tor’s headquarters is located.

(c) Giving to the SBA procurement center representative
(or, if a procurement center representative is not assigned, see
19.402(a)) a copy of—

(1) Any subcontracting plan submitted in response to a
sealed bid solicitation; and

(2) The final negotiated subcontracting plan that was
incorporated into a negotiated contract or contract
modification.

(d) Notifying the SBA procurement center representative
(or, if a procurement center representative is not assigned, see
19.402(a)) of the opportunity to review subcontracting plans
in connection with contract modifications.

(e) Forwarding a copy of each plan, or a determination that
there is no requirement for a subcontracting plan, to the cog-
nizant contract administration office.

(f) Initiating action to assess liquidated damages in accor-
dance with 19.705-7 upon a recommendation by the adminis-
trative contracting officer or receipt of other reliable evidence
to indicate that such action is warranted.

(g) Taking action to enforce the terms of the contract upon
receipt of a notice under 19.706(f).

19.705-7 Liquidated damages.
(a) Maximum practicable utilization of small business, vet-

eran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns as
subcontractors in Government contracts is a matter of national
interest with both social and economic benefits. When a con-
tractor fails to make a good faith effort to comply with a sub-
contracting plan, these objectives are not achieved, and
15 U.S.C. 637(d)(4)(F) directs that liquidated damages shall
be paid by the contractor.

(b) The amount of damages attributable to the contractor’s
failure to comply shall be an amount equal to the actual dollar
amount by which the contractor failed to achieve each sub-
contracting goal.

(c) If, at completion of the basic contract or any option, or
in the case of a commercial plan, at the close of the fiscal year
for which the plan is applicable, a contractor has failed to meet
its subcontracting goals, the contracting officer shall review
all available information for an indication that the contractor
has not made a good faith effort to comply with the plan. If no
such indication is found, the contracting officer shall docu-
ment the file accordingly. If the contracting officer decides in
accordance with paragraph (d) of this subsection that the con-
tractor failed to make a good faith effort to comply with its
subcontracting plan, the contracting officer shall give the con-
tractor written notice specifying the failure, advising the con-
tractor of the possibility that the contractor may have to pay
to the Government liquidated damages, and providing a
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period of 15 working days (or longer period as necessary)
within which to respond. The notice shall give the contractor
an opportunity to demonstrate what good faith efforts have
been made before the contracting officer issues the final deci-
sion, and shall further state that failure of the contractor to
respond may be taken as an admission that no valid explana-
tion exists.

(d) In determining whether a contractor failed to make a
good faith effort to comply with its subcontracting plan, a con-
tracting officer must look to the totality of the contractor’s
actions, consistent with the information and assurances pro-
vided in its plan. The fact that the contractor failed to meet its
subcontracting goals does not, in and of itself, constitute a fail-
ure to make a good faith effort. For example, notwithstanding
a contractor’s diligent effort to identify and solicit offers from
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns, factors such as unavailability of antici-
pated sources or unreasonable prices may frustrate achieve-
ment of the contractor’s goals. However, when considered in
the context of the contractor’s total effort in accordance with
its plan, the following, though not all inclusive, may be con-
sidered as indicators of a failure to make a good faith effort:
a failure to attempt to identify, contact, solicit, or consider for
contract award small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business concerns; a failure to designate and
maintain a company official to administer the subcontracting
program and monitor and enforce compliance with the plan;
a failure to submit Standard Form (SF) 294, Subcontracting
Report for Individual Contracts, or SF 295, Summary Sub-
contract Report, in accordance with the instructions on the
forms or as provided in agency regulations; a failure to main-
tain records or otherwise demonstrate procedures adopted to
comply with the plan; or the adoption of company policies or
procedures that have as their objectives the frustration of the
objectives of the plan.

(e) If, after consideration of all the pertinent data, the con-
tracting officer finds that the contractor failed to make a good
faith effort to comply with its subcontracting plan, the con-
tracting officer shall issue a final decision to the contractor to
that effect and require the payment of liquidated damages in
an amount stated. The contracting officer’s final decision shall
state that the contractor has the right to appeal under the clause
in the contract entitled Disputes.

(f) With respect to commercial plans approved under the
clause at 52.219-9, Small Business Subcontracting Plan, the
contracting officer that approved the plan shall—

(1) Perform the functions of the contracting officer
under this subsection on behalf of all agencies with contracts
covered by the commercial plan;

(2) Determine whether or not the goals in the commer-
cial plan were achieved and, if they were not achieved, review
all available information for an indication that the contractor
has not made a good faith effort to comply with the plan, and
document the results of the review;

(3) If a determination is made to assess liquidated dam-
ages, in order to calculate and assess the amount of damages,
the contracting officer shall ask the contractor to provide—

(i) Contract numbers for the Government contracts
subject to the plan;

(ii) The total Government sales during the contrac-
tor’s fiscal year; and

(iii) The amount of payments made under the Gov-
ernment contracts subject to that plan that contributed to the
contractor’s total sales during the contractor’s fiscal year; and

(4) When appropriate, assess liquidated damages on the
Government’s behalf, based on the pro rata share of subcon-
tracting attributable to the Government contracts. For exam-
ple: The contractor’s total actual sales were $50 million and
its actual subcontracting was $20 million. The Government’s
total payments under contracts subject to the plan contributing
to the contractor’s total sales were $5 million, which
accounted for 10 percent of the contractor’s total sales. There-
fore, the pro rata share of subcontracting attributable to the
Government contracts would be 10 percent of $20 million, or
$2 million. To continue the example, if the contractor failed to
achieve its small business goal by 1 percent, the liquidated
damages would be calculated as 1 percent of $2 million, or
$20,000. The contracting officer shall make similar calcula-
tions for each category of small business where the contractor
failed to achieve its goal and the sum of the dollars for all of
the categories equals the amount of the liquidated damages to
be assessed. A copy of the contracting officer’s final decision
assessing liquidated damages shall be provided to other con-
tracting officers with contracts subject to the commercial plan.

(g) Liquidated damages shall be in addition to any other
remedies that Government may have.

(h) Every contracting officer with a contract that is subject
to a commercial plan shall include in the contract file a copy
of the approved plan and a copy of the final decision assessing
liquidating damages, if applicable.

19.706 Responsibilities of the cognizant administrative 
contracting officer.
The administrative contracting officer is responsible for

assisting in evaluating subcontracting plans, and for monitor-
ing, evaluating, and documenting contractor performance
under the clause prescribed in 19.708(b) and any subcontract-
ing plan included in the contract. The contract administration
office shall provide the necessary information and advice to
support the contracting officer, as appropriate, by
furnishing—

(a) Documentation on the contractor’s performance and
compliance with subcontracting plans under previous
contracts;
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Subpart 19.13—Historically Underutilized 
Business Zone (HUBZone) Program

19.1301 General.
(a) The Historically Underutilized Business Zone (HUB-

Zone) Act of 1997 (15 U.S.C. 631 note) created the HUB-
Zone Program (sometimes referred to as the “HUBZone
Empowerment Contracting Program”).

(b) The purpose of the HUBZone Program is to provide
Federal contracting assistance for qualified small business
concerns located in historically underutilized business zones,
in an effort to increase employment opportunities, investment,
and economic development in those areas.

19.1302 Applicability.
The procedures in this subpart apply to all Federal agencies

that employ one or more contracting officers.

19.1303 Status as a qualified HUBZone small business 
concern.
(a) Status as a qualified HUBZone small business concern

is determined by the Small Business Administration (SBA) in
accordance with 13 CFR Part 126.

(b) If the SBA determines that a concern is a qualified
HUBZone small business concern, it will issue a certification
to that effect and will add the concern to the List of Qualified
HUBZone Small Business Concerns on its Internet website at
http://www.sba.gov/hubzone. A firm on the list is eligible for
HUBZone program preferences without regard to the place of
performance. The concern must appear on the list to be a
HUBZone small business concern.

(c) A joint venture (see 19.101) may be considered a HUB-
Zone small business if the business entity meets all the criteria
in 13 CFR 126.616.

(d) Except for construction or services, any HUBZone
small business concern (nonmanufacturer) proposing to fur-
nish a product that it did not itself manufacture must furnish
the product of a HUBZone small business concern manufac-
turer to receive a benefit under this subpart.

19.1304 Exclusions.
This subpart does not apply to—
(a) Requirements that can be satisfied through award to—

(1) Federal Prison Industries, Inc. (see Subpart 8.6); or
(2) Javits-Wagner-O’Day Act participating non-profit

agencies for the blind or severely disabled (see Subpart 8.7);
(b) Orders under indefinite delivery contracts (see

Subpart 16.5);
(c) Orders against Federal Supply Schedules (see

Subpart 8.4);
(d) Requirements currently being performed by an 8(a)

participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA

has consented to release the requirements from the 8(a)
Program;

(e) Requirements that do not exceed the micro-purchase
threshold; or

(f) Requirements for commissary or exchange resale items.

19.1305 HUBZone set-aside procedures.
(a) A participating agency contracting officer shall set

aside acquisitions exceeding the simplified acquisition thresh-
old for competition restricted to HUBZone small business
concerns when the requirements of paragraph (b) of this sec-
tion can be satisfied. The contracting officer shall consider
HUBZone set-asides before considering HUBZone sole
source awards (see 19.1306) or small business set-asides (see
Subpart 19.5).

(b) To set aside an acquisition for competition restricted to
HUBZone small business concerns, the contracting officer
must have a reasonable expectation that—

(1) Offers will be received from two or more HUBZone
small business concerns; and

(2) Award will be made at a fair market price.
(c) A participating agency may set aside acquisitions

exceeding the micro-purchase threshold but not exceeding the
simplified acquisition threshold for competition restricted to
HUBZone small business concerns at the sole discretion of the
contracting officer, provided the requirements of
paragraph (b) of this section can be satisfied.

(d) If the contracting officer receives only one acceptable
offer from a qualified HUBZone small business concern in
response to a set aside, the contracting officer should make an
award to that concern. If the contracting officer receives no
acceptable offers from HUBZone small business concerns,
the HUBZone set-aside shall be withdrawn and the require-
ment, if still valid, set aside for small business concerns, as
appropriate (see Subpart 19.5).

(e) The procedures at 19.202-1 and, except for acquisitions
not exceeding the simplified acquisition threshold, at 19.402
apply to this section. When the SBA intends to appeal a con-
tracting officer’s decision to reject a recommendation of the
SBA procurement center representative (or, if a procurement
center representative is not assigned, see 19.402(a)) to set
aside an acquisition for competition restricted to HUBZone
small business concerns, the SBA procurement center repre-
sentative shall notify the contracting officer, in writing, of its
intent within 5 working days of receiving the contracting
officer’s notice of rejection. Upon receipt of notice of SBA’s
intent to appeal, the contracting officer shall suspend action on
the acquisition unless the head of the contracting activity
makes a written determination that urgent and compelling cir-
cumstances, which significantly affect the interests of the
Government, exist. Within 15 working days of SBA’s notifi-
cation to the contracting officer, SBA shall file its formal
appeal with the head of the contracting activity, or that agency
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may consider the appeal withdrawn. The head of the contract-
ing activity shall reply to SBA within 15 working days of
receiving the appeal. The decision of the head of the contract-
ing activity shall be final.

19.1306 HUBZone sole source awards.
(a) A participating agency contracting officer may award

contracts to HUBZone small business concerns on a sole
source basis without considering small business set-asides
(see Subpart 19.5), provided—

(1) Only one HUBZone small business concern can sat-
isfy the requirement;

(2) Except as provided in paragraph (c) of this section,
the anticipated price of the contract, including options, will
not exceed—

(i) $5,000,000 for a requirement within the North
American Industry Classification System (NAICS) codes for
manufacturing; or

(ii) $3,000,000 for a requirement within any other
NAICS code;

(3) The requirement is not currently being performed by
a non-HUBZone small business concern;

(4) The acquisition is greater than the simplified acqui-
sition threshold (see Part 13);

(5) The HUBZone small business concern has been
determined to be a responsible contractor with respect to per-
formance; and

(6) Award can be made at a fair and reasonable price.
(b) The SBA has the right to appeal the contracting

officer’s decision not to make a HUBZone sole source award.

19.1307 Price evaluation preference for HUBZone small 
business concerns.
(a) The price evaluation preference for HUBZone small

business concerns shall be used in acquisitions conducted
using full and open competition. The preference shall not be
used—

(1) In acquisitions expected to be less than or equal to
the simplified acquisition threshold;

(2) Where price is not a selection factor so that a price
evaluation preference would not be considered
(e.g., Architect/Engineer acquisitions);

(3) Where all fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

(b) The contracting officer shall give offers from HUB-
Zone small business concerns a price evaluation preference by
adding a factor of 10 percent to all offers, except—

(1) Offers from HUBZone small business concerns that
have not waived the evaluation preference; or

(2) Otherwise successful offers from small business
concerns.

(c) The factor of 10 percent shall be applied on a line item
basis or to any group of items on which award may be made.
Other evaluation factors, such as transportation costs or rent-
free use of Government facilities, shall be added to the offer
to establish the base offer before adding the factor of
10 percent.

(d) A concern that is both a HUBZone small business con-
cern and a small disadvantaged business concern shall receive
the benefit of both the HUBZone small business price evalu-
ation preference and the small disadvantaged business price
evaluation adjustment (see Subpart 19.11). Each applicable
price evaluation preference or adjustment shall be calculated
independently against an offeror’s base offer. These individ-
ual preference and adjustment amounts shall both be added to
the base offer to arrive at the total evaluated price for that
offer.

19.1308 Contract clauses.
(a) The contracting officer shall insert the clause 52.219-3,

Notice of Total HUBZone Set-Aside, in solicitations and con-
tracts for acquisitions that are set aside for HUBZone small
business concerns under 19.1305 or 19.1306.

(b) The contracting officer shall insert the clause at
FAR 52.219-4, Notice of Price Evaluation Preference for
HUBZone Small Business Concerns, in solicitations and con-
tracts for acquisitions conducted using full and open compe-
tition. The clause shall not be used in acquisitions that do not
exceed the simplified acquisition threshold.
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Subpart 19.14—Service-Disabled Veteran-
Owned Small Business Procurement 

Program

19.1401 General.
(a) The Veterans Benefit Act of 2003 (15 U.S.C. 657f) cre-

ated the procurement program for small business concerns
owned and controlled by service-disabled veterans (com-
monly referred to as the “Service-Disabled Veteran-owned
Small Business (SDVOSB) Procurement Program”).

(b) The purpose of the Service-Disabled Veteran-Owned
Small Business Program is to provide Federal contracting
assistance to service-disabled veteran-owned small business
concerns.

19.1402 Applicability.
The procedures in this subpart apply to all Federal agencies

that employ one or more contracting officers.

19.1403 Status as a service-disabled veteran-owned small 
business concern.
(a) Status as a service-disabled veteran-owned small busi-

ness concern is determined in accordance with 13 CFR
Parts 125.8 through 125.13; also see 19.307.

(b) At the time that a service-disabled veteran-owned small
business concern submits its offer, it must represent to the
contracting officer that it is a—

(1) Service-disabled veteran-owned small business
concern; and

(2) Small business concern under the North American
Industry Classification System (NAICS) code assigned to the
procurement.

(c) A joint venture may be considered a service-disabled
veteran owned small business concern if—

(1) At least one member of the joint venture is a service-
disabled veteran-owned small business concern, and makes
the representations in paragraph (b) of this section;

(2) Each other concern is small under the size standard
corresponding to the NAICS code assigned to the
procurement;

(3) The joint venture meets the requirements of para-
graph 7 of the explanation of Affiliates in 19.101; and

(4) The joint venture meets the requirements of
13 CFR 125.15(b).

(d) Any service-disabled veteran-owned small business
concern (nonmanufacturer) must meet the requirements in
19.102(f) to receive a benefit under this program.

19.1404 Exclusions.
This subpart does not apply to—
(a) Requirements that can be satisfied through award to—

(1) Federal Prison Industries, Inc. (see Subpart 8.6);

(2) Javits-Wagner-O’Day Act participating non-profit
agencies for the blind or severely disabled (see Subpart 8.7);

(b) Orders under indefinite delivery contracts (see
Subpart 16.5);

(c) Orders against Federal Supply Schedules (see
Subpart 8.4); or

(d) Requirements currently being performed by an 8(a)
participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA
has consented to release the requirements from the 8(a) Pro-
gram.

19.1405 Service-disabled veteran-owned small business 
set-aside procedures.
(a) The contracting officer may set-aside acquisitions

exceeding the micro-purchase threshold for competition
restricted to service-disabled veteran-owned small business
concerns when the requirements of paragraph (b) of this sec-
tion can be satisfied. The contracting officer shall consider
service-disabled veteran-owned small business set-asides
before considering service-disabled veteran-owned small
business sole source awards (see 19.1406).

(b) To set aside an acquisition for competition restricted to
service-disabled veteran-owned small business concerns, the
contracting officer must have a reasonable expectation that—

(1) Offers will be received from two or more service-
disabled veteran-owned small business concerns; and

(2) Award will be made at a fair market price.
(c) If the contracting officer receives only one acceptable

offer from a service-disabled veteran-owned small business
concern in response to a set-aside, the contracting officer
should make an award to that concern. If the contracting
officer receives no acceptable offers from service-disabled
veteran-owned small business concerns, the service-disabled
veteran-owned set-aside shall be withdrawn and the require-
ment, if still valid, set aside for small business concerns, as
appropriate (see Subpart 19.5).

(d) The procedures at 19.202-1 and, except for acquisitions
not exceeding the simplified acquisition threshold, at 19.402
apply to this section. When the SBA intends to appeal a con-
tracting officer’s decision to reject a recommendation of the
SBA procurement center representative (or, if a procurement
center representative is not assigned, see 19.402(a)) to set
aside an acquisition for competition restricted to service-dis-
abled veteran-owned small business concerns, the SBA pro-
curement center representative shall notify the contracting
officer, in writing, of its intent within 5 working days of
receiving the contracting officer’s notice of rejection. Upon
receipt of notice of SBA’s intent to appeal, the contracting
officer shall suspend action on the acquisition unless the head
of the contracting activity makes a written determination that
urgent and compelling circumstances, which significantly
affect the interests of the Government, exist. Within
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15 working days of SBA’s notification to the contracting
officer, SBA shall file its formal appeal with the head of the
contracting activity, or that agency may consider the appeal
withdrawn. The head of the contracting activity shall reply to
SBA within 15 working days of receiving the appeal. The
decision of the head of the contracting activity shall be final.

19.1406 Sole source awards to service-disabled veteran-
owned small business concerns.
(a) A contracting officer may award contracts to service-

disabled veteran-owned small business concerns on a sole
source basis (see 19.501(d) and 6.302-5), provided—

(1) Only one service-disabled veteran-owned small
business concern can satisfy the requirement;

(2) The anticipated award price of the contract (includ-
ing options) will not exceed—

(i) $5 million for a requirement within the NAICS
codes for manufacturing; or

(ii) $3 million for a requirement within any other
NAICS code;

(3) The service-disabled veteran-owned small business
concern has been determined to be a responsible contractor
with respect to performance; and

(4) Award can be made at a fair and reasonable price.
(b) The SBA has the right to appeal the contracting

officer’s decision not to make a service-disabled veteran-
owned small business sole source award.

19.1407 Contract clauses.
The contracting officer shall insert the clause 52.219-27,

Notice of Total Service-Disabled Veteran-Owned Small Busi-
ness Set-Aside, in solicitations and contracts for acquisitions
under 19.1405 and 19.1406.

*       *       *       *       *       *
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31.205-10 Cost of money.
(a) General. Cost of money—

(1) Is an imputed cost that is not a form of interest on
borrowings (see 31.205-20);

(2) Is an “incurred cost” for cost-reimbursement pur-
poses under applicable cost-reimbursement contracts and for
progress payment purposes under fixed-price contracts; and

(3) Refers to—
(i) Facilities capital cost of money

(48 CFR 9904.414); and
(ii) Cost of money as an element of the cost of capital

assets under construction (48 CFR 9904.417).
(b) Cost of money is allowable, provided—

(1) It is measured, assigned, and allocated to contracts
in accordance with 48 CFR 9904.414 or measured and added
to the cost of capital assets under construction in accordance
with 48 CFR 9904.417, as applicable;

(2) The requirements of 31.205-52, which limit the
allowability of cost of money, are followed; and

(3) The estimated facilities capital cost of money is spe-
cifically identified and proposed in cost proposals relating to
the contract under which the cost is to be claimed.

(c) Actual interest cost in lieu of the calculated imputed
cost of money is unallowable.

31.205-11 Depreciation.
(a) Depreciation on a contractor’s plant, equipment, and

other capital facilities is an allowable contract cost, subject to
the limitations contained in this cost principle. For tangible
personal property, only estimated residual values that exceed
10 percent of the capitalized cost of the asset need be used in
establishing depreciable costs. Where either the declining bal-
ance method of depreciation or the class life asset depreciation
range system is used, the residual value need not be deducted
from capitalized cost to determine depreciable costs. Depre-
ciation cost that would significantly reduce the book value of
a tangible capital asset below its residual value is unallowable.

(b) Contractors having contracts subject to
48 CFR 9904.409, Depreciation of Tangible Capital Assets,
shall adhere to the requirement of that standard for all fully
CAS-covered contracts and may elect to adopt the standard
for all other contracts. All requirements of 48 CFR 9904.409
are applicable if the election is made, and contractors must
continue to follow it until notification of final acceptance of
all deliverable items on all open negotiated Government
contracts.

(c) For contracts to which 48 CFR 9904.409 is not applied,
except as indicated in paragraphs (g) and (h) of this subsec-
tion, allowable depreciation shall not exceed the amount used
for financial accounting purposes, and shall be determined in
a manner consistent with the depreciation policies and proce-
dures followed in the same segment on non-Government
business.

(d) Depreciation, rental, or use charges are unallowable on
property acquired from the Government at no cost by the con-
tractor or by any division, subsidiary, or affiliate of the con-
tractor under common control.

(e) The depreciation on any item which meets the criteria
for allowance at price under 31.205-26(e) may be based on
that price, provided the same policies and procedures are used
for costing all business of the using division, subsidiary, or
organization under common control.

(f) No depreciation or rental is allowed on property fully
depreciated by the contractor or by any division, subsidiary,
or affiliate of the contractor under common control. However,
a reasonable charge for using fully depreciated property may
be agreed upon and allowed (but, see 31.109(h)(2)). In deter-
mining the charge, consideration shall be given to cost, total
estimated useful life at the time of negotiations, effect of any
increased maintenance charges or decreased efficiency due to
age, and the amount of depreciation previously charged to
Government contracts or subcontracts.

(g) Whether or not the contract is otherwise subject to CAS
the following apply:

(1) The requirements of 31.205-52 shall be observed.
(2) In the event of a write-down from carrying value to

fair value as a result of impairments caused by events or
changes in circumstances, allowable depreciation of the
impaired assets is limited to the amounts that would have been
allowed had the assets not been written down (see 31.205-
16(g)). However, this does not preclude a change in depreci-
ation resulting from other causes such as permissible changes
in estimates of service life, consumption of services, or resid-
ual value.

(3)  (i) In the event the contractor reacquires property
involved in a sale and leaseback arrangement, allowable
depreciation of reacquired property shall be based on the net
book value of the asset as of the date the contractor originally
became a lessee of the property in the sale and leaseback
arrangement— 

(A) Adjusted for any allowable gain or loss deter-
mined in accordance with 31.205 16(b); and

(B) Less any amount of depreciation expense
included in the calculation of the amount that would have been
allowed had the contractor retained title under 31.205-
11(h)(1) and 31.205-36(b)(2).

(ii) As used in this paragraph (g)(3), “reacquired
property” is property that generated either any depreciation
expense or any cost of money considered in the calculation of
the limitations under 31.205-11(h)(1) and 31.205-36(b)(2)
during the most recent accounting period prior to the date of
reacquisition.

(h) A “capital lease,” as defined in Statement of Financial
Accounting Standard No. 13 (FAS-13), Accounting for
Leases, is subject to the requirements of this cost principle.
(See 31.205-36 for Operating Leases.) FAS-13 requires that
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capital leases be treated as purchased assets, i.e., be capital-
ized, and the capitalized value of such assets be distributed
over their useful lives as depreciation charges or over the
leased life as amortization charges, as appropriate, except
that—

(1) Lease costs under a sale and leaseback arrangement
are allowable only up to the amount that would be allowed if
the contractor retained title, computed based on the net book
value of the asset on the date the contractor becomes a lessee
of the property adjusted for any gain or loss recognized in
accordance with 31.205-16(b); and

(2) If it is determined that the terms of the capital lease
have been significantly affected by the fact that the lessee and
lessor are related, depreciation charges are not allowable in
excess of those that would have occurred if the lease contained
terms consistent with those found in a lease between unrelated
parties.

31.205-12 Economic planning costs.
Economic planning costs are the costs of general long-

range management planning that is concerned with the future
overall development of the contractor’s business and that may
take into account the eventual possibility of economic dislo-
cations or fundamental alterations in those markets in which
the contractor currently does business. Economic planning
costs are allowable. Economic planning costs do not include
organization or reorganization costs covered by 31.205-27.
See 31.205-38 for market planning costs other than economic
planning costs.

31.205-13 Employee morale, health, welfare, food service, 
and dormitory costs and credits.
(a) Aggregate costs incurred on activities designed to

improve working conditions, employer-employee relations,
employee morale, and employee performance (less income
generated by these activities) are allowable, subject to the lim-
itations contained in this subsection. Some examples of allow-
able activities are—

(1) House publications;
(2) Health clinics;
(3) Wellness/fitness centers;
(4) Employee counseling services; and
(5) Food and dormitory services for the contractor’s

employees at or near the contractor’s facilities. These services
include—

(i) Operating or furnishing facilities for cafeterias,
dining rooms, canteens, lunch wagons, vending machines, liv-
ing accommodations; and

(ii) Similar types of services.
(b) Costs of gifts are unallowable. (Gifts do not include

awards for performance made pursuant to 31.205-6(f) or
awards made in recognition of employee achievements pur-
suant to an established contractor plan or policy.)

(c) Costs of recreation are unallowable, except for the costs
of employees’ participation in company sponsored sports
teams or employee organizations designed to improve com-
pany loyalty, team work, or physical fitness.

(d)(1) The allowability of food and dormitory losses are
determined by the following factors:

(i) Losses from operating food and dormitory ser-
vices are allowable only if the contractor’s objective is to
operate such services on a break-even basis.

(ii) Losses sustained because food services or lodg-
ing accommodations are furnished without charge or at prices
or rates which obviously would not be conducive to the
accomplishment of the objective in paragraph (d)(1)(i) of this
subsection are not allowable, except as described in
paragraph (d)(1)(iii) of this subsection.

(iii) A loss may be allowed to the extent that the con-
tractor can demonstrate that unusual circumstances exist such
that even with efficient management, operating the services
on a break-even basis would require charging inordinately
high prices, or prices or rates higher than those charged by
commercial establishments offering the same services in the
same geographical areas. The following are examples of
unusual circumstances:

(A) The contractor must provide food or dormi-
tory services at remote locations where adequate commercial
facilities are not reasonably available.

(B) The contractor’s charged (but unproductive)
labor costs would be excessive if the services were not
available.

(C) If cessation or reduction of food or dormitory
operations will not otherwise yield net cost savings.

(2) Costs of food and dormitory services shall include
an allocable share of indirect expenses pertaining to these
activities.

(e) When the contractor has an arrangement authorizing an
employee association to provide or operate a service, such as
vending machines in the contractor’s plant, and retain the
profits, such profits shall be treated in the same manner as if
the contractor were providing the service (but see
paragraph (f) of this subsection).

(f) Contributions by the contractor to an employee organi-
zation, including funds from vending machine receipts or sim-
ilar sources, are allowable only to the extent that the
contractor demonstrates that an equivalent amount of the costs
incurred by the employee organization would be allowable if
directly incurred by the contractor..

31.205-14 Entertainment costs.
Costs of amusement, diversions, social activities, and any

directly associated costs such as tickets to shows or sports
events, meals, lodging, rentals, transportation, and gratuities
are unallowable. Costs made specifically unallowable under
this cost principle are not allowable under any other cost prin-
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ciple. Costs of membership in social, dining, or country clubs
or other organizations having the same purposes are also unal-
lowable, regardless of whether the cost is reported as taxable
income to the employees.

31.205-15 Fines, penalties, and mischarging costs.
(a) Costs of fines and penalties resulting from violations of,

or failure of the contractor to comply with, Federal, State,
local, or foreign laws and regulations, are unallowable except
when incurred as a result of compliance with specific terms
and conditions of the contract or written instructions from the
contracting officer.

(b) Costs incurred in connection with, or related to, the
mischarging of costs on Government contracts are unallow-
able when the costs are caused by, or result from, alteration or
destruction of records, or other false or improper charging or
recording of costs. Such costs include those incurred to mea-
sure or otherwise determine the magnitude of the improper
charging, and costs incurred to remedy or correct the mis-
charging, such as costs to rescreen and reconstruct records.

31.205-16 Gains and losses on disposition or impairment 
of depreciable property or other capital assets.
(a) Gains and losses from the sale, retirement, or other dis-

position (but see 31.205-19) of depreciable property shall be
included in the year in which they occur as credits or charges
to the cost grouping(s) in which the depreciation or amortiza-
tion applicable to those assets was included (but see
paragraph (f) of this subsection). However, no gain or loss
shall be recognized as a result of the transfer of assets in a
business combination (see 31.205-52).

(b) Notwithstanding the provisions in paragraph (c) of this
subsection, when costs of depreciable property are subject to
the sale and leaseback limitations in 31.205-11(h)(1) or
31.205 36(b)(2)—

(1) The gain or loss is the difference between the net
amount realized and the undepreciated balance of the asset on
the date the contractor becomes a lessee; and

(2) When the application of (b)(1) of this subsection
results in a loss—

(i) The allowable portion of the loss is zero if the fair
market value exceeds the undepreciated balance of the asset
on the date the contractor becomes a lessee; and

(ii) The allowable portion of the loss is limited to the
difference between the fair market value and the undepreci-
ated balance of the asset on the date the contractor becomes a
lessee if the fair market value is less than the undepreciated
balance of the asset on the date the contractor becomes a les-
see.

(c) Gains and losses on disposition of tangible capital
assets, including those acquired under capital leases (see
31.205-11(h)), shall be considered as adjustments of depreci-
ation costs previously recognized. The gain or loss for each

asset disposed of is the difference between the net amount
realized, including insurance proceeds from involuntary con-
versions, and its undepreciated balance. The gain recognized
for contract costing purposes shall be limited to the difference
between the acquisition cost (or for assets acquired under a
capital lease, the value at which the leased asset is capitalized)
of the asset and its undepreciated balance (except see
subdivisions (c)(2)(i) or (ii) of this section).

(d) The gain recognized for contract costing purposes shall
be limited to the difference between the acquisition cost (or
for assets acquired under a capital lease, the value at which the
leased asset is capitalized) of the asset and its undepreciated
balance (except see paragraphs (e)(2)(i) or (ii) of this subsec-
tion).

(e) Special considerations apply to an involuntary con-ver-
sion which occurs when a contractor’s property is destroyed
by events over which the owner has no control, such as fire,
windstorm, flood, accident, theft, etc., and an insurance award
is recovered. The following govern involuntary conversions:

(1) When there is a cash award and the converted asset
is not replaced, gain or loss shall be recognized in the period
of disposition. The gain recognized for contract costing pur-
poses shall be limited to the difference between the acquisi-
tion cost of the asset and its undepreciated balance.

(2) When the converted asset is replaced, the contractor
shall either—

(i) Adjust the depreciable basis of the new asset by
the amount of the total realized gain or loss; or

(ii) Recognize the gain or loss in the period of dispo-
sition, in which case the Government shall participate to the
same extent as outlined in paragraph (e)(1) of this subsection.

(f) Gains and losses on the disposition of depreciable prop-
erty shall not be recognized as a separate charge or credit
when—

(1) Gains and losses are processed through the depreci-
ation reserve account and reflected in the depreciation allow-
able under 31.205-11; or

(2) The property is exchanged as part of the purchase
price of a similar item, and the gain or loss is taken into con-
sideration in the depreciation cost basis of the new item.

(g) Gains and losses arising from mass or extraordinary
sales, retirements, or other disposition other than through
business combinations shall be considered on a case-by-case
basis.

(h) Gains and losses of any nature arising from the sale or
exchange of capital assets other than depreciable property
shall be excluded in computing contract costs.

(i) With respect to long-lived tangible and identifiable
intangible assets held for use, no loss shall be allowed for a
write-down from carrying value to fair value as a result of
impairments caused by events or changes in circumstances
(e.g., environmental damage, idle facilities arising from a
declining business base, etc.). If depreciable property or other
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capital assets have been written down from carrying value to
fair value due to impairments, gains or losses upon disposition
shall be the amounts that would have been allowed had the
assets not been written down.

31.205-17 Idle facilities and idle capacity costs.
(a) Definitions. As used in this subsection—
“Costs of idle facilities or idle capacity” means costs such

as maintenance, repair, housing, rent, and other related costs;
e.g., property taxes, insurance, and depreciation.

“Facilities” means plant or any portion thereof (including
land integral to the operation), equipment, individually or col-
lectively, or any other tangible capital asset, wherever located,
and whether owned or leased by the contractor.

“Idle capacity” means the unused capacity of partially used
facilities. It is the difference between that which a facility
could achieve under 100 percent operating time on a one-shift
basis, less operating interruptions resulting from time lost for
repairs, setups, unsatisfactory materials, and other normal
delays, and the extent to which the facility was actually used
to meet demands during the accounting period. A multiple-
shift basis may be used in the calculation instead of a one-shift
basis if it can be shown that this amount of usage could nor-
mally be expected for the type of facility involved.

“Idle facilities” means completely unused facilities that are
excess to the contractor’s current needs.

(b) The costs of idle facilities are unallowable unless the
facilities—

(1) Are necessary to meet fluctuations in workload; or
(2) Were necessary when acquired and are now idle

because of changes in requirements, production economies,
reorganization, termination, or other causes which could not
have been reasonably foreseen. (Costs of idle facilities are
allowable for a reasonable period, ordinarily not to exceed
1 year, depending upon the initiative taken to use, lease, or
dispose of the idle facilities (but see 31.205-42)).

(c) Costs of idle capacity are costs of doing business and
are a factor in the normal fluctuations of usage or overhead
rates from period to period. Such costs are allowable provided
the capacity is necessary or was originally reasonable and is
not subject to reduction or elimination by subletting, renting,
or sale, in accordance with sound business, economics, or
security practices. Widespread idle capacity throughout an
entire plant or among a group of assets having substantially
the same function may be idle facilities.

(d) Any costs to be paid directly by the Government for idle
facilities or idle capacity reserved for defense mobilization
production shall be the subject of a separate agreement.

31.205-18 Independent research and development and 
bid and proposal costs.
(a) Definitions. As used in this subsection—

“Applied research” means that effort which (1) normally
follows basic research, but may not be severable from the
related basic research, (2) attempts to determine and exploit
the potential of scientific discoveries or improvements in
technology, materials, processes, methods, devices, or tech-
niques, and (3) attempts to advance the state of the art.
Applied research does not include efforts whose principal aim
is design, development, or test of specific items or services to
be considered for sale; these efforts are within the definition
of the term “development,” defined in this subsection.

“Basic research” (see 2.101).
“Bid and proposal (B&P) costs” means the costs incurred

in preparing, submitting, and supporting bids and proposals
(whether or not solicited) on potential Government or non-
Government contracts. The term does not include the costs of
effort sponsored by a grant or cooperative agreement, or
required in the performance of a contract.

“Company” means all divisions, subsidiaries, and affiliates
of the contractor under common control.

“Development” means the systematic use, under whatever
name, of scientific and technical knowledge in the design,
development, test, or evaluation of a potential new product or
service (or of an improvement in an existing product or ser-
vice) for the purpose of meeting specific performance require-
ments or objectives. Development includes the functions of
design engineering, prototyping, and engineering testing.
Development excludes—

(1) Subcontracted technical effort which is for the sole
purpose of developing an additional source for an existing
product, or

(2) Development effort for manufacturing or production
materials, systems, processes, methods, equipment, tools, and
techniques not intended for sale.

“Independent research and development (IR&D)” means a
contractor’s IR&D cost that consists of projects falling within
the four following areas: (1) basic research, (2) applied
research, (3) development, and (4) systems and other concept
formulation studies. The term does not include the costs of
effort sponsored by a grant or required in the performance of
a contract. IR&D effort shall not include technical effort
expended in developing and preparing technical data specifi-
cally to support submitting a bid or proposal.

“Systems and other concept formulation studies” means
analyses and study efforts either related to specific IR&D
efforts or directed toward identifying desirable new systems,
equipment or components, or modifications and improve-
ments to existing systems, equipment, or components.

(b) Composition and allocation of costs. The requirements
of 48 CFR 9904.420, Accounting for independent research
and development costs and bid and proposal costs, are incor-
porated in their entirety and shall apply as follows—
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(1) Fully-CAS-covered contracts. Contracts that are
fully-CAS-covered shall be subject to all requirements of
48 CFR 9904.420.

(2) Modified CAS-covered and non-CAS-covered con-
tracts. Contracts that are not CAS-covered or that contain
terms or conditions requiring modified CAS coverage shall be
subject to all requirements of 48 CFR 9904.420 except
48 CFR 9904.420-50(e)(2) and 48 CFR 9904.420-50(f)(2),
which are not then applicable. However, non-CAS-covered or
modified CAS-covered contracts awarded at a time the con-
tractor has CAS-covered contracts requiring compliance with
48 CFR 9904.420, shall be subject to all the requirements of
48 CFR 9904.420. When the requirements of 48 CFR
9904.420-50(e)(2) and 48 CFR 9904.420-50(f)(2) are not
applicable, the following apply:

(i) IR&D and B&P costs shall be allocated to final
cost objectives on the same basis of allocation used for the
G&A expense grouping of the profit center (see 31.001) in
which the costs are incurred. However, when IR&D and B&P
costs clearly benefit other profit centers or benefit the entire
company, those costs shall be allocated through the G&A of
the other profit centers or through the corporate G&A, as
appropriate.

(ii) If allocations of IR&D or B&P through the G&A
base do not provide equitable cost allocation, the contracting
officer may approve use of a different base.

(c) Allowability. Except as provided in paragraphs (d) and
(e) of this subsection, or as provided in agency regulations,
costs for IR&D and B&P are allowable as indirect expenses
on contracts to the extent that those costs are allocable and
reasonable.

(d) Deferred IR&D costs. (1) IR&D costs that were
incurred in previous accounting periods are unallowable,
except when a contractor has developed a specific product at
its own risk in anticipation of recovering the development
costs in the sale price of the product provided that—

(i) The total amount of IR&D costs applicable to the
product can be identified;

(ii) The proration of such costs to sales of the product
is reasonable;

(iii) The contractor had no Government business
during the time that the costs were incurred or did not allocate
IR&D costs to Government contracts except to prorate the
cost of developing a specific product to the sales of that prod-
uct; and
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PRINTED OR COPIED DOUBLE-SIDED ON RECYCLED 
PAPER (AUG 2000)

(a) Definitions. As used in this clause—
“Postconsumer material” means a material or finished

product that has served its intended use and has been dis-
carded for disposal or recovery, having completed its life as a
consumer item. Postconsumer material is a part of the broader
category of “recovered material.” For paper and paper prod-
ucts, postconsumer material means “postconsumer fiber”
defined by the U.S. Environmental Protection Agency (EPA)
as—

(1) Paper, paperboard, and fibrous materials from retail
stores, office buildings, homes, and so forth, after they have
passed through their end-usage as a consumer item, including:
used corrugated boxes; old newspapers; old magazines;
mixed waste paper; tabulating cards; and used cordage; or

(2) All paper, paperboard, and fibrous materials that
enter and are collected from municipal solid waste; but not

(3) Fiber derived from printers’ over-runs, converters’
scrap, and over-issue publications.

“Printed or copied double-sided” means printing or repro-
ducing a document so that information is on both sides of a
sheet of paper.

“Recovered material,” for paper and paper products, is
defined by EPA in its Comprehensive Procurement Guideline
as “recovered fiber” and means the following materials:

(1) Postconsumer fiber; and
(2) Manufacturing wastes such as—

(i) Dry paper and paperboard waste generated after
completion of the papermaking process (that is, those manu-
facturing operations up to and including the cutting and trim-
ming of the paper machine reel into smaller rolls or rough
sheets) including: envelope cuttings, bindery trimmings, and
other paper and paperboard waste resulting from printing, cut-
ting, forming, and other converting operations; bag, box, and
carton manufacturing wastes; and butt rolls, mill wrappers,
and rejected unused stock; and

(ii) Repulped finished paper and paperboard from
obsolete inventories of paper and paperboard manufacturers,
merchants, wholesalers, dealers, printers, converters, or
others.

(b) In accordance with Section 101 of Executive
Order 13101 of September 14, 1998, Greening the Govern-
ment through Waste Prevention, Recycling, and Federal
Acquisition, the Contractor is encouraged to submit paper
documents, such as offers, letters, or reports, that are printed
or copied double-sided on recycled paper that meet minimum
content standards specified in Section 505 of Executive
Order 13101, when not using electronic commerce methods
to submit information or data to the Government.

(c) If the Contractor cannot purchase high-speed copier
paper, offset paper, forms bond, computer printout paper, car-

bonless paper, file folders, white wove envelopes, writing and
office paper, book paper, cotton fiber paper, and cover stock
meeting the 30 percent postconsumer material standard for
use in submitting paper documents to the Government, it
should use paper containing no less than 20 percent postcon-
sumer material. This lesser standard should be used only when
paper meeting the 30 percent postconsumer material standard
is not obtainable at a reasonable price or does not meet rea-
sonable performance standards.

(End of clause)

52.204-5 Women-Owned Business (Other Than Small 
Business).
As prescribed in 4.603(b), insert the following provision:

WOMEN-OWNED BUSINESS (OTHER THAN SMALL 
BUSINESS) (MAY 1999)

(a) Definition. “Women-owned business concern,” as used
in this provision, means a concern that is at least 51 percent
owned by one or more women; or in the case of any publicly
owned business, at least 51 percent of its stock is owned by
one or more women; and whose management and daily busi-
ness operations are controlled by one or more women.

(b) Representation. [Complete only if the offeror is a
women-owned business concern and has not represented itself
as a small business concern in paragraph (b)(1) of
FAR 52.219-1, Small Business Program Representations, of
this solicitation.] The offeror represents that it ❏ is a women-
owned business concern.

(End of provision)

52.204-6 Data Universal Numbering System (DUNS) 
Number.
As prescribed in 4.603(a), insert the following provision:

DATA UNIVERSAL NUMBERING SYSTEM (DUNS) 
NUMBER (OCT 2003)

(a) The offeror shall enter, in the block with its name and
address on the cover page of its offer, the annotation “DUNS”
or “DUNS+4” followed by the DUNS number or “DUNS+4”
that identifies the offeror’s name and address exactly as stated
in the offer. The DUNS number is a nine-digit number
assigned by Dun and Bradstreet, Inc. The DUNS+4 is the
DUNS number plus a 4-character suffix that may be assigned
at the discretion of the offeror to establish additional CCR
records for identifying alternative Electronic Funds Transfer
(EFT) accounts (see Subpart 32.11) for the same parent
concern.

(b) If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one.

(1) An offeror may obtain a DUNS number—
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(i) If located within the United States, by calling Dun
and Bradstreet at 1-866-705-5711 or via the Internet at http:/
/www.dnb.com; or

(ii) If located outside the United States, by contacting
the local Dun and Bradstreet office.

(2) The offeror should be prepared to provide the fol-
lowing information:

(i) Company legal business name.
(ii) Tradestyle, doing business, or other name by

which your entity is commonly recognized.
(iii) Company physical street address, city, state and

ZIP Code.
(iv) Company mailing address, city, state and ZIP

Code (if separate from physical).
(v) Company telephone number.
(vi) Date the company was started.
(vii) Number of employees at your location.
(viii) Chief executive officer/key manager.
(ix) Line of business (industry).
(x) Company Headquarters name and address

(reporting relationship within your entity).

(End of provision)

52.204-7 Central Contractor Registration.
As prescribed in 4.1104, use the following clause:

CENTRAL CONTRACTOR REGISTRATION (JULY 2006)

(a) Definitions. As used in this clause—
“Central Contractor Registration (CCR) database” means

the primary Government repository for Contractor informa-
tion required for the conduct of business with the
Government.

“Data Universal Numbering System (DUNS) number”
means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D&B) to identify unique business entities.

“Data Universal Numbering System +4 (DUNS+4) num-
ber” means the DUNS number assigned by D&B plus a
4-character suffix that may be assigned by a business concern.
(D&B has no affiliation with this 4-character suffix.) This
4-character suffix may be assigned at the discretion of the
business concern to establish additional CCR records for iden-
tifying alternative Electronic Funds Transfer (EFT) accounts
(see the FAR at Subpart 32.11) for the same parent concern.

“Registered in the CCR database” means that—
(1) The Contractor has entered all mandatory informa-

tion, including the DUNS number or the DUNS+4 number,
into the CCR database; and

(2) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
Number (TIN) with the Internal Revenue Service (IRS), and
has marked the record “Active”. The Contractor will be
required to provide consent for TIN validation to the Govern-
ment as a part of the CCR registration process.

(b)(1) By submission of an offer, the offeror acknowledges
the requirement that a prospective awardee shall be registered
in the CCR database prior to award, during performance, and
through final payment of any contract, basic agreement, basic
ordering agreement, or blanket purchasing agreement result-
ing from this solicitation.

(2) The offeror shall enter, in the block with its name
and address on the cover page of its offer, the annotation
“DUNS” or “DUNS +4” followed by the DUNS or DUNS +4
number that identifies the offeror’s name and address exactly
as stated in the offer. The DUNS number will be used by the
Contracting Officer to verify that the offeror is registered in
the CCR database.

(c) If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one.

(1) An offeror may obtain a DUNS number—
(i) If located within the United States, by calling Dun

and Bradstreet at 1-866-705-5711 or via the Internet at http:/
/www.dnb.com; or

(ii) If located outside the United States, by contacting
the local Dun and Bradstreet office.

(2) The offeror should be prepared to provide the fol-
lowing information:

(i) Company legal business.
(ii) Tradestyle, doing business, or other name by

which your entity is commonly recognized.
(iii) Company Physical Street Address, City, State,

and ZIP Code.
(iv) Company Mailing Address, City, State and ZIP

Code (if separate from physical).
(v) Company Telephone Number.
(vi) Date the company was started.
(vii) Number of employees at your location.
(viii) Chief executive officer/key manager.
(ix) Line of business (industry).
(x) Company Headquarters name and address

(reporting relationship within your entity).
(d) If the Offeror does not become registered in the CCR

database in the time prescribed by the Contracting Officer, the
Contracting Officer will proceed to award to the next other-
wise successful registered Offeror.

(e) Processing time, which normally takes 48 hours, should
be taken into consideration when registering. Offerors who
are not registered should consider applying for registration
immediately upon receipt of this solicitation.

(f) The Contractor is responsible for the accuracy and com-
pleteness of the data within the CCR database, and for any lia-
bility resulting from the Government’s reliance on inaccurate
or incomplete data. To remain registered in the CCR database
after the initial registration, the Contractor is required to
review and update on an annual basis from the date of initial
registration or subsequent updates its information in the CCR
database to ensure it is current, accurate and complete. Updat-
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ing information in the CCR does not alter the terms and con-
ditions of this contract and is not a substitute for a properly
executed contractual document.

(g)  (1)  (i) If a Contractor has legally changed its business
name, “doing business as” name, or division name (whichever
is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in Subpart 42.12, the Contractor shall provide the
responsible Contracting Officer a minimum of one business
day’s written notification of its intention to (A) change the
name in the CCR database; (B) comply with the requirements
of Subpart 42.12 of the FAR; and (C) agree in writing to the
timeline and procedures specified by the responsible Con-
tracting Officer. The Contractor must provide with the notifi-
cation sufficient documentation to support the legally
changed name.

(ii) If the Contractor fails to comply with the require-
ments of paragraph (g)(1)(i) of this clause, or fails to perform
the agreement at paragraph (g)(1)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(2) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see FAR Subpart 32.8, Assignment of
Claims). Assignees shall be separately registered in the CCR
database. Information provided to the Contractor’s CCR
record that indicates payments, including those made by EFT,
to an ultimate recipient other than that Contractor will be con-
sidered to be incorrect information within the meaning of the
“Suspension of payment” paragraph of the EFT clause of this
contract.

(h) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
internet at http://www.ccr.gov or by calling 1-888-227-2423,
or 269-961-5757.

(End of clause)

52.204-8 Annual Representations and Certifications.
As prescribed in 4.1202, insert the following provision:

ANNUAL REPRESENTATIONS AND CERTIFICATIONS 
(JAN 2006)

(a)(1) The North American Industry Classification System
(NAICS) code for this acquisition is __________________
[insert NAICS code].

(2) The small business size standard is _____________
[insert size standard].

(3) The small business size standard for a concern which
submits an offer in its own name, other than on a construction
or service contract, but which proposes to furnish a product
which it did not itself manufacture, is 500 employees.

(b)(1) If the clause at 52.204-7, Central Contractor Regis-
tration, is included in this solicitation, paragraph (c) of this
provision applies.

(2) If the clause at 52.204-7 is not included in this solic-
itation, and the offeror is currently registered in CCR, and has
completed the ORCA electronically, the offeror may choose
to use paragraph (c) of this provision instead of completing
the corresponding individual representations and certifica-
tions in the solicitation. The offeror shall indicate which
option applies by checking one of the following boxes:

[ ] (i) Paragraph (c) applies.
[ ] (ii) Paragraph (c) does not apply and the offeror

has completed the individual representations and
certifications in the solicitation.

(c) The offeror has completed the annual representations
and certifications electronically via the Online Representa-
tions and Certifications Application (ORCA) website at http:/
/orca.bpn.gov. After reviewing the ORCA database informa-
tion, the offeror verifies by submission of the offer that the
representations and certifications currently posted electroni-
cally have been entered or updated within the last 12 months,
are current, accurate, complete, and applicable to this solici-
tation (including the business size standard applicable to the
NAICS code referenced for this solicitation), as of the date of
this offer and are incorporated in this offer by reference (see
FAR 4.1201); except for the changes identified below [offeror
to insert changes, identifying change by clause number, title,
date]. These amended representation(s) and/or certification(s)
are also incorporated in this offer and are current, accurate,
and complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted on ORCA.

(End of provision)

52.204-9 Personal Identity Verification of Contractor 
Personnel.
As prescribed in 4.1301, insert the following clause:

PERSONAL IDENTITY VERIFICATION OF CONTRACTOR 
PERSONNEL (JAN 2006)

(a) The Contractor shall comply with agency personal
identity verification procedures identified in the contract that

 FAR CLAUSE # TITLE DATE CHANGE
____________ _________ _____ _______
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implement Homeland Security Presidential Directive-12
(HSPD-12), Office of Management and Budget (OMB) guid-
ance M-05-24, and Federal Information Processing Standards
Publication (FIPS PUB) Number 201.

(b) The Contractor shall insert this clause in all subcon-
tracts when the subcontractor is required to have physical

access to a federally-controlled facility or access to a Federal
information system.

(End of clause)

52.205 [Reserved]

52.206 [Reserved]
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