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FAC 2001- 09 SuwwvARY of | TEMB

Federal Acquisition Crcular (FAC) 2001-09 anends the
Federal Acquisition Regulation (FAR) as specified bel ow

Item | —Task-Order and Delivery-Order Contracts
(FAR Case 1999-303)

This final rule anends the Federal Acquisition Regulation
(FAR) to further inplenent subsections 804(a) and (b) of the
Nat i onal Defense Authorization Act for Fiscal Year 2000 concerning
t ask-order and delivery-order contracts.

Wth respect to acquisition planning, the rule draws greater
attention to the capital planning requirenents of the dinger-Cohen
Act (40 U . S.C. 1422) and ensures nore deliberation by agency
acqui sition planners before orders are placed under a Federal
Supply Schedul e contract, or task-order contract or delivery-order
contract awarded by another agency (i.e., Governnentw de
acquisition contract or nulti-agency contract).

Wth respect to the structuring of orders and the
consideration given to contract holders prior to order
pl acenent, the rule (1) increases attention to nodul ar
contracting principles to help agencies avoid unnecessarily
| arge and i nadequately defined orders, (2) facilitates
i nformati on exchange during the fair opportunity process so
that contractors nay devel op and propose solutions that enable
the Governnent to award performance-based orders, and (3)
revi ses existing docunentation requirenents to address
tradeof f decisions as well as the issuance of sol e-source
orders as logical followons to orders already issued under
the contract. This rule also adds a separate definition for
the ternms “Governnentw de acquisition contract (GMC)” and
“Mul ti-agency contract (MAC)” to the FAR to clarify the
difference between the terns and the purpose of each contract
vehi cl e.

Repl acenent pages: 2.1-7 thru 2.1-14; 7.1-1 thru 7.1-6

TOC 8-1 and 8-2; 8.1-1 and 8.1-2; 8.4-1 and 8.4-2; 8.6-1 and
8.6-2; 16.5-3 thru 16.5-6; 17.5-1 and 17.5-2; 52.2-13 and
52.2-14; and Matrix 3 and Matrix 4.



Item || —Tenporary Energency Procurenent Authority
(FAR Case 2002-003)

This interimrule inplements Section 836 of the Fiscal
Year 2002 National Defense Authorization Act which increases
t he amount of the mcro-purchase threshold and the sinplified
acquisition threshold for procurenents of supplies or services
by or for DoD during fiscal years 2002 and 2003, where those
procurenents are to facilitate the defense against terrorism
or biological or chem cal attack against the United States.
Al so, contracting officers acquiring biotechnol ogy supplies or
bi ot echnol ogy services, for use to facilitate the defense
agai nst terrorismor biological or chemcal attack against the
United States, nay treat the supplies or services as
commercial itens.

Repl acenent pages: 2.1-7 thru 2.1-14; 12.1-1 and 12.1-2;
13.1-1 and 13.1-2; 13.2-1 and 13.2-2; 19.5-1 and 19.5-2;
19.9-1 and 19.9-2; and 25.11-1 and 25.11-2.

Item |11 —Veterans Entrepreneurship and Smal | Busi ness
Devel opment Act of 1999 (FAR Case 2000-302)

This final rule finalizes two interimrules published
previously at 65 FR 60542, Cctober 11, 2000 (FAC 97-20), and
66 FR 53492, COctober 22, 2001 (FAC 2001-01), respectively.

The first interimrule inplenented portions of the Veterans
Entrepreneurshi p and Smal | Busi ness Devel opnent Act of 1999
(Pub. L. 106-50), which added a subcontracting plan goal for
vet eran-owned snmal |l businesses and a 3 percent Governnmentw de
agency goal for service-disabled veteran-owned snal

busi nesses. The second interimrule inplenmented Section 803
of the Small| Busi ness Reaut horization Act of 2000 (part of the
Consol i dat ed Appropriations Act, 2001, Pub. L. 106-554), which
added an additional subcontracting plan goal for service-

di sabl ed veteran-owned snall|l business concerns. Both rules,
and the correction published at 67 FR 1858, January 14, 2002
(FAC 2001-01 Correction), are adopted as final w thout change.

Repl acenent pages: None.



Item | V—Trade Agreenents Threshol ds (FAR Case 2002-009)

This final rule anmends FAR Subparts 22.15, 25.2, 25.4,
25.6, 25.11, and the clauses at 52.213-4 and 52.222-19 to
i npl ement new dol | ar thresholds for application of the Trade
Agreenents Act and North Anerican Free Trade Agreenent as
published by the U S. Trade Representative in the Federal
Regi ster at 67 FR 14763, March 27, 2002. Contracting officers
must revi ew the new threshol ds when acquiring supplies,
services, or construction in order to select the appropriate
clauses to inplenent the Buy Anerican Act, trade agreenents,
and sanctions of European Union country end products and
servi ces.

Repl acenent pages: 22.15-1 and 22.15-2; 25.2-1 and 25. 2-2;
25.4-1 and 25.4-2; 25.6-1 and 25.6-2; 25.11-1 and 25.11-2;
52.2-35 thru 52.2-38; and 52.2-107 and 52. 2-108.

| tem V—Paynents Under Fi xed-Price Construction Contracts
(FAR Case 2001-012)

This final rule anends the FARto clarify in the
certification | anguage of the clause entitled Paynents Under
Fi xed-Price Construction Contracts that all paynents due to
subcontractors and suppliers have been nmade by the prine
contractor from previous progress paynents received fromthe
Government. The rule is of special interest to contracting
of ficers that adm nister construction contracts.

Repl acenent pages: 52.2-191 and 52.2-192.
Item VI —Techni cal Anendnents

These anmendnents update sections and nmake editori al
changes at FAR 22. 1503, 36.606, and 52.232-16.

Repl acenent pages: 22.15-1 and 22.15-2; and 36.6-3 and
36.6-4. (Pages 52.2-207 and 52.2-208 are correct as currently
printed in the | ooseleaf. This is a CFR change only.)



LOOSELEAF ONLY CORRECTI ONS

PART 9—CONTRACTOR QUALI FI CATI ONS
9.405 [ Corrected]

1. Correct section 9.405 in the first sentence of
paragraph (b) by renoving the words “Procurenent Prograns” and
addi ng “Federal Procurenent and Nonprocurenment Prograns” in
its place.

Repl acenent pages: 9.4-1 thru 9.4-4.
PART 14—SEALED BI DDI NG

14.201-9 [Corrected]

2. In section 14.201-9, correct the second paragraph
designation “(a)” to read “(e)”.

Repl acenent pages: 14.2-3 and 14. 2-4.



FAC 2001- 09 FILING | NSTRUCTI ONS

Nore: The FAR i s now segnented by subparts. The FAR
page nunbers reflect FAR Subparts. For exanple, "2.1-7"
is page 7 of Subpart 2.1, and "2.1-14" is page 14 of
Subpart 2. 1.

The foll owm ng pages reflect FAR interimrule and
| oosel eaf only anmendnents that are effective August 30,

2002.

Renove Pages | nsert Pages

2.1-7 thru 2.1-14 2.1-7 thru 2.1-14
9.4-1 thru 9.4-4 9.4-1 thru 9.4-4
12.1-1 and 12.1-2 12.1-1 and 12.1-2
13.1-1 and 13.1-2 13.1-1 and 13.1-2
13.2-1 and 13.2-2 13.2-1 and 13.2-2
14.2-3 and 14.2-4 14.2-3 and 14. 2-4
19.5-1 and 19.5-2 19.5-1 and 19.5-2
19.9-1 and 19.9-2 19.9-1 and 19.9-2

25.11-1 and 25.11-2 25.11-1 and 25.11-2
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SUBPART 2.1—DEFINITIONS

2.101

than a cost input base representing the total activity of abusi-
ness unit during a cost accounting period.

“Governmentwide point of entry (GPE)” meansthe single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).

“Head of the contracting activity” means the official who
has overall responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administra-
tion, and the Coast Guard, the term also includes any non-
profit research institution that was an integral part of such a
college or university before November 14, 1986.

“HUBZone" means a historically underutilized business
zonethat is an arealocated within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Inwriting,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
asingle, final cost objective, but identified with two or more
final cost objectives or an intermediate cost objective.

“Indirect cost rate’ means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a
given period to direct labor cost, manufacturing cost, or
another appropriate base for the same period (see also “final
indirect cost rate”).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to the Davis-
Bacon Act and its related statutes and implementing regula-
tions, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environ-
mental Protection Acts and Executive orders.

“Information other than cost or pricing data’ means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost realism. For example, such

information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Information technology” means any eguipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(1) For purposes of this definition, equipment is used
by an agency if the equipment is used by the agency directly
or is used by a contractor under a contract with the agency
that requires—

(i) Itsuse; or
(ii) To a significant extent, its use in the perfor-
mance of a service or the furnishing of a product.

(2) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and related
resources.

(3) The term “information technology” does not
include any equipment that—

(i) Is acquired by a contractor incidental to a
contract; or

(ii) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, manipula-
tion, management, movement, control, display, switching,
interchange, transmission, or reception of data or informa-
tion. For example, HVAC (heating, ventilation, and air con-
ditioning) equipment, such as thermostats or temperature
control devices, and medical equipment where information
technology is integral to its operation, are not information
technology.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government
employees. This definition is a policy determination, not a
legal determination. An inherently governmental function
includes activities that require either the exercise of
discretion in applying Government authority, or the making
of value judgments in making decisions for the Government.
Governmental functions normally fall into two categories:
the act of governing, i.e, the discretionary exercise of
Government authority, and monetary transactions and
entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so asto—

(i) Bind the United States to take or not to take
some action by contract, policy, regulation, authorization,
order, or otherwise;

(FAC 2001-09)  2.1-7
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(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or crimina judicia pro-
ceedings, contract management, or otherwise;

(iii) Significantly affect the life, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection,
control, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officials.
They aso do not include functions that are primarily minis-
terial and internal in nature, such as building security, mail
operations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine elec-
trical or mechanical services. The list of commercial activi-
tiesincluded in the attachment to Office of Management and
Budget (OMB) Circular No. A-76 is an authoritative, nonex-
clusive list of functions that are not inherently governmental
functions.

“Inspection” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Insurance” means a contract that provides that for a stip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.

“Invoice” means a contractor’s bill or written request for
payment under the contract for supplies delivered or services
performed (see also “proper invoice”).

“Irrevocable |etter of credit” means awritten commitment
by afederaly insured financia institution to pay al or part
of a stated amount of money, until the expiration date of the
letter, upon the Government'’s (the beneficiary) presentation
of awritten demand for payment. Neither the financial insti-
tution nor the offeror/contractor can revoke or condition the
letter of credit.

“Labor surplus area’” means a geographical areaidentified
by the Department of Labor in accordance with 20 CFR part
654, subpart A, as an area of concentrated unemployment or
underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantialy in labor surplus areas. Performance is substan-
tially in labor surplus areas if the costs incurred under the
contract on account of manufacturing, production, or perfor-

2.1-8

mance of appropriate services in labor surplus areas exceed
50 percent of the contract price.

“Latent defect” means a defect that exists at the time of
acceptance but cannot be discovered by a reasonable inspec-
tion.

“List of Parties Excluded from Federal Procurement and
Nonprocurement Programs’ means a list compiled, main-
tained, and distributed by the General Services Administra-
tion containing the names and other information about
parties debarred, suspended, or voluntarily excluded under
the Nonprocurement Common Rule or the Federal Acquisi-
tion Regulation, parties who have been proposed for debar-
ment under the Federal Acquisition Regulation, and parties
determined to beineligible.

“Magjor system” means that combination of elements that
will function together to produce the capabilities required to
fulfill amission need. The elements may include hardware,
equipment, software, or any combination thereof, but
exclude construction or other improvements to real property.
A system isamajor system if—

(1) The Department of Defense is responsible for the
system and the total expenditures for research, development,
test, and evaluation for the system are estimated to be more
than $115,000,000 (based on fiscal year 1990 constant dol-
lars) or the eventual total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(2) A civilian agency isresponsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “mgjor system” established by the
agency pursuant to Office of Management and Budget Cir-
cular A-109, entitled “Major System Acquisitions,” which-
ever is greater; or

(3) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Make-or-buy program” means that part of a contractor’s
written plan for a contract identifying those mgjor items to
be produced or work efforts to be performed in the prime
contractor’s facilities and those to be subcontracted.

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy agency
needs.

“Master solicitation” means a document containing spe-
cial clauses and provisions that have been identified as
essential for the acquisition of a specific type of supply or
service that is acquired repetitively.

“May” denotes the permissive. However, the words “no
person may ...” mean that no person is required, authorized,
or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services using simplified acquisition procedures, the aggre-
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gate amount of which does not exceed the micro-purchase
threshold.

“Micro-purchase threshold” means $2,500, except it
means—

(1) $2,000 for construction subject to the Davis-Bacon
Act; and

(2) $15,000 for acquisitions by or for the Department
of Defense facilitating the defense against terrorism or bio-
logical or chemical attack as described in 13.201(g), except
for construction subject to the Davis-Bacon Act.

“Minority Institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k), including
aHispanic-serving institution of higher education, as defined
in Section 316(b)(1) of the Act (20 U.S.C. 11014).

“Must” (see“shal”).

“National defense” means any activity related to pro-
grams for military or atomic energy production or construc-
tion, military assistance to any foreign nation, stockpiling, or
space.

“Neutral person” means an impartia third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in contro-
versy. A neutral person may be a permanent or temporary
officer or employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral person
must have no official, financial, or personal conflict of inter-
est with respect to the issues in controversy, unless the inter-
est is fully disclosed in writing to all parties and all parties
agree that the neutral person may serve (5 U.S.C. 583).

“Nondevelopmental item” means—

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (1) of this defini-
tion that requires only minor modification or modifications
of a type customarily available in the commercia market-
place in order to meet the requirements of the procuring
department or agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely
because the item is not yet in use.

“Novation agreement” means alegal instrument—

(1) Executed by the—

(i) Contractor (transferor);
(if) Successor in interest (transferee); and
(iii) Government; and

(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes
al obligations under the contract, and the Government rec-
ognizes the transfer of the contract and related assets.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers called “bids’ or “sealed bids’; responses to
reguests for proposals (negotiation) are offers called “pro-
posals’; however, responses to requests for quotations (sim-
plified acquisition) are “quotations,” not offers.  For
unsolicited proposals, see Subpart 15.6.

“Offeror” means offeror or bidder.

“Option” means a unilateral right in a contract by which,
for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

“Organizational conflict of interest” means that because
of other activities or relationships with other persons, a per-
son is unable or potentially unable to render impartial assis-
tance or advice to the Government, or the person’'s
objectivity in performing the contract work is or might be
otherwise impaired, or a person has an unfair competitive
advantage.

“Overtime” means time worked by a contractor’'s
employee in excess of the employee's normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium, i.e., the difference between the con-
tractor's regular rate of pay to an employee and the higher
rate paid for extra-pay-shift work.

“Ozone-depleting substance” means any substance the
Environmental Protection Agency designatesin 40 CFR part
82 as—

(1) Class|, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloro-
form; or

(2) Class Il, including, but not limited to, hydrochlo-
rofluorocarbons.

“Partial termination” means the termination of a part, but
not all, of thework that has not been completed and accepted
under a contract.

“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to
be performed with the contract requirements set forth in
clear, specific, and objective terms with measurable out-
comes as opposed to either the manner by which the work is
to be performed or broad and imprecise statements of work.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Pollution prevention” means any practice that—

2.1-9
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(1)(i) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(i1) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or ather resources; or

(3) Protects natural resources by conservation.

“Possessions’ includes the Virgin Islands, Johnston
Island, American Samoa, Guam, Wake Isand, Midway
Island, and the Guano Islands, but does not include Puerto
Rico, leased bases, or trust territories.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship,
an instrument under seal that appoints an attorney-in-fact to
act in behalf of a surety company in signing bonds (see aso
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by infor-
mation that, compared with that opposing it, leads to the con-
clusion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amountsto be paid for supplies or services.

“Procurement” (see “acquisition”).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency reg-
ulations specify otherwise, the term “procuring activity” is
synonymous with “ contracting activity.”

“Projected average loss” means the estimated long-term
average loss per period for periods of comparable exposure
to risk of loss.

“Proper invoice’” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification requirement” means a Government
requirement for testing or other quality assurance demonstra-
tion that must be completed before award of a contract.

“Qualified products list (QPL)" means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services

2.1-10 (FAC 2001-09)

performed (see Subpart 46.6). Receiving reports must meet
the requirements of 32.905(c).

“Recovered materia” means waste materials and by-
products recovered or diverted from solid waste, but the term
does not include those materials and by-products generated
from, and commonly reused within, an original manufactur-
ing process. For use in Subpart 11.3 for paper and paper
products, see the definition at 11.301.

“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewabl e energy technology” means—

(2) Technologies that use renewable energy to provide
light, heat, cooling, or mechanical or eectrical energy for
usein facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive
solar design.

“Residual value’” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of atangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if
the asset is traded in on another asset. The estimated resid-
ual valueisacurrent forecast of the residua value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit ser-
vices at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or ser-
vice. Theterm includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(i) A majority ownership; or
(ii) Less than amajority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of the
risk of 10ss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federa
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of the
executive agency.

“Service-disabled veteran-owned small business con-

cern’ —
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(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans, and

(if) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of aveteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be trans-
ported.

“Shop drawings’ means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or
both of the following:

(1) The proposed fabrication and assembly of struc-
tural elements.

(2) The instdlation (i.e, form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy
that is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures’ means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except that in the case of any contract to be awarded and per-
formed, or purchase to be made—

(1) Outside the United States in support of a contin-
gency operation (as defined in 10 U.S.C. 101(a)(13)) or a
humanitarian or peacekeeping operation (as defined in 10
U.S.C. 2302(8) and 41 U.S.C. 259(d)), the term means
$200,000; or

(2) To facilitate the defense against terrorism or bio-
logical or chemical attack against the United States, for
acquisitions—

(i) Inside the United States, by or for the Depart-
ment of Defense, for which award is made and funds are
obligated on or before September 30, 2003, in support of a
contingency operation (as defined in 10 U.S.C. 101(a)(13)),
the term means $250,000; or

(ii) Outside the United States, by or for the Depart-
ment of Defense, for which award is made and funds are

obligated on or before September 30, 2003, in support of a
contingency operation (as defined in 10 U.S.C. 101(a)(13)),
the term means $500,000.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than 500
employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in 13
CFR part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-
23(a) for joint ventures under the price evaluation adjust-
ment for small disadvantaged business concerns), means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to the acquisi-
tion; and either—

(1) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(ii) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individua
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(i) It isidentified, on the date of its representation,
as a certified small disadvantaged business concern in the
data base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged busi-
ness concern in accordance with 13 CFR part 124, subpart B,
and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has
occurred since it submitted its application. In this case, a
contractor must receive certification as a small disadvan-
taged business by the Small Business Administration prior to
contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiat-
ing with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid
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procedures are called “invitations for bids.” Solicitations
under negotiated procedures are called “requests for propos-
als” Solicitations under simplified acquisition procedures
may require submission of either a quotation or an offer.

“Solicitation provision or provision” means a term or
condition used only in solicitations and applying only before
contract award.

“Source selection information” means any of the follow-
ing information that is prepared for use by an agency for the
purpose of evaluating a bid or proposal to enter into an
agency procurement contract, if that information has not
been previousy made available to the public or disclosed
publicly:

(2) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.

(2) Proposed costs or prices submitted in response to
an agency solicitation, or lists of those proposed costs or
prices.

(3) Source selection plans.

(4) Technical evaluation plans.

(5) Technical evaluations of proposals.

(6) Cost or price evaluations of proposals.

(7) Competitive range determinations that identify pro-
posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.

(9) Reports and evaluations of source selection panels,
boards, or advisory councils.

(10) Other information marked as “ Source Selection
Information—See FAR 2.101 and 3.104” based on a case-
by-case determination by the head of the agency or the con-
tracting officer, that its disclosure would jeopardize the
integrity or successful completion of the Federal agency pro-
curement to which the information relates.

“Special competency” means a special or unique capabil-
ity, including qualitative aspects, developed incidental to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“State and local taxes’ means taxes levied by the States,
the District of Columbia, Puerto Rico, possessions of the
United States, or their political subdivisions.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantially the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to pre-
pare and utilize a variation of that provision or clause to
accommodate requirements that are peculiar to an individual
acquisition; provided that the variation includes the salient
features of the FAR provision or clause, and is not inconsis-
tent with the intent, principle, and substance of the FAR pro-
vision or clause or related coverage of the subject matter.
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“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies’ means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of aprincipal to satisfy acon-
tractual obligation. The types of sureties referred to are as
follows:

(1) Anindividua surety isone person, as distinguished
from a business entity, who is liable for the entire penal
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liabil-
ity for each surety may be stated.

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “ suspended.”

“Task order” means an order for services placed against
an established contract or with Government sources.

“Taxpayer |dentification Number (TIN)” means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a
Socia Security Number or an Employer Identification Num-
ber.

“Termination for convenience” means the exercise of the
Government'’s right to completely or partially terminate per-
formance of work under a contract when it isin the Govern-
ment’s interest.

“Termination for default” means the exercise of the Gov-
ernment’s right to completely or partialy terminate a con-
tract because of the contractor’s actual or anticipated failure
to perform its contractual obligations.

“Terminated portion of the contract” means the portion of
a contract that the contractor is not to perform following a
partial termination. For construction contracts that have
been completely terminated for convenience, it means the
entire contract, notwithstanding the completion of, and pay-
ment for, individual items of work before termination.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements
under a Government contract to which it is alocable.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that—
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(2) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—

(i) Is the product of original thinking submitted
confidentially by one source;

(i) Contains new, novel, or changed concepts,
approaches, or methods;

(i) Was not submitted previously by another; and

(iv) Is not otherwise available within the Federal
Government.

(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except asfollows:

(1) For use in Subpart 22.8, see the definition at
22.801.

(2) For use in Subpart 22.10, see the definition at
22.1001.

(3) For use in Subpart 22.13, see the definition at
22.1301.

(4) For use in Part 25, see the definition at 25.003.

(5) For use in Subpart 47.4, see the definition at
47.401.

“Unsolicited proposal” means a written proposal for a
new or innovative idea that is submitted to an agency on the
initiative of the offeror for the purpose of obtaining a con-
tract with the Government, and that is not in response to a
request for proposals, Broad Agency Announcement, Small
Business Innovation Research topic, Small Business Tech-
nology Transfer Research topic, Program Research and
Development Announcement, or any other Government-ini-
tiated solicitation or program.

“Value engineering” means an analysis of the functions of
a program, project, system, product, item of equipment,
building, facility, service, or supply of an executive agency,
performed by qualified agency or contractor personnel,
directed at improving performance, reliability, quality,
safety, and life-cycle costs (Section 36 of the Office of Fed-
eral Procurement Policy Act, 41 U.S.C. 401, et seq.). For use
in the clause at 52.248-2, see the definition at 52.248-2(b).

“Vaue engineering change proposal (VECP)'—

(1) Means a proposal that—

(i) Requires a change to the instant contract to
implement; and

(i) Results in reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics, provided, that it does not involve a change—

(A) In deliverable end item quantities only;

(B) In research and development (R&D) items
or R&D test quantities that are due solely to results of previ-
ous testing under the instant contract; or

(C) To the contract type only.
(2) For usein the clauses at—
(i) 52.248-2, see the definition at 52.248-2(b); and
(i) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new
technology will become, a source of raw materials.

“Warranty” means a promise or affirmation given by a
contractor to the Government regarding the nature, useful-
ness, or condition of the supplies or performance of services
furnished under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see “in writing”).
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9.403

Subpart 9.4—Debar ment, Suspension, and
Indigibility

9.400 Scope of subpart.

(a) This subpart—

(1) Prescribes policies and procedures governing the
debarment and suspension of contractors by agencies for the
causes given in 9.406-2 and 9.407-2;

(2) Provides for the listing of contractors debarred,
suspended, proposed for debarment, and declared ineligible
(see the definition of “ineligible” in 2.101); and

(3) Setsforth the consequences of thislisting.

(b) Although this subpart does cover the listing of ineligi-
ble contractors (9.404) and the effect of this listing
(9.405(Dy), it does not prescribe policies and procedures gov-
erning declarations of ineligibility.

9.401 Applicability.

In accordance with Public Law 103-355, Section 2455
(31 U.S.C. 6101, note), and Executive Order 12689, any
debarment, suspension or other Governmentwide exclusion
initiated under the Nonprocurement Common Rule imple-
menting Executive Order 12549 on or after August 25, 1995,
shall be recognized by and effective for Executive Branch
agencies as a debarment or suspension under this subpart.
Similarly, any debarment, suspension, proposed debarment
or other Governmentwide exclusion initiated on or after
August 25, 1995, under this subpart shall also be recognized
by and effective for those agencies and participants as an
exclusion under the Nonprocurement Common Rule.

9.402 Palicy.

(a) Agencies shall solicit offers from, award contracts to,
and consent to subcontracts with responsible contractors
only. Debarment and suspension are discretionary actions
that, taken in accordance with this subpart, are appropriate
means to effectuate this policy.

(b) The serious nature of debarment and suspension
requires that these sanctions be imposed only in the public
interest for the Government’s protection and not for purposes
of punishment. Agencies shall impose debarment or suspen-
sion to protect the Government’s interest and only for the
causes and in accordance with the procedures set forth in this
subpart.

() When more than one agency has an interest in the
debarment or suspension of a contractor, consideration shall
be given to designating one agency as the lead agency for
making the decision. Agencies are encouraged to establish
methods and procedures for coordinating their debarment or
suspension actions.

(d) Agencies shall establish appropriate procedures to
implement the policies and procedures of this subpart.

9.403 Definitions.

Asused in this subpart—

“Affiliates” Business concerns, organizations, or indi-
viduals are affiliates of each other if, directly or indirectly,
(1) either one controls or has the power to control the other,
or (2) athird party controls or has the power to control both.
Indicia of control include, but are not limited to, interlocking
management or ownership, identity of interests among fam-
ily members, shared facilities and equipment, common use
of employees, or a business entity organized following the
debarment, suspension, or proposed debarment of a contrac-
tor which has the same or similar management, ownership,
or principal employees as the contractor that was debarred,
suspended, or proposed for debarment.

“Agency” means any executive department, military
department or defense agency, or other agency or indepen-
dent establishment of the executive branch.

“Civil judgment” means a judgment or finding of a civil
offense by any court of competent jurisdiction.

“Contractor” means any individual or other lega entity
that—

(1) Directly or indirectly (e.g., through an affiliate),
submits offers for or is awarded, or reasonably may be
expected to submit offers for or be awarded, a Government
contract, including a contract for carriage under Government
or commercial bills of lading, or a subcontract under a Gov-
ernment contract; or

(2) Conducts business, or reasonably may be expected
to conduct business, with the Government as an agent or rep-
resentative of another contractor.

“Debarring official” means—

(1) An agency head; or

(2) A designee authorized by the agency head to
impose debarment.

“Indictment” means indictment for a criminal offense. An
information or other filing by competent authority charging a
criminal offenseis given the same effect as an indictment.

“Legal proceedings’ means any civil judicial proceeding
to which the Government is a party or any criminal proceed-
ing. The term includes appeals from such proceedings.

“Nonprocurement Common Rule” means the procedures
used by Federal Executive Agencies to suspend, debar, or
exclude individuals or entities from participation in nonproc-
urement transactions under Executive Order 12549. Exam-
ples of nonprocurement transactions are grants, cooperative
agreements, scholarships, fellowships, contracts of assis-
tance, loans, loan guarantees, subsidies, insurance, payments
for specified use, and donation agreements.

“Suspending official” means—

(1) An agency head; or

(2) A designee authorized by the agency head to
impose suspension.
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“Unfair trade practices’ means the commission of any or
the following acts by a contractor:

(2) A violation of Section 337 of the Tariff Act of 1930
(19 U.S.C. 1337) as determined by the International Trade
Commission.

(2) A violation, as determined by the Secretary of
Commerce, of any agreement of the group known as the
“Coordination Committee” for purposes of the Export
Administration Act of 1979 (50 U.S.C. App. 2401, et seg.) or
any similar bilateral or multilateral export control agree-
ment.

(3) A knowingly false statement regarding a material
element of a certification concerning the foreign content of
an item of supply, as determined by the Secretary of the
Department or the head of the agency to which such certifi-
cate was furnished.

9.404 List of Parties Excluded from Federal
Procurement and Nonprocurement Programs.
(8) The General Services Administration (GSA)—

(1) Compiles and maintains a current list of al parties
debarred, suspended, proposed for debarment, or declared
ineligible by agencies or by the General Accounting Office;

(2) Periodically revises and distributes the list and
issues supplements, if necessary, to all agencies and the Gen-
eral Accounting Office; and

(3) Includes in the list the name and telephone number
of the official responsible for its maintenance and distribu-
tion.

(b) The List of Parties Excluded from Federal Procure-
ment and Nonprocurement Programs includes the—

(1) Names and addresses of all contractors debarred,
suspended, proposed for debarment, or declared ineligible,
in alphabetical order, with cross-references when more than
one nameisinvolved in asingle action;

(2) Name of the agency or other authority taking the
action;

(3) Cause for the action (see 9.406-2 and 9.407-2 for
causes authorized under this subpart) or other statutory or
regulatory authority;

(4) Effect of the action;

(5) Termination date for each listing;

(6) DUNS No.; and

(7) Name and telephone number of the point of contact
for the action.

(c) Each agency must—

(1) Provide GSA with the information required by
paragraph (b) of this section within 5 working days after the
action becomes effective;

(2) Notify GSA within 5 working days after modifying
or rescinding an action;
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(3) Notify GSA of the names and addresses of agency
organizations that are to receive the list and the number of
copies to be furnished to each;

(4) In accordance with interna retention procedures,
maintain records relating to each debarment, suspension, or
proposed debarment taken by the agency;

(5) Establish procedures to provide for the effective
use of the List of Parties Excluded from Federal Procure-
ment and Nonprocurement Programs, including internal dis-
tribution thereof, to ensure that the agency does not solicit
offers from, award contracts to, or consent to subcontracts
with contractors on the List of Parties Excluded from Federal
Procurement and Nonprocurement Programs, except as oth-
erwise provided in this subpart; and

(6) Direct inquiries concerning listed contractorsto the
agency or other authority that took the action.

(d) The List of Parties Excluded from Federal Procure-
ment and Nonprocurement Programs is available as follows:

(1) The printed version is published monthly. Copies
may be obtained by purchasing ayearly subscription.

(i) Federal agencies may subscribe through their
organization’s printing and distribution office.
(i) The public may subscribe by writing the—

Superintendent of Documents,
U.S. Government Printing Office
Washington, DC 20402

or by caling the Government Printing Office Inquiry and
Order Desk at (202) 512-1800.
(2) The electronic version isupdated daily and is avail-
ablevia—
(i) Theinternet at http://epls.arnet.gov; or
(if) Electronic bulletin board. Dia (202) 219-0132.
The settings are N-8-1-F.

(e) For general questions about entries on the List of Par-
ties Excluded from Federal Procurement and Nonprocure-
ment Programs or additional information on accessing the
electronic bulletin board, call GSA at (202) 501-4873 or
501-4740.

9.405 Effect of listing.

(@) Contractors debarred, suspended, or proposed for
debarment are excluded from receiving contracts, and agen-
cies shall not solicit offers from, award contracts to, or con-
sent to subcontracts with these contractors, unless the agency
head or a designee determines that there is a compelling rea-
son for such action (see 9.405-2, 9.406-1(c), 9.407-1(d), and
23.506(€e)). Contractors debarred, suspended or proposed for
debarment are also excluded from conducting business with
the Government as agents or representatives of other con-
tractors.

(b) Contractors included on the List of Parties Excluded
from Federal Procurement and Nonprocurement Programs as |
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having been declared ineligible on the basis of statutory or
other regulatory procedures are excluded from receiving
contracts, and if applicable, subcontracts, under the condi-
tions and for the period set forth in the statute or regulation.
Agencies shall not solicit offers from, award contracts to, or
consent to subcontracts with these contractors under those
conditions and for that period.

(c) Contractors debarred, suspended, or proposed for
debarment are excluded from acting as individual sureties
(see Part 28).

(d)(1) After the opening of bids or receipt of proposals,
the contracting officer shal review the List of Parties
Excluded from Federal Procurement and Nonprocurement
Programs.

(2) Bids received from any listed contractor in
response to an invitation for bids shall be entered on the
abstract of bids, and rejected unless the agency head or a
designee determinesin writing that there is acompelling rea-
son to consider the bid.

(3) Proposals, quotations, or offers received from any
listed contractor shall not be evaluated for award or included
in the competitive range, nor shall discussions be conducted
with a listed offeror during a period of ineligibility, unless
the agency head or a designee determines, in writing, that
there is a compelling reason to do so. If the period of ineligi-
bility expires or is terminated prior to award, the contracting
officer may, but is not required to, consider such proposals,
quotations, or offers.

(4) Immediately prior to award, the contracting officer
shall again review the List of Parties Excluded from Federal
Procurement and Nonprocurement Programs to ensure that
no award is made to alisted contractor.

9.405-1 Continuation of current contracts.

(a) Notwithstanding the debarment, suspension, or pro-
posed debarment of a contractor, agencies may continue con-
tracts or subcontracts in existence at the time the contractor
was debarred, suspended, or proposed for debarment unless
the agency head or a designee directs otherwise. A decision
asto the type of termination action, if any, to be taken should
be made only after review by agency contracting and techni-
cal personnel and by counsel to ensure the propriety of the
proposed action.

(b) Ordering activities may continue to place orders
against existing contracts, including indefinite delivery con-
tracts, in the absence of atermination.

(c) Agencies shall not renew or otherwise extend the
duration of current contracts, or consent to subcontracts,
with contractors debarred, suspended, or proposed for debar-
ment, unless the agency head or a designee authorized repre-
sentative states, in writing, the compelling reasons for
renewal or extension.

9.405-2 Restrictions on subcontracting.

(8) When a contractor debarred, suspended, or proposed
for debarment is proposed as a subcontractor for any subcon-
tract subject to Government consent (see Subpart 44.2), con-
tracting officers shall not consent to subcontracts with such
contractors unless the agency head or a designee states in
writing the compelling reasons for this approval action. (See
9.405(b) concerning declarations of ineligibility affecting
subcontracting.)

(b) The Government suspends or debars contractors to
protect the Government's interests. By operation of the
clause at 52.209-6, Protecting the Government’s Interests
When Subcontracting with Contractors Debarred, Sus-
pended or Proposed for Debarment, contractors shall not
enter into any subcontract in excess of $25,000 with a con-
tractor that has been debarred, suspended, or proposed for
debarment unless there is a compelling reason to do so. If a
contractor intends to subcontract with a party that is
debarred, suspended, or proposed for debarment as evi-
denced by the parties' inclusion on the List of Parties
Excluded from Federal Procurement and Nonprocurement
Programs (see 9.404), a corporate officer or designee of the
contractor is required by operation of the clause at 52.209-6,
Protecting the Government's Interests when Subcontracting
with Contractors Debarred, Suspended, or Proposed for
Debarment, to notify the contracting officer, in writing,
before entering into such subcontract. The notice must pro-
vide the following:

(1) The name of the subcontractor;

(2) The contractor's knowledge of the reasons for the
subcontractor being on the List of Parties Excluded from
Federal Procurement and Nonprocurement Programs;

(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding itsinclusion on the List of
Parties Excluded from Federal Procurement and Nonproc-
urement Programs; and

(4) The systems and procedures the contractor has
established to ensure that it is fully protecting the Govern-
ment's interests when dealing with such subcontractor in
view of the specific basis for the party's debarment, suspen-
sion, or proposed debarment.

(c) The contractor's compliance with the requirements of
52.209-6 will be reviewed during Contractor Purchasing
System Reviews (see Subpart 44.3).

9.406 Debarment.

9.406-1 General.

() It isthe debarring official's responsibility to determine
whether debarment is in the Government's interest. The
debarring official may, in the public interest, debar a contrac-
tor for any of the causes in 9.406-2, using the procedures in
9.406-3. The existence of a cause for debarment, however,
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does not necessarily require that the contractor be debarred;
the seriousness of the contractor's acts or omissions and any
remedial measures or mitigating factors should be consid-
ered in making any debarment decision. Before arriving at
any debarment decision, the debarring official should con-
sider factors such as the following:

(1) Whether the contractor had effective standards of
conduct and internal control systems in place at the time of
the activity which constitutes cause for debarment or had
adopted such procedures prior to any Government investiga-
tion of the activity cited as a cause for debarment.

(2) Whether the contractor brought the activity cited as
a cause for debarment to the attention of the appropriate
Government agency in atimely manner.

(3) Whether the contractor has fully investigated the
circumstances surrounding the cause for debarment and, if
so, made the result of the investigation available to the
debarring official.

(4) Whether the contractor cooperated fully with Gov-
ernment agencies during the investigation and any court or
administrative action.

(5) Whether the contractor has paid or has agreed to
pay al criminal, civil, and administrative liability for the
improper activity, including any investigative or administra-
tive costs incurred by the Government, and has made or
agreed to make full restitution.

(6) Whether the contractor has taken appropriate disci-
plinary action against the individuals responsible for the
activity which constitutes cause for debarment.

(7) Whether the contractor has implemented or agreed
to implement remedial measures, including any identified by
the Government.

(8) Whether the contractor has instituted or agreed to
intitute new or revised review and control procedures and
ethics training programs.

(9) Whether the contractor has had adequate time to
eliminate the circumstances within the contractor's organiza-
tion that led to the cause for debarment.

(10) Whether the contractor's management recognizes

and understands the seriousness of the misconduct giving
rise to the cause for debarment and has implemented pro-
grams to prevent recurrence.
The existence or nonexistence of any mitigating factors or
remedial measures such as set forth in this paragraph (a) is
not necessarily determinative of a contractor's present
responsibility. Accordingly, if a cause for debarment exists,
the contractor has the burden of demonstrating, to the satis-
faction of the debarring official, its present responsibility and
that debarment is not necessary.

(b) Debarment constitutes debarment of all divisions or
other organizational elements of the contractor, unless the
debarment decision is limited by its terms to specific divi-
sions, organizational elements, or commodities. The debar-
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ring official may extend the debarment decision to include
any affiliates of the contractor if they are—

(1) Specifically named; and

(2) Given written notice of the proposed debarment
and an opportunity to respond (see 9.406-3(c)).

(c) A contractor's debarment, or proposed debarment,
shall be effective throughout the executive branch of the
Government, unless the agency head or a designee (except
see 23.506(e)) states in writing the compelling reasons justi-
fying continued business dealings between that agency and
the contractor.

(d)(1) When the debarring official has authority to debar
contractors from both acquisition contracts pursuant to this
regulation and contracts for the purchase of Federal personal
property pursuant to the Federal Property Management Reg-
ulations (FPMR) 101-45.6, that official shall consider simul-
taneously debarring the contractor from the award of
acquisition contracts and from the purchase of Federal per-
sonal property.

(2) When debarring a contractor from the award of
acquisition contracts and from the purchase of Federal per-
sonal property, the debarment notice shall so indicate and the
appropriate FAR and FPMR citations shall be included.

9.406-2 Causesfor debarment.

The debarring official may debar a contractor for any of
the causes listed in paragraphs (a) through (c) following:

(@) The debarring official may debar a contractor for a
conviction of or civil judgment for—

(1) Commission of fraud or a criminal offense in con-
nection with—

(i) Obtaining;
(ii) Attempting to obtain; or
(iii) Performing a public contract or subcontract.

(2) Violation of Federal or State antitrust statutes relat-
ing to the submission of offers;

(3) Commission of embezzlement, theft, forgery, brib-
ery, fasfication or destruction of records, making false
statements, tax evasion, or receiving stolen property;

(4) Intentionally affixing a label bearing a “Made in
America’ inscription (or any inscription having the same
meaning) to a product sold in or shipped to the United States,
when the product was not made in the United States (see
Section 202 of the Defense Production Act (Pub. L. 102-
558)); or

(5) Commission of any other offense indicating a lack
of business integrity or business honesty that seriously and
directly affects the present responsibility of a Government
contractor or subcontractor.

(b)(1) The debarring official may debar a contractor,
based upon a preponderance of the evidence, for—
(i) Violation of the terms of a Government contract
or subcontract so serious as to justify debarment, such as—
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SUBPART 12.1—ACQUISITION OF COMMERCIAL ITEMS—GENERAL

12.102

12.000 Scope of part.

This part prescribes policies and procedures unique to the
acquisition of commercia items. It implements the Federal
Government's preference for the acquisition of commercial
items contained in Title VIII of the Federal Acquisition
Streamlining Act of 1994 (Public Law 103-355) by estab-
lishing acquisition policies more closely resembling those of
the commercial marketplace and encouraging the acquisition
of commercial items and components.

12.001 Definition.

“Subcontract,” as used in this part, includes, but is not
limited to, atransfer of commercial items between divisions,
subsidiaries, or affiliates of a contractor or subcontractor.

Subpart 12.1—Acquisition of Commercial
Items—General

12.101 Poalicy.

Agencies shall—

(a) Conduct market research to determine whether com-
mercial items or nondevelopmental items are available that
could meet the agency's requirements;

(b) Acquire commercial items or nondevel opmental items
when they are available to meet the needs of the agency; and

(c) Require prime contractors and subcontractors at all
tiersto incorporate, to the maximum extent practicable, com-
mercial items or nondevelopmental items as components of
items supplied to the agency.

12.102 Applicability.

(a) This part shall be used for the acquisition of supplies
or services that meet the definition of commercial items at
2.101.

(b) Contracting officers shall use the policiesin this part
in conjunction with the policies and procedures for solicita-

tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition.

(c) Contracts for the acquisition of commercia items are
subject to the policies in other parts of this chapter. When a
policy in another part of this chapter is inconsistent with a
policy in this part, this Part 12 shall take precedence for the
acquisition of commercial items.

(d) The definition of commercial item in section 2.101
uses the phrase “purposes other than governmental pur-
poses.” These purposes are those that are not unique to a
government.

(e) This part shall not apply to the acquisition of commer-
cia items—

(1) At or below the micro-purchase threshold;

(2) Using the Standard Form 44 (see 13.306);

(3) Using the imprest fund (see 13.305);

(4) Using the Governmentwide commercia purchase
card; or

(5) Directly from another Federal agency.

(f) Contracting officers shall treat any acquisition by or
for the Department of Defense of biotechnology supplies or
biotechnology services, for use to fecilitate the defense
against terrorism or biological attack against the United
States, as an acquisition of commercia items. The policies
of this Part shall apply to such acquisitions, including the
requirement to use firm-fixed price contracts or fixed-price
contracts with economic price adjustments. Nothing in this
paragraph shall preclude a contracting officer from treating
an acquisition described in this paragraph as one for a non-
commercial item if a determination is made by the contract-
ing officer that the purchase cannot be made at afair and rea-
sonable price using the policies of this Part. This paragraph
applies only when award is made and funds are obligated on
or before September 30, 2003.

12.1-1
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SUBPART 13.1—PROCEDURES

13.003

13.000 Scope of part.

This part prescribes policies and procedures for the acqui-
sition of supplies and services, including construction,
research and development, and commercia items, the aggre-
gate amount of which does not exceed the simplified acquisi-
tion threshold (see 2.101). Subpart 13.5 provides special
authority for acquisitions of commercial items exceeding the
simplified acquisition threshold but not exceeding
$5,000,000, including options. See Part 12 for policies appli-
cable to the acquisition of commercial items exceeding the
micro-purchase threshold. See 36.602-5 for simplified proce-
duresto be used when acquiring architect-engineer services.

13.001 Definitions.

Asused in this part—

“Authorized individual” means a person who has been
granted authority, in accordance with agency procedures, to
acquire supplies and servicesin accordance with this part.

“Governmentwide commercial purchase card” means a
purchase card, similar in nature to a commercial credit card,
issued to authorized agency personnel to useto acquire and to
pay for supplies and services.

“Imprest fund” means acash fund of afixed amount estab-
lished by an advance of funds, without charge to an appropri-
ation, from an agency finance or disbursing officer to a duly
appointed cashier, for disbursement as needed from time to
time in making payment in cash for relatively small amounts.

“Third party draft” means an agency bank draft, similar to
acheck, that isused to acquire and to pay for supplies and ser-
vices. (See Treasury Financial Management Manual, Section
3040.70.)

13.002 Purpose.

The purpose of this part isto prescribe simplified acquisi-
tion procedures in order to—

(a) Reduce administrative costs;

(b) Improve opportunities for small, small disadvantaged,
and women-owned small business concerns to obtain a fair
proportion of Government contracts;

(c) Promote efficiency and economy in contracting; and

(d) Avoid unnecessary burdens for agencies and contrac-
tors.

13.003 Poalicy.

(a) Agencies shall use simplified acquisition proceduresto
the maximum extent practicable for all purchases of supplies
or services not exceeding the simplified acquisition threshold
(including purchases at or below the micro-purchase thresh-
old). This policy does not apply if an agency can meet its
requirement using—

(1) Required sources of supply under Part 8 (e.g., Fed-
eral Prison Industries, Committee for Purchase from People
Who are Blind or Severely Disabled, and Federal Supply
Schedule contracts);

(2) Existing indefinite delivery/indefinite quantity con-
tracts; or

(3) Other established contracts.

(b)(1) Each acquisition of supplies or services that has an
anticipated dollar value exceeding $2,500 ($15,000 for acqui-
sitionsasdescribed in 13.201(g)) and not exceeding $100,000
isreserved exclusively for small business concerns and shall
be set aside (see 19.000 and Subpart 19.5). See 19.502-2 for
exceptions.

(2) The contracting officer may set aside for HUBZone
small business concerns (see 19.1305) an acquisition of sup-
pliesor servicesthat hasan anticipated dollar value exceeding
the micro-purchase threshold and not exceeding the simpli-
fied acquisition threshold. The contracting officer’s decision
not to set aside an acquisition for HUBZone participation
below the simplified acquisition threshold is not subject to
review under Subpart 19.4.

(3) Each written solicitation under aset-aside shall con-
tain the appropriate provisions prescribed by Part 19. If the
solicitation isoral, however, information substantially identi-
cal to that in the provision shall be given to potential quoters.

(c) The contracting officer shall not use simplified acqui-
sition procedures to acquire supplies and servicesif the antic-
ipated award will exceed the simplified acquisition threshold
(or $5,000,000, including options, for acquisitions of com-
mercial items using Subpart 13.5). Do not break down
reguirements aggregating more than the ssimplified acquisi-
tion threshold (or for commercial items, the threshold in Sub-
part 13.5) or the micro-purchase threshold into several
purchases that are less than the applicable threshold merely
to—

(1) Permit use of simplified acquisition procedures; or

(2) Avoid any requirement that applies to purchases
exceeding the micro-purchase threshold.

(d) An agency that has specific statutory authority to
acquire personal services (see 37.104) may use simplified
acquisition procedures to acquire those services.

(e) Agencies shall use the Governmentwide commercial
purchase card and electronic purchasing techniques to the
maximum extent practicable in conducting simplified acqui-
sitions.

(f) Agencies shall maximize the use of electronic com-
merce when practicable and cost-effective (see Subpart 4.5).
Drawings and lengthy specifications can be provided off-line
in hard copy or through other appropriate means.

(g) Authorized individuals shall make purchases in the
simplified manner that is most suitable, efficient, and eco-
nomical based on the circumstances of each acquisition. For
acquisitions not expected to exceed—

(1) The simplified acquisition threshold for other than
commercial items, use any appropriate combination of the
proceduresin Parts 13, 14, 15, 35, or 36, including the use of
Standard Form 1442, Solicitation, Offer, and Award (Con-
struction, Alteration, or Repair), for construction contracts
(see 36.701(b)); or

13.1-1
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(2) $5 million for commercial items, use any appropri-
ate combination of the proceduresin Parts 12, 13, 14, and 15
(see paragraph (d) of this section).

(h) In addition to other considerations, contracting officers
shall—

(1) Promote competition to the maximum extent prac-
ticable (see 13.104);

(2) Establish deadlines for the submission of responses
to solicitations that afford suppliers a reasonable opportunity
to respond (see 5.203);

(3) Consider all quotations or offers that are timely
received. For evaluation of quotations or offersreceived elec-
tronically, see 13.106-2(b)(3); and

(4) Use innovative approaches, to the maximum extent
practicable, in awarding contracts using simplified acquisi-
tion procedures.

13.004 L egal effect of quotations.

(a) A quotationisnot an offer and, conseguently, cannot be
accepted by the Government to form a binding contract.
Therefore, issuance by the Government of an order in
response to a supplier's quotation does not establish a con-
tract. The order is an offer by the Government to the supplier
to buy certain supplies or services upon specified terms and
conditions. A contract is established when the supplier
accepts the offer.

(b) When appropriate, the contracting officer may ask the
supplier to indicate acceptance of an order by natification to
the Government, preferably inwriting, asdefined at 2.101. In
other circumstances, the supplier may indicate acceptance by
furnishing the supplies or services ordered or by proceeding
with the work to the point where substantial performance has
occurred.

(c) If the Government issues an order resulting from aquo-
tation, the Government may (by written noticeto the supplier,
at any time before acceptance occurs) withdraw, amend, or
cancel its offer. (See 13.302-4 for procedures on termination
or cancellation of purchase orders.)

13.005 Federal Acquisition Streamlining Act of 1994 list
of inapplicable laws.

(a) Thefollowing laws areinapplicableto all contracts and
subcontracts (if otherwise applicable to subcontracts) at or
below the simplified acquisition threshold:

(1) 41 U.SC. 57(a) and (b) (Anti-Kickback Act of
1986). (Only the requirement for the incorporation of the con-
tractor procedures for the prevention and detection of viola
tions, and the contractual requirement for contractor
cooperation in investigations are inapplicable.)
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(2) 40 U.S.C. 270a (Miller Act). (Although the Miller
Act does not apply to contracts at or below the simplified
acquisitionthreshold, alternative formsof payment protection
for suppliers of labor and material (see 28.102) are still
required if the contract exceeds $25,000.)

(3) 40 U.S.C. 327 - 333 (Contract Work Hours and
Safety Standards Act—Overtime Compensation).

(4) 41 U.S.C. 701(a)(1) (Section 5152 of the Drug-Free
Workplace Act of 1988), except for individuals.

(5) 42 U.S.C. 6962 (Solid Waste Disposa Act). (The
reguirement to provide an estimate of recovered material uti-
lized in contract performance does not apply unless the con-
tract value exceeds $100,000.)

(6) 10 U.S.C. 2306(b) and 41 U.S.C. 254(a) (Contract
Clause Regarding Contingent Fees).

(7) 10 U.S.C. 2313 and 41 U.S.C. 254(c) (Authority to
Examine Books and Records of Contractors).

(8) 10 U.S.C. 2402 and 41 U.S.C. 253g (Prohibition on
Limiting Subcontractor Direct Sales to the United States).

(9) 15U.S.C. 631 note (HUBZone Act of 1997), except
for 15 U.S.C. 657a(b)(2)(B), which is optional for the agen-
cies subject to the requirements of the Act.

(10) 31 U.S.C. 1354(a) (Limitation on use of appropri-
ated funds for contracts with entities not meeting veterans
employment reporting requirements).

(b) The Federal Acquisition Regulatory (FAR) Council
will include any law enacted after October 13, 1994, that sets
forth policies, procedures, requirements, or restrictionsfor the
acquisition of property or services, onthelist set forthin para-
graph (a) of this section. The FAR Council may make excep-
tionswhen it determinesinwriting that it isin the best interest
of the Government that the enactment should apply to con-
tracts or subcontracts not greater than the simplified acquisi-
tion threshold.

(c) The provisions of paragraph (b) of this section do not
apply to laws that—

(2) Provide for crimina or civil penalties; or

(2) Specifically state that notwithstanding the language
of Section 4101, Public Law 103-355, the enactment will be
applicable to contracts or subcontracts in amounts not greater
than the simplified acquisition threshold.

(d) Any individual may petition the Administrator, Office
of Federal Procurement Policy (OFPP), to include any appli-
cable provision of law not included on the list set forth in
paragraph (a) of this section unless the FAR Council has
already determined in writing that the law is applicable. The
Administrator, OFPP, will include the law on thelist in para
graph (@) of this section unless the FAR Council makes a
determination that it is applicable within 60 days of receiving
the petition.
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SUBPART 13.2—ACTIONS AT OR BELOW THE MICRO-PURCHASE THRESHOLD

13.202

Subpart 13.2—Actions At or Below the Micro-
Purchase Threshold

13.201 General.

(a) Agency heads are encouraged to delegate micro-pur-
chase authority (see 1.603-3).

(b) The Governmentwide commercial purchase card shall
be the preferred method to purchase and to pay for micro-pur-
chases (see 2.101).

(c) Purchases at or below the micro-purchase threshold
may be conducted using any of the methods described in Sub-
part 13.3, provided the purchaser is authorized and trained,
pursuant to agency procedures, to use those methods.

(d) Micro-purchases do not require provisions or clauses,
except as provided at 32.1110. This paragraph takes prece-
dence over any other FAR requirement to the contrary, but
does not prohibit the use of any clause.

(e) The requirements in Part 8 apply to purchases at or
below the micro-purchase threshold.

(f) The procurement requirementsin the Resource Conser-
vation and Recovery Act (42 U.S.C. 6962) and Executive
Order 13101 of September 14, 1998, Greening the Govern-
ment through Waste Prevention, Recycling, and Federa
Acquisition, apply to purchases at or below the micro-pur-
chase threshold (see Subpart 23.4).

(9) There is atemporary $15,000 micro-purchase thresh-
old for the acquisition of supplies or services by or for the
Department of Defense for which award is made and funds
are obligated on or before September 30, 2003, facilitating the
defense against terrorism or biological or chemical attack
against the United States (see 2.101). Purchases using this

authority must have a clear and direct relationship to the
defense against terrorism or biological or chemical attack.

13.202 Purchase guidelines.

(@) Solicitation, evaluation of quotations, and award.
(1) Totheextent practicable, micro-purchases shall bedistrib-
uted equitably among qualified suppliers.

(2) Micro-purchases may be awarded without soliciting
competitive quotationsif the contracting officer or individual
appointed in accordance with 1.603-3(b) considers the price
to be reasonable.

(3) The administrative cost of verifying the reasonable-
ness of the price for purchases may more than offset potential
savings from detecting instances of overpricing. Therefore,
action to verify price reasonableness need only be taken if—

(i) The contracting officer or individual appointedin
accordance with 1.603-3(b) suspects or has information to
indicate that the price may not be reasonable (e.g., compari-
son to the previous price paid or personal knowledge of the
supply or service); or

(it) Purchasing asupply or servicefor which no com-
parable pricing information isreadily available (e.g., asupply
or service that is not the same as, or is not similar to, other
supplies or services that have recently been purchased on a
competitive basis).

(b) Documentation. If competitive quotations were solic-
ited and award was made to other than the low quoter, docu-
mentation to support the purchase may be limited to
identification of the solicited concerns and an explanation for
the award decision.
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SUBPART 14.2—SOLICITATION OF BIDS

14.201-8

(2) If it appears that the conditions in 14.202-4(e)(1)
will apply and the contracting officer anticipates granting
waivers and—

(i) If the nature of the required product does not
necessitate limiting the grant of a waiver to a product pro-
duced at the same plant in which the product previously
acquired or tested was produced, use the provision with its
Alternate I; or

(i) If the nature of the required product necessitates
limiting the grant of a waiver to a product produced at the
same plant in which the product previously acquired or tested
was produced, use the provision with its Alternate I1.

(3) See 14.202-4(e)(2) regarding waiving the require-
ment for all bidders.

(P)(1) Insert the provision at 52.214-21, Descriptive Liter-
ature, ininvitations for bids if—

(i) Descriptive literature is required to evaluate the
technical acceptability of an offered product; and

(if) The required information will not be readily
available unlessit is submitted by bidders.

(2) Use the basic clause with its Alternate | if the pos-
sibility exists that the contracting officer may waive the
requirement for furnishing descriptive literature for a bidder
offering a previously supplied product that meets specifica-
tion requirements of the current solicitation.

(3) See 14.202-5(d)(2) regarding waiving the require-
ment for all bidders.

(q) Insert the provision at 52.214-22, Evaluation of Bids
for Multiple Awards, in invitations for bids if the contracting
officer determines that multiple awards might be made if
doing so is economically advantageous to the Government.

(r) Insert the provision at 52.214-23, Late Submissions,
Modifications, Revisions, and Withdrawal s of Technical Pro-
posals under Two-Step Sealed Bidding, in solicitations for
technical proposalsin step one of two-step sealed bidding.

(9) Insert the provision at 52.214-24, Multiple Technica
Proposals, in solicitations for technical proposalsin step one
of two-step sealed bidding if the contracting officer permits
the submission of multiple technical proposals.

(t) Insert the provision at 52.214-25, Step Two of Two-Step
Sealed Bidding, in invitations for bids issued under step two
of two-step sealed bidding.

(u) Insert the provision at 52.214-30, Annual Representa-
tions and Certifications—Sealed Bidding, in invitations for
bidsif annual representations and certifications are used (see
14.213).

(v) Insert the provision at 52.214-31, Facsimile BidSs, in
solicitations if facsimile bids are authorized (see 14.202-7).

(w) Insert the provision at 52.214-34, Submission of
Offersin the English Language, in solicitations that include
any of the clauses prescribedin 25.1101 or 25.1102. It may be
included in other solicitations when the contracting officer
decidesthat it is necessary.

(X) Insert the provision at 52.214-35, Submission of Offers
in U.S. Currency, in solicitations that include any of the
clauses prescribed in 25.1101 or 25.1102, unless the contract-
ing officer includes the clause at 52.225-17, Evaluation of
Foreign Currency Offers, as prescribed in 25.1103(d). It may
beincluded in other solicitations when the contracting officer
decidesthat it is necessary.

14.201-7 Contract clauses.

(@) When contracting by sealed bidding, the contracting
officer shall insert the clause at 52.214-26, Audit and
Records—Seal ed Bidding, in solicitations and contractsif the
contract amount is expected to exceed the threshold at
15.403-4(a)(1) for submission of cost or pricing data.

(b)(1) When contracting by sealed bidding, the contracting
officer shall insert the clause at 52.214-27, Price Reduction
for Defective Cost or Pricing Data—M odifications—Sealed
Bidding, in solicitations and contracts if the contract amount
is expected to exceed the threshold for submission of cost or
pricing data at 15.403-4(a)(1).

(2) In exceptional cases, the head of the contracting
activity may waivethereguirement for inclusion of the clause
in acontract with aforeign government or agency of that gov-
ernment. Theauthorizationsfor thewaiver and the reasonsfor
granting it shall be in writing.

(c)(1) When contracting by sealed bidding, the contracting
officer shall insert the clause at 52.214-28, Subcontractor
Cost or Pricing Data—M odifications— Sealed Bidding, in
solicitations and contracts if the contract amount is expected
to exceed the threshold for submission of cost or pricing data
at 15.403-4(a)(1).

(2) In exceptional cases, the head of the contracting
activity may waivethe requirement for inclusion of the clause
inacontract with aforeign government or agency of that gov-
ernment. Theauthorizationsfor thewaiver and thereasonsfor
granting it shall be in writing.

(d) When contracting by sealed bidding the contracting
officer shall insert the clause at 52.214-29, Order of Prece-
dence—Sealed Bidding, in solicitations and contracts to
which the uniform contract format applies.

14.201-8 Pricerelated factors.

The factors set forth in paragraphs (a) through (e) of this
subsection may be applicable in evaluation of bids for award
and shall beincluded in the solicitation when applicable. (See
14.201-5(c).)

(a) Foreseeable costs or delays to the Government result-
ing from such factors as differences in inspection, locations
of supplies, and transportation. If bids are on an f.o.b. origin
basis (see 47.303 and 47.305), transportation coststo the des-
ignated points shall be considered in determining the lowest
cost to the Government.

(FAC 2001-09) 14.2-3



FAC 2001-09 AUGUST 30, 2002

14.201-9

FEDERAL ACQUISITION REGULATION

(b) Changes made, or requested by the bidder, in any of the
provisions of the invitation for bids, if the change does not
congtitute a ground for rejection under 14.404.

(c) Advantages or disadvantages to the Government that
might result from making more than one award (see 14.201-
6(q)). The contracting officer shall assume, for the purpose of
making multiple awards, that $500 would be the administra-
tive cost to the Government for issuing and administering
each contract awarded under a solicitation. Individual awards
shall be for the items or combinations of items that result in
the lowest aggregate cost to the Government, including the
assumed administrative costs.

(d) Federal, state, and local taxes (see Part 29).

(e) Origin of supplies, and, if foreign, the application of the
Buy American Act or any other prohibition on foreign pur-
chases (see Part 25).

14.201-9 Simplified contract format.

Policy. For firm-fixed-price or fixed-price with economic
price adjustment acquisitions of supplies and services, the
contracting officer may use the simplified contract format in
lieu of the uniform contract format (see 14.201-1). The con-
tracting officer hasflexibility in preparation and organization
of thesimplified contract format. However, thefollowing for-
mat should be used to the maximum practical extent:

(8) Solicitation/contract form. Standard Form (SF) 1447,
Solicitation/Contract, shall be used as the first page of the
solicitation.

(b) Contract schedule. Include the following for each con-
tract lineitem:

(1) Contract line item number.

(2) Description of suppliesor services, or datasufficient
to identify the requirement.

(3) Quantity and unit of issue.

(4) Unit price and amount.

(5) Packaging and marking requirements.

(6) Inspection and acceptance, quality assurance, and
reliability requirements.

(7) Place of delivery, performance and delivery dates,
period of performance, and f.o0.b. paoint.

(8) Other item-peculiar information as necessary (e.g.,
individual fund citations).

(c) Clauses. Include the clauses required by this regula-
tion. Additional clauses shall beincorporated only when con-
sidered absolutely necessary to the particular acquisition.

(d) List of documents and attachments. Include if neces-
sary.

(e) Representationsandinstructions— (1) Representations
and certifications. Insert those solicitation provisions that
require representations, certifications, or the submission of
other informationby offerors.

14.2-4

(2) Instructions, conditions, and notices. Include the
solicitation provisions required by 14.201-6. Include any
other information/instructions necessary to guide offerors.

(3) Evaluation factors for award. Insert all evaluation
factors and any significant subfactors for award.

(4) Upon award, the contracting officer need not phys-
ically include the provisions in paragraphs (€)(1), (2), and (3)
of this subsection in the resulting contract, but shall retain
them in the contract file. Award by acceptance of abid on the
award portion of SF 1447 incorporates the representations,
certifications, and other statements of biddersin the resultant
contract even though not physically attached.

14.202 General rulesfor solicitation of bids.

14.202-1 Biddingtime.

(a) Palicy. A reasonable time for prospective bidders to
prepare and submit bids shall be allowed in al invitations,
consistent with the needs of the Government. (For construc-
tion contracts, see 36.213-3(a).) A bidding time (i.e., thetime
between issuance of the solicitation and opening of bids) of at
least 30 calendar days shall be provided, when synopsis is
required by Subpart 5.2.

(b) Factors to be considered. Because of unduly limited
bidding time, some potential sources may be precluded from
bidding and others may be forced to include amountsfor con-
tingencies that, with additional time, could be eliminated. To
avoid unduly restricting competition or paying higher-than-
necessary prices, consideration shall be given to such factors
as the following in establishing a reasonable bidding time:

(1) Degree of urgency;

(2) Complexity of requirement;

(3) Anticipated extent of subcontracting;

(4) Whether use was made of presolicitation notices;

(5) Geographic distribution of bidders; and

(6) Normal transmittal time for both invitations and
bids.

14.202-2 Telegraphic bids.
(a) Telegraphic bids and mailgrams shall be authorized
only when—
(1) The date for the opening of bidswill not allow bid-
ders sufficient time to submit bidsin the prescribed format; or
(2) Prices are subject to frequent changes.
(b) If telegraphic bids are to be authorized, see 14.201-
6(g). Unauthorized telegraphic bids shall not be considered
(see 14.301(b)).

14.202-3 Bid envelopes.

(a) Postage or envelopes bearing “ Postage and Fees Paid’
indicia shall not be distributed with the invitation for bids or
otherwise supplied to prospective bidders.
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19.502-2

Subpart 19.5—Set-Asidesfor Small Business

19.501 General.

(a) The purpose of small business set-asides is to award
certain acquisitions exclusively to small business concerns. A
“set-aside for small business’ is the reserving of an acquisi-
tion exclusively for participation by small business concerns.
A small business set-aside may be open to al small busi-
nesses. A small business set-aside of asingle acquisition or a
class of acquisitions may be total or partial.

(b) The determination to make a small business set-aside
may be unilateral or joint. A unilateral determination is one
that is made by the contracting officer. A joint determination
isone that is recommended by the Small Business Adminis-
tration (SBA) procurement center representative and con-
curred in by the contracting officer.

(c) For acquisitions exceeding the simplified acquisition
threshold, the requirement to set aside an acquisition for
HUBZone small business concerns (see 19.1305) takes prior-
ity over the requirement to set aside the acquisition for small
business concerns.

(d) The contracting officer shall review acquisitions to
determine if they can be set aside for small business, giving
consideration to the recommendations of agency personnel
having cognizance of the agency's small business programs.
The contracting officer shall document why a small business
set-aside is inappropriate when an acquisition is not set aside
for small business, unless a HUBZone small business set-
aside or HUBZone small business sole source award is antic-
ipated. If the acquisition is set aside for small business based
on this review, it is a unilateral set-aside by the contracting
officer. Agencies may establish threshold levels for this
review depending upon their needs.

(e) At therequest of an SBA procurement center represen-
tative, the contracting officer shall make available for review
at the contracting office (to the extent of the SBA representa-
tive's security clearance) al proposed acquisitions in excess
of the micro-purchase threshold that have not been unilater-
aly set aside for small business.

(f) To the extent practicable, unilateral determinationsini-
tiated by a contracting officer shall be used as the basis for
small business set-asides rather than joint determinations by
an SBA procurement center representative and a contracting
officer.

(g) All solicitations involving set-asides must specify the
applicable small business size standard and NAICS code (see
19.303).

(h) Except as authorized by law, a contract may not be
awarded as aresult of asmall business set-aside if the cost to
the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirementsfor setting aside acquisitions.

(@) The contracting officer shall set aside an individual
acquisition or class of acquisitions for competition among
small businesses when—

() It is determined to be in the interest of maintaining
or mobilizing the Nation’s full productive capacity, war or
national defense programs; or

(2) Assuring that afair proportion of Government con-
tractsin each industry category is placed with small business
concerns; and the circumstances described in 19.502-2 or
19.502-3(a) exist.

(b) Thisrequirement does not apply to purchases of $2,500
or less ($15,000 or less for acquisitions as described in
13.201(g)), or purchases from required sources of supply
under Part 8 (e.g., Federal Prison Industries, Committee for
Purchase From People Who are Blind or Severely Disabled,
and Federal Supply Schedule contracts).

19.502-2 Total small business set-asides.

(a) Except for those acquisitions set aside for very small
business concerns (see subpart 19.9), each acquisition of sup-
pliesor servicesthat hasan anticipated dollar val ue exceeding
$2,500 ($15,000 for acquisitions as described in 13.202(g)),
but not over $100,000, is automatically reserved exclusively
for small business concerns and shall be set aside for small
business unless the contracting officer determines thereis not
areasonable expectation of obtaining offersfrom two or more
responsible small business concerns that are competitive in
termsof market prices, quality, and delivery. If the contracting
officer does not proceed with the small business set-aside and
purchases on an unrestricted basis, the contracting officer
shall includeinthe contract filethe reason for thisunrestricted
purchase. If the contracting officer receives only one accept-
able offer from a responsible small business concern in
response to aset-aside, the contracting officer should make an
award to that firm. If the contracting officer receives no
acceptable offers from responsible small business concerns,
the set-aside shall be withdrawn and the requirement, if till
valid, shall be resolicited on an unrestricted basis. The small
business reservation does not preclude the award of a contract
with a value not greater than $100,000 under Subpart 19.8,
Contracting with the Small Business Administration, under
19.1007(c), Solicitations equal to or lessthan the ESB reserve
amount, or under 19.1305, HUBZone set-aside procedures.

(b) The contracting officer shall set aside any acquisition
over $100,000 for small business participation when thereis
areasonabl e expectation that (1) offerswill be obtained from
at least two responsible small business concerns offering the
products of different small business concerns (but see para-
graph (c) of this subsection); and (2) award will be made at
fair market prices. Total small business set-asides shall not be
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made unless such a reasonable expectation exists (but see
19.502-3 as to partial set-asides). Although past acquisition
history of an item or similar items is always important, it is
not the only factor to be considered in determining whether a
reasonabl e expectation exists. In making R& D small business
set-asides, there must also be a reasonable expectation of
obtaining from small businesses the best scientific and tech-
nological sources consistent with the demands of the pro-
posed acquisition for the best mix of cost, performances, and
schedules.

(c) For small business set-asides other than for construc-
tion or services, any concern proposing to furnish a product
that it did not itself manufacture must furnish the product of
a small business manufacturer unless the SBA has granted
either awaiver or exception to the nonmanufacturer rule (see
19.102(f)). Inindustrieswhere the SBA findsthat there are no
small business manufacturers, it may issue a waiver to the
nonmanufacturer rule (see 19.102(f)(4) and (5)). In addition,
SBA has excepted procurements processed under simplified
acquisition procedures (see Part 13), where the anticipated
cost of the procurement will not exceed $25,000, from the
nonmanufacturer rule. Waivers permit small businesses to
provide any firm’s product. The exception permitssmall busi-
nesses to provide any domestic firm's product. In both of
these cases, the contracting officer’s determination in para-
graph (b)(1) of this subsection or the decision not to set aside
a procurement reserved for small business under paragraph
(@) of this subsection will be based on the expectation of
receiving offers from at least two responsible small busi-
nesses, including nonmanufacturers, offering the products of
different concerns.

(d) The requirements of this subsection do not apply to
acquisitions over $25,000 during the period when small busi-
ness set-asides cannot be considered for the four designated
industry groups (see 19.1007(b)).

19.502-3 Partial set-asides.

(a) The contracting officer shall set aside a portion of an
acquisition, except for construction, for exclusive small busi-
ness participation when—

(1) A total set-asideis not appropriate (see 19.502-2);

(2) The requirement is severable into two or more eco-
nomic production runs or reasonable lots;

(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at afair market
price;

(4) The acquisition is not subject to simplified acquisi-
tion procedures; and

(5) A partial set-aside shall not be madeif thereisarea-
sonabl e expectation that only two concerns (onelarge and one
small) with capability will respond with offers unless autho-
rized by the head of a contracting activity on a case-by-case

19.5-2 (FAC 2001-09)

basis. Similarly, a class of acquisitions, not including con-
struction, may be partially set aside. Under certain specified
conditions, partial set-asides may be used in conjunction with
multiyear contracting procedures.

(b) When the contracting officer determines that a portion
of an acquisition is to be set aside, the requirement shall be
divided into a set-aside portion and a non-set-aside portion,
each of which shall (1) be an economic production run or rea-
sonable lot and (2) have terms and a delivery schedule com-
parable to the other. When practicable, the set-aside portion
should make maximum use of small business capacity.

(©)(2) The contracting officer shall award the non-set-aside
portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with eli-
gible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be conducted
only with those offerors who have submitted responsive
offers on the non-set-aside portion. Negotiations shall be con-
ducted with small business concernsin the order of priority as
indicated in the solicitation (but see paragraph (c)(2)(ii) of
this section). The set-aside portion shall be awarded as pro-
vided in the solicitation. An offeror entitled to receive the
award for quantities of an item under the non-set-aside por-
tion and who accepts the award of additional quantities under
the set-aside portion shall not be requested to accept a lower
price because of the increased quantities of the award, nor
shall negotiation be conducted with a view to obtaining such
alower price based solely upon receipt of award of both por-
tions of the acquisition. This does not prevent acceptance by
the contracting officer of voluntary reductions in the price
from thelow eligible offeror before award, acceptance of vol-
untary refunds, or the change of prices after award by negoti-
ation of a contract modification.

(ii) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside portion,
the concern that is awarded the non-set-aside part of the
acquisition shall have first priority with respect to negotia-
tions for the set-aside.

19.502-4 Methods of conducting set-asides.

(a) Total small business set-asides may be conducted by
using simplified acquisition procedures (see Part 13), sealed
bids (see Part 14), or competitive proposal s (see Part 15). Par-
tial small business set-asides may be conducted using sealed
bids (see Part 14), or competitive proposals (see Part 15).

(b) Except for offers on the non-set-aside portion of partial
set-asides, offers received from concerns that do not qualify
assmall business concerns shall be considered nonresponsive
and shall be rejected. However, before rejecting an offer oth-
erwise eligible for award because of questions concerning the
size representation, an SBA determination must be obtained
(see Subpart 19.3).
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19.904

Subpart 19.9—Very Small Business Pilot
Program

19.901 General.

(@ The Very Small Business Pilot Program was estab-
lished under Section 304 of the Small Business Administra-
tion Reauthorization and Amendments Act of 1994 (Public
Law 103-403).

(b) The purpose of the program is to improve access to
Government contract opportunities for concerns that are sub-
stantially below SBA's size standards by reserving certain
acquisitions for competition among such concerns.

(c) This pilot program terminates on September 30, 2003.
Therefore, any award under this program must be made on or
before this date.

19.902 Designated SBA district.
A designated SBA district isthe geographic area served by
any of the following SBA district offices:

(1) Albuguerque, NM, serving New Mexico.

(2) Los Angeles, CA, serving the following countiesin
Cdlifornia: Los Angeles, Santa Barbara, and Ventura.

(3) Boston, MA, serving Massachusetts.

(4) Louisville, KY, serving Kentucky.

(5) Columbus, OH, serving the following counties in
Ohio: Adams, Allen, Ashland, Athens, Auglaize, Belmont,
Brown, Butler, Champaign, Clark, Clermont, Clinton,
Coshocton, Crawford, Darke, Delaware, Fairfield, Fayette,
Franklin, Gallia, Greene, Guernsey, Hamilton, Hancock, Har-
din, Highland, Hocking, Holmes, Jackson, Knox, Lawrence,
Licking, Logan, Madison, Marion, Meigs, Mercer, Miami,
Monroe, Montgomery, Morgan, Morrow, Muskingum,
Noble, Paulding, Perry, Pickaway, Pike, Preble, Putnam,
Richland, Ross, Scioto, Shelby, Union, Van Wert, Vinton,
Warren, Washington, and Wyandot.

(6) New Orleans, LA, serving Louisiana.

(7) Detroit, MI, serving Michigan.

(8) Philadelphia, PA, serving the State of Delaware and
thefollowing countiesin Pennsylvania: Adams, Berks, Brad-
ford, Bucks, Carbon, Chester, Clinton, Columbia, Cumber-
land, Dauphin, Delaware, Franklin, Fulton, Huntington,
Juniata, Lackawanna, Lancaster, Lebanon, Lehigh, Luzerne,
Lycoming, Mifflin, Monroe, Montgomery, Montour,
Northampton, Northumberland, Philadelphia, Perry, Pike,
Potter, Schuylkill, Snyder, Sullivan, Susguehanna, Tioga,
Union, Wayne, Wyoming, and York.

(9) El Paso, TX, serving the following counties in
Texas: Burster, Culberson, El Paso, Hudspeth, Jeff Davis,
Pecos, Presidio, Reeves, and Terrell.

(10) Santa Ana, CA, serving the following countiesin
Cdifornia: Orange, Riverside, and San Bernadino.

19.903 Applicability.

(@) The Very Small Business Pilot Program applies to
acquisitions, including construction acquisitions, with an esti-
mated value exceeding $2,500 but not greater than $50,000,
when—

(2) In the case of an acquisition for supplies, the con-
tracting office is located within the geographical area served
by a designated SBA district; or

(2) In the case of an acquisition for other than supplies,
the contract will be performed within the geographical area
served by adesignated SBA district.

(b) The Very Small Business Pilot Program does not apply
to—

(1) Acquisitions that will be awarded pursuant to the
8(a) Program;

(2) Any requirement that is subject to the Small Busi-
ness Competitiveness Demonstration Program (see Subpart
19.10); or

(3) Acquisitions of $15,000 or less facilitating the
defense against terrorism or biological or chemical attack
against the United States as described in 13.201(g).

19.904 Procedures.

(a) A contracting officer must set-aside for very small busi-
ness concerns each acquisition that has an anticipated dollar
value exceeding $2,500 but not greater than $50,000 if—

(1) In the case of an acquisition for supplies—
(i) The contracting office is located within the geo-
graphical area served by adesignated SBA district; and
(ii) There is a reasonable expectation of obtaining
offers from two or more responsible very small business con-
cerns headquartered within the geographical area served by
the designated SBA district that are competitive in terms of
market prices, quality, and delivery; or
(2) In the case of an acquisition for services—
(i) The contract will be performed within the geo-
graphical area served by a designated SBA district; and
(if) There is a reasonable expectation of obtaining
offersfrom two or more responsible very small business con-
cerns headquartered within the geographical area served by
the designated SBA district that are competitive in terms of
market prices, quality, and delivery.

(b) Contracting officers must determinethe applicable des-
ignated SBA district office as defined at 19.902. The geo-
graphic areas served by the SBA Los Angeles and Santa Ana
District offices will be treated as one designated SBA district
for the purposes of this subpart.

(c) If no reasonable expectation exists under paragraphs
@) (i) and (a)(2)(ii) of this section, the contracting officer
must document the file and proceed with the acquisition in
accordance with Subpart 19.5.

(d) If the contracting officer receives only one acceptable
offer from a responsible very small business concern in
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response to a very small business set-aside, the contracting
officer should make an award to that firm. If thereis no offer
received from avery small business concern, the contracting
officer must cancel the very small business set-aside and pro-
ceed with the acquisition in accordance with Subpart 19.5.

19.905 Salicitation provision and contract clause.

Insert the clause at 52.219-5, Very Small Business Set-
Aside, in solicitations and contracts if the acquisition is set
aside for very small business concerns.

19.9-2 (FAC 2001-09)

(@) Insert the clause at 52.219-5 with its Alternate |—
(1) In construction or service contracts; or

(2) When the acquisition is for a product in a class for
which the Small Business Administration haswaived the non-
manufacturer rule (see 19.102(f)(4) and (5)).

(b) Insert the clause at 52.219-5 with its Alternate |1 when
Alternate | does not apply, the acquisition is processed under
simplified acquisition procedures, and the total amount of the
contract does not exceed $25,000.
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25.1102

Subpart 25.11—Solicitation Provisions and
Contract Clauses

25.1101 Acquisition of supplies.

Thefollowing provisions and clauses apply to the acquisi-
tion of supplies and the acquisition of services involving the
furnishing of supplies.

(@) (1) Insert the clause at 52.225-1, Buy American Act—
Supplies, in solicitations and contracts with aval ue exceeding
$2,500 ($15,000 for acquisitions as described in 13.201(g))
but not exceeding $25,000; and in solicitations and contracts
with a value exceeding $25,000, if none of the clauses pre-
scribed in paragraphs (b) and (c) of this section apply, except
if—

(i) The solicitation is restricted to domestic end
products in accordance with Subpart 6.3;

(i) The acquisition isfor supplies for use within the
United States and an exception to the Buy American Act
applies (e.g., nonavailability or public interest); or

(iif) The acquisition is for supplies for use outside
the United States.

(2) Insert the provision at 52.225-2, Buy American Act
Certificate, in solicitations containing the clause at 52.225-1.

(b) (2) (i) Insert the clause at 52.225-3, Buy American
Act—North American Free Trade Agreement—Israeli Trade
Act, in solicitations and contracts if—

(A) Theacquisitionisfor supplies, or for services
involving the furnishing of supplies, for use within the United
States, and the value of the acquisition is more than $25,000,
but isless than $177,000; and

(B) No exception in 25.401 applies. For acquisi-
tions of agencies not subject to the Israeli Trade Act (see
25.406), see agency regulations.

(ii) If the acquisition value exceeds $25,000 but is
less than $50,000, use the clause with its Alternate .

(iii) If the acquisition value is $50,000 or more but
islessthan $54,372, use the clause with its Alternate 1.

(2) (i) Insert the provision at 52.225-4, Buy American
Act—North American Free Trade Agreement—Isragli Trade
Act Certificate, in solicitations containing the clause at
52.225-3.

(ii) If the acquisition value exceeds $25,000 but is
less than $50,000, use the provision with its Alternate |.

(iii) If the acquisition value is $50,000 or more but
isless than $54,372, use the provision with its Alternate I1.

(c) (2) Insert the clause at 52.225-5, Trade Agreements, in
solicitations and contracts valued at $177,000 or more, if the
Trade Agreements Act applies (see 25.401 and 25.403) and
the agency has determined that the restrictions of the Buy
American Act are not applicable to U.S.-made end products.
If the agency has not made such adetermination, the contract-
ing officer must follow agency procedures.

(2) Insert the provision at 52.225-6, Trade Agreements
Certificate, in solicitations containing the clause at 52.225-5.
(d) Insert the provision at 52.225-7, Waiver of Buy Amer-
ican Act for Civil Aircraft and Related Articles, in solicita-
tions for civil aircraft and related articles (see 25.407), if the
acquisition valueis less than $177,000.

(e) Insert the clause at 52.225-8, Duty-Free Entry, in solic-
itations and contracts for supplies that may be imported into
the United States and for which duty-free entry may be
obtained in accordance with 25.903(a), if the value of the
acquisition—

(1) Exceeds $100,000; or

(2) 1s$100,000 or less, but the savingsfrom waiving the
duty is anticipated to be more than the administrative cost of
waiving the duty. When used for acquisitions valued at
$100,000 or less, the contracting officer may modify
paragraphs (b)(1) and (i)(2) of the clause to reduce the dollar
figure.

25.1102 Acquisition of construction.

(@) Insert the clause at 52.225-9, Buy American Act—
Construction Materials, in solicitations and contracts for con-
struction that is performed in the United States valued at less
than $6,806,000.

(1) Listin paragraph (b)(2) of the clauseall foreign con-
struction material excepted from the requirements of the Buy
American Act.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(3)(i) of the clause.

(b)(1) Insert the provision at 52.225-10, Notice of Buy
American Act Requirement—Construction Materias, in
solicitations containing the clause at 52.225-9.

(2) If insufficient timeisavailable to process a determi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, use the provision withits Alternatel.

(c) Insert the clause at 52.225-11, Buy American Act—
Congtruction Materials under Trade Agreements, in solicita-
tions and contracts for construction that is performed in the
United States valued at $6,806,000 or more.

(1) Listinparagraph (b)(3) of the clause all foreign con-
struction material excepted from the requirements of the Buy
American Act, other than designated country or NAFTA
country construction material.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(4)(i) of the clause.

(3) For acquisitions valued at $6,806,000 or more, but
less than $7,068,419, use the clause with its Alternate |.

(d)(1) Insert the provision at 52.225-12, Notice of Buy
American Act Requirement—Construction Materials under
Trade Agreements, in solicitations containing the clause at
52.225-11.
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(2) If insufficient timeis availableto process adetermi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, usethe provision with its Alternate I.

(3) For acquisitions valued at $6,806,000 or more, but
less than $7,068,419, use the clause with its Alternate I1.

25.1103 Other provisionsand clauses.

(8) Restrictions on certain foreign purchases. Insert the
clause at 52.225-13, Restrictions on Certain Foreign Pur-
chases, in solicitations and contracts with a value exceeding
| $2,500 ($15,000 for acquisitions as described in 13.201(g)),
unless an exception applies (see 25.701(a)(2)).

(b) Trandations. Insert the clause at 52.225-14, Inconsis-
tency Between English Version and Translation of Contract,
in solicitations and contracts if anticipating trandation into
another language.

(c) Sanctions. (1) Except as provided in paragraph (c)(2)
of this section, insert the clause at—

(i) 52.225-15, Sanctioned European Union Country
End Products, in solicitations and contracts for supplies val-
ued at less than $177,000; or
(if) 52.225-16, Sanctioned European Union Country
Services, in solicitations and contracts for services—
(A) Listed in 25.601(a)(3)(i); or

25.11-2

(B) Valued at less than $177,000.
(2) Do not insert the clauses in paragraph (c)(1) of this
section in—

(i) Solicitations issued and contracts awarded by—

(A) A contracting activity located outside of the
United States, provided the supplies will be used or the ser-
vices will be performed outside of the United States; or

(B) The Department of Defense;

(i) Purchases at or below the simplified acquisition
threshold awarded using simplified acquisition procedures,

(iii) Total small business set-asides;

(iv) Contracts in support of U.S. national security
interests;

(v) Contracts for essential spare, repair, or replace-
ment parts available only from sanctioned EU member states;
or

(vi) Contracts for which the head of the agency has
made a determination in accordance with 25.602(b).

(d) Foreign currency offers. Insert the provision at 52.225-
17, Evaluation of Foreign Currency Offers, in solicitations
that permit the use of other than a specified currency. Insertin
the provision the source of the rateto be usedin theevaluation
of offers.
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2.101

than a cost input base representing the total activity of abusi-
ness unit during a cost accounting period.

“Governmentwide acquisition contract (GWAC)” means
atask-order or delivery-order contract for information tech-
nology established by one agency for Governmentwide use
that is operated—

(1) By an executive agent designated by the Office of
Management and Budget pursuant to section 5112(€) of the
Clinger-Cohen Act, 40 U.S.C. 1412(e); or

(2) Under adelegation of procurement authority issued
by the Genera Services Administration (GSA) prior to
August 7, 1996, under authority granted GSA by the Brooks
Act, 40 U.S.C. 759 (repealed by Pub. L. 104-106).

The Economy Act does not apply to orders under a Govern-
mentwide acquisition contract.

“Governmentwide point of entry (GPE)” meansthe single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).

“Head of the contracting activity” means the official who
has overall responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administra-
tion, and the Coast Guard, the term also includes any non-
profit research ingtitution that was an integral part of such a
college or university before November 14, 1986.

“HUBZone" means a historically underutilized business
zonethat is an arealocated within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Inwriting,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronicaly transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
asingle, final cost objective, but identified with two or more
final cost objectives or an intermediate cost objective.

“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a
given period to direct labor cost, manufacturing cost, or
another appropriate base for the same period (see also “final
indirect cost rate”).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to the Davis-
Bacon Act and its related statutes and implementing regula-
tions, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environ-
mental Protection Acts and Executive orders.

“Information other than cost or pricing data’ means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost realism. For example, such
information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Information technology” means any eguipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(2) For purposes of this definition, equipment is used
by an agency if the equipment is used by the agency directly
or is used by a contractor under a contract with the agency
that requires—

(i) Itsuse; or
(if) To a significant extent, its use in the perfor-
mance of a service or the furnishing of a product.

(2) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and related
resources.

(3) The term “information technology” does not
include any equipment that—

(i) Is acquired by a contractor incidental to a
contract; or

(ii) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, manipula-
tion, management, movement, control, display, switching,
interchange, transmission, or reception of data or informa-
tion. For example, HVAC (heating, ventilation, and air con-
ditioning) equipment, such as thermostats or temperature
control devices, and medical equipment where information
technology is integral to its operation, are not information
technology.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government
employees. This definition is a policy determination, not a
legal determination. An inherently governmental function
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includes activities that require either the exercise of
discretion in applying Government authority, or the making
of value judgments in making decisions for the Government.
Governmental functions normally fall into two categories:
the act of governing, i.e, the discretionary exercise of
Government authority, and monetary transactions and
entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so as to—

(i) Bind the United States to take or not to take
some action by contract, policy, regulation, authorization,
order, or otherwise;

(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or crimina judicia pro-
ceedings, contract management, or otherwise;

(iii) Significantly affect the life, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection,
control, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officials.
They aso do not include functions that are primarily minis-
terial and internal in nature, such as building security, mail
operations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine elec-
trical or mechanical services. The list of commercial activi-
tiesincluded in the attachment to Office of Management and
Budget (OMB) Circular No. A-76 is an authoritative, nonex-
clusive list of functions that are not inherently governmental
functions.

“Inspection” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Insurance” means a contract that provides that for a stip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.

“Invoice” means a contractor’s hill or written request for
payment under the contract for supplies delivered or services
performed (see also “proper invoice”).

“Irrevocable |etter of credit” means awritten commitment
by afederadly insured financia institution to pay al or part
of a stated amount of money, until the expiration date of the
letter, upon the Government’s (the beneficiary) presentation
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of awritten demand for payment. Neither the financial insti-
tution nor the offeror/contractor can revoke or condition the
letter of credit.

“Labor surplus area” means a geographical areaidentified
by the Department of Labor in accordance with 20 CFR part
654, subpart A, as an area of concentrated unemployment or
underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is substan-
tially in labor surplus areas if the costs incurred under the
contract on account of manufacturing, production, or perfor-
mance of appropriate services in labor surplus areas exceed
50 percent of the contract price.

“Latent defect” means a defect that exists at the time of
acceptance but cannot be discovered by a reasonable inspec-
tion.

“List of Parties Excluded from Federal Procurement and
Nonprocurement Programs’ means a list compiled, main-
tained, and distributed by the General Services Administra-
tion containing the names and other information about
parties debarred, suspended, or voluntarily excluded under
the Nonprocurement Common Rule or the Federal Acquisi-
tion Regulation, parties who have been proposed for debar-
ment under the Federal Acquisition Regulation, and parties
determined to be ineligible.

“Major system” means that combination of elements that
will function together to produce the capabilities required to
fulfill amission need. The elements may include hardware,
equipment, software, or any combination thereof, but
exclude construction or other improvements to real property.
A system isamajor system if—

(1) The Department of Defense is responsible for the
system and the total expenditures for research, development,
test, and evaluation for the system are estimated to be more
than $115,000,000 (based on fiscal year 1990 constant dol-
lars) or the eventual total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(2) A civilian agency isresponsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “major system” established by the
agency pursuant to Office of Management and Budget Cir-
cular A-109, entitled “Magjor System Acquisitions,” which-
ever is greater; or

(3) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Make-or-buy program” means that part of a contractor’s
written plan for a contract identifying those major items to
be produced or work efforts to be performed in the prime
contractor’s facilities and those to be subcontracted.
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“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy agency
needs.

“Master solicitation” means a document containing spe-
cia clauses and provisions that have been identified as
essential for the acquisition of a specific type of supply or
service that is acquired repetitively.

“May” denotes the permissive. However, the words “no
person may ..."” mean that no person is required, authorized,
or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services using simplified acquisition procedures, the aggre-
gate amount of which does not exceed the micro-purchase
threshold.

“Micro-purchase threshold” means $2,500, except it
means—

(1) $2,000 for construction subject to the Davis-Bacon
Act; and

(2) $15,000 for acquisitions by or for the Department
of Defense facilitating the defense against terrorism or bio-
logical or chemical attack as described in 13.201(g), except
for construction subject to the Davis-Bacon Act.

“Minority Institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k), including
aHispanic-serving institution of higher education, as defined
in Section 316(b)(1) of the Act (20 U.S.C. 1101a).

“Multi-agency contract (MAC)” means a task-order or
delivery-order contract established by one agency for use by
Government agencies to obtain supplies and services, con-
sistent with the Economy Act (see 17.500(b)). Multi-agency
contracts include contracts for information technol ogy estab-
lished pursuant to section 5124(a)(2) of the Clinger-Cohen
Act, 40 U.S.C. 1424(a)(2).

“Must” (see“shall”).

“National defense” means any activity related to pro-
grams for military or atomic energy production or construc-
tion, military assistance to any foreign nation, stockpiling, or
space.

“Neutral person” means an impartial third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in contro-
versy. A neutral person may be a permanent or temporary
officer or employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral person
must have no official, financial, or personal conflict of inter-
est with respect to the issues in controversy, unless the inter-
est is fully disclosed in writing to all parties and al parties
agree that the neutral person may serve (5 U.S.C. 583).

“Nondevelopmental item” means—

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (1) of this defini-
tion that requires only minor modification or modifications
of a type customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely
because the item is not yet in use.

“Novation agreement” means a legal instrument—

(1) Executed by the—

(i) Contractor (transferor);
(i) Successor in interest (transferee); and
(iii) Government; and

(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes
all obligations under the contract, and the Government rec-
ognizes the transfer of the contract and related assets.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers called “bids’ or “sealed bids’; responses to
reguests for proposals (negotiation) are offers called “pro-
posals’; however, responses to requests for quotations (sim-
plified acquisition) are “quotations,” not offers.  For
unsolicited proposals, see Subpart 15.6.

“Offeror” means offeror or bidder.

“Option” means a unilateral right in a contract by which,
for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

“Organizationa conflict of interest” means that because
of other activities or relationships with other persons, a per-
son is unable or potentially unable to render impartial assis-
tance or advice to the Government, or the person’s
objectivity in performing the contract work is or might be
otherwise impaired, or a person has an unfair competitive
advantage.

“Overtime” means time worked by a contractor’'s
employee in excess of the employee's normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium, i.e., the difference between the con-
tractor's regular rate of pay to an employee and the higher
rate paid for extra-pay-shift work.

“Ozone-depleting substance” means any substance the
Environmental Protection Agency designatesin 40 CFR part
82 as—
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(1) Class |, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloro-
form; or

(2) Class Il, including, but not limited to, hydrochlo-
rofluorocarbons.

“Partial termination” means the termination of a part, but
not all, of the work that has not been completed and accepted
under a contract.

“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to
be performed with the contract requirements set forth in
clear, specific, and objective terms with measurable out-
comes as opposed to either the manner by which the work is
to be performed or broad and imprecise statements of work.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Pollution prevention” means any practice that—

(1)(i) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(il) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.

“Possessions” includes the Virgin Islands, Johnston
Island, American Samoa, Guam, Wake Isand, Midway
Island, and the Guano Islands, but does not include Puerto
Rico, leased bases, or trust territories.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship,
an instrument under seal that appoints an attorney-in-fact to
act in behalf of a surety company in signing bonds (see aso
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by infor-
mation that, compared with that opposing it, |eads to the con-
clusion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amountsto be paid for supplies or services.

“Procurement” (see “acquisition”).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency reg-
ulations specify otherwise, the term “procuring activity” is
synonymous with “contracting activity.”
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“Projected average loss’ means the estimated long-term
average loss per period for periods of comparable exposure
torisk of loss.

“Proper invoice” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification requirement” means a Government
reguirement for testing or other quality assurance demonstra-
tion that must be completed before award of a contract.

“Qualified products list (QPL)” means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services
performed (see Subpart 46.6). Receiving reports must meet
the requirements of 32.905(c).

“Recovered materia” means waste materials and by-
products recovered or diverted from solid waste, but the term
does not include those materials and by-products generated
from, and commonly reused within, an original manufactur-
ing process. For use in Subpart 11.3 for paper and paper
products, see the definition at 11.301.

“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewabl e energy technology” means—

(1) Technologies that use renewable energy to provide
light, heat, cooling, or mechanical or electrical energy for
usein facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive
solar design.

“Residual value” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of atangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if
the asset is traded in on another asset. The estimated resid-
ual valueisa current forecast of the residual value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit ser-
vices at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or ser-
vice. Theterm includes—

(1) Government-owned contractor-operated (GOCO)
facilities, and



SUBPART 2.1—DEFINITIONS

2.101

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(i) A majority ownership; or

(i) Less than a mgjority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of the
risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of the
executive agency.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans, and

(if) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of aveteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be trans-
ported.

“Shop drawings’ means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or
both of the following:

(1) The proposed fabrication and assembly of struc-
tural elements.

(2) The instdlation (i.e, form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy
that is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individua that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures’ means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except that in the case of any contract to be awarded and per-
formed, or purchase to be made—

(1) Outside the United States in support of a contin-
gency operation (as defined in 10 U.S.C. 101(a)(13)) or a
humanitarian or peacekeeping operation (as defined in 10
U.S.C. 2302(8) and 41 U.S.C. 259(d)), the term means
$200,000; or

(2) To facilitate the defense against terrorism or bio-
logical or chemical attack against the United States, for
acquisitions—

(i) Inside the United States, by or for the Depart-
ment of Defense, for which award is made and funds are
obligated on or before September 30, 2003, in support of a
contingency operation (as defined in 10 U.S.C. 101(a)(13)),
the term means $250,000; or

(i) Outside the United States, by or for the Depart-
ment of Defense, for which award is made and funds are
obligated on or before September 30, 2003, in support of a
contingency operation (as defined in 10 U.S.C. 101(a)(13)),
the term means $500,000.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than 500
employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in 13
CFR part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-
23(a) for joint ventures under the price evaluation adjust-
ment for small disadvantaged business concerns), means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to the acquisi-
tion; and either—

(1) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individua
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(i) It isidentified, on the date of its representation,
as a certified small disadvantaged business concern in the
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data base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged busi-
ness concern in accordance with 13 CFR part 124, subpart B,
and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has
occurred since it submitted its application. In this case, a
contractor must receive certification as a small disadvan-
taged business by the Small Business Administration prior to
contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiat-
ing with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid
procedures are called “invitations for bids.” Solicitations
under negotiated procedures are called “requests for propos-
als” Solicitations under simplified acquisition procedures
may require submission of either a quotation or an offer.

“Solicitation provision or provision” means a term or
condition used only in solicitations and applying only before
contract award.

“Source selection information” means any of the follow-
ing information that is prepared for use by an agency for the
purpose of evaluating a bid or proposal to enter into an
agency procurement contract, if that information has not
been previousy made available to the public or disclosed
publicly:

(2) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.

(2) Proposed costs or prices submitted in response to
an agency solicitation, or lists of those proposed costs or
prices.

(3) Source selection plans.

(4) Technical evaluation plans.

(5) Technical evaluations of proposals.

(6) Cost or price evaluations of proposals.

(7) Competitive range determinations that identify pro-
posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.

(9) Reports and evaluations of source selection panels,
boards, or advisory councils.

(10) Other information marked as “Source Selection
Information—See FAR 2.101 and 3.104” based on a case-
by-case determination by the head of the agency or the con-
tracting officer, that its disclosure would jeopardize the
integrity or successful completion of the Federal agency pro-
curement to which the information relates.
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“Special competency” means a specia or unique capabil-
ity, including qualitative aspects, developed incidenta to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“State and local taxes’ means taxes levied by the States,
the District of Columbia, Puerto Rico, possessions of the
United States, or their political subdivisions.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantialy the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to pre-
pare and utilize a variation of that provision or clause to
accommodate requirements that are peculiar to an individual
acquisition; provided that the variation includes the salient
features of the FAR provision or clause, and is not inconsis-
tent with the intent, principle, and substance of the FAR pro-
vision or clause or related coverage of the subject matter.

“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies’ means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of aprincipal to satisfy acon-
tractua obligation. The types of sureties referred to are as
follows:

(1) Anindividual surety is one person, as distinguished
from a business entity, who is liable for the entire pena
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liabil-
ity for each surety may be stated.

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “ suspended.”

“Task order” means an order for services placed against
an established contract or with Government sources.

“Taxpayer Identification Number (TIN)” means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a
Socia Security Number or an Employer Identification Num-
ber.
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“Termination for convenience” means the exercise of the
Government’s right to completely or partially terminate per-
formance of work under a contract when it isin the Govern-
ment’s interest.

“Termination for default” means the exercise of the Gov-
ernment’s right to completely or partialy terminate a con-
tract because of the contractor’s actual or anticipated failure
to perform its contractual obligations.

“Terminated portion of the contract” means the portion of
a contract that the contractor is not to perform following a
partial termination. For construction contracts that have
been completely terminated for convenience, it means the
entire contract, notwithstanding the completion of, and pay-
ment for, individual items of work before termination.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements
under a Government contract to which it isallocable.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that—

(2) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—
(i) Is the product of original thinking submitted
confidentially by one source;
(if) Contains new, novel, or changed concepts,
approaches, or methods,
(i) Was not submitted previously by another; and
(iv) Is not otherwise available within the Federa
Government.
(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except as follows:

(1) For use in Subpart 22.8, see the definition at
22.801.

(2) For use in Subpart 22.10, see the definition at
22.1001.

(3) For use in Subpart 22.13, see the definition at
22.1301.

(4) For usein Part 25, see the definition at 25.003.

(5) For use in Subpart 47.4, see the definition at
47.401.

“Unsolicited proposal” means a written proposa for a
new or innovative idea that is submitted to an agency on the
initiative of the offeror for the purpose of obtaining a con-
tract with the Government, and that is not in response to a
request for proposals, Broad Agency Announcement, Small
Business Innovation Research topic, Small Business Tech-
nology Transfer Research topic, Program Research and
Development Announcement, or any other Government-ini-
tiated solicitation or program.

“Value engineering” means an analysis of the functions of
a program, project, system, product, item of equipment,

building, facility, service, or supply of an executive agency,
performed by qualified agency or contractor personnel,
directed at improving performance, reliability, quality,
safety, and life-cycle costs (Section 36 of the Office of Fed-
eral Procurement Policy Act, 41 U.S.C. 401, et seq.). For use
in the clause at 52.248-2, see the definition at 52.248-2(b).

“Value engineering change proposal (VECP)'—

(1) Means a proposal that—

(i) Requires a change to the instant contract to
implement; and

(i) Resultsin reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics, provided, that it does not involve a change—

(A) In deliverable end item quantities only;

(B) In research and development (R&D) items
or R&D test quantities that are due solely to results of previ-
ous testing under the instant contract; or

(C) To the contract type only.

(2) For usein the clauses at—

(i) 52.248-2, see the definition at 52.248-2(b); and
(ii) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new
technology will become, a source of raw materials.

“Warranty” means a promise or afirmation given by a
contractor to the Government regarding the nature, useful-
ness, or condition of the supplies or performance of services
furnished under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see “in writing”).
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7.000 Scope of part.

This part prescribes policies and procedures for—

(a) Developing acquisition plans;

(b) Determining whether to use commercial or Govern-
ment resources for acquisition of supplies or services,

(c) Deciding whether it is more economical to lease
equipment rather than purchase it; and

(d) Determining whether functions are inherently govern-
mental .

Subpart 7.1—Acquisition Plans

7.101 Definitions.

Asused in this subpart—

“Acquisition streamlining” means any effort that results
in more efficient and effective use of resources to design
and develop, or produce quality systems. This includes
ensuring that only necessary and cost-effective require-
ments are included, at the most appropriate time in the
acquisition cycle, in solicitations and resulting contracts for
the design, development, and production of new systems, or
for modifications to existing systems that involve redesign
of systems or subsystems.

“Life-cycle cost” means the total cost to the Government
of acquiring, operating, supporting, and (if applicable) dis-
posing of the items being acquired.

“Order” means an order placed under a—

(1) Federal Supply Schedule contract; or

(2) Task-order contract or delivery-order contract
awarded by another agency, (i.e., Governmentwide acquisi-
tion contract or multi-agency contract).

“Planner” means the designated person or office respon-
sible for developing and maintaining a written plan, or for
the planning function in those acquisitions not requiring a
written plan.

7.102 Policy.

(a) Agencies shall perform acquisition planning and con-
duct market research (see Part 10) for all acquisitions in
order to promote and provide for—

(1) Acquisition of commercial items or, to the extent
that commercial items suitable to meet the agency's needs
are not available, nondevelopmental items, to the maximum
extent practicable (10 U.S.C. 2377 and 41 U.S.C. 251, et
seq.); and

(2) Full and open competition (see Part 6) or, when
full and open competition is not required in accordance with
Part 6, to obtain competition to the maximum extent practi-
cable, with due regard to the nature of the supplies or ser-
vices to be acquired (10 U.S.C. 2301(a)(5) and 41 U.S.C.
253a(a)(1)).

(b) This planning shall integrate the efforts of al person-
nel responsible for significant aspects of the acquisition. The

purpose of this planning is to ensure that the Government
meets its needs in the most effective, economical, and
timely manner. Agencies that have a detailed acquisition
planning system in place that generally meets the require-
ments of 7.104 and 7.105 need not revise their system to
specifically meet al of these requirements.

7.103 Agency-head responsibilities.

The agency head or a designee shall prescribe proce-
dures for—

(a) Promoting and providing for full and open competi-
tion (see Part 6) or, when full and open competition is not
required in accordance with Part 6, for obtaining competi-
tion to the maximum extent practicable, with due regard to
the nature of the supplies and services to be acquired (10
U.S.C. 2301(a)(5) and 41 U.S.C. 253a(a)(1)).

(b) Encouraging offerors to supply commercial items, or
to the extent that commercia items suitable to meet the
agency needs are not available, nondevelopmental items in
response to agency solicitations (10 U.S.C. 2377 and 41
U.S.C. 251, et seq.); and

() Ensuring that acquisition planners address the
requirement to specify needs, develop specifications, and to
solicit offers in such a manner to promote and provide for
full and open competition with due regard to the nature of
the supplies and services to be acquired (10 U.S.C.
2305(a)(1)(A) and 41 U.S.C. 253a(a)(1)). (See Part 6 and
10.002.)

(d) Establishing criteria and thresholds at which increas-
ingly greater detail and formality in the planning process is
required as the acquisition becomes more complex and
costly, specifying those cases in which a written plan shall
be prepared.

(e) Writing plans either on a systems basis, on an individ-
ua contract basis, or on an individua order basis, depend-
ing upon the acquisition.

(f) Ensuring that the principles of this subpart are used,
as appropriate, for those acquisitions that do not require a
written plan as well as for those that do.

(g) Designating planners for acquisitions.

(h) Reviewing and approving acquisition plans and revi-
sions to these plans.

(i) Establishing criteria and thresholds at which design-
to-cost and life-cycle-cost techniques will be used.

(j) Establishing standard acquisition plan formats, if
desired, suitable to agency needs; and

(K) Waiving requirements of detail and formality, as nec-
essary, in planning for acquisitions having compressed
delivery or performance schedul es because of the urgency of
the need.

(I) Assuring that the contracting officer, prior to contract-
ing, reviews:

7.1-1
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(1) The acquisition history of the supplies and ser-
vices; and

(2) A description of the supplies, including, when nec-
essary for adequate description, a picture, drawing, dia-
gram, or other graphic representation.

(m) Ensuring that agency planners include use of the
metric system of measurement in proposed acquisitions in
accordance with 15 U.S.C. 205b (see 11.002(b)) and agency
metric plans and guidelines.

(n) Ensuring that agency planners—

(1) Specify needs for printing and writing paper con-
sistent with the minimum content standards specified in sec-
tion 505 of Executive Order 13101 of September 14, 1998,
Greening the Government through Waste Prevention, Recy-
cling, and Federal Acquisition (see 11.303); and

(2) Comply with the policy in 11.002(d) regarding
procurement of products containing recovered materials,
and environmentally preferable and energy-efficient prod-
ucts and services.

(o) Ensuring that acquisition planners specify needs and
develop plans, drawings, work statements, specifications, or
other product descriptions that address Electronic and Infor-
mation Technology Accessibility Standards (see 36 CFR
part 1194) in proposed acquisitions (see 11.002(e)) and that
these standards are included in requirements planning, as
appropriate (see Subpart 39.2).

(p) Making a determination, prior to issuance of a solici-
tation for advisory and assistance services involving the
analysis and evaluation of proposals submitted in response
to a solicitation, that a sufficient number of covered person-
nel with the training and capability to perform an evalua-
tion and analysis of proposals submitted in response to a
solicitation are not readily available within the agency or
from another Federal agency in accordance with the guide-
lines at 37.204.

(9) Ensuring that no purchase request is initiated or con-
tract entered into that would result in the performance of an
inherently governmental function by a contractor and that
al contracts or orders are adequately managed so as to
ensure effective official control over contract or order per-
formance.

(r) Ensuring that knowledge gained from prior acquisi-
tions is used to further refine requirements and acquisition
strategies. For services, greater use of performance-based
contracting methods and, therefore, fixed-price contracts
(see 37.602-5) should occur for follow-on acquisitions.

(s) Ensuring that acquisition planners, to the maximum
extent practicable—

(1) Structure contract requirements to facilitate com-
petition by and among small business concerns; and

(2) Avoid unnecessary and unjustified bundling that
precludes small business participation as contractors (see
7.107) (15 U.S.C. 631(j)).

7.1-2

(t) Ensuring that agency planners on information technol-
ogy acquisitions comply with the capital planning and
investment control requirements in 40 U.S.C. 1422 and
OMB Circular A-130.

7.104 General procedures.

(@) Acquisition planning should begin as soon as the
agency need is identified, preferably well in advance of the
fiscal year in which contract award or order placement is
necessary. In developing the plan, the planner shall form a
team consisting of al those who will be responsible for sig-
nificant aspects of the acquisition, such as contracting, fis-
cal, legal, and technical personnel. The planner should
review previous plans for similar acquisitions and discuss
them with the key personnel involved in those acquisitions.
At key dates specified in the plan or whenever significant
changes occur, and no less often than annually, the planner
shall review the plan and, if appropriate, reviseit.

(b) Requirements and logistics personnel should avoid
issuing requirements on an urgent basis or with unrealistic
delivery or performance schedules, since it generaly
restricts competition and increases prices. Early in the plan-
ning process, the planner should consult with requirements
and logistics personnel who determine type, quality, quan-
tity, and delivery requirements.

(c) The planner shall coordinate with and secure the con-
currence of the contracting officer in all acquisition plan-
ning. If the plan proposes using other than full and open
competition when awarding a contract, the plan shall also be
coordinated with the cognizant competition advocate.

7.105 Contentsof written acquisition plans.

In order to facilitate attainment of the acquisition objec-
tives, the plan must identify those milestones at which deci-
sions should be made (see paragraph (b)(18) of this section).
The plan must address all the technical, business, manage-
ment, and other significant considerations that will control
the acquisition. The specific content of plans will vary,
depending on the nature, circumstances, and stage of the
acquisition. In preparing the plan, the planner must follow
the applicable instructions in paragraphs (a) and (b) of this
section, together with the agency’s implementing proce-
dures. Acquisition plans for service contracts or orders
must describe the strategies for implementing performance-
based contracting methods or must provide rationale for not
using those methods (see Subpart 37.6).

(a) Acquisition background and objectives—(1) Satement
of need. Introduce the plan by abrief statement of need. Sum-
marize the technical and contractual history of the acquisi-
tion. Discuss feasible acquisition aternatives, the impact of
prior acquisitions on those alternatives, and any related in-
house effort.
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(2) Applicable conditions. State all significant condi-
tions affecting the acquisition, such as—

(i) Requirements for compatibility with existing or
future systems or programs; and

(if) Any known cost, schedule, and capability or
performance constraints.

(3) Cost. Set forth the established cost goals for the
acquisition and the rationale supporting them, and discuss
related cost concepts to be employed, including, as appro-
priate, the following items:

(i) Life-cycle cost. Discuss how life-cycle cost will
be considered. If it is not used, explain why. If appropriate,
discuss the cost model used to develop life-cycle-cost esti-
mates.

(if) Design-to-cost. Describe the design-to-cost
objective(s) and underlying assumptions, including the
rationale for quantity, learning-curve, and economic adjust-
ment factors. Describe how objectives are to be applied,
tracked, and enforced. Indicate specific related solicitation
and contractual requirements to be imposed.

(iii) Application of should-cost. Describe the appli-
cation of should-cost analysisto the acquisition (see 15.407-
4).

(4) Capability or performance. Specify the required
capabilities or performance characteristics of the supplies or
the performance standards of the services being acquired
and state how they are related to the need.

(5) Delivery or performance-period requirements.
Describe the basis for establishing delivery or performance-
period requirements (see Subpart 11.4). Explain and pro-
vide reasons for any urgency if it results in concurrency of
development and production or constitutes justification for
not providing for full and open competition.

(6) Trade-offs. Discuss the expected consequences of
trade-offs among the various cost, capability or perfor-
mance, and schedule goals.

(7) Risks. Discuss technical, cost, and schedule risks
and describe what efforts are planned or underway to reduce
risk and the consequences of failure to achieve goals. If con-
currency of development and production is planned, discuss
its effects on cost and schedule risks.

(8) Acquisition streamlining. If specifically desig-
nated by the requiring agency as a program subject to acqui-
sition streamlining, discuss plans and procedures to—

(i) Encourage industry participation by using draft
solicitations, presolicitation conferences, and other means of
stimulating industry involvement during design and devel-
opment in recommending the most appropriate application
and tailoring of contract requirements;

(ii) Select and tailor only the necessary and cost-
effective requirements; and

(iii) State the timeframe for identifying which of
those specifications and standards, originally provided for
guidance only, shall become mandatory.

(b) Plan of action—(1) Sources. Indicate the prospective
sources of supplies or services that can meet the need. Con-
sider required sources of supplies or services (see Part 8).
Include consideration of small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns (see Part
19), and the impact of any bundling that might affect their
participation in the acquisition (see 7.107) (15 U.S.C.
644(e)). Address the extent and results of the market
research and indicate their impact on the various el ements of
the plan (see Part 10).

(2) Competition. (i) Describe how competition will be
sought, promoted, and sustained throughout the course of
the acquisition. If full and open competition is not contem-
plated, cite the authority in 6.302, discuss the basis for the
application of that authority, identify the source(s), and dis-
cuss why full and open competition cannot be obtained.

(ii) Identify the major components or subsystems.
Discuss component breakout plans relative to these major
components or subsystems. Describe how competition will
be sought, promoted, and sustained for these components or
subsystems.

(iii) Describe how competition will be sought, pro-
moted, and sustained for spares and repair parts. |dentify the
key logistic milestones, such as technical data delivery
schedules and acquisition method coding conferences, that
affect competition.

(iv) When effective subcontract competition is both
feasible and desirable, describe how such subcontract com-
petition will be sought, promoted, and sustained throughout
the course of the acquisition. Identify any known barriers to
increasing subcontract competition and address how to over-
come them.

(3) Source-selection procedures. Discuss the source-
selection procedures for the acquisition, including the tim-
ing for submission and evaluation of proposals, and the rela-
tionship of evaluation factors to the attainment of the
acquisition objectives (see Subpart 15.3).

(4) Acquisition considerations. (i) For each contract
contemplated, discuss contract type selection (see Part 16);
use of multiyear contracting, options, or other special con-
tracting methods (see Part 17); any special clauses, special
solicitation provisions, or FAR deviations required (see Sub-
part 1.4); whether sealed bidding or negotiation will be used
and why; whether equipment will be acquired by lease or
purchase (see Subpart 7.4) and why; and any other contract-
ing considerations.

(ii) For each order contemplated, discuss—

7.1-3




FAC 200109 SEPTEMBER 30, 2002

7.105

FEDERAL ACQUISITION REGULATION

(A) For information technology acquisitions,
how the capital planning and investment control require-
ments of 40 U.S.C. 1422 and OMB Circular A-130 will be
met (see 7.103(t) and Part 39); and

(B) Why this action benefits the Government,
such as when—

(1) The agency can accomplish its mission
more efficiently and effectively (e.g., take advantage of the
servicing agency's specialized expertise; or gain access to
contractors with needed expertise); or

(2) Ordering through an indefinite delivery
contract facilitates access to small business concerns,
including small disadvantaged business concerns, 8(a) con-
tractors, women-owned small business concerns, HUBZone
small business concerns, veteran-owned small business con-
cerns, or service-disabled veteran-owned small business
concerns.

(5) Budgeting and funding. Include budget estimates,
explain how they were derived, and discuss the schedule for
obtaining adequate funds at the time they are required (see
Subpart 32.7).

(6) Product or service descriptions. Explain the choice
of product or service description types (including
performance-based contracting descriptions) to be used in
the acquisition.

(7) Priorities, allocations, and allotments. When
urgency of the requirement dictates a particularly short
delivery or performance schedule, certain priorities may
apply. If so, specify the method for obtaining and using pri-
orities, allocations, and allotments, and the reasons for them
(see Subpart 11.6).

(8) Contractor versus Government performance.
Address the consideration given to OMB Circular No. A-76
(see Subpart 7.3).

(9) Inherently governmental functions. Address the
consideration given to OFPP Policy Letter 92-1 (see Sub-
part 7.5).

(10) Management information requirements. Discuss,
as appropriate, what management system will be used by the
Government to monitor the contractor’s effort.

(11) Make or buy. Discuss any consideration given to
make-or-buy programs (see 15.407-2).

(12) Test and evaluation. To the extent applicable,
describe the test program of the contractor and the Govern-
ment. Describe the test program for each major phase of a
major system acquisition. If concurrency is planned, dis-
cuss the extent of testing to be accomplished before produc-
tion release.

(13) Logistics considerations. Describe—

(i) The assumptions determining contractor or
agency support, both initially and over the life of the acqui-
sition, including consideration of contractor or agency main-
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tenance and servicing (see Subpart 7.3) and distribution of
commercia items;

(if) The reliability, maintainability, and quality
assurance requirements, including any planned use of war-
ranties (see Part 46);

(iii) The requirements for contractor data (includ-
ing repurchase data) and data rights, their estimated cogt,
and the use to be made of the data (see Part 27); and

(iv) Standardization concepts, including the neces-
sity to designate, in accordance with agency procedures,
technical equipment as “standard” so that future purchases
of the equipment can be made from the same manufactur-
ing source.

(14) Government-furnished property. Indicate any
property to be furnished to contractors, including material
and facilities, and discuss any associated considerations,
such asits availability or the schedule for its acquisition (see
Part 45).

(15) Government-furnished information. Discuss any
Government information, such as manuals, drawings, and
test data, to be provided to prospective offerors and contrac-
tors.

(16) Environmental and energy conservation objec-
tives. Discuss al applicable environmental and energy con-
servation objectives associated with the acquisition (see Part
23), the applicability of an environmental assessment or
environmental impact statement (see 40 CFR 1502), the pro-
posed resolution of environmental issues, and any environ-
mentally-related requirements to be included in solicitations
and contracts.

(17) Security considerations. For acquisitions dealing
with classified matters, discuss how adequate security will
be established, maintained, and monitored (see Subpart 4.4).

(18) Contract administration. Describe how the con-
tract will be administered. In contracts for services, include
how inspection and acceptance corresponding to the work
statement’s performance criteriawill be enforced.

(19) Other considerations. Discuss, as applicable,
standardization concepts, the industrial readiness program,
the Defense Production Act, the Occupational Safety and
Health Act, foreign sales implications, and any other mat-
ters germane to the plan not covered el sewhere.

(20) Milestones for the acquisition cycle. Address the
following steps and any others appropriate:

Acquisition plan approval.

Statement of work.

Specifications.

Data requirements.

Completion of acquisition-package preparation.

Purchase request.

Justification and approval for other than full and open
competition where applicable and/or any required D&F
approval.
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Issuance of synopsis.

I ssuance of solicitation.

Evaluation of proposals, audits, and field reports.
Beginning and completion of negotiations.
Contract preparation, review, and clearance.
Contract award.

(21) Identification of participants in acquisition plan
preparation. List the individuals who participated in prepar-
ing the acquisition plan, giving contact information for each.

7.106 Additional requirementsfor major systems.

(& In planning for the solicitation of a magjor system (see
Part 34) development contract, planners shall consider
requiring offerors to include, in their offers, proposals to
incorporate in the design of amajor system—

(2) Items which are currently available within the sup-
ply system of the agency responsible for the major system,
available elsewhere in the national supply system, or com-
mercially available from more than one source; and

(2) Items which the Government will be able to
acquire competitively in the future if they are likely to be
needed in substantial quantities during the system’s service
life.

(b) In planning for the solicitation of a major system (see
Part 34) production contract, planners shall consider requir-
ing offerors to include, in their offers, proposals identifying
opportunities to assure that the Government will be able to
obtain, on a competitive basis, items acquired in connection
with the system that are likely to be acquired in substantial
quantities during the service life of the system. Proposals
submitted in response to such regquirements may include the
following:

(1) Proposals to provide the Government the right to
use technical data to be provided under the contract for
competitive future acquisitions, together with the cost to the
Government, if any, of acquiring such technical data and the
right to use such data.

(2) Proposals for the qualification or development of
multiple sources of supply for competitive future acquisi-
tions.

(¢) In determining whether to apply paragraphs (a) and
(b) of this section, planners shall consider the purposes for
which the system is being acquired and the technology nec-
essary to meet the system'’s required capabilities. If such
proposals are required, the contracting officer shall consider
them in evaluating competing offers. In noncompetitive
awards, the factors in paragraphs (a) and (b) of this section,
may be considered by the contracting officer as objectivesin
negotiating the contract.

7.107 Additional requirementsfor acquisitionsinvolving
bundling.

(a) Bundling may provide substantial benefits to the Gov-
ernment. However, because of the potential impact on small
business participation, the head of the agency must conduct
market research to determine whether bundling is necessary
and justified (15 U.S.C. 644(e)(2)). Market research may
indicate that bundling is necessary and justified if an agency
would derive measurably substantial benefits  (see
10.001(a)(2)(iv) and (a)(3)(vi)).

(b) Measurably substantial benefits may include, individ-
ualy or in any combination or aggregate, cost savings or
price reduction, quality improvements that will save time or
improve or enhance performance or efficiency, reduction in
acquisition cycle times, better terms and conditions, and any
other benefits. The agency must quantify the identified ben-
efits and explain how their impact would be measurably
substantial. Except as provided in paragraph (d) of this sec-
tion, the agency may determine bundling to be necessary
and justified if, as compared to the benefits that it would
derive from contracting to meet those requirements if not
bundled, it would derive measurably substantial benefits
equivalent to—

(1) Ten percent of the estimated contract value
(including options) if the valueis $75 million or less; or

(2) Five percent of the estimated contract value
(including options) or $7.5 million, whichever is greater, if
the value exceeds $75 million.

(c) Without power of delegation, the service acquisition
executive for the military departments, the Under Secretary
of Defense for Acquisition, Technology and Logistics for
the defense agencies, or the Deputy Secretary or equivalent
for the civilian agencies may determine that bundling is nec-
essary and justified when—

(1) The expected benefits do not meet the thresholds
in paragraphs (b)(1) and (b)(2) of this section but are criti-
cal to the agency’s mission success; and

(2) The acquisition strategy provides for maximum
practicable participation by small business concerns.

(d) Reduction of administrative or personnel costs alone
is not sufficient justification for bundling unless the cost
savings are expected to be at least 10 percent of the esti-
mated contract value (including options) of the bundled
reguirements.

(e) Substantial bundling is any bundling that results in a
contract with an average annual value of $10 million or
more. When the proposed acquisition strategy involves sub-
stantial bundling, the acquisition strategy must—

(1) ldentify the specific benefits anticipated to be
derived from bundling;

(2) Include an assessment of the specific impediments
to participation by small business concerns as contractors
that result from bundling;
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(3) Specify actions designed to maximize small busi-
ness participation as contractors, including provisions that
encourage small business teaming;

(4) Specify actions designed to maximize small busi-
ness participation as subcontractors (including suppliers) at
any tier under the contract or contracts that may be awarded
to meet the requirements; and

(5) Include a specific determination that the antici-
pated benefits of the proposed bundled contract justify its
use.

7.1-6 (FAC 2001-09)

(f) The contracting officer must justify bundling in acqui-
sition strategy documentation.

(g) In assessing whether cost savings would be achieved
through bundling, the contracting officer must consider the
cost that has been charged or, where data is available, could
be charged by small business concerns for the same or simi-
lar work.

(h) The requirements of this section, except for paragraph
(e), do not apply if a cost comparison analysis will be
performed in accordance with OMB Circular A-76.



8.000
8.001
8.002
8.003
8.004

8.101
8.102
8.103

8.104

8.401
8.402
8.403
8.404
8.404-1
8.404-2
8.404-3
8.405
8.405-1
8.405-2
8.405-3
8.405-4
8.405-5
8.405-6
8.405-7

8.500
8.501
8.502
8.503
8.504
8.505

FAC 200109 SEPTEMBER 30, 2002
PART 8—REQUIRED SOURCES OF SUPPLIESAND SERVICES

Scope of part.
Generd.

Priorities for use of Government supply sources.

Use of other Government supply sources.
Contract clause.

Subpart 8.1—Excess Personal Property

Definition.

Policy.

Information on avail able excess personal
property.

Obtaining nonreportable property.

Subpart 8.2—[Reserved]
Subpart 8.3—[Reserved]

Subpart 8.4—Federal Supply Schedules

Generd.

Applicability.

[Reserved]

Using schedules.

[Reserved]

[Reserved]

Requests for waivers.
Ordering office responsibilities.
[Reserved]

Order placement.

Inspection and acceptance.
Delinquent performance.
Termination for default.
Termination for convenience.
Disputes.

Subpart 8.5—Acquisition of Helium
Scope of subpart.

Definitions.

Policy.

Exception.

Procedures.

Contract clause.

Subpart 8.6—Acquisition from Federal Prison

8.601
8.602
8.603
8.604

Industries, Inc.
General.
Policy.
Purchase priorities.
Ordering procedures.

8.605
8.606

Clearances.
Exceptions.

Subpart 8.7—Acquisition from Nonpr ofit

Agencies Employing People Who Are Blind or

8.700
8.701
8.702
8.703
8.704
8.705
8.705-1
8.705-2
8.705-3
8.705-4
8.706
8.707
8.708
8.709
8.710
8.711
8.712
8.713
8.714

8.715
8.716

8.800
8.801
8.802

8.1100
8.1101
8.1102
8.1103
8.1104

Sever ey Disabled
Scope of subpart.
Definitions.
General.
Procurement List.
Purchase priorities.
Procedures.
General.
Direct-order process.
Allocation process.
Compliance with orders.
Purchase exceptions.
Prices.
Shipping.
Payments.
Quality of merchandise.
Quality complaints.
Specification changes.
Optional acquisition of supplies and services.

Communications with the central nonprofit
agencies and the Committee.

Replacement commaodities.

Change-of-name and successor in interest
procedures.

Subpart 8.8—Acquisition of Printing and

Related Supplies
Scope of subpart.
Definitions.
Policy.

Subpart 8.9—[Reserved]

Subpart 8.10—[Reserved]

Subpart 8.11—L easing of Motor Vehicles

Scope of subpart.
Definitions.

Presolicitation requirements.
Contract requirements.
Contract clauses.



This page intentionally left blank.

82  (FAC 2001-09)



FAC 200109 SEPTEMBER 30, 2002

SUBPART 8.1—EXCESS PERSONAL PROPERTY

8.103

8.000 Scope of part.

This part deals with the acquisition of supplies and ser-
vices from or through Government supply sources.

8.001 General.

Regardless of the source of supplies or services to be
acquired, information technology acquisitions shall comply
with capital planning and investment control requirements
in 40 U.S.C. 1422 and OMB Circular A-130.

8.002 Prioritiesfor use of Government supply sources.

(a) Except as required by 8.003, or as otherwise provided
by law, agencies shall satisfy requirements for supplies and
services from or through the sources and publications listed
below in descending order of priority—

(1) Supplies. (i) Agency inventories,

(i) Excess from other agencies (see Subpart 8.1);

(iii) Federa Prison Industries, Inc. (see Subpart
8.6);

(iv) Products available from the Committee for
Purchase From People Who Are Blind or Severely Disabled
(see Subpart 8.7);

(v) Wholesale supply sources, such as stock pro-
grams of the General Services Administration (GSA) (see
41 CFR 101-26.3), the Defense Logistics Agency (see 41
CFR 101-26.6), the Department of Veterans Affairs (see 41
CFR 101-26.704), and military inventory control points;

(vi) Mandatory Federal Supply Schedules (see
Subpart 8.4);

(vii) Optiona use Federal Supply Schedules (see
Subpart 8.4); and

(viii) Commercial sources (including educational
and nonprofit institutions).

(2) Services. (i) Services available from the Commit-
tee for Purchase From People Who Are Blind or Severely
Disabled (see Subpart 8.7);

(if) Mandatory Federal Supply Schedules (see Sub-
part 8.4);

(iii) Optiona use Federal Supply Schedules (see
Subpart 8.4); and

(iv) Federal Prison Industries, Inc. (see Subpart
8.6), or commercia sources (including educational and non-
profit institutions).

(b) Sources other than those listed in paragraph (a) of this
section may be used as prescribed in 41 CFR 101-26.301
and in an unusua and compelling urgency as prescribed in
6.302-2 and in 41 CFR 101-25.101-5.

(c) The statutory obligation for Government agencies to
satisfy their requirements for supplies or services available
from the Committee for Purchase From People Who Are

Blind or Severely Disabled also applies when contractors
purchase the supplies or services for Government use.

8.003 Use of other Gover nment supply sour ces.

Agencies shall satisfy requirements for the following
supplies or services from or through specified sources, as
applicable:

() Public utility services (see Part 41);

(b) Printing and related supplies (see Subpart 8.8);

(c) Leased motor vehicles (see Subpart 8.11);

(d) Strategic and critical materials (e.g., metals and ores)
from inventories exceeding Defense National Stockpile
requirements (detailed information is available from the—

Defense National Stockpile Center
8725 John J. Kingman Rd., Suite 4528
Fort Belvair, VA 22060-6223; and

(e) Helium (see Subpart 8.5—Acquisition of Helium).

8.004 Contract clause.

Insert the clause at 52.208-9, Contractor Use of Manda-
tory Sources of Supply and Services, in solicitations and
contracts that require a contractor to provide supplies or ser-
vices for Government use that are available from the Com-
mittee for Purchase From People Who Are Blind or
Severely Disabled. The contracting officer shall identify in
the contract schedule the supplies or services that shall be
purchased from a mandatory source and the specific source.

Subpart 8.1—Excess Personal Property

8.101 Definition.

“Excess personal property” means any persona property
(see 45.601) under the control of a Federa agency that the
agency head or a designee determines is not required for its
needs and for the discharge of its responsibilities.

8.102 Poalicy.

When practicable, agencies must use excess persona
property as the first source of supply for agency and cost-
reimbursement contractor requirements. Agency personnel
must make positive efforts to satisfy agency regquirements by
obtaining and using excess persona property (including that
suitable for adaptation or substitution) before initiating a
contract action.

8.103 Information on available excess personal

property.

Information regarding the availability of excess personal
property can be obtained through—

(a) Review of excess persona property catalogs and bul-
letins issued by the General Services Administration (GSA);
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(b) Personal contact with GSA or the activity holding the
property;

(c) Submission of supply requirements to the regional
offices of GSA (GSA Form 1539, Request for Excess Per-
sonal Property, is available for this purpose); and

(d) Examination and inspection of reports and samples of
excess personal property in GSA regional offices.
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8.104 Obtaining nonreportable property.

GSA will assist agencies in meeting their requirements
for supplies of the types excepted from reporting as excess
by the Federal Property Management Regulations (41 CFR
101-43.312). Federal agencies requiring such supplies
should contact the appropriate GSA regional office.
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SUBPART 8.4—FEDERAL SUPPLY SCHEDULES

8.404

Subpart 8.4—Federal Supply Schedules

8.401 General.

(8) The Federal Supply Schedule program, directed and
managed by the General Services Administration (GSA),
provides Federal agencies with a simplified process for
obtaining commonly used commercial supplies and services
at prices associated with volume buying (also see 8.002).
Indefinite delivery contracts (including requirements con-
tracts) are established with commercial firmsto provide sup-
plies and services at stated prices for given periods of time.
Similar systems of schedule-type contracting are used for
military items managed by the Department of Defense.
These systems are not included in the Federal Supply Sched-
ule program covered by this subpart.

(b) The GSA schedule contracting office issues publica-
tions, entitled Federal Supply Schedules, containing the
information necessary for placing delivery orders with
schedule contractors. Ordering offices issue delivery orders
directly to the schedule contractors for the required supplies
and services. Ordering offices may reguest copies of sched-
ules by completing GSA Form 457, FSS Publications Mail-
ing List Application, and mailing it to the—

GSA Centralized Mailing List Service (7CAFL)
PO. Box 6477
Fort Worth, TX 76115.

Copies of GSA Form 457 also may be obtained from this
address.

(c) GSA offers an on-line shopping service called “GSA
Advantage!” that enables ordering offices to search product
specific information (i.e., national stock number, part num-
ber, common name), review delivery options, place orders
directly with contractors (or ask GSA to place orders on the
agency’s behalf), and pay contractors for orders using the
Governmentwide commercial purchase card (or pay GSA).
Ordering offices may access the “GSA Advantage!” shop-
ping service by connecting to the Internet and using a web
browser to connect to the Acquisition Reform Network
(http://lwww.arnet.gov) or the GSA, Federal Supply Service
(FSS) Home Page (http://www.fss.gsa.gov). For more infor-
mation or assistance, contact GSA at Internet e-mail address:
gsa.advantage@gsa.gov.

(d) For administrative convenience, an ordering office
contracting officer may add items not on the Federal Supply
Schedule (also referred to as open market items) to a Federal
Supply Schedule blanket purchase agreement (BPA) or an
individual task or delivery order only if—

(1) All applicable acquisition regulations pertaining to
the purchase of the items not on the Federal Supply Schedule
have been followed (e.g., publicizing (Part 5), competition
reguirements (Part 6), acquisition of commercial items (Part
12), contracting methods (Parts 13, 14, and 15), and small
business programs (Part 19));

(2) The ordering office contracting officer has deter-
mined the price for the items not on the Federal Supply
Scheduleisfair and reasonable;

(3) The items are clearly labeled on the order as items
not on the Federa Supply Schedule; and

(4) All clauses applicable to items not on the Federal
Supply Schedule are included in the order.

8.402 Applicability.

Procedures in this subpart apply to orders placed against
Federal Supply Schedules. Occasionally, GSA may estab-
lish special ordering procedures. The affected Federal Sup-
ply Schedules will outline these procedures.

8.403 [Reserved]

8.404 Using schedules.

(a) General. (1) Parts 13 and 19 do not apply to orders
placed against Federal Supply Schedules, except for the pro-
vision at 13.303-2(c)(3). Orders placed against a Multiple
Award Schedule (MAS), using the procedures in this sub-
part, are considered to be issued using full and open compe-
tition (see 6.102(d)(3)).

(i) Ordering offices need not seek further competi-
tion, synopsize the requirement, make a separate determina
tion of fair and reasonable pricing, or consider small
business programs.

(ii) GSA has already determined the prices of items
under schedule contracts to be fair and reasonable. By plac-
ing an order against a schedule using the procedures in this
section, the ordering office has concluded that the order rep-
resents the best value and results in the lowest overall cost
dternative (considering price, special features, administra-
tive costs, etc.) to meet the Government's needs.

(2) Orders placed under a Federal Supply Schedule
contract are not exempt from the development of acquisition
plans (see Subpart 7.1), and an information technology
acquisition strategy (see Part 39).

(b) Ordering procedures for optional use schedules—
(1) Orders at or below the micro-purchase threshold. Place
orders at or below the micro-purchase threshold with any
Federal Supply Schedule contractor.

(2) Orders exceeding the micro-purchase threshold but
not exceeding the maximum order threshold. Place orders
with the schedule contractor that can provide the supply or
service that represents the best value. Before placing an
order, consider reasonably available information about the

8.4-1




8.404

FEDERAL ACQUISITION REGULATION

supply or service offered under MAS contracts by using the
GSA Advantage! on-line shopping service, or by reviewing
the catalogs or pricelists of at |east three schedule contractors
(see 8.404(b)(6)). Select the delivery and other options avail-
able under the schedule that meet the agency's needs. When
selecting the supply or service representing the best value,
the ordering office may consider—

(i) Special features of the supply or service required
for effective program performance;

(ii) Trade-in considerations;

(iii) Probable life of the item selected as compared
with that of acomparable item;

(iv) Warranty considerations;
(v) Maintenance avail ability;
(vi) Past performance; and

(vii) Environmental and energy efficiency consider-
ations.

(3) Orders exceeding the maximum order threshold.
Each schedule contract has an established maximum order
threshold. This threshold represents the point where it is
advantageous for the ordering office to seek a price reduc-
tion. In addition to following the procedures in paragraph
(b)(2) of this section and before placing an order that
exceeds the maximum order threshold—

() Review additional schedule contractors’ catalogs
or pricelists, or use the GSA Advantage! on-line shopping
service;

(i) Based upon theinitial evaluation, generally seek
price reductions from the schedul e contractor(s) appearing to
provide the best value (considering price and other factors);
and

(iii) After seeking price reductions, place the order
with the schedule contractor that provides the best value and
resultsin the lowest overall cost alternative (see 8.404(a)). If
further price reductions are not offered, an order may still be
placed, if the ordering office determines that it is appropri-
ate.

(4) Blanket purchase agreements (BPAs). Agencies
may establish BPASs (see 13.303-2(c)(3)) when following the
ordering procedures in this subpart. All schedule contracts
contain BPA provisions. Ordering offices may use BPAs to
establish accounts with contractors to fill recurring require-
ments. BPAs should address ordering frequency, invoicing,
discounts, and delivery locations and times.

(5) Price reductions. In addition to the circumstances
in paragraph (b)(3) of this section, there may be other rea-
sons to request a price reduction. For example, seek a price
reduction when the supply or service is available elsewhere
at alower price or when establishing a BPA to fill recurring
requirements. The potential volume of orders under BPAS,
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regardless of the size of the individual order, offer the oppor-
tunity to secure greater discounts. Schedule contractors are
not required to pass on to all schedule users a price reduction
extended only to an individual agency for a specific order.

(6) Small business. When conducting evaluations and
before placing an order, consider including, if available, one
or more small, women-owned small, and/or small disadvan-
taged business schedule contractor(s). Orders placed against
the schedules may be credited toward the ordering agency's
small business goals. For orders exceeding the micro-pur-
chase threshold, ordering offices should give preference to
the items of small business concerns when two or more items
at the same delivered price will satisfy the requirement.

(7) Documentation. Orders should be documented, at a
minimum, by identifying the contractor the item was pur-
chased from, the item purchased, and the amount paid. If an
agency requirement in excess of the micro-purchase thresh-
old is defined so as to require a particular brand name, prod-
uct, or a feature of a product peculiar to one manufacturer,
thereby precluding consideration of a product manufactured
by another company, the ordering office shall include an
explanation in the file as to why the particular brand name,
product, or feature is essential to satisfy the agency’s needs.

(c) Ordering procedures for mandatory use schedules.
(2) This paragraph (c) appliesonly to orders against schedule
contracts with mandatory users. When ordering from multi-
ple-award schedules, mandatory users shall also follow the
procedures in paragraphs (a) and (b) of this section.

(2) In the case of mandatory schedules, ordering
offices shall not solicit bids, proposals, quotations, or other-
wise test the market solely for the purpose of seeking alter-
native sources to Federal Supply Schedules.

(3) Schedules identify executive agencies required to
use them as mandatory sources of supply. The single-award
schedule shall be used as a primary source and the multiple-
award schedule as a secondary source. Mandatory use of
schedules is not arequirement if—

(i) The schedule contractor is unable to satisfy the
ordering office's urgent delivery requirement;

(ii) The order is below the minimum order thresh-
olds;

(iii) The order is above the maximum order limita-
tion;

(iv) The consignee is located outside the area of
geographical coverage stated in the schedule; and

(v) A lower price for an identical item (i.e., same
make and model) is available from another source.

(4) Absence of follow-on award. Ordering offices, after
any consultation required by the schedule, are not required to
forego or postpone their legitimate needs pending the award
or renewal of any schedule contract.
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SUBPART 8.6—ACQUISITION FROM FEDERAL PRISON INDUSTRIES, INC.

8.606

Subpart 8.6—Acquisition from Federal Prison
Industries, Inc.

8.601 General.

(a) Federa Prison Industries, Inc. (FPI), also referred to
as UNICOR, is a self-supporting, wholly owned Govern-
ment corporation of the District of Columbia.

(b) FPI provides training and employment for prisoners
confined in Federa penal and correctional institutions
through the sale of its supplies and services to Government
agencies (18 U.S.C. 4121-4128).

(c) FPI diversifiesits supplies and services to prevent pri-
vate industry from experiencing unfair competition from
prison workshops or activities.

8.602 Poalicy.

(@) Agencies shall purchase required supplies of the
classes listed in the Schedule of Products made in Federa
Penal and Correctiona Institutions (referred to in this sub-
part as “the Schedule”) at prices not to exceed current market
prices, using the proceduresin this subpart.

(b) Subject to the priorities in 8.002 and 8.603, agencies
are encouraged to use the facilities of FPI to the maximum
extent practicablein purchasing—

(1) Suppliesthat are not listed in the Schedule, but that
are of atype manufactured in Federal penal and correctional
institutions; and

(2) Servicesthat arelisted in the Schedule.

(c) If asupply not listed in the Schedule is of atype nor-
mally produced by Federal penal and correctional institu-
tions, agencies are encouraged to suggest that FPI consider
the feasibility of adding the item to its Schedule.

8.603 Purchasepriorities.

(a) FPI and nonprofit agencies participating in the Javits-
Wagner-O'Day (JWOD) Program (see Subpart 8.7) may pro-
duce identical supplies or services. When this occurs, order-
ing offices shall purchase supplies and services in the
following priorities:

(1) Supplies. (i) Federal Prison Industries, Inc. (41
U.S.C. 48).
(if) IWOD participating nonprofit agencies.
(iii) Commercia sources.
(2) Services. (i) JWOD participating nonprofit agen-
cies.
(ii) Federal Prison Industries, Inc., or commercia
SOurces.

(b) Supplies and services manufactured or performed by
FPI are in strict conformity with Federal Specifications.
These supplies and services are listed in the Schedule. Cop-
ies of the Schedule are available from—

Federal Prison Industries, Inc.
Department of Justice
Washington, DC 20534.

8.604 Ordering procedures.

(a) Contracting officers shall order—

(1) Lessthan-carload lots of common-use items
(Schedule A of the Schedule) from the regional warehouses
of GSA, unless it is more practical and economical to pur-
chase directly from FPI; and

(2) Carload lots of common-use items, and other items
listed in the Schedule, from FPI.

(b) Contracting officers shall prepare orders to FPI using
the procedures in the Schedule.

(c) When the contracting officer believes that the FPI
price exceeds the market price, the matter may be referred to
the cognizant product division identified in the Schedule or
to the FPI Washington office for resolution.

8.605 Clearances.

(a) Clearance is required from FPI before supplies on the
Schedule are acquired from other sources, except when the
conditions in 8.606 apply. FPI clearances ordinarily are of
the following types:

(1) General or blanket clearances issued when classes
of articles or services are not available from FPI.

(2) Formal clearances issued in response to requests
from offices desiring to acquire, from other sources, supplies
listed in the Schedule and not covered by a genera clear-
ance. Requests should be addressed to—

Federal Prison Industries, Inc.
Department of Justice
Washington, DC 20534.

(b) Purchases from other sources because of alower price
are not normally authorized, and clearances will not be
issued on this basis except as a result of action taken to
resolve guestions of price under 8.604(c).

(c) Disputesregarding price, quality, character, or suitabil-
ity of supplies produced by FPI are subject to arbitration as
specifiedin 18 U.S.C. 4124. The statute providesthat the arbi-
tration shall be conducted by aboard consisting of the Comp-
troller General of the United States, the Administrator of
General Services, and the President, or their representatives.
The decisionsof the board arefinal and binding on all parties.

8.606 Exceptions.

FPI clearances are not required when—

(a) Public exigency requires immediate delivery or per-
formance;

(b) Suitable used or excess supplies are available;

(c) Purchases are made from GSA of less-than-carload
lots of common-use items stocked by GSA (see Schedule A
of the Schedule);
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(d) The supplies are acquired and used outside the United (e) Orders are for listed items totaling $25 or less that
States; or require delivery within 10 days.
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SUBPART 16.5—INDEFINITE-DELIVERY CONTRACTS

16.505

which awardees specialize exclusively in one or afew areas
within the statement of work, thus creating the likelihood that
ordersin those areas will be awarded on a sole-source basis;
however, each awardee need not be capable of performing
every requirement aswell asany other awardee under the con-
tracts. The contracting officer should consider the following
when determining the number of contracts to be awarded:

(1) The scope and complexity of the contract
requirement.

(2) The expected duration and frequency of
task or delivery orders.

(3) The mix of resources a contractor must
haveto perform expected task or delivery order requirements.

(4) The ability to maintain competition among
the awardees throughout the contracts period of perfor-
mance.

(B) The contracting officer must not use the mul-
tiple award approach if—

(1) Only one contractor is capable of provid-
ing performance at the level of quality required because the
supplies or services are unique or highly specialized;

(2) Based on the contracting officer’s knowl-
edge of the market, more favorable terms and conditions,
including pricing, will be provided if asingle award is made;

(3) The expected cost of administration of
multiple contracts outweighs the expected benefits of making
multiple awards;

(4) The projected task orders are so integrally
related that only a single contractor can reasonably perform
the work;

(5) Thetotal estimated value of the contract is
less than the simplified acquisition threshold; or

(6) Multiple awards would not be in the best
interests of the Government.

(C) The contracting officer must document the
decision whether or not to use multiple awardsin the acquisi-
tion plan or contract file. The contracting officer may deter-
minethat aclass of acquisitionsisnot appropriate for multiple
awards (see Subpart 1.7).

(2) Contracts for advisory and assistance services.

(i) Except as provided in paragraph (c)(2)(ii) of this

section, if an indefinite-quantity contract for advisory and

assistance servicesexceeds 3 yearsand $10 million, including

all options, the contracting officer must make multiple awards
unless—

(A) The contracting officer or other official des-
ignated by the head of the agency determines in writing, as
part of acquisition planning, that multiple awards are not
practicable. The contracting officer or other official must
determine that only one contractor can reasonably perform
the work because either the scope of work is unique or highly
specialized or the tasks so integrally related;

(B) The contracting officer or other official des-
ignated by the head of the agency determinesin writing, after
the evaluation of offers, that only one offeror is capable of
providing the services required at the level of quality
required; or

(C) Only one offer isreceived.

(i) The requirements of paragraph (c)(2)(i) of this
section do not apply if the contracting officer or other official
designated by the head of the agency determinesthat the advi-
sory and assistance services are incidental and not a signifi-
cant component of the contract.

16.505 Ordering.
(a) General. (1) The contracting officer doesnot synopsize
orders under indefinite-delivery contracts.

(2) Individual orders shall clearly describe all services
to be performed or suppliesto be delivered so the full cost or
pricefor the performance of thework can be established when
the order is placed. Orders shall be within the scope, issued
within the period of performance, and be within the maximum
value of the contract.

(3) Performance-based work statements must be used to
the maximum extent practicable, if the contract or order isfor |
services (see 37.102(a)).

(4) When acquiring information technology and related
services, consider the use of modular contracting to reduce
program risk (see 39.103(a)).

(5) Orders may be placed by using any medium speci-
fied in the contract.

(6) Orders placed under indefinite-delivery contracts |
must contain the following information:

(i) Date of order.

(i) Contract number and order number.

(iii) For supplies and services, contract item number
and description, quantity, and unit price or estimated cost or
fee.

(iv) Delivery or performance schedule.

(v) Place of delivery or performance (including con-
signee).

(vi) Any packaging, packing, and shipping instruc-
tions.

(vii) Accounting and appropriation data.

(viii) Method of payment and payment office, if not
specified in the contract (see 32.1110(e)).

(7) Orders placed under a task-order contract or deliv-
ery-order contract awarded by another agency (i.e., aGovern-
mentwide acquisition contract, or multi-agency contract)—

(i) Are not exempt from the devel opment of acquisi-
tion plans (see Subpart 7.1), and an information technology
acquisition strategy (see Part 39); and

(ii) May not be used to circumvent conditions and
limitations imposed on the use of funds (e.g., 31 U.S.C.
1501(a)(2)).

16.5-3
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(8) No protest under Subpart 33.1 is authorized in con-
nection with the issuance or proposed issuance of an order
under atask-order contract or delivery-order contract, except
for aprotest on the grounds that the order increases the scope,
period, or maximum value of the contract (10 U.S.C.
2304c(d) and 41 U.S.C. 253j(d)).

(b) Orders under multiple award contracts—(1) Fair
opportunity. (i) The contracting officer must provide each
awardee a fair opportunity to be considered for each order
exceeding $2,500 issued under multiple delivery-order con-
tracts or multiple task-order contracts, except as provided
for in paragraph (b)(2) of this section.

(i) The contracting officer may exercise broad dis-
cretion in developing appropriate order placement proce-
dures. The contracting officer should keep submission
requirements to a minimum. Contracting officers may use
streamlined procedures, including oral presentations. In addi-
tion, the contracting officer need not contact each of the mul-
tiple awardees under the contract before selecting an order
awardeeif the contracting officer hasinformation availableto
ensure that each awardee is provided afair opportunity to be
considered for each order. The competition requirements in
Part 6 and the policies in Subpart 15.3 do not apply to the
ordering process. However, the contracting officer must—

(A) Develop placement procedures that will pro-
vide each awardee afair opportunity to be considered for each
order and that reflect the requirement and other aspects of the
contracting environment;

(B) Not use any method (such as allocation or
designation of any preferred awardee) that would not resultin
fair consideration being given to all awardees prior to placing
each order;

(C) Tailor the procedures to each acquisition;

(D) Include the proceduresin the solicitation and
the contract; and

(E) Consider price or cost under each order asone
of the factorsin the selection decision.

(iii) The contracting officer should consider the fol-
lowing when devel oping the procedures:

(A) (1) Past performance on earlier orders under
the contract, including quality, timeliness and cost control.

(2) Potential impact on other orders placed
with the contractor.

(3) Minimum order requirements.

(4) The amount of time contractors need to
make informed business decisions on whether to respond to
potential orders.

(5) Whether contractors could be encouraged
to respond to potential orders by outreach efforts to promote
exchanges of information, such as—

(i) Seeking comments from two or more con-
tractors on draft statements of work;

16.5-4

(i) Using a multiphased approach when
effort required to respond to a potential order may be resource
intensive (e.g., requirements are complex or need continued
development), where all contractors are initially considered
on price considerations (e.g., rough estimates), and other con-
Siderations as appropriate (e.g., proposed conceptual
approach, past performance). The contractors most likely to
submit the highest value solutions are then selected for one-
on-one sessions with the Government to increase their under-
standing of the requirements, provide suggestionsfor refining
reguirements, and discuss risk reduction measures.

(B) Formal evaluation plans or scoring of quotes
or offers are not required.

(2) Exceptionsto thefair opportunity process. The con-
tracting officer shall give every awardee afair opportunity to
be considered for a delivery-order or task-order exceeding
$2,500 unless one of the following statutory exceptions
applies:

(i) The agency need for the supplies or servicesisso
urgent that providing afair opportunity would result in unac-
ceptable delays.

(if) Only one awardee is capable of providing the
supplies or services required at the level of quality required
because the supplies or services ordered are unique or highly
specialized.

(iii) The order must be issued on a sole-source basis
in the interest of economy and efficiency becauseit isalogi-
cal follow-on to an order aready issued under the contract,
provided that all awardees were given afair opportunity to be
considered for the original order.

(iv) It isnecessary to place an order to satisfy amin-
imum guarantee.

(3) Pricing orders. If the contract did not establish the
price for the supply or service, the contracting officer must
establish pricesfor each order using the policies and methods
in Subpart 15.4.

(4) Decision documentation for orders. The contracting
officer shall document in the contract file the rationale for
placement and price of each order, including the basis for
award and the rationale for any tradeoffs among cost or price
and non-cost considerations in making the award decision.
This documentation need not quantify the tradeoffsthat led to
the decision. The contract file shall also identify the basis for
using an exception to the fair opportunity process. If the
agency uses the logical follow-on exception, the rationae
shall describe why the relationship between the initial order
and thefollow-onislogica (e.g., interms of scope, period of
performance, or value).

(5) Task-order and delivery-order ombudsman. The
head of the agency shall designate a task-order and delivery-
order ombudsman. The ombudsman must review complaints
from contractors and ensure they are afforded afair opportu-
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nity to be considered, consistent with the procedures in the
contract. The ombudsman must be a senior agency official
who is independent of the contracting officer and may be the
agency’s competition advocate.

(c) Limitation on ordering period for task-order contracts
for advisory and assistance services. (1) Except as provided
for in paragraphs (c)(2) and (c)(3), the ordering period of a
task-order contract for advisory and assistance services,
including all options or modifications, normally may not
exceed 5 years.

(2) The 5-year limitation does not apply when—

(i) A longer ordering period is specificaly autho-
rized by a statute; or

(i) The contract is for an acquisition of supplies or
services that includes the acquisition of advisory and assis-
tance services and the contracting officer, or other official
designated by the head of the agency, determines that the
advisory and assistance services are incidental and not a sig-
nificant component of the contract.

(3) The contracting officer may extend the contract on
a sole-source basis only once for a period not to exceed 6
months if the contracting officer, or other official designated
by the head of the agency, determines that—

(i) The award of afollow-on contract is delayed by
circumstances that were not reasonably foreseeable at the
timetheinitial contract was entered into; and

(i) The extension is necessary to ensure continuity
of services, pending the award of the follow-on contract.

16.506 Solicitation provisionsand contract clauses.

(@) Insert theclause at 52.216-18, Ordering, in solicitations
and contracts when a definite-quantity contract, a require-
ments contract, or an indefinite-quantity contract is contem-
plated.

(b) Insert a clause substantially the same as the clause at
52.216-19, Order Limitations, in solicitations and contracts
when a definite-quantity contract, aregquirements contract, or
an indefinite-quantity contract is contemplated.

(c) Insert the clause at 52.216-20, Definite Quantity, in
solicitations and contracts when a definite-quantity contract
is contemplated.

(d)(1) Insert the clause at 52.216-21, Requirements, in
solicitations and contracts when a requirements contract is
contemplated.

(2) If the contract is for nonpersonal services and
related supplies and covers estimated requirements that
exceed a specific Government activity’sinternal capability to
produce or perform, use the clause with its Alternate I.

(3) If the contract includes subsi stence for both Govern-
ment use and resale in the same Schedule, and similar prod-
ucts may be acquired on a brand-name basis, use the clause
with its Alternate |1 (but see paragraph (d)(5) of this section).

(4) If the contract involves a partial small business set-
aside, use the clause with its Alternate |11 (but see paragraph
(d)(5) of this section).

(5) If the contract—

(i) Includes subsistence for Government use and
resae in the same schedule and similar products may be
acquired on a brand-name basis; and

(it) Involves a partial small business set-aside, use
the clause with its Alternate I V.

(e) Insert the clause at 52.216-22, Indefinite Quantity, in
solicitations and contracts when an indefinite-quantity con-
tract is contemplated.

(f) Insert the provision at 52.216-27, Single or Multiple
Awards, in solicitations for indefinite-quantity contracts that
may result in multiple contract awards. Modify the provision
to specify the estimated number of awards. Do not use this
provision for advisory and assistance services contracts that
exceed 3 years and $10 million (including all options).

(9) Insert the provision at 52.216-28, Multiple Awards for
Advisory and Assistance Services, in solicitations for task-
order contracts for advisory and assistance services that
exceed 3 years and $10 million (including all options), unless
a determination has been made under 16.504(c)(2)(i)(A).
Modify the provision to specify the estimated number of
awards.
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SUBPART 17.5—INTERAGENCY ACQUISITIONS UNDER THE ECONOMY ACT

17.504

Subpart 17.5—Interagency AcquisitionsUnder
the Economy Act

17.500 Scope of subpart.

(a) This subpart prescribes policies and procedures appli-
cable to interagency acquisitions under the Economy Act (31
U.S.C. 1535). The Economy Act also provides authority for
placement of orders between major organizational units
within an agency; procedures for such intra-agency transac-
tions are addressed in agency regulations.

(b) The Economy Act applieswhen more specific statutory
authority does not exist. Examples of interagency acquisitions
to which the Economy Act does not apply include—

(1) Acquisitions from required or optional sources of
supplies prescribed in Part 8, which have separate statutory
authority (e.g., Federal Supply Schedule contracts); and

(2) Acquisitions using Governmentwide acquisition
contracts.

17.501 Definition.

“Interagency acquisition,” asused in this subpart, meansa
procedure by which an agency needing supplies or services
(the requesting agency) obtains them from another agency
(the servicing agency).

17.502 General.

(8) The Economy Act authorizes agencies to enter into
mutual agreements to obtain supplies or services by inter-
agency acquisition.

(b) The Economy Act may not be used by an agency to cir-
cumvent conditions and limitations imposed on the use of
funds.

(c) Acquisitions under the Economy Act are not exempt
from the requirements of Subpart 7.3, Contractor Versus Gov-
ernment Performance.

(d) The Economy Act may not be used to make acquisi-
tions conflicting with any other agency's authority or respon-
sibility (for example, that of the Administrator of General
Services under the Federal Property and Administrative Ser-
vices Act).

17.503 Determinations and findingsrequirements.
(a) Each Economy Act order shall be supported by aDeter-
mination and Finding (D&F). The D&F shall state that—
(1) Useof aninteragency acquisitionisin the best inter-
est of the Government; and
(2) The supplies or services cannot be obtained as con-
veniently or economically by contracting directly with a pri-
vate source.
(b) If the Economy Act order requires contract action by
the servicing agency, the D& F must also include a statement
that at least one of the following circumstances applies:

(1) Theacquisition will appropriately be made under an
existing contract of the servicing agency, entered into before
placement of the order, to meet the requirements of the ser-
vicing agency for the same or similar supplies or services,

(2) Theservicing agency has capabilities or expertiseto
enter into a contract for such supplies or serviceswhich isnot
available within the requesting agency; or

(3) The servicing agency is specifically authorized by
law or regulation to purchase such supplies or services on
behalf of other agencies.

(c) The D&F shall be approved by a contracting officer of
the reguesting agency with authority to contract for the sup-
plies or services to be ordered, or by another official desig-
nated by the agency head, except that, if the servicing agency
is not covered by the Federal Acquisition Regulation,
approval of the D& F may not be delegated below the senior
procurement executive of the requesting agency.

17.504 Ordering procedures.

(a) Before placing an Economy Act order for supplies or
services with another Government agency, the requesting
agency shall makethe D& Frequiredin 17.503. The servicing
agency may require a copy of the D&F to be furnished with
the order.

(b) The order may be placed on any form or document that
is acceptable to both agencies. The order should include—

(2) A description of the supplies or services required;

(2) Delivery requirements;

(3) A fundscitation;

(4) A payment provision (see 17.505); and

(5) Acquisition authority as may be appropriate (see
17.504(d)).

(c) The requesting and servicing agencies should agree to
procedures for the resolution of disagreementsthat may arise
under interagency acquisitions, including, in appropriate cir-
cumstances, the use of athird-party forum. If athird party is
proposed, consent of the third party should be obtained in
writing.

(d) When an interagency acquisition requires the servicing
agency to award a contract, the following procedures aso
apply:

(1) If ajustification and approval or a D&F (other than
the requesting agency's D&F required in 17.503) is required
by law or regulation, the servicing agency shall execute and
issue the justification and approval or D&F. The requesting
agency shall furnish the servicing agency any information
needed to make the justification and approval or D&F.

(2) The requesting agency shall also be responsible for
furnishing other assi stance that may be necessary, such aspro-
viding information or special contract terms needed to com-
ply with any condition or limitation applicable to the funds of
the requesting agency.
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(3) The servicing agency isresponsible for compliance
with all other legal or regulatory regquirements applicable to
the contract, including (i) having adequate statutory authority
for the contractual action, and (ii) complying fully with the
competition requirements of Part 6 (see 6.002). However, if
the servicing agency is not subject to the Federal Acquisition
Regulation, the requesting agency shall verify that contracts
utilized to meet itsrequirements contain provisions protecting
the Government from inappropriate charges (for example,
provisions mandated for FAR agencies by Part 31), and that
adequate contract administration will be provided.

(e) Nonsponsoring Federal agencies may use a Federally
Funded Research and Development Center (FFRDC) only if
the terms of the FFRDC's sponsoring agreement permit work
from other than a sponsoring agency. Work placed with the
FFRDC is subject to the acceptance by the sponsor and must
fall within the purpose, mission, general scope of effort, or
specia competency of the FFRDC. (See 35.017; see aso
6.302 for proceduresto follow where using other than full and
open competition.) The nonsponsoring agency shall provide
to the sponsoring agency necessary documentation that the
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reguested work would not place the FFRDC in direct compe-
tition with domestic private industry.

17.505 Payment.

(a) The servicing agency may ask the requesting agency,
inwriting, for advance payment for all or part of the estimated
cost of furnishing the suppliesor services. Adjustment onthe
basis of actual costs shall be made as agreed to by the agen-
cies.

(b) If approved by the servicing agency, payment for actual
costs may be made by the requesting agency after the supplies
or services have been furnished.

(c) Bills rendered or requests for advance payment shall
not be subject to audit or certification in advance of payment.

(d) If the Economy Act order requires use of a contract by
the servicing agency, then in no event shall the servicing
agency require, or the requiring agency pay, any fee or charge
in excess of the actual cost (or estimated cost if the actual cost
is not known) of entering into and administering the contract
or other agreement under which the order isfilled.
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22.1504

Subpart 22.15—Prohibition of Acquisition of
Products Produced by Forced or Indentured
Child Labor

22.1500 Scope.
This subpart appliesto acquisitions of suppliesthat exceed
the micro-purchase threshol d.

22.1501 Definitions.

Asused in this subpart—

“Forced or indentured child labor” means al work or ser-
vice—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor” means the list published
by the Department of Labor in accordance with E.O. 13126
of June 12, 1999, Prohibition of Acquisition of Products Pro-
duced by Forced or Indentured Child Labor. Thelist identifies
products, by their country of origin, that the Departments of
Labor, Treasury, and State have a reasonable basis to believe
might have been mined, produced, or manufactured by forced
or indentured child labor.

22.1502 Palicy.

Agencies must take appropriate action to enforce the laws
prohibiting the manufacture or importation of products that
have been mined, produced, or manufactured wholly or in
part by forced or indentured child labor (19 U.S.C. 1307, 29
U.S.C. 201, et seg., and 41 U.S.C. 35, et seq.). Agencies
should make every effort to avoid acquiring such products.

22.1503 Procedures for acquiring end products on the
List of Products Requiring Contractor Certification as
to Forced or Indentured Child Labor.

(8) When issuing a solicitation for supplies expected to
exceed the micro-purchase threshold, the contracting officer
must check the List of Products Requiring Contractor Certifi-
cation as to Forced or Indentured Child Labor (the List)
| (www.dol.gov/ilabl) (see 22.1505(a)). Appearance of a prod-
uct on the List is not a bar to purchase of any such product
mined, produced, or manufactured in the identified country,
but rather isan alert that there is areasonable basisto believe
that such product may have been mined, produced, or manu-
factured by forced or indentured child labor.

(b) The requirements of this subpart that result from the
appearance of any end product on the List do not apply to a
solicitation or contract if the identified country of origin on
theListis—

(1) Canada, and the anticipated value of the acquisition
is $25,000 or more (see 25.405);

(2) Israel, and the anticipated value of the acquisitionis
$50,000 or more (see 25.406);

(3) Mexico, and the anticipated value of the acquisition
is $56,190 or more (see 25.405); or

(4) Aruba, Austria, Belgium, Denmark, Finland,
France, Germany, Greece, Hong Kong, Iceland, Ireland, Italy,
Japan, Korea, Liechtenstein, Luxembourg, Netherlands, Nor-
way, Portugal, Singapore, Spain, Sweden, Switzerland, or the
United Kingdom and the anticipated value of the acquisition
is $169,000 or more (see 25.403(b)).

(c) Except as provided in paragraph (b) of this section,
before the contracting officer may make an award for an end
product (regardless of country of origin) of atype identified
by country of origin on the List the offeror must certify that—

(1) It will not supply any end product on the List that
was mined, produced, or manufactured in acountry identified
onthe List for that product, as specified in the solicitation by
the contracting officer in the Certification Regarding Knowl-
edge of Child Labor for Listed End Products; or

(2)(i) It has made a good faith effort to determine
whether forced or indentured child labor was used to mine,
produce, or manufacture any end product to be furnished
under the contract that ison the List and was mined, produced,
or manufactured in a country identified on the List for that
product; and

(if) On the basis of those efforts, the offeror is
unaware of any such use of child labor.

(d) Absent any actual knowledge that the certification is
false, the contracting officer must rely on the offerors' certifi-
cations in making award decisions.

(e) Whenever a contracting officer has reason to believe
that forced or indentured child labor was used to mine, pro-
duce, or manufacture an end product furnished pursuant to a
contract awarded subject to the certification required in para-
graph (c) of this section, the contracting officer must refer the
matter for investigation by the agency's Inspector General, the
Attorney General, or the Secretary of the Treasury, whichever
is determined appropriate in accordance with agency proce-
dures, except to the extent that the end product is from the
country listed in paragraph (b) of thissection, under acontract
exceeding the applicable threshold.

(f) Proper certification will not prevent the head of an
agency from imposing remedies in accordance with section
22.1504(a)(4) if it is later discovered that the contractor has
furnished an end product or component that has in fact been
mined, produced, or manufactured, wholly or in part, using
forced or indentured child labor.

22.1504 Violations and remedies.

(a) “Violations.” The Government may impose remedies
set forth in paragraph (b) of this section for thefollowing vio-
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lations (note that the violationsin paragraphs (a)(3) and (a)(4)
of this section go beyond violations of the requirements rel at-
ing to certification of end products) (see 22.1503):

(1) The contractor has submitted a false certification
regarding knowledge of the use of forced or indentured child
labor.

(2) The contractor hasfailed to cooperate asrequired in
accordance with the clause at 52.222-19, Child Labor Coop-
eration with Authorities and Remedies, with an investigation
of the use of forced or indentured child labor by an Inspector
General, the Attorney General, or the Secretary of the Trea-
sury.

(3) The contractor usesforced or indentured child labor
inits mining, production, or manufacturing processes.

(4) The contractor hasfurnished an end product or com-
ponent mined, produced, or manufactured, wholly or in part,
by forced or indentured child labor. Remedies in paragraphs
(b)(2) and (b)(3) of this section are inappropriate unless the
contractor knew of the violation.

(b) “Remedies.” (1) The contracting officer may terminate
the contract.

(2) The suspending official may suspend the contractor
in accordance with the procedures in Subpart 9.4.

(3) The debarring official may debar the contractor for
a period not to exceed 3 years in accordance with the proce-
duresin Subpart 9.4.

22.15-2 (FAC 2001-09)

22.1505 Solicitation provision and contract clause.

(a) Except as provided in paragraph (b) of 22.1503, insert
the provision at 52.222-18, Certification Regarding Knowl-
edge of Child Labor for Listed End Products, in al solicita-
tions that are expected to exceed the micro-purchase
threshold and are for the acquisition of end products (regard-
lessof country of origin) of atypeidentified by country of ori-
ginontheList of Products Requiring Contractor Certification
as to Forced or Indentured Child Labor, except solicitations
for commercial items that include the provision at 52.212-3,
Offeror Representations and Certifications—Commercial
Items. The contracting officer must identify in paragraph (b)
of the provision at 52.222-18, Certification Regarding
Knowledge of Child Labor for Listed End Products, or para
graph (i)(1) of the provision at 52.212-3, any applicable end
products and countries of origin from the List. For solicita:
tions estimated to equal or exceed $25,000, the contracting
officer must excludefromthe List inthe solicitation end prod-
ucts from any countries identified at 22.1503(b), in accor-
dance with the specified thresholds.

(b) Insert the clause at 52.222-19, Child Labor—Coopera-
tion with Authorities and Remedies, in al solicitations and
contracts for the acquisition of supplies that are expected to
exceed the micro-purchase thresholds.
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25.205

Subpart 25.2—Buy American Act—
Construction M aterials

25.200 Scope of subpart.

Thissubpart implementsthe Buy American Act (41 U.S.C.
10a - 10d) and Executive Order 10582, December 17, 1954.
It appliesto contractsfor the construction, alteration, or repair
of any public building or public work in the United States.

25.201 Policy.

Except as provided in 25.202, use only domestic construc-
tion materials in construction contracts performed in the
United States.

25.202 Exceptions.

(a) When one of thefollowing exceptions applies, the con-
tracting officer may acquire foreign construction materials
without regard to the restrictions of the Buy American Act:

(1) Impracticable or inconsistent with public interest.
The head of the agency may determine that application of the
restrictions of the Buy American Act to aparticular construc-
tion material would beimpracticable or would beinconsi stent
with the public interest. The public interest exception applies
when an agency has an agreement with aforeign government
that provides a blanket exception to the Buy American Act.

(2) Nonavailability. The head of the contracting activity
may determine that a particular construction material is not
mined, produced, or manufactured in the United Statesin suf-
ficient and reasonably available commercial quantities of a
satisfactory quality. The determinations of nonavailability of
thearticleslisted at 25.104(a) and the procedures at 25.104(b)
also apply if any of those articles are acquired as construction
materials.

(3) Unreasonable cost. The contracting officer con-
cludes that the cost of domestic construction material is
unreasonable in accordance with 25.204.

(b) Determination and findings. When a determination is
made for any of the reasons stated in this section that certain
foreign construction materials may be used, the contracting
officer must list the excepted materias in the contract. The
agency must make the findings justifying the exception avail-
able for public inspection.

(c) Acquisitions under trade agreements. For construction
contracts with an estimated acquisition value of $6,481,000
or more, see 25.403. If the acquisition value is $7,304,733 or
more, also see 25.405.

25.203 Preaward determinations.

(a) For any acquisition, an offeror may request from the
contracting officer a determination concerning the inapplica-
bility of the Buy American Act for specifically identified con-
struction materials. The time for submitting the request is
specified in the solicitation in paragraph (b) of either 52.225-

100r 52.225-12, whichever applies. Theinformation and sup-
porting datathat must beincluded in the request are al so spec-
ified in the solicitation in paragraphs (c) and (d) of either
52.225-9 or 52.225-11, whichever applies.

(b) Before award, the contracting officer must evaluate all
requests based on the information provided and may supple-
ment this information with other readily available informa
tion.

25.204 Evaluating offersof foreign construction material.

(a) Offerors proposing to use foreign construction material
other than that listed by the Government in the applicable
clause at 52.225-9, paragraph (b)(2), or 52.225-11, paragraph
(b)(3), or excepted under the Trade Agreements Act or
NAFTA (paragraph (b)(2) of 52.225-11), must provide the
information required by paragraphs (c) and (d) of the respec-
tive clauses.

(b) Unless the head of the agency specifies a higher per-
centage, the contracting officer must add to the offered price
6 percent of the cost of any foreign construction material pro-
posed for exception from the requirements of the Buy Amer-
ican Act based on the unreasonable cost of domestic
construction materials. In the case of a tie, the contracting
officer must give preference to an offer that does not include
foreign construction material excepted at the request of the
offeror on the basis of unreasonable cost.

(c) Offerors also may submit alternate offers based on use
of equivalent domestic construction material to avoid possi-
ble rejection of the entire offer if the Government determines
that an exception permitting use of a particular foreign con-
struction material does not apply.

(d) If the contracting officer awards a contract to an offeror
that proposed foreign construction material not listed in the
applicable clause in the solicitation (paragraph (b)(2) of
52.225-9, or paragraph (b)(3) of 52.225-11), the contracting
officer must add the excepted materials to thelist in the con-
tract clause.

25.205 Postaward deter minations.

(a) If a contractor requests a determination regarding the
inapplicability of the Buy American Act after contract award,
the contractor must explain why it could not request the deter-
mination before contract award or why the need for such
determination otherwise was not reasonably foreseeable. If
the contracting officer concludes that the contractor should
have made the request before contract award, the contracting
officer may deny the request.

(b) The contracting officer must base evaluation of any
request for a determination regarding the inapplicability of
the Buy American Act made after contract award on informa-
tion required by paragraphs (c) and (d) of the applicable
clause at 52.225-9 or 52.225-11 and/or other readily available
information.
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(c) If adetermination, under 25.202(a), is made after con-
tract award that an exception to the Buy American Act
applies, the contracting officer must negotiate adequate con-
sideration and modify the contract to allow use of the foreign
construction material. When the basis for the exception isthe
unreasonable price of a domestic construction material, ade-
guate consideration is at least the differential established in
25.202(a) or in accordance with agency procedures.

25.206 Noncompliance.
The contracting officer must—
(a) Review allegations of Buy American Act violations,
(b) Unless fraud is suspected, notify the contractor of the
apparent unauthorized use of foreign construction material
and reguest areply, to include proposed corrective action; and
(c) If the review reveals that a contractor or subcontractor
has used foreign construction material without authorization,
take appropriate action, including one or more of the follow-
ing:
(1) Process a determination concerning the inapplica-
bility of the Buy American Act in accordance with 25.205.
(2) Consider requiring the removal and replacement of
the unauthorized foreign construction material.

25.2-2  (FAC 2001-09)

(3) If removal and replacement of foreign construction
material incorporated in abuilding or work would be imprac-
ticable, cause undue delay, or otherwise be detrimental to the
interests of the Government, the contracting officer may
determine in writing that the foreign construction material
need not be removed and replaced. A determination to retain
foreign construction material does not constitute a determina-
tion that an exception to the Buy American Act applies, and
this should be stated in the determination. Further, a determi-
nation to retain foreign construction material does not affect
the Government’s right to suspend or debar a contractor, sub-
contractor, or supplier for violation of the Buy American Act,
or to exercise other contractual rights and remedies, such as
reducing the contract price or terminating the contract for
default.

(4) If the noncompliance is sufficiently serious, con-
sider exercising appropriate contractual remedies, such aster-
minating the contract for default. Also consider preparing and
forwarding a report to the agency suspending or debarring
official in accordance with Subpart 9.4. If the noncompliance
appears to be fraudulent, refer the matter to other appropriate
agency officials, such as the officer responsible for criminal
investigation.
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SUBPART 25.4—TRADE AGREEMENTS

25.403

Subpart 25.4—Trade Agreements

25.400 Scope of subpart.
(a) This subpart provides policies and procedures applica-
ble to acquisitions that are subject to—

(1) The Trade Agreements Act (the Agreement on Gov-
ernment Procurement, as approved by Congress in the Trade
Agreements Act of 1979 (19 U.S.C. 2501, et seq.), and as
amended by the Uruguay Round Agreements Act (Pub. L.
103-465));

(2) The Caribbean Basin Trade Initiative (the determi-
nation of the U.S. Trade Representative that end products
granted duty-free entry from countries designated by the Pres-
ident as beneficiaries under the Caribbean Basin Economic
Recovery Act (19 U.S.C. 2701, et seq.), with the exception of
the Dominican Republic, Honduras, and Panama, must be
treated as eligible products under the Trade Agreements Act);

(3) NAFTA (the North American Free Trade Agree-
ment, as approved by Congress in the North American Free
Trade Agreement Implementation Act of 1993 (19 U.S.C.
3301 note));

(4) The Israeli Trade Act (the U.S.-Israel Free Trade
Area Agreement, as approved by Congress in the United
States-srael Free Trade Arealmplementation Act of 1985 (19
U.S.C. 2112 note)); or

(5) The Agreement on Trade in Civil Aircraft (U.S.
Trade Representativewaiver of the Buy American Act for sig-
natories of the Agreement on Trade in Civil Aircraft, as
implemented in the Trade Agreements Act of 1979 (19 U.S.C.
2513)).

(b) For application of the trade agreements that are unique
to individual agencies, see agency regulations.

25.401 Exceptions.
(a) This subpart does not apply to—

(1) Acquisitions set aside for small businesses;

(2) Acquisitions of arms, ammunition, or war materials,
or purchases indispensable for national security or for
national defense purposes, including all servicespurchasedin
support of military forces located overseas;

(3) Acquisitions of end products for resale;

(4) Acquisitions under Subpart 8.6, Acquisition from
Federal Prison Industries, Inc., and Subpart 8.7, Acquisition
from Nonprofit Agencies Employing People Who Are Blind
or Severely Disabled;

(5) Other acquisitions not using full and open competi-
tion, if authorized by Subpart 6.2 or 6.3, when the limitation
of competition would preclude use of the procedures of this
subpart (but see 6.303-1(d)); or sole source acquisitions justi-
fied in accordance with 13.501(a); and

(6) Acquisitions of the following excluded services:

(i) Automatic data processing (ADP) telecommuni-
cations and transmission services, except enhanced (i.e.,
val ue-added) tel ecommunications services.

(i) Research and devel opment.

(iii) Transportation services (including launching
services, but not including travel agent services).

(iv) Utility services.

(b)(1) Other servicesnot covered by the Trade Agreements
Act are—

(i) Dredging; and

(if) Management and operation contracts to certain
Government or privately owned facilities used for Govern-
ment purposes, including Federally Funded Research and
Development Centers (FFRDCs).

(2) Other services not covered by NAFTA are—

(i) ADP teleprocessing and timesharing services
(D305), telecommunications network management services
(D316), automated news services, dataservicesor other infor-
mation services (D317), and other ADP and tel ecommunica
tions services (D399) (Federal Service Code from the Federal
Procurement Data System Product/Service Code Manual
indicated in parentheses);

(i) Operation of all facilities by the Department of
Defense, Department of Energy, or the National Aeronautics
and Space Administration; and al Government-owned
research and development facilities or Government-owned
environmental |aboratories,

(iii) Maintenance, repair, modification, rebuilding
and installation of equipment related to ships; and

(iv) Nonnuclear ship repair.

25.402 General.

The trade agreements waive the applicability of the Buy
American Act for some foreign supplies and construction
materials from certain countries. The Trade Agreements Act
and NAFTA specify procurement procedures designed to
ensure fairness. The value of the acquisition is adetermining
factor in the applicability of the trade agreements. When the
restrictions of the Buy American Act are waived for eligible
products, offers of those products (eligible offers) receive
equal consideration with domestic offers. Under the Trade
Agreements Act, only U.S.-made end products or eligible
products may be acquired (also see 25.403(c)). See Subpart
25.5 for evaluation procedures for supply contracts subject to
trade agreements.

25.403 Trade Agreements Act.
(a) General. The Agreement on Government Procurement
of the Trade Agreements Act—
(1) Waives application of the Buy American Act to the
end products and construction materials of designated
countries;
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(2) Prohibits discriminatory practices based on foreign
ownership;

(3) Redtricts purchases to end products identified in
25.403(c);

(4) Requires certain procurement procedures designed
to ensure fairness (see 25.408).

(b) Thresholds. (1) Except as provided in 25.401, the
Trade Agreements Act applies to an acquisition for supplies
or services if the estimated value of the acquisition is
| $169,000 or more; the Trade Agreements Act applies to an
acquisition for construction if the estimated value of the
| acquisitionis$6,481,000 or more. Thesedollar thresholds are
subject to revision by the U.S. Trade Representative approx-
imately every 2 years (see Executive Order 12260).

(2) To determine whether the Trade Agreements Act
appliesto the acquisition of productsby lease, rental, or |ease-
purchase contract (including lease-to-ownership, or lease-
with-option-to purchase), calculate the estimated acquisition
value asfollows:

(i) If afixed-term contract of 12 months or less is
contemplated, use the total estimated value of the acquisition.

(i) If afixed-term contract of more than 12 months
is contemplated, use the total estimated value of the acquisi-
tion plusthe estimated residual value of the leased equipment
at the conclusion of the contemplated term of the contract.

(iii) If an indefinite-term contract is contemplated,
use the estimated monthly payment multiplied by the total
number of months that ordering would be possible under the
proposed contract, i.e., the initial ordering period plus any
optional ordering periods.

(iv) If thereisany doubt as to the contemplated term
of the contract, use the estimated monthly payment multiplied
by 48.

(3) The estimated value includes the value of all
options.

(4) If, in any 12-month period, recurring or multiple
awards for the same type of product or products are antici-
pated, use the total estimated value of these projected awards
to determine whether the Trade Agreements Act applies. Do
not divide any acquisition with the intent of reducing the esti-
mated value of the acquisition below the dollar threshold of
the Trade Agreements Act.

(c) Purchase redtriction. (1) In acquisitions subject to the
Trade Agreements Act, acquire only U.S.-made end products
or eligible products (designated, Caribbean Basin, or NAFTA
country end products) unless offers for such end products are
either not received or are insufficient to fulfill the require-
ments.

(2) This restriction does not apply to purchases by the
Department of Defense from a country with which it has
entered into a reciprocal agreement, as provided in depart-
mental regulations.

25.4-2

25.404 Caribbean Basin Trade I nitiative.

Under the Caribbean Basin Trade Initiative, the United
States Trade Representative has determined that, for acquisi-
tions subject to the Trade Agreements Act, Caribbean Basin
country end products must be treated as eligible products.

25.405 North American Free Trade Agreement (NAFTA).

(a) An acquisition of suppliesis not subject to NAFTA if
the estimated val ue of the acquisition islessthan $25,000. For
acquisitions subject to NAFTA, evaluate offers of NAFTA
country end products without regard to the restrictions of the
Buy American Act, except that for acquisitions with an esti-
mated value of lessthan $56,190, only Canadian end products
are eligible products. Eligible products from NAFTA coun-
tries are entitled to the nondiscriminatory treatment of the
Trade Agreements Act. NAFTA does not prohibit the pur-
chase of other foreign end products.

(b) NAFTA applies to construction materials if the esti-
mated value of the construction contract is $7,304,733 or
more.

(c) The procedures in 25.408 apply to the acquisition of
NAFTA country services, other than services identified in
25.401. NAFTA country services are services provided by a
firm established in aNAFTA country under service contracts
with an estimated acquisition value of $56,190 or more
($7,304,733 or more for construction).

25.406 |sraeli Trade Act.

Acquisitions of supplies by most agencies are subject to
the Isragli Trade Act, if the estimated value of the acquisition
i$$50,000 or more but does not exceed the Trade Agreements
Act threshold for supplies (see 25.403(b)(1)). Agencies other
than the Department of Defense, the Department of Energy,
the Department of Transportation, the Bureau of Reclamation
of the Department of the Interior, the Federal Housing
Finance Board, and the Office of Thrift Supervision must
evaluate offers of Israeli end products without regard to the
restrictions of the Buy American Act. The Israeli Trade Act
does not prohibit the purchase of other foreign end products.

25.407 Agreement on Tradein Civil Aircraft.

Under the authority of Section 303 of the Trade Agree-
ments Act, the U.S. Trade Representative has waived the Buy
American Act for civil aircraft and related articles, that meet
the substantial transformation test of the Trade Agreements
Act, from countriesthat are partiesto the Agreement on Trade
in Civil Aircraft. Those countries are Austria, Belgium, Bul-
garia, Canada, Denmark, Egypt, Finland, France, Germany,
Greece, Ireland, Italy, Japan, Luxembourg, Macao, the Neth-
erlands, Norway, Portugal, Romania, Spain, Sweden, Swit-
zerland, and the United Kingdom.
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Subpart 25.6—Trade Sanctions

25.600 Scope of subpart.

This subpart implements sanctions imposed by the Presi-
dent pursuant to Section 305(g)(1) of the Trade Agreements
Act of 1979 (19 U.S.C. 2515(g)(1)), on European Union (EU)
member states that discriminate against U.S. products or ser-
vices (sanctioned EU member states). This subpart does not
apply to contracts for supplies or services awarded and per-
formed outside the United States, or to the Department of
Defense. For thresholds unique to individual agencies, see
agency regulations.

25.601 Policy.

(a) Except as provided in 25.602, agencies shall not award
contracts for—

(1) Sanctioned EU country end products with an esti-
| mated acquisition value less than $169,000;

(2) Sanctioned EU country construction with an esti-
| mated acquisition value less than $6,481,000; or

(3) Sanctioned EU country services asfollows (Federal
Service Code or Category from the Federal Procurement Data
System Product/Service Code Manual is indicated in paren-
theses):

(i) Service contracts regardless of acquisition value
for—

(A) All transportation services, including launch-
ing services (all V codes, J0O19, J998, J999, and K019);

(B) Dredging (Y 216 and Z216);

(C) Management and operation of certain Gov-
ernment or privately owned facilities used for Government
purposes, including federally funded research and develop-
ment centers (all M codes);

(D) Devel opment, production or coproduction of
program material for broadcasting, such as motion pictures
(TO06 and T016);

(E) Research and development (al A codes);
(F) Airport concessions (S203);

(G) Legal services (R418);

(H) Hotel and restaurant services (S203);

(1) Placement and supply of personnel services
(V241 and V251);

(J) Investigation and security services (S206,
S211, and R423);

(K) Education and training services (all U codes
and R419);

(L) Hedth and social services (adl O and G
codes);

(M) Recreational, cultural, and sporting services
(G003); or

(N) Telecommunications services (encompassing
only voice telephony, telex, radio telephony, paging, and sat-
ellite services) (S1, D304, D305, D316, D317, and D399).

(if) All other service contracts with an estimated
acquisition value less than $169,000.

(b) Determine the applicability of sanction thresholds in
the manner provided at 25.403(b).

25.602 Exceptions.
(a) The sanctionsin 25.601 do not apply to—

(1) Purchases at or below the simplified acquisition
threshold awarded using simplified acquisition proce-
dures;

(2) Total small business set-asides in accordance with
19.502-2;

(3) Contractsin support of U.S. national security inter-
ests; or

(4) Contracts for essential spare, repair, or replacement
parts not otherwise available from nonsanctioned countries.

(b)(1) The head of the agency, without power of redelega-
tion, may authorize the award of a contract or class of con-
tracts for sanctioned EU country end products, services, and
construction, the purchase of whichisotherwise prohibited by
25.601(a), if the head of the agency determines that such
action is necessary—

(i) In the public interest;

(it) To avoid the restriction of competition in a man-
ner that would limit the acquisition in question to, or would
establish a preference for, the services, articles, materias, or
supplies of a single manufacturer or supplier; or

(iii) Because there would be or are an insufficient
number of potential or actual offerors to ensure the acquisi-
tion of services, articles, materials, or supplies of requisite
quality at competitive prices.

(2) When the head of the agency makes adetermination
in accordance with paragraph (b)(1) of this section, the
agency must notify the U.S. Trade Representative within 30
days after contract award.
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Subpart 25.11—Solicitation Provisions and
Contract Clauses

25.1101 Acquisition of supplies.

Thefollowing provisions and clauses apply to the acquisi-
tion of supplies and the acquisition of services involving the
furnishing of supplies.

(@) (1) Insert the clause at 52.225-1, Buy American Act—
Supplies, in solicitations and contracts with aval ue exceeding
$2,500 ($15,000 for acquisitions as described in 13.201(g))
but not exceeding $25,000; and in solicitations and contracts
with a value exceeding $25,000, if none of the clauses pre-
scribed in paragraphs (b) and (c) of this section apply, except
if—

(i) The solicitation is restricted to domestic end
products in accordance with Subpart 6.3;

(i) The acquisition isfor supplies for use within the
United States and an exception to the Buy American Act
applies (e.g., nonavailability or public interest); or

(iif) The acquisition is for supplies for use outside
the United States.

(2) Insert the provision at 52.225-2, Buy American Act
Certificate, in solicitations containing the clause at 52.225-1.

(b) (2) (i) Insert the clause at 52.225-3, Buy American
Act—North American Free Trade Agreement—Israeli Trade
Act, in solicitations and contracts if—

(A) Theacquisitionisfor supplies, or for services
involving the furnishing of supplies, for use within the United
States, and the acquisition valueis $25,000 or more, but isless
than $169,000; and

(B) No exception in 25.401 applies. For acquisi-
tions of agencies not subject to the Israeli Trade Act (see
25.406), see agency regulations.

(ii) If the acquisition value is $25,000 or more but is
less than $50,000, use the clause with its Alternate .

(iii) If the acquisition value is $50,000 or more but
isless than $56,190, use the clause with its Alternate 1.

(2) (i) Insert the provision at 52.225-4, Buy American
Act—North American Free Trade Agreement—Isragli Trade
Act Certificate, in solicitations containing the clause at
52.225-3.

(i) If the acquisition value is $25,000 or more but is
less than $50,000, use the provision with its Alternate |.

(iii) If the acquisition value is $50,000 or more but
isless than $56,190, use the provision with its Alternate I1.

(c) (2) Insert the clause at 52.225-5, Trade Agreements, in
solicitations and contracts valued at $169,000 or more, if the
Trade Agreements Act applies (see 25.401 and 25.403) and
the agency has determined that the restrictions of the Buy
American Act are not applicable to U.S.-made end products.
If the agency has not made such adetermination, the contract-
ing officer must follow agency procedures.

(2) Insert the provision at 52.225-6, Trade Agreements
Certificate, in solicitations containing the clause at 52.225-5.
(d) Insert the provision at 52.225-7, Waiver of Buy Amer-
ican Act for Civil Aircraft and Related Articles, in solicita-
tions for civil aircraft and related articles (see 25.407), if the
acquisition valueis less than $169,000.

(e) Insert the clause at 52.225-8, Duty-Free Entry, in solic-
itations and contracts for supplies that may be imported into
the United States and for which duty-free entry may be
obtained in accordance with 25.903(a), if the value of the
acquisition—

(1) Exceeds $100,000; or

(2) 1s$100,000 or less, but the savingsfrom waiving the
duty is anticipated to be more than the administrative cost of
waiving the duty. When used for acquisitions valued at
$100,000 or less, the contracting officer may modify
paragraphs (b)(1) and (i)(2) of the clause to reduce the dollar
figure.

25.1102 Acquisition of construction.

(@) Insert the clause at 52.225-9, Buy American Act—
Construction Materials, in solicitations and contracts for con-
struction that is performed in the United States valued at less
than $6,481,000.

(1) Listin paragraph (b)(2) of the clauseall foreign con-
struction material excepted from the requirements of the Buy
American Act.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(3)(i) of the clause.

(b)(1) Insert the provision at 52.225-10, Notice of Buy
American Act Requirement—Construction Materias, in
solicitations containing the clause at 52.225-9.

(2) If insufficient timeisavailable to process a determi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, use the provision withits Alternatel.

(c) Insert the clause at 52.225-11, Buy American Act—
Congtruction Materials under Trade Agreements, in solicita-
tions and contracts for construction that is performed in the
United States valued at $6,481,000 or more.

(1) Listinparagraph (b)(3) of the clause all foreign con-
struction material excepted from the requirements of the Buy
American Act, other than designated country or NAFTA
country construction material.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(4)(i) of the clause.

(3) For acquisitions valued at $6,481,000 or more, but
less than $7,304,733, use the clause with its Alternate I.

(d)(1) Insert the provision at 52.225-12, Notice of Buy
American Act Requirement—Construction Materials under
Trade Agreements, in solicitations containing the clause at
52.225-11.

25.11-1
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(2) If insufficient timeis availableto process adetermi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, usethe provision with its Alternate I.

(3) For acquisitions valued at $6,481,000 or more, but
less than $7,304,733, use the clause with its Alternate I1.

25.1103 Other provisionsand clauses.

(8) Restrictions on certain foreign purchases. Insert the
clause at 52.225-13, Restrictions on Certain Foreign Pur-
chases, in solicitations and contracts with a value exceeding
$2,500 ($15,000 for acquisitions as described in 13.201(g)),
unless an exception applies (see 25.701(a)(2)).

(b) Trandations. Insert the clause at 52.225-14, Inconsis-
tency Between English Version and Translation of Contract,
in solicitations and contracts if anticipating trandation into
another language.

(c) Sanctions. (1) Except as provided in paragraph (c)(2)
of this section, insert the clause at—

(i) 52.225-15, Sanctioned European Union Country
End Products, in solicitations and contracts for supplies val-
ued at less than $169,000; or
(if) 52.225-16, Sanctioned European Union Country
Services, in solicitations and contracts for services—
(A) Listed in 25.601(a)(3)(i); or

25.11-2

(B) Valued at less than $169,000.
(2) Do not insert the clauses in paragraph (c)(1) of this
section in—

(i) Solicitations issued and contracts awarded by—

(A) A contracting activity located outside of the
United States, provided the supplies will be used or the ser-
vices will be performed outside of the United States; or

(B) The Department of Defense;

(i) Purchases at or below the simplified acquisition
threshold awarded using simplified acquisition procedures,

(iii) Total small business set-asides;

(iv) Contracts in support of U.S. national security
interests;

(v) Contracts for essential spare, repair, or replace-
ment parts available only from sanctioned EU member states;
or

(vi) Contracts for which the head of the agency has
made a determination in accordance with 25.602(b).

(d) Foreign currency offers. Insert the provision at 52.225-
17, Evaluation of Foreign Currency Offers, in solicitations
that permit the use of other than a specified currency. Insertin
the provision the source of the rateto be usedin theevaluation
of offers.
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the contracting officer to commence negotiations in accor-
dance with 36.606.

(b) Selection by the chairperson of the board. When the
board decides that formal action by the board is not neces-
sary in connection with a particular selection, the following
procedures shall be followed:

(1) The chairperson of the board shall perform the
functions required in 36.602-3.

(2) The agency head or designated selection authority
shall review the report and approveit or return it to the chair-
person for appropriate revision.

(3) Upon receipt of an approved report, the chairper-
son of the board shall furnish the contracting officer a copy
of the report which will serve as an authorization for the con-
tracting officer to commence negotiations in accordance
with 36.606.

36.603 Collecting data on and appraising firms
qualifications.

(a) Establishing offices. Agencies shall maintain offices
or permanent eval uation boards, or arrange to use the offices
or boards of other agencies, to receive and maintain data on
firms wishing to be considered for Government contracts.
Each office or board shall be assigned a jurisdiction by its
parent agency, making it responsible for a geographical
region or area, or a specialized type of construction.

(b) Qualifications data. To be considered for architect-
engineer contracts, a firm must file with the appropriate
office or board the Standard Form 254 (SF 254), “ Architect-
Engineer and Related Services Questionnaire,” and when
applicable, the Standard Form 255 (SF 255), “Architect-
Engineer and Related Services Questionnaire for Specific
Project.”

(c) Data files and the classification of firms. Under the
direction of the parent agency, offices or permanent evalua-
tion boards shall maintain an architect-engineer qualifica-
tions data file. These offices or boards shall review the SF's
254 and 255 filed, and shall classify each firm with respect
to—

(1) Location;

(2) Specialized experience;

(3) Professional capabilities; and

(4) Capacity, with respect to the scope of work that can
be undertaken. A firm’'s ability and experience in computer-
assisted design should be considered, when appropriate.

(d) Currency of files. Any office or board maintaining
qudlifications data files shall review and update each file at
least once ayear. This process should include:

(1) Encouraging firms to submit annually an updated
statement of qualifications and performance data on a SF
254,

(2) Reviewing the SF's 254 and 255 and, if necessary,
updating the firm's classification (see 36.603(c)).

(3) Recording any contract awards made to the firmin
the past year.

(4) Assuring that the file contains a copy of each perti-
nent performance report (see 36.604).

(5) Discarding any material that has not been updated
within the past three years, if it is no longer pertinent, see
36.604(c).

(6) Posting the date of the review in thefile.

(e) Use of data files. Evaluation boards and other appro-
priate Government employees, including contracting offic-
ers, shall use data files on firms.

36.604 Performance evaluation.

(a) Preparation of performance reports. For each contract
of more than $25,000, performance evaluation reports shall
be prepared by the cognizant contracting activity, using the
SF 1421, Performance Evaluation (Architect-Engineer). Per-
formance evaluation reports may also be prepared for con-
tracts of $25,000 or less.

(2) A report shall be prepared after final acceptance of
the A&E contract work or after contract termination. Ordi-
narily, the evaluating official who prepares this report should
be the person responsible for monitoring contract perfor-
mance.

(2) A report may also be prepared after completion of
the actual construction of the project.

(3) In addition to the reports in paragraphs (a)(1) and
(2) of this section, interim reports may be prepared at any
time.

(4) If the evaluating official concludes that a contrac-
tor's overall performance was unsatisfactory, the contractor
shall be advised in writing that a report of unsatisfactory per-
formance is being prepared and the basis for the report. If the
contractor submits any written comments, the evaluating
official shall include them in the report, resolve any alleged
factual discrepancies, and make appropriate changes in the
report.

(5) The head of the contracting activity shall establish
procedures which ensure that fully qualified personnel pre-
pare and review performance reports.

(b) Review of performance reports. Each performance
report shall be reviewed to ensure that it is accurate and fair.
The reviewing official should have knowledge of the con-
tractor’s performance and should normally be at an organiza-
tional level above that of the evaluating official.

(c) Distribution and use of performance reports. Each
performance report shall be distributed in accordance with
agency procedures. The report shall be included in the con-
tract file, and copies shall be sent to offices or boards for fil-
ing with the firm's qualifications data (see 36.603(d)(4)).
The contracting activity shall retain the report for at least six
years after the date of the report.
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36.605 Government cost estimate for architect-engineer
work.

(8) An independent Government estimate of the cost of
architect-engineer services shall be prepared and furnished
to the contracting officer before commencing negotiations
for each proposed contract or contract modification expected
to exceed $100,000. The estimate shall be prepared on the
basis of a detailed analysis of the required work as though
the Government were submitting a proposal.

(b) Access to information concerning the Government
estimate shall be limited to Government personnel whose
official duties require knowledge of the estimate. An excep-
tion to this rule may be made during contract negotiations to
allow the contracting officer to identify a specialized task
and disclose the associated cost breakdown figures in the
Government estimate, but only to the extent deemed neces-
sary to arrive at a fair and reasonable price. The overall
amount of the Government’s estimate shall not be disclosed
except as permitted by agency regulations.

36.606 Negotiations.

(8) Unlessotherwisespecified by theselection authority, the
final selection authorizesthe contracting officer to begin nego-
tiations. Negotiations shall be conducted in accordance with
Part 15 of thischapter, beginningwiththemost preferredfirmin
thefinal selection (see 15.404-4(c)(4)(i) on feelimitation).

(b) The contracting officer should ordinarily request a
proposa from the firm, ensuring that the solicitation does
not inadvertently preclude the firm from proposing the use of
modern design methods.

(c) The contracting officer shall inform the firm that no
congtruction contract may be awarded to the firm that
designed the project, except as provided in 36.209.

(d) During negotiations, the contracting officer should
seek advance agreement (see 31.109) on any charges for
computer-assisted design. When the firm’s proposal does not
cover appropriate modern and cost-effective design methods
(e.g., computer-assisted design), the contracting officer
should discuss this topic with the firm.

(e) Because selection of firms is based upon qualifica-
tions, the extent of any subcontracting is an important nego-
tiation topic. The clause prescribed at 44.204(b),
Subcontractors and Outside Associates and Consultants
(Architect-Engineer Services) (see 52.244-4), limits afirm’s
subcontracting to firms agreed upon during negotiations.

(f) If a mutually satisfactory contract cannot be negoti-
ated, the contracting officer shall obtain a written final pro-
posal revision from the firm, and notify the firm that
negotiations have been terminated. The contracting officer
shall then initiate negotiations with the next firm on the final
selection list. This procedure shall be continued until a mutu-
ally satisfactory contract has been negotiated. If negotiations

36.6-4

fail with all selected firms, the contracting officer shall refer
the matter to the selection authority who, after consulting
with the contracting officer as to why a contract cannot be
negotiated, may direct the evaluation board to recommend
additional firmsin accordance with 36.602.

36.607 Release of information on firm selection.

(a) After final selection has taken place, the contracting
officer may release information identifying only the archi-
tect-engineer firm with which a contract will be negotiated
for certain work. The work should be described in any
release only in general terms, unless information relating to
the work is classified. If negotiations are terminated without
awarding a contract to the highest rated firm, the contracting
officer may release that information and state that negotia-
tions will be undertaken with another (named) architect-
engineer firm. When an award has been made, the contract-
ing officer may release award information (see 5.401).

(b) Debriefings of successful and unsuccessful firms will
be held after final selection has taken place and will be con-
ducted, to the extent practicable, in accordance with 15.503,
15.506(b) through (f), 15.507(c), and 15.506(d)(2) through
(d)(5). Note that 15.506(d)(2) through (d)(5) do not apply to
architect-engineer contracts.

36.608 Liability for Government costs resulting from
design errorsor deficiencies.

Architect-engineer contractors shall be responsible for the
professional quality, technical accuracy, and coordination of
al services required under their contracts. A firm may be lia-
ble for Government costs resulting from errors or deficien-
ciesin designs furnished under its contract. Therefore, when
amodification to a construction contract is required because
of an error or deficiency in the services provided under an
architect-engineer contract, the contracting officer (with the
advice of technical personnel and legal counsel) shall con-
sider the extent to which the architect-engineer contractor
may be reasonably liable. The contracting officer shall
enforce the liability and collect the amount due, if the recov-
erable cost will exceed the administrative cost involved or is
otherwise in the Government’s interest. The contracting
officer shall include in the contract file awritten statement of
the reasons for the decision to recover or not to recover the
costs from the firm.

36.609 Contract clauses.

36.609-1 Design within funding limitations.

(@) The Government may require the architect-engineer
contractor to design the project so that construction costs
will not exceed a contractually specified dollar limit (fund-
ing limitation). If the price of construction proposed in
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credits accrued during a period of lease or rental of the equip-
ment under any previous Government contract if the equip-
ment has been on continuous lease or rental. The movement
of equipment from one site to another site shall be “continu-
ous rental.”

52.208-1 [Reserved]
52.208-2 [Reserved]
52.208-3 [Reserved]

52.208-4 Vehicle L ease Payments.

As prescribed in 8.1104(a), insert the following clause in
solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

VEHICLE LEASE PAYMENTS (APR 1984)

(a) Upon the submission of proper invoices or vouchers,
the Government shall pay rent for each vehicle at the rate(s)
specified in this contract.

(b) Rent shall accrue from the beginning of this contract,
or from the date each vehicle is delivered to the Government,
whichever is later, and shall continue until the expiration of
the contract term or the termination of this contract. However,
rent shall accrue only for the period that each vehicleisinthe
possession of the Government.

(c) Rent shall not accrue for any vehicle that the Contract-
ing Officer determines does not comply with the Condition of
Leased Vehicles clause of this contract or otherwise does not
comply with the requirements of this contract, until the vehi-
cleisreplaced or the defects are corrected.

(d) Rent shall not accrue for any vehicle during any period
when the vehicle is unavailable or unusable as aresult of the
Contractor’s failure to render services for the operation and
maintenance of the vehicle as prescribed by this contract.

(e) Rent stated in monthly terms shall be prorated on the
basis of 1/30th of the monthly rate for each day the vehicleis
in the Government’s possession. If this contract contains a
mileage provision, the Government shall pay rent as provided
in the Schedule.

(End of clause)

52.208-5 Condition of L eased Vehicles.

As prescribed in 8.1104(b), insert the following clause in
solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

CONDITION OF LEASED VEHICLES (APR 1984)

Each vehiclefurnished under this contract shall be of good
quality and in safe operating condition, and shal comply with
the Federal Motor Vehicle Safety Standards (49 CFR 571) and

State safety regulations applicable to the vehicle. The Gov-
ernment shall accept or reject the vehicles promptly after
receipt. If the Contracting Officer determines that any vehicle
furnished is not in compliance with this contract, the Con-
tracting Officer shall promptly inform the Contractor in writ-
ing. If the Contractor failsto replace the vehicle or correct the
defects as required by the Contracting Officer, the Govern-
ment may—

(a) By contract or otherwise, correct the defect or arrange
for the lease of a similar vehicle and shall charge or set off
against the Contractor any excess costs occasioned thereby;
or

(b) Terminate the contract under the Default clause of this
contract.

(End of clause)

52.208-6 Marking of Leased Vehicles.

As prescribed in 8.1104(c), insert the following clause in
solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

MARKING OF LEASED VEHICLES (APR 1984)

(a) The Government may place nonpermanent markings or
decals, identifying the using agency, on each side, and on the
front and rear bumpers, of any motor vehicleleased under this
contract. The Government shall use markings or decals that
are removable without damage to the vehicle.

(b) The Contractor may use placards for temporary identi-
fication of vehicles except that the placards may not contain
any references to the Contractor that may be construed as
advertising or endorsement by the Government of the Con-
tractor.

(End of clause)

52.208-7 Tagging of Leased Vehicles.
As prescribed in 8.1104(d), insert aclause substantialy as
follows:

TAGGING OF LEASED VEHICLES (MAY 1986)

While it is the intent that vehicles leased under this con-
tract will operate on Federal tags, the Government reserves
the right to utilize State tags if necessary to accomplish its
mission. Should State tags be required, the Contractor shall
furnish the Government documentation necessary to allow
acquisition of such tags. Federal tags are the responsibility of
the Government.

(End of clause)
52.208-8 Required Sourcesfor Helium and Helium Usage

Data.
As prescribed in 8.505, insert the following clause:

(FAC2001-09) 52.2-13
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REQUIRED SOURCES FOR HELIUM AND HELIUM USAGE
DATA (APR 2002)

(a) Definitions.

“Bureau of Land Management,” as used in this clause,
means the Department of the Interior, Bureau of Land Man-
agement, Amarillo Field Office, Helium Operations, located
at 801 South Fillmore Street, Suite 500, Amarillo, TX 79101-
3545.

“Federal helium supplier” means a private helium vendor
that has an in-kind crude helium sales contract with the
Bureau of Land Management (BLM) and that is on the BLM
Amarillo Field Office’'s Authorized List of Federal Helium
Suppliers  available via the Internet a  http://
www.nm.blm.gov/iwww/amfo/amfo_home.html.

“Magjor helium requirement” means an estimated refined
helium requirement greater than 200,000 standard cubic feet
(scf) (measured at 14.7 pounds per square inch absolute pres-
sure and 70 degrees Fahrenheit temperature) of gaseous
helium or 7510 liters of liquid helium delivered to a helium
use location per year.

(b) Requirements—(1) Contractors must purchase major
helium requirements from Federal helium suppliers, to the
extent that supplies are available.

(2) The Contractor shall provide to the Contracting
Officer the following datawithin 10 days after the Contractor
or subcontractor receives adelivery of helium from a Federal
helium supplier—

(i) The name of the supplier;

(i) The amount of helium purchased;

(iii) The delivery date(s); and

(iv) The location where the helium was used.

(c) Subcontracts. The Contractor shall insert this clause,
including this paragraph (c), in any subcontract or order that
involves amajor helium requirement.

(End of clause)
52.208-9 Contractor Use of Mandatory Sourcesof Supply

or Services.
As prescribed in 8.004, insert the following clause:

52.2-14

CONTRACTOR USE OF MANDATORY SOURCES OF SUPPLY
OR SERVICES (FEB 2002)

(a) Certain supplies or services to be provided under this
contract for use by the Government are required by law to be
obtained from the Committee for Purchase From People Who
Are Blind or Severely Disabled (the Committee) under the
Javits-Wagner-O'Day Act (JWOD) (41 U.S. C. 48). Addi-
tionally, certain of these supplies are available from the
Defense Logistics Agency (DLA), the General Services
Administration (GSA), or the Department of Veterans Affairs
(VA). The Contractor shall obtain mandatory suppliesor ser-
vices to be provided for Government use under this contract
from the specific sources indicated in the contract schedule.

(b) The Contractor shall immediately notify the Contract-
ing Officer if amandatory sourceisunableto providethe sup-
plies or services by the time required, or if the quality of
supplies or services provided by the mandatory source is
unsatisfactory. The Contractor shall not purchase the supplies
or services from other sources until the Contracting Officer
has notified the Contractor that the Committee or a JWOD
central nonprofit agency has authorized purchase from other
SOUrces.

(c) Price and delivery information for the mandatory sup-
pliesisavailable from the Contracting Officer for the supplies
obtained through the DLA/GSA/VA distribution facilities.
For mandatory supplies or servicesthat are not availablefrom
DLA/GSA/VA, price and delivery information is available
from the appropriate central nonprofit agency. Payments shall
be made directly to the source making delivery. Pointsof con-
tact for IWOD central nonprofit agencies are:

(1) National Industriesfor the Blind (NIB)
1901 North Beauregard Street, Suite 200
Alexandria, VA 22311-1705
(703) 998-0770

(2) NISH
2235 Cedar Lane
Vienna, VA 22182-5200
(703) 560-6800

(End of clause)

52.209-1 Qualification Requirements.
Asprescribed in 9.206-2, insert the following clause:
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executive orders applicable to acquisitions of commercial
items or components:
[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

__ (4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreement
(CBA) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
isin excess of the smplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller Genera of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonabletimestherecords, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the recordsrelating to thework
terminated shall be made availablefor 3 yearsafter any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finaly
resolved.

(3) Asused inthis clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardiess of type and regardless of form. This does not
requirethe Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to aprovision of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c) or (d) of this clause, the Contractor is
not required to include any FAR clause, other than those listed
below (and as may be required by an addenda to this para-
graph to establish the reasonabl eness of pricesunder Part 15),

in asubcontract for commercial items or commercial compo-
nents—

(2) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Equal Opportunity for Special Disabled
Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (38 U.S.C. 4212);

(3) 52.222-36, Affirmative Action for Workers with
Disahilities (29 U.S.C. 793);

(4) 52.247-64, Preference for Privately-Owned U.S.
Flag Commercia Vessels (46 U.S.C. 1241) (flow down not
required for subcontracts awarded beginning May 1, 1996);
and

(5) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause’.

52.213-1 Fast Payment Procedure.
Asprescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsihility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of lossfor sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(i) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(FAC 2001-09) 52.2-35
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(ii) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. |f transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, aternatively, shall include the following information
on theinvoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”
(i) Shipment number.
(iif) Mode of shipment.
(iv) Atlineitem level—
(A) National stock number and/or manufacturer's
part number;
(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Poaint, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if
in the contract.

(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
thefollowing information at the lineitem level, in addition to
that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(ii) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where areceiving report is not required, the Con-
tractor shall include a copy of theinvoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers “FAST PAY.”

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

52.2-36

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orderswill be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Noticeto Supplier.
Asprescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisis afirm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Termsand Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (SEPT 2002)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of

law or Executive order:

(i) 52.222-3, Convict Labor (Auc 1996) (E.O.
11755).

(i) 52.222-21, Prohibition of Segregated Facilities
(Fes 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JuLy 2000) (E.O.'s 12722, 12724, 13059, 13067,
13121, and 13129).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(i) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment (FEB
2002).

(i) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (FEB 2002).

(v) 52.233-1, Disputes (JuLy 2002).
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(vi) 52.244-6, Subcontracts for Commercial Items
(DEC 2001).

(vii)
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (Sept 2002) (E.O. 13126).
(Applies to contracts for supplies exceeding the micro-pur-
chase threshold.)

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Specia Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(iv) 52.222-36, Affirmative Action for Workerswith
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed out-
side the United States by employees recruited outside the
United States.) (For purposes of this clause, United Sates
includes the 50 States, the District of Columbia, Puerto Rico,
the Northern Mariana Islands, American Samoa, Guam, the
U.S. Virgin Islands, and Weke Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (Dec 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States, Dis-
trict of Columbia, Puerto Rico, the Northern Marianaldands,
American Samoa, Guam, the U.S. Virgin Islands, Johnston
Island, Wake Island, or the outer continental shelf lands).

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (APr 1998) (E.O. 12856) (Appliesto ser-
vices performed on Federa facilities).

(viii) 52.225-1, Buy American Act—Supplies (MAY
2002) (41 U.S.C. 10a - 10d) (Applies to contracts for sup-
plies, and to contracts for servicesinvolving the furnishing of
supplies, for use within the United States if the value of the
supply contract or supply portion of a service contract
exceeds the micro-purchase threshold and the acquisition—

(A) Isset aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (MAY 1999). (Applies

52.253-1, Computer Generated Forms

when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT informa
tion.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applieswhen the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (JUNE 2000) (46 U.S.C.
1241). (Appliesto suppliestransported by ocean vessels.)

(2) Listed below are additional clauses that may
apply:

(i) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JuLy 1995) (Appliesto
contracts over $25,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SePT 1989) (Appliesto fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (JUNE 1988) (Applies
to suppliesif delivery isf.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (Nov 1991)
(Appliesto suppliesif delivery isf.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
giveninfull text. Upon request, the Contracting Officer will
make their full text available. Also, the full text of a clause
may be accessed electronically at this/these address(es):

[Insert one or more Internet addresses)|

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of thiscontract. The Government reservestheright to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(2) Within areasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of

52.2-37



52.213-4

FEDERAL ACQUISITION REGULATION

common carriers. The Contractor shall notify the Contracting
Officer inwriting as soon asit is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. Inthe event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
chargesthat the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principlesfor this purpose. This paragraph does

52.2-38 (FAC 2001-09)

not give the Government any right to audit the Contractor's
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract termsand conditions, or failsto pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for suppliesor services not accepted, and the Contrac-
tor shall beliableto the Government for any and all rightsand
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrantsand impliesthat the
items delivered hereunder are merchantable and fit for usefor
the particular purpose described in this contract.

(End of clause)
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(6) Compliance with Copeland Act Requirements at
52.222-10.

(7) Subcontracts (Labor Standards) at 52.222-11.

(8) Contract Termination—Debarment at 52.222-12.

(9) Compliance with Davis-Bacon and Related Act
Regulations at 52.222-13.

(10) Disputes Concerning Labor
52.222-14.

(11) Certification of Eligibility at 52.222-15.

(b) Upon determination by the Contracting Officer that the
Davis-Bacon Act is applicable to any item of work to be per-
formed hereunder, a determination of the prevailing wage
rates shall be incorporated into the contract by modification.

(c) No construction, ateration, or repair (including paint-
ing and decorating) of public buildings or public works shall
be performed under this contract without incorporation of the
wage determination unlessthe Contracting Officer authorizes
the start of work because of unusual or emergency situations,
inwhich case the wage determination shall beincorporated as
soon as possible and made retroactive to the start of the work.

Standards  at

(End of clause)

52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.
As prescribed in 22.1505(a), insert the following provi-
sion:

CERTIFICATION REGARDING KNOWLEDGE OF CHILD
LABOR FOR LISTED END PrODUCTS (FEB 2001)

(a) Definition.

“Forced or indentured child labor” means all work or ser-
vice—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

(b) Listed end products. The following end product(s)
being acquired under this solicitation is (are) included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, identified by their country
of origin. Thereisareasonable basisto believethat listed end
products from the listed countries of origin may have been
mined, produced, or manufactured by forced or indentured
child labor.

Listed End Product Listed Countriesof Origin

(c) Certification. The Government will not make award to
an offeror unless the offeror, by checking the appropriate

block, certifies to either paragraph (c)(1) or paragraph (c)(2)
of this provision.

[ 1(2) Theofferor will not supply any end product listed
in paragraph (b) of this provision that was mined, produced,
or manufactured in a corresponding country as listed for that
end product.

[ 1(2) The offeror may supply an end product listed in
paragraph (b) of this provision that was mined, produced, or
manufactured in the corresponding country as listed for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child Iabor
was used to mine, produce, or manufacture such end product.
On the basis of those efforts, the offeror certifiesthat it is not
aware of any such use of child labor.

(End of provision)

52.222-19 Child Labor—Cooperation with Authorities
and Remedies.
As prescribed in 22.1505(b), insert the following clause:

CHILD LABOR—COOPERATION WITH AUTHORITIES AND
REMEDIES (SePT 2002)

(a) Applicahility. This clause does not apply to the extent
that the Contractor is supplying end products mined, pro-
duced, or manufactured in—

(1) Canada, and the anticipated value of the acquisition
is $25,000 or more;

(2) Israel, and the anticipated value of the acquisitionis
$50,000 or more;

(3) Mexico, and the anticipated value of the acquisition
is $56,190 or more; or

(4) Aruba, Austria, Belgium, Denmark, Finland,
France, Germany, Greece, Hong Kong, Iceland, Ireland, Italy,
Japan, Korea, Liechtenstein, Luxembourg, Netherlands, Nor-
way, Portugal, Singapore, Spain, Sweden, Switzerland, or the
United Kingdom and the anticipated value of the acquisition
is $169,000 or more.

(b) Cooperation with Authorities. To enforcethelawspro-
hibiting the manufacture or importation of products mined,
produced, or manufactured by forced or indentured child
|abor, authorized officials may need to conduct investigations
to determine whether forced or indentured child labor was
used to mine, produce, or manufacture any product furnished
under this contract. If the solicitation includes the provision
52.222-18, Certification Regarding Knowledge of Child
Labor for Listed End Products, or the equivalent at
52.212-3(i), the Contractor agrees to cooperate fully with
authorized officials of the contracting agency, the Department
of the Treasury, or the Department of Justice by providing rea-
sonable access to records, documents, persons, or premises
upon reasonable request by the authorized officials.

(c) Violations. The Government may impose remedies set
forth in paragraph (d) for the following violations:

52.2-107
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(1) The Contractor has submitted a false certification
regarding knowledge of the use of forced or indentured child
[abor for listed end products.

(2) The Contractor has failed to cooperate, if required,
in accordance with paragraph (b) of thisclause, with aninves-
tigation of the use of forced or indentured child labor by an
Inspector General, Attorney General, or the Secretary of the
Treasury.

(3) The Contractor usesforced or indentured child labor
in its mining, production, or manufacturing processes.

(4) The Contractor hasfurnished under the contract end
products or components that have been mined, produced, or
manufactured wholly or in part by forced or indentured child
labor. (The Government will not pursue remedies at para-
graph (d)(2) or paragraph (d)(3) of this clause unless suffi-
cient evidence indicates that the Contractor knew of the
violation.)

(d) Remedies. (1) The Contracting Officer may terminate
the contract.

(2) The suspending official may suspend the Contractor
in accordance with procedures in FAR Subpart 9.4.

(3) The debarring official may debar the Contractor for
a period not to exceed 3 years in accordance with the proce-
duresin FAR Subpart 9.4.

(End of clause)

52.222-20 Walsh-Healey Public Contracts Act.

As prescribed in 22.610, insert the following clause in
solicitations and contracts covered by the Act:

WALSH-HEALEY PuBLIC CONTRACTS ACT (DEC 1996)

If this contract is for the manufacture or furnishing of
materials, supplies, articles or equipment in an amount that
exceeds or may exceed $10,000, and is subject to the Walsh-
Healey Public Contracts Act, as amended (41 U.S.C. 35-45),
the following terms and conditions apply:

(@) All stipulations required by the Act and regulations
issued by the Secretary of Labor (41 CFR Chapter 50) are
incorporated by reference. These stipulations are subject to all
applicable rulings and interpretations of the Secretary of
Labor that are now, or may hereafter, bein effect.

(b) All employeeswhaose work relatesto this contract shall
be paid not less than the minimum wage prescribed by regu-
lations issued by the Secretary of Labor (41 CFR 50-202.2).
Learners, student learners, apprentices, and handicapped
workers may be employed at less than the prescribed mini-
mum wage (see 41 CFR 50-202.3) to the same extent that
such employment is permitted under Section 14 of the Fair
Labor Standards Act (41 U.S.C. 40).

(End of clause)
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52.222-21 Prohibition of Segregated Facilities.
Asprescribed in 22.810(a)(1), insert the following clause:

PROHIBITION OF SEGREGATED FACILITIES (FEB 1999)

(a) “Segregated facilities,” as used in this clause, means
any waiting rooms, work areas, rest rooms and wash rooms,
restaurants and other eating areas, time clocks, locker rooms
and other storage or dressing areas, parking lots, drinking
fountains, recreation or entertainment areas, transportation,
and housing facilities provided for employees, that are segre-
gated by explicit directive or are in fact segregated on the
basis of race, color, religion, sex, or national origin because
of written or oral policiesor employee custom. Theterm does
not include separate or single-user rest rooms or necessary
dressing or sleeping areas provided to assure privacy between
the sexes.

(b) The Contractor agrees that it does not and will not
maintain or provide for its employees any segregated facili-
ties at any of its establishments, and that it does not and will
not permit its employeesto perform their servicesat any loca-
tion under its control where segregated facilities are main-
tained. The Contractor agrees that a breach of thisclauseisa
violation of the Equal Opportunity clause in this contract.

(c) The Contractor shall include this clause in every sub-
contract and purchase order that is subject to the Equal Oppor-
tunity clause of this contract.

(End of clause)

52.222-22 Previous Contracts and Compliance Reports.

As prescribed in 22.810(a)(2), insert the following provi-
sion:

PrREVIOUSCONTRACTSAND COMPLIANCE REPORTS
(FEB 1999)

The offeror represents that—

(a) It O has, O has not participated in a previous contract
or subcontract subject the Equal Opportunity clause of this
solicitation;

(b) It O has, O has not filed dl required compliance
reports; and

(c) Representations indicating submission of required
compliance reports, signed by proposed subcontractors, will
be obtained before subcontract awards.

(End of provision)

52.222-23 Notice of Requirement for Affirmative Action
to Ensure Equal Employment Opportunity for
Construction.

Asprescribed in 22.810(b), insert the following provision:;
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.232-5

52.232-1 Payments.

As prescribed in 32.111(a)(1), insert the following clause,
appropriately modified with respect to payment due date in
accordance with agency regulations, in solicitations and con-
tracts when a fixed-price supply contract, a fixed-price ser-
vice contract, or a contract for nonregulated communication
services is contempl ated:

PAYMENTS (APR 1984)

The Government shall pay the Contractor, upon the sub-
mission of proper invoices or vouchers, the prices stipulated
inthis contract for suppliesdelivered and accepted or services
rendered and accepted, less any deductions provided in this
contract. Unless otherwise specified in this contract, payment
shall be made on partial deliveries accepted by the Govern-
ment if—

(8) The amount due on the deliveries warrantsit; or

(b) The Contractor requests it and the amount due on the
deliveriesisat least $1,000 or 50 percent of the total contract
price.

(End of clause)

52.232-2 Payments under Fixed-Price Research and

Development Contracts.

As prescribed in 32.111(a)(2), insert the following clause,
as appropriately modified with respect to payment due dates
in accordance with agency regulations, in solicitations and
contracts when a fixed-price research and development con-
tract is contemplated:

PAYMENTS UNDER FIXED-PRICE RESEARCH AND
DEVELOPMENT CONTRACTS (APR 1984)

The Government shall pay the Contractor, upon submis-
sion of proper invoices or vouchers, the prices stipulated in
thiscontract for work delivered or rendered and accepted, less
any deductions provided in this contract. Unless otherwise
specified, payment shall be made upon acceptance of any por-
tion of thework delivered or rendered for which apriceis sep-
arately stated in the contract.

(End of clause)

52.232-3 Payments under Personal Services Contracts.

As prescribed in 32.111(a)(3), insert the following clause,
appropriately modified with respect to payment due dates in
accordance with agency regulations, in solicitations and con-
tracts for personal services:

PAYMENTS UNDER PERSONAL SERVICES CONTRACTS
(APR 1984)

The Government shall pay the Contractor for the services
performed by the Contractor, as set forth in the Schedule of
this contract, at the rates prescribed, upon the submission by

the Contractor of proper invoices or time statements to the
office or officer designated and at thetime provided for in this
contract. The Government shall also pay the Contractor—

(a) A per diem rate in lieu of subsistence for each day the
Contractor is in a travel status away from home or regular
place of employment in accordance with Federal Travel Reg-
ulations (41 CFR 101-7) as authorized in appropriate Travel
Orders; and

(b) Any other transportation expensesif provided for inthe
Schedule.

(End of clause)

52.232-4 Payments under Transportation Contracts and

Transportation-Related Services Contracts.

As prescribed in 32.111(a)(4), insert the following clause,
appropriately modified with respect to payment due dates in
accordance with agency regulations, in solicitations and con-
tracts for transportation or transportation-related services:
Payments under Transportation Contracts and Transportation-
Related Services Contracts (Apr 1984)

The Government shall pay the Contractor upon the sub-
mission of properly certified invoicesor vouchers, theamount
due for services rendered and accepted, less deductions, if
any, as herein provided.

(End of clause)

52.232-5 Payments under Fixed-Price Construction
Contracts.
As prescribed in 32.111(a)(5), insert the following clause:

PAYMENTS UNDER FIXED-PRICE CONSTRUCTION
CONTRACTS (SEPT 2002)

(a) Payment of price. The Government shall pay the Con-
tractor the contract price as provided in this contract.

(b) Progress payments. The Government shall make
progress payments monthly as the work proceeds, or at more
frequent intervals as determined by the Contracting Officer,
on estimates of work accomplished which meetsthe standards
of quality established under the contract, as approved by the
Contracting Officer.

(1) The Contractor’s request for progress payments
shall include the following substantiation:

(i) An itemization of the amounts reguested, related
to the various elements of work required by the contract cov-
ered by the payment requested.

(i) A listing of the amount included for work per-
formed by each subcontractor under the contract.

(iii) A listing of the total amount of each subcontract
under the contract.

(iv) A listing of the amounts previously paid to each
such subcontractor under the contract.

52.2-191
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(v) Additional supporting data in a form and detail
required by the Contracting Officer.

(2) In the preparation of estimates, the Contracting
Officer may authorize material delivered on the site and pre-
paratory work done to be taken into consideration. Material
delivered to the Contractor at |ocations other than the site also
may be taken into consideration if—

(i) Consideration is specifically authorized by this
contract; and

(if) The Contractor furnishes satisfactory evidence
that it has acquired title to such material and that the material
will be used to perform this contract.

(c) Contractor certification. Along with each request for
progress payments, the Contractor shall furnish the following
certification, or payment shall not be made: (However, if the
Contractor elects to delete paragraph (c)(4) from the certifi-
cation, the certification is still acceptable.)

| hereby certify, to the best of my knowledge and belief, that—

(1) The amounts requested are only for performance in
accordance with the specifications, terms, and conditions of the
contract;

(2) All payments due to subcontractors and suppliersfrom
previous paymentsreceived under the contract have been made,
and timely paymentswill be made from the proceeds of the pay-
ment covered by this certification, in accordance with subcon-
tract agreements and the requirements of chapter 39 of Title 31,
United States Code;

(3) This request for progress payments does not include
any amounts which the prime contractor intends to withhold or
retain from a subcontractor or supplier in accordance with the
terms and conditions of the subcontract; and

(4) This certification is not to be construed as final accep-
tance of a subcontractor’s performance.

(Name)

(Title)

(Date)

(d) Refund of unearned amounts. If the Contractor, after
making a certified request for progress payments, discovers
that aportion or al of such request constitutes a payment for
performance by the Contractor that fails to conform to the
specifications, terms, and conditions of this contract (herein-
after referred to as the “unearned amount”), the Contractor
shall—

(1) Notify the Contracting Officer of such performance
deficiency; and

52.2-192

(2) Be obligated to pay the Government an amount
(computed by the Contracting Officer in the manner provided
in paragraph (j) of this clause) equa to interest on the
unearned amount from the 8th day after the date of receipt of
the unearned amount until—

(i) The date the Contractor notifies the Contracting
Officer that the performance deficiency hasbeen corrected; or

(if) The date the Contractor reduces the amount of
any subsequent certified request for progress payments by an
amount equal to the unearned amount.

(e) Retainage. If the Contracting Officer finds that satis-
factory progress was achieved during any period for which a
progress payment isto be made, the Contracting Officer shall
authorize payment to be madein full. However, if satisfactory
progress has not been made, the Contracting Officer may
retain a maximum of 10 percent of the amount of the payment
until satisfactory progressis achieved. When the work is sub-
stantially complete, the Contracting Officer may retain from
previously withheld funds and future progress payments that
amount the Contracting Officer considers adequate for pro-
tection of the Government and shall release to the Contractor
al the remaining withheld funds. Also, on completion and
acceptance of each separate building, public work, or other
division of the contract, for which the price is stated sepa-
rately in the contract, payment shall be made for the com-
pleted work without retention of a percentage.

(f) Title, liability, and reservation of rights. All material
and work covered by progress payments made shall, at the
time of payment, become the sole property of the Govern-
ment, but this shall not be construed as—

(1) Relieving the Contractor from the sole responsibil-
ity for all material and work upon which payments have been
made or the restoration of any damaged work; or

(2) Waiving the right of the Government to require the
fulfillment of all of the terms of the contract.

(g9) Reimbursement for bond premiums. In making these
progress payments, the Government shall, upon request,
reimburse the Contractor for the amount of premiums paid for
performance and payment bonds (including coinsurance and
reinsurance agreements, when applicable) after the Contrac-
tor has furnished evidence of full payment to the surety. The
retainage provisions in paragraph (€) of this clause shall not
apply to that portion of progress payments attributable to
bond premiumes.

(h) Final payment. The Government shall pay the amount
due the Contractor under this contract after—

(1) Completion and acceptance of al work;

(2) Presentation of a properly executed voucher; and

(3) Presentation of release of al claimsagainst the Gov-
ernment arising by virtue of this contract, other than claims,
in stated amounts, that the Contractor has specifically
excepted from the operation of therelease. A release may also
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P IBR UCF FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON LH sve DEL svc
c

52.204-6 Data Universal 4.603(a) P Yes L A A A A A A A A A A A A A A A A A A A
Numbering System (DUNS)
Number.

52.207-1 Notice of Cost 7.305(a) P Yes L A A A A A A A A
Comparison (Sealed-Bid).

52.207-2 Notice of Cost 7.305(b) P Yes L A A A A A A A A A A A A A A A A
Comparison (Negotiated).

52.207-3 Right of First 7.305(c) C Yes | A A A A A A A A A A A A A A A A
Refusal of Employment.

52.207-4 Economic Purchase |7.203 P No K A A A A
Quantity—Supplies.

52.207-5 Option to Purchase |7.404 C Yes | A A A A A A A A A A A A A A A A A A
Equipment.

52.208-4 Vehicle Lease 8.1104(a) C Yes | A A
Payments.

52.208-5 Condition of Leased |8.1104(b) C Yes | A A
Vehicles.

52.208-6 Marking of Leased |8.1104(c) C Yes | A A
Vehicles.

52.208-7 Tagging of Leased |8.1104(d) C Yes | A A
Vehicles.

52.208-8 Required Sources  |8.505 C No | A A A A A A A A A A A A A A A A A A
for Helium and Helium
Usage Data.

52.208-9 Contractor Use of  |8.004 v/ C Yes | A A A A
Mandatory Sources of
Supply or Services.

FEDERAL AQUISITION REGULATION (FAR) Matrix 3




PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL Cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svC DEL svC
[
52.209-1 Qudlification Requirements. |9.206-2 C | No | A A A A A A A
52.209-3 First Article Approval— 9.308-1 (a)(1) C | Yes | A (0] A A A
Contractor Testing. and (b)(1)
Alternate | 9.308-1 (a)(2) C | Yes | A O A A A
and (b)(2)
Alternate 11 9.308-2 (a)(3) C | Yes | A O A A A
and (b)(3)
52.209-4 First Article Approval— 9.308-2 (a)(1) C | Yes | A (0] A A A
Government Testing. and (b)(1)
Alternate | 9.308-2 (a)(1) C | Yes | A O A A A
and (b)(2)
Alternate 9.308-2 (a)(1) C | Yes | A (0] A A A
and (b)(3)
52.209-5 Certification Regarding 9.409(a) P | No K A A A A A A A A A A A A A A A A A
Debarment, Suspension, Proposed
Debarment, and Other Responsibility
Matters.
52.209-6 Protecting the Government's |9.409(b) C | Yes | A A A A A A A A A A A A A A A A A
Interest When Subcontracting with
Contractors Debarred, Suspended, or
Proposed for Debarment.
52.211-1 Availability of Specifications | 11.204(a) P | No L A A A A A A A A A A A A
Listed in the GSA Index of Federa
Specifications, Standards and
Commercial Item Descriptions,
FPMR Part 101-29.

FEDERAL ACQUISITION REGULATION (FAR) (FAC 2001-09) Matrix 4





