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FAC 2001-06 SUMMARY of ITEMS 
 

 Federal Acquisition Circular (FAC) 2001-06 amends the Federal 
Acquisition Regulation (FAR) as specified below: 
 
Item I— Commercial Items— Standard Form 1449 (FAR Case 2000-012) 
 
 Standard Form 1449, Solicitation/Contract/Order for 
Commercial Items, is prescribed by the FAR for the acquisition 
of commercial items.  This final rule makes several minor 
revisions to the form, including the addition of a block to 
indicate that the acquisition is a HUBZone set-aside, the 
substitution of a NAICS code for the SIC code, the notation 
that award is made only on the offeror’s items specifically 
listed in block 29, and the addition of several blocks in the 
area of the form used as a receiving report by the Government.  
All of the changes involve blocks that are completed by the 
Government. 
 
Replacement pages:  1.1-7 and 1.1-8; 53.2-1 and 53.2-2; and 
53.3-187 and 53.3-188 (SF 1449). 
 
Item II— Definitions for “Contract Action” and “Contracting Action” 
(FAR Case 2000-402) 
 
 This final rule amends the FAR to provide for consistent use 
of the term “contract action.”  The rule changes the term 
“contracting action” to “contract action” throughout the FAR and 
makes other editorial changes to clarify the text. 
 
Replacement pages:  1.4-1 and 1.4-2; 1.7-1 and 1.7-2; 5.1-1 and 
5.1-2; 6.5-1 and 6.5-2; 8.1-1 and 8.1-2; 17.1-1 and 17.1-2; 
17.5-1 and 17.5-2; 19.3-1 and 19.3-2; 19.5-3 and 19.5-4; 32.1-1 
and 32.1-2; 32.7-1 and 32.7-2; and 52.2-207 and 52.2-208. 
 
Item III— Definitions for Sealed Bid and Negotiated Procurements 
(FAR Case 2000-403) 
 
 This final rule amends the FAR to clarify definitions that are 
used for sealed bid and negotiated procurements.  The final rule—  
 

•  Moves the definitions of “bid sample” and “descriptive 
literature” from FAR Part 14 to FAR 2.101 because the 
definitions apply to more than one FAR part, e.g., Parts 14 
and 15; 
 
•  Amends those definitions and the definition of “offer” in 
accordance with plain language guidelines; 
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•  Revises applicable provisions in FAR Part 52 to conform 
with the new definitions; 
 
•  Adds a new definition for “solicitation” at FAR 2.101; and 
 
•  Provides definitions for “bid” and “bidder” in FAR Part 28 
because, as used in that part, the terms address sealed bid 
and negotiated acquisitions. 

 
The rule clarifies terminology used in FAR 15.201(f), 

15.609(e), and 35.007(g).  Where we mean an entity that is actively 
seeking a contract, we use the term “prospective offeror.”  
However, those cites describe processes that are set up to ensure 
fair and open competition.  Therefore, any interested party is able 
to participate, including parties that the Government has not yet 
identified.  Therefore, the rule uses the more general term 
“potential offeror.” 
 
Replacement pages:  2.1-1 thru 2.1-12 (2.1-13 and 2.1-14 added); 
3.3-1 and 3.3-2; 14.2-1 thru 14.2-10; 14.4-3 and 14.4-4; 15.2-1 
and 15.2-2; 15.6-3 and 15.6-4; 28.1-1 and 28.1-2; 35.0-3 and  
35.0-4; 52-1 and 52-2; 52.2-39 thru 52.2-44; and Matrix 7  
and Matrix 8. 
 
Item IV— Procurement Integrity Rewrite (FAR Case 1998-024) 
 
 This final rule amends FAR Parts 2, 3, 4, 9, 15, and 52 to 
rewrite the procurement integrity coverage (the implementation of 
section 27 of the Office of Federal Procurement Policy Act  
(41 U.S.C. 423) (more commonly referred to as the Procurement 
Integrity Act)) in plain language. 
 
 FAR 3.104 implements prohibitions, restrictions, and other 
requirements of the Procurement Integrity Act that are placed on 
certain agency officials that participate in Federal agency 
procurements.  However, other statutes and regulations also govern 
the conduct of Government employees.  While specific guidance 
pertaining to the Procurement Integrity Act at FAR 3.104 does not 
implement these other statutes and regulations, the rule does add 
guidance to alert these agency officials that they should seek 
advice from agency ethics officials before engaging in certain 
activities that could have serious consequences, including criminal 
prosecution. 
 
 These revisions to FAR 3.104 do not change either the 
requirements of the Procurement Integrity Act or change, in any 
manner, who is covered by, or the activities covered in, Office of 
Government Ethics regulations interpreting conflict of interest 
statutes. 
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Replacement pages:  2.1-9 thru 2.1-12 (2.1-13 and 2.1-14 
added); 3-1 and 3-2; 3.1-1 thru 3.1-8; 3.7-1 and 3.7-2; 4.8-1 
and 4.8-2; 9.1-3 and 9.1-4; 9.5-1 and 9.5-2; 15.4-7 and 15.4-
8; and 52.2-3 and 52.2-4. 
 
Item V— Acquisition of Helium (FAR Case 2000-008) 
 
 This final rule revises FAR Subpart 8.5 and the clause at 
52.208-8 to implement the Department of the Interior final rule 
regarding helium contracts that was published in the Federal 
Register at 63 FR 66760, December 3, 1998.  The final rule—  
 

•  Changes the definitions; 
 
•  Eliminates the requirement for certain contractors and 
subcontractors to submit helium forecasts; and 
 
•  Establishes the requirement that contractors and 
subcontractors under contracts with a major helium requirement 
must report purchases of helium from Federal helium suppliers. 
 

Replacement pages:  8.5-1 and 8.5-2; 52-1 and 52-2; 52.2-13 and 
52.2-14; and Matrix 3 and Matrix 4. 
 
Item VI— HUBZone Program Applicability (FAR Case 2001-003) 
 
 The HUBZone Act of 1997 expanded the applicability of the 
HUBZONE Program to all agencies covered by the FAR after September 
30, 2000, and is currently reflected in the FAR.  This rule amends 
the FAR to simplify the existing language at FAR Parts 12, 19, and 
52. 
 
Replacement pages:  12.3-1 and 12.3-2; 19.3-5 and 19.3-6; 19.13-1 
and 19.13-2; 52.2-27 thru 52.2-32; 52.2-85 and 52.2-86; Matrix 7 
and Matrix 8; and Matrix 15 and Matrix 16. 
 
Item VII— Application of Labor Clauses (FAR Case 1999-612) 

 
This final rule affects all contracting officers who use the 

FAR.  The rule—  
 

 •  Moves the Prohibition of Segregated Facilities clause from 
the list at paragraph (b), to the list at paragraph (a), of the 
clause at 52.213-4 and clarifies the existing requirements of  
41 CFR 60-1.8, promulgated by the Department of Labor under E.O. 
11246.  The Prohibition of Segregated Facilities clause must be 
included in contracts whenever the Equal Opportunity clause (FAR 
52.222-26) is included. 
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 •  Moves the Equal Opportunity clause from the list at 
paragraph (b), to the list at paragraph (a), of the clause at 
52.213-4 because the clause must be included in almost all 
contracts, even those under $10,000, in accordance with the 
requirements at FAR 22.802(a)(1) and 22.807(b).  Even though 
included, the clause is inapplicable unless the aggregate value of 
contracts and subcontracts awarded to the contractor exceeds 
$10,000 in a year. 
 
 •  Makes other revisions to the clause at FAR 52.222-26, Equal 
Opportunity, to include a definition of “United States” and 
incorporate the exception for work performed outside the United 
States. 
 
Replacement pages:  52.2-35 thru 52.2-38; and 52.2-109 and  
52.2-110 
 
Item VIII— Technical Amendments 
 

These amendments update sections and make editorial changes  
at FAR 1.404, 5.207, 6.302-5, 9.104-3, 31.101, 52.219-19, and 
52.219-20. 
 
Replacement pages:  1.4-1 and 1.4-2; 5.2-5 and 5.2-6; 6.3-3 
and 6.3-4; 9.1-1 and 9.1-2; 31.1-3 and 31.1-4; 52.2-95 and 
52.2-96; and Matrix 17 and Matrix 18. 

 
 
 

LOOSELEAF ONLY CORRECTIONS 
 

PEN AND INK CHANGE TO LOOSELEAF 

PART 53— FORMS 

53.301-18   [Correction] 

 1.  Correct section 53.301-18 (Standard Form 18) by removing 
the prescription “53.215-1(a)” and adding “53.213(a)” in its place. 
 
Pen-and-ink correction:  53.3-3 and 53.3-4 (SF 18). 
 



 

 

 
FAC 2001-06 FILING INSTRUCTIONS 

 
NOTE: The FAR is now segmented by subparts. The FAR page numbers 

reflect FAR Subparts. For example, "1.1-7" is page 7 of 
Subpart 1.1, and "1.1-8" is page 8 of Subpart 1.1. 

 
Remove Pages  Insert Pages 
 
1.1-7 and 1.1-8 1.1-7 and 1.1-8 
1.4-1 and 1.4-2 1.4-1 and 1.4-2 
1.7-1 and 1.7-2 1.7-1 and 1.7-2 
 
2.1-1 thru 2.1-12 2.1-1 thru 2.1-14 
 
Part 3 TOC Part 3 TOC 
 (3-1 and 3-2)  (3-1 and 3-2) 
3.1-1 thru 3.1-8 3.1-1 thru 3.1-8 
3.3-1 and 3.3-2 3.3-1 and 3.3-2 
3.7-1 and 3.7-2 3.7-1 and 3.7-2 
 
4.8-1 and 4.8-2 4.8-1 and 4.8-2 
 
5.1-1 and 5.1-2 5.1-1 and 5.1-2 
5.2-5 and 5.2-6 5.2-5 and 5.2-6 
 
6.3-3 and 6.3-4 6.3-3 and 6.3-4 
6.5-1 and 6.5-2 6.5-1 and 6.5-2 
 
8.1-1 and 8.1-2 8.1-1 and 8.1-2 
8.5-1 and 8.5-2 8.5-1 and 8.5-2 
 
9.1-1 thru 9.1-4 9.1-1 thru 9.1-4 
9.5-1 and 9.5-2 9.5-1 and 9.5-2 
 
12.3-1 and 12.3-2 12.3-1 and 12.3-2 
 
14.2-1 thru 14.2-10 14.2-1 thru 14.2-10 
14.4-3 and 14.4-4 14.4-3 and 14.4-4 
 
15.2-1 and 15.2-2 15.2-1 and 15.2-2 
15.4-7 and 15.4-8 15.4-7 and 15.4-8 
15.6-3 and 15.6-4 15.6-3 and 15.6-4 
 
17.1-1 and 17.1-2 17.1-1 and 17.1-2 
17.5-1 and 17.5-2 17.5-1 and 17.5-2 
 



 

 

Remove Pages  Insert Pages 
 
19.3-1 and 19.3-2 19.3-1 and 19.3-2 
19.3-5 and 19.3-6 19.3-5 and 19.3-6 
19.5-3 and 19.5-4 19.5-3 and 19.5-4 
19.13-1 and 19.13-2 19.13-1 and 19.13-2 
 
28.1-1 and 28.1-2 28.1-1 and 28.1-2 
 
31.1-3 and 31.1-4 31.1-3 and 31.1-4 
 
32.1-1 and 32.1-2 32.1-1 and 32.1-2 
32.7-1 and 32.7-2 32.7-1 and 32.7-2 
 
35.0-3 and 35.0-4 35.0-3 and 35.0-4 
 
Part 52 TOC  Part 52 TOC  
 (52-1 and 52-2)  (52-1 and 52-2) 
52.2-3 and 52.2-4 52.2-3 and 52.2-4 
52.2-13 and 52.2-14 52.2-13 and 52.2-14 
52.2-27 thru 52.2-32 52.2-27 thru 52.2-32 
52.2-35 thru 52.2-44 52.2-35 thru 52.2-44 
52.2-85 and 52.2-86 52.2-85 and 52.2-86 
52.2-95 and 52.2-96 52.2-95 and 52.2-96 
52.2-109 and 52.2-110 52.2-109 and 52.2-110 
52.2-207 and 52.2-208 52.2-207 and 52.2-208 

 
Matrix 3 and Matrix 4 Matrix 3 and Matrix 4 
Matrix 7 and Matrix 8 Matrix 7 and Matrix 8 
Matrix 15 thru Matrix 18 Matrix 15 thru Matrix 18 
 
53.2-1 and 53.2-2 53.2-1 and 53.2-2 
53.3-187 and 53.3-188 53.3-187 and 53.3-188 



1.1-7

SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE 1.108

1.107 Certifications.
In accordance with Section 29 of the Office of Federal

Procurement Policy Act (41 U.S.C. 425), as amended by
Section 4301 of the Clinger-Cohen Act of 1996 (Public Law
104-106), a new requirement for a certification by a contrac-
tor or offeror may not be included in this chapter unless—

(a) The certification requirement is specifically imposed
by statute; or

(b) Written justification for such certification is provided
to the Administrator for Federal Procurement Policy by the
Federal Acquisition Regulatory Council, and the Adminis-
trator approves in writing the inclusion of such certification
requirement.

1.108 FAR conventions.
The following conventions provide guidance for inter-

preting the FAR:
(a) Words and terms. Definitions in Part 2 apply to the

entire regulation unless specifically defined in another part,
subpart, section, provision, or clause. Words or terms
defined in a specific part, subpart, section, provision, or
clause have that meaning when used in that part, subpart,
section, provision, or clause. Undefined words retain their
common dictionary meaning.

(b) Delegation of authority. Each authority is delegable
unless specifically stated otherwise (see 1.102-4(b)).

(c) Dollar thresholds. Unless otherwise specified, a spe-
cific dollar threshold for the purpose of applicability is the
final anticipated dollar value of the action, including the dol-
lar value of all options. If the action establishes a maximum
quantity of supplies or services to be acquired or establishes
a ceiling price or establishes the final price to be based on
future events, the final anticipated dollar value must be the
highest final priced alternative to the Government, including
the dollar value of all options.

(d) Application of FAR changes to solicitations and con-
tracts. Unless otherwise specified—

(1) FAR changes apply to solicitations issued on or
after the effective date of the change;

52.249-5 9000-0028
52.249-6 9000-0028
52.249-11 9000-0028
52.250-1 9000-0029
53.236-1(a) 9000-0037
SF 24 9000-0045
SF 25 9000-0045
SF 25-A 9000-0045
SF 28 9000-0001
SF 34 9000-0045
SF 35 9000-0045
SF 129 9000-0002
SF 254 9000-0004
SF 255 9000-0005
SF 273 9000-0045
SF 274 9000-0045
SF 275 9000-0045
SF 294 9000-0006
SF 295 9000-0007
SF 1403 9000-0011
SF 1404 9000-0011
SF 1405 9000-0011
SF 1406 9000-0011
SF 1407 9000-0011
SF 1408 9000-0011
SF 1413 9000-0014
SF 1416 9000-0045
SF 1417 9000-0037
SF 1418 9000-0045
SF 1423 9000-0015
SF 1424 9000-0015
SF 1426 9000-0015
SF 1427 9000-0015
SF 1428 9000-0015
SF 1429 9000-0015
SF 1430 9000-0015
SF 1431 9000-0015
SF 1432 9000-0015
SF 1433 9000-0015
SF 1434 9000-0015
SF 1435 9000-0012
SF 1436 9000-0012
SF 1437 9000-0012

FAR segment OMB Control Number
SF 1438 9000-0012
SF 1439 9000-0012
SF 1440 9000-0012
SF 1443 9000-0010
SF 1444 9000-0089
SF 1445 9000-0089
SF 1446 9000-0089
OF 312 9000-0150

FAR segment OMB Control Number
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(2) Contracting officers may, at their discretion,
include the FAR changes in solicitations issued before the
effective date, provided award of the resulting contract(s)
occurs on or after the effective date; and

(3) Contracting officers may, at their discretion,
include the changes in any existing contract with appropriate
consideration.

(e) Citations. When the FAR cites a statute, Executive
order, Office of Management and Budget circular, Office of
Federal Procurement Policy policy letter, or relevant portion
of the Code of Federal Regulations, the citation includes all
applicable amendments, unless otherwise stated.

(f) Imperative sentences. When an imperative sentence
directs action, the contracting officer is responsible for the
action, unless another party is expressly cited.

(FAC 2001–06)
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SUBPART 1.4—DEVIATIONS FROM THE FAR 1.405

Subpart 1.4—Deviations from the FAR

1.400 Scope of subpart.
This subpart prescribes the policies and procedures for

authorizing deviations from the FAR. Exceptions pertaining
to the use of forms prescribed by the FAR are covered in Part
53 rather than in this subpart.

1.401 Definition.
“Deviation” means any one or combination of the follow-

ing:
(a) The issuance or use of a policy, procedure, solicitation

provision (see definition in 2.101), contract clause (see defi-
nition in 2.101), method, or practice of conducting acquisi-
tion actions of any kind at any stage of the acquisition
process that is inconsistent with the FAR.

(b) The omission of any solicitation provision or contract
clause when its prescription requires its use.

(c) The use of any solicitation provision or contract clause
with modified or alternate language that is not authorized by
the FAR (see definition of “modification” in 52.101(a) and
definition of “alternate” in 2.101(a)).

(d) The use of a solicitation provision or contract clause
prescribed by the FAR on a “substantially as follows” or
“substantially the same as” basis (see definitions in 2.101
and 52.101(a)), if such use is inconsistent with the intent,
principle, or substance of the prescription or related cover-
age on the subject matter in the FAR.

(e) The authorization of lesser or greater limitations on
the use of any solicitation provision, contract clause, policy,
or procedure prescribed by the FAR.

(f) The issuance of policies or procedures that govern the
contracting process or otherwise control contracting relation-
ships that are not incorporated into agency acquisition regu-
lations in accordance with 1.301(a).

1.402 Policy.
Unless precluded by law, executive order, or regulation,

deviations from the FAR may be granted as specified in this
subpart when necessary to meet the specific needs and
requirements of each agency. The development and testing
of new techniques and methods of acquisition should not be
stifled simply because such action would require a FAR
deviation. The fact that deviation authority is required
should not, of itself, deter agencies in their development and
testing of new techniques and acquisition methods. Refer to
31.101 for instructions concerning deviations pertaining to
the subject matter of Part 31, Contract Cost Principles and
Procedures. Deviations are not authorized with respect to
30.201-3 and 30.201-4, or the requirements of the Cost
Accounting Standards Board (CASB) rules and regulations
(48 CFR Chapter 99 (FAR Appendix)). Refer to 30.201-5 for

instructions concerning waivers pertaining to Cost Account-
ing Standards.

1.403 Individual deviations.
Individual deviations affect only one contract action, and,

unless 1.405(e) is applicable, may be authorized by the
agency head. The contracting officer must document the jus-
tification and agency approval in the contract file.

1.404 Class deviations.
Class deviations affect more than one contract action.

When an agency knows that it will require a class deviation
on a permanent basis, it should propose a FAR revision, if
appropriate. Civilian agencies, other than NASA, must fur-
nish a copy of each approved class deviation to the FAR Sec-
retariat.

(a) For civilian agencies except NASA, class deviations
may be authorized by agency heads or their designees,
unless 1.405(e) is applicable. Delegation of this authority
shall not be made below the head of a contracting activity.
Authorization of class deviations by agency officials is sub-
ject to the following limitations:

(1) An agency official who may authorize a class devi-
ation, before doing so, shall consult with the chairperson of
the Civilian Agency Acquisition Council (CAA Council),
unless that agency official determines that urgency precludes
such consultation.

(2) Recommended revisions to the FAR shall be trans-
mitted to the FAR Secretariat by agency heads or their desig-
nees for authorizing class deviations.

(b) For DOD, class deviations shall be controlled, pro-
cessed, and approved in accordance with the Defense FAR
Supplement.

(c) For NASA, class deviations shall be controlled and
approved by the Assistant Administrator for Procurement.
Deviations shall be processed in accordance with agency
regulations.

1.405 Deviations pertaining to treaties and executive
agreements.
(a) “Executive agreements,” as used in this section,

means Government-to-Government agreements, including
agreements with international organizations, to which the
United States is a party.

(b) Any deviation from the FAR required to comply with
a treaty to which the United States is a party is authorized,
unless the deviation would be inconsistent with FAR cover-
age based on a law enacted after the execution of the treaty.

(c) Any deviation from the FAR required to comply with
an executive agreement is authorized unless the deviation
would be inconsistent with FAR coverage based on law.

(d) For civilian agencies other than NASA, a copy of the
text deviation authorized under paragraph (b) or (c) of this

FAC 2001–06 APRIL 4, 2002



1.405 FEDERAL ACQUISITION REGULATION

1.4-2

section shall be transmitted to the FAR Secretariat through a
central agency control point.

(e) For civilian agencies other than NASA, if a
deviation required to comply with a treaty or an executive

agreement is not authorized by paragraph (b) or (c) of this
section, then the request for deviation shall be processed
through the FAR Secretariat to the Civilian Agency
Acquisition Council.

(FAC 2001–06)
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SUBPART 1.7—DETERMINATIONS AND FINDINGS 1.707
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Subpart 1.7—Determinations and Findings

1.700 Scope of subpart.

This subpart prescribes general policies and procedures
for the use of determinations and findings (D&F’s). Require-
ments for specific types of D&F’s can be found with the
appropriate subject matter.

1.701 Definition.

“Determination and Findings” means a special form of
written approval by an authorized official that is required by
statute or regulation as a prerequisite to taking certain con-
tract actions. The “determination” is a conclusion or decision
supported by the “findings.’’ The findings are statements of
fact or rationale essential to support the determination and
must cover each requirement of the statute or regulation.

1.702 General.

(a) A D&F shall ordinarily be for an individual contract
action. Unless otherwise prohibited, class D&F’s may be
executed for classes of contract actions (see 1.703). The
approval granted by a D&F is restricted to the proposed con-
tract action(s) reasonably described in that D&F. D&F’s may
provide for a reasonable degree of flexibility. Furthermore,
in their application, reasonable variations in estimated quan-
tities or prices are permitted, unless the D&F specifies other-
wise.

(b) When an option is anticipated, the D&F shall state the
approximate quantity to be awarded initially and the extent
of the increase to be permitted by the option.

1.703 Class determinations and findings.

(a) A class D&F provides authority for a class of contract
actions. A class may consist of contract actions for the same
or related supplies or services or other contract actions that
require essentially identical justification.

(b) The findings in a class D&F shall fully support the
proposed action either for the class as a whole or for each
action. A class D&F shall be for a specified period, with the
expiration date stated in the document.

(c) The contracting officer shall ensure that individual
actions taken pursuant to the authority of a class D&F are
within the scope of the D&F.

1.704 Content.

Each D&F shall set forth enough facts and circumstances
to clearly and convincingly justify the specific determination
made. As a minimum, each D&F shall include, in the pre-
scribed agency format, the following information:

(a) Identification of the agency and of the contracting
activity and specific identification of the document as a
“Determination and Findings.”

(b) Nature and/or description of the action being
approved.

(c) Citation of the appropriate statute and/or regulation
upon which the D&F is based.

(d) Findings that detail the particular circumstances, facts,
or reasoning essential to support the determination. Neces-
sary supporting documentation shall be obtained from appro-
priate requirements and technical personnel.

(e) A determination, based on the findings, that the pro-
posed action is justified under the applicable statute or regu-
lation.

(f) Expiration date of the D&F, if required (see 1.706).

(g) The signature of the official authorized to sign the
D&F (see 1.707) and the date signed.

1.705 Supersession and modification.

(a) If a D&F is superseded by another D&F, that action
shall not render invalid any action taken under the original
D&F prior to the date of its supersession.

(b) The contracting officer need not cancel the solicitation
if the D&F, as modified, supports the contract action.

1.706 Expiration.

Expiration dates are required for class D&F’s and are
optional for individual D&F’s. Authority to act under an
individual D&F expires when it is exercised or on an expir-
ation date specified in the document, whichever occurs first.
Authority to act under a class D&F expires on the expiration
date specified in the document. When a solicitation has been
furnished to prospective offerors before the expiration date,
the authority under the D&F will continue until award of the
contract(s) resulting from the solicitation.

1.707 Signatory authority.

When a D&F is required, it shall be signed by the
appropriate official in accordance with agency regulations.
Authority to sign or delegate signature authority for the
various D&F’s is as shown in the applicable FAR part.

* * * * * *
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SUBPART 2.1—DEFINITIONS 2.101

(FAC 2001–06)

2.000 Scope of part.
(a) This part—

(1) Defines words and terms that are frequently used in
the FAR;

(2) Provides cross-references to other definitions in the
FAR of the same word or term; and

(3) Provides for the incorporation of these definitions
in solicitations and contracts by reference.

(b) Other parts, subparts, and sections of this regulation
(48 CFR Chapter 1) may define other words or terms and
those definitions only apply to the part, subpart, or section
where the word or term is defined (see the Index for
locations).

Subpart 2.1—Definitions

2.101 Definitions.
(a) A word or a term, defined in this section, has the same

meaning throughout this regulation (48 CFR Chapter 1),
unless—

(1) The context in which the word or term is used
clearly requires a different meaning; or

(2) Another FAR part, subpart, or section provides a
different definition for the particular part or portion of the
part.

(b) If a word or term that is defined in this section is
defined differently in another part, subpart, or section of this
regulation (48 CFR Chapter 1), the definition in—

(1) This section includes a cross-reference to the other
definitions; and

(2) That part, subpart, or section applies to the word or
term when used in that part, subpart, or section.

“Acquisition” means the acquiring by contract with
appropriated funds of supplies or services (including con-
struction) by and for the use of the Federal Government
through purchase or lease, whether the supplies or services
are already in existence or must be created, developed, dem-
onstrated, and evaluated. Acquisition begins at the point
when agency needs are established and includes the descrip-
tion of requirements to satisfy agency needs, solicitation and
selection of sources, award of contracts, contract financing,
contract performance, contract administration, and those
technical and management functions directly related to the
process of fulfilling agency needs by contract.

“Acquisition planning” means the process by which the
efforts of all personnel responsible for an acquisition are
coordinated and integrated through a comprehensive plan for
fulfilling the agency need in a timely manner and at a reason-
able cost. It includes developing the overall strategy for
managing the acquisition.

“Adequate evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Advisory and assistance services” means those services
provided under contract by nongovernmental sources to sup-

port or improve: organizational policy development; deci-
sion-making; management and administration; program and/
or project management and administration; or R&D activi-
ties. It can also mean the furnishing of professional advice
or assistance rendered to improve the effectiveness of Fed-
eral management processes or procedures (including those of
an engineering and technical nature). In rendering the fore-
going services, outputs may take the form of information,
advice, opinions, alternatives, analyses, evaluations, recom-
mendations, training and the day-to-day aid of support per-
sonnel needed for the successful performance of ongoing
Federal operations. All advisory and assistance services are
classified in one of the following definitional subdivisions:

(1) Management and professional support services,
i.e., contractual services that provide assistance, advice or
training for the efficient and effective management and oper-
ation of organizations, activities (including management and
support services for R&D activities), or systems. These ser-
vices are normally closely related to the basic responsibili-
ties and mission of the agency originating the requirement
for the acquisition of services by contract. Included are
efforts that support or contribute to improved organization of
program management, logistics management, project moni-
toring and reporting, data collection, budgeting, accounting,
performance auditing, and administrative technical support
for conferences and training programs.

(2) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/eval-
uations in support of policy development, decision-making,
management, or administration. Included are studies in sup-
port of R&D activities. Also included are acquisitions of
models, methodologies, and related software supporting
studies, analyses or evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acqui-
sition cycle by providing such services as systems engineer-
ing and technical direction (see 9.505-1(b)) to ensure the
effective operation and maintenance of a weapon system or
major system as defined in OMB Circular No. A-109 or to
provide direct support of a weapon system that is essential to
research, development, production, operation or mainte-
nance of the system.

“Affiliates” means associated business concerns or indi-
viduals if, directly or indirectly—

(1) Either one controls or can control the other; or
(2) A third party controls or can control both.

“Agency head” or “head of the agency” means the Secre-
tary, Attorney General, Administrator, Governor, Chairper-
son, or other chief official of an executive agency, unless
otherwise indicated, including any deputy or assistant chief
official of an executive agency.

“Alternate” means a substantive variation of a basic pro-
vision or clause prescribed for use in a defined circumstance.
It adds wording to, deletes wording from, or substitutes spec-
ified wording for a portion of the basic provision or clause.
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The alternate version of a provision or clause is the basic
provision or clause as changed by the addition, deletion, or
substitution (see 52.105(a)).

“Architect-engineer services,” as defined in 40 U.S.C.
541, means—

(1) Professional services of an architectural or engi-
neering nature, as defined by State law, if applicable, that are
required to be performed or approved by a person licensed,
registered, or certified to provide those services;

(2) Professional services of an architectural or engi-
neering nature performed by contract that are associated with
research, planning, development, design, construction, alter-
ation, or repair of real property; and

(3) Those other professional services of an
architectural or engineering nature, or incidental services,
that members of the architectural and engineering
professions (and individuals in their employ) may logically
or justifiably perform, including studies, investigations,
surveying and mapping, tests, evaluations, consultations,
comprehensive planning, program management, conceptual
designs, plans and specifications, value engineering,
construction phase services, soils engineering, drawing
reviews, preparation of operating and maintenance manuals,
and other related services.

“Assignment of claims” means the transfer or making
over by the contractor to a bank, trust company, or other
financing institution, as security for a loan to the contractor,
of its right to be paid by the Government for contract
performance.

“Basic research” means that research directed toward
increasing knowledge in science. The primary aim of basic
research is a fuller knowledge or understanding of the sub-
ject under study, rather than any practical application of that
knowledge.

“Best value” means the expected outcome of an acquisi-
tion that, in the Government’s estimation, provides the great-
est overall benefit in response to the requirement.

“Bid sample” means a product sample required to be sub-
mitted by an offeror to show characteristics of the offered
products that cannot adequately be described by specifica-
tions, purchase descriptions, or the solicitation (e.g., balance,
facility of use, or pattern).

“Broad agency announcement” means a general
announcement of an agency’s research interest including cri-
teria for selecting proposals and soliciting the participation
of all offerors capable of satisfying the Government’s needs
(see 6.102(d)(2)).

“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the defini-
tion of bundling.)

“Bundling” means—

(1) Consolidating two or more requirements for sup-
plies or services, previously provided or performed under
separate smaller contracts, into a solicitation for a single
contract that is likely to be unsuitable for award to a small
business concern due to—

(i) The diversity, size, or specialized nature of the
elements of the performance specified;

(ii) The aggregate dollar value of the anticipated
award;

(iii) The geographical dispersion of the contract
performance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defini-
tion, means a contract that has been performed by one or
more small business concerns or that was suitable for award
to one or more small business concerns.

(3) This definition does not apply to a contract that
will be awarded and performed entirely outside of the United
States.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into seg-
ments.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without dis-
turbing the original contractual rights and obligations of the
parties.

“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change
that the Changes clause authorizes the contracting officer to
order without the contractor’s consent.

“Classified acquisition” means an acquisition in which
offerors must have access to classified information to prop-
erly submit an offer or quotation, to understand the perfor-
mance requirements, or to perform the contract.

“Classified contract” means any contract in which the
contractor or its employees must have access to classified
information during contract performance. A contract may be
a classified contract even though the contract document itself
is unclassified.

“Classified information” means any knowledge that can
be communicated or any documentary material, regardless
of its physical form or characteristics, that—

(1)(i)Is owned by, is produced by or for, or is under the
control of the United States Government; or

(ii) Has been classified by the Department of
Energy as privately generated restricted data following the
procedures in 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.
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“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for
establishing final indirect cost rates and forward pricing
rates, if applicable, and administering cost accounting stan-
dards for all contracts in a business unit.

“Commerce Business Daily (CBD)” means the publica-
tion of the Secretary of Commerce used to fulfill statutory
requirements to publish certain public notices in paper form.

“Commercial component” means any component that is a
commercial item.

“Commercial item” means—
(1) Any item, other than real property, that is of a type

customarily used by the general public or by non-govern-
mental entities for purposes other than governmental pur-
poses, and—

(i) Has been sold, leased, or licensed to the general
public; or

(ii) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements
under a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (1) or (2) of this definition, but for—

(i) Modifications of a type customarily available in
the commercial marketplace; or

(ii) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an
item or component, or change the purpose of a process. Fac-
tors to be considered in determining whether a modification
is minor include the value and size of the modification and
the comparative value and size of the final product. Dollar
values and percentages may be used as guideposts, but are
not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the require-
ments of paragraphs (1), (2), (3), or (5) of this definition that
are of a type customarily combined and sold in combination
to the general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(i) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(ii) The source of such services provides similar
services contemporaneously to the general public under
terms and conditions similar to those offered to the Federal
Government;

(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based
on established catalog or market prices for specific tasks per-
formed under standard commercial terms and conditions.
This does not include services that are sold based on hourly
rates without an established catalog or market price for a
specific service performed. For purposes of these services—

(i) “Catalog price” means a price included in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a
significant number of buyers constituting the general public;
and

(ii) “Market prices” means current prices that are
established in the course of ordinary trade between buyers
and sellers free to bargain and that can be substantiated
through competition or from sources independent of the off-
erors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the Govern-
ment as part of an end item or of another component, except
that for use in—

(1) Part 25, see the definition in 25.003;
(2) 52.225-1 and 52.225-3, see the definition in

52.225-1(a) and 52.225-3(a); and
(3) 52.225-9 and 52.225-11, see the definition in

52.225-9(a) and 52.225-11(a).
“Computer software” means computer programs, com-

puter databases, and related documentation.
“Consent to subcontract” means the contracting officer’s

written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this defini-
tion, the terms “buildings, structures, or other real property”
include, but are not limited to, improvements of all types,
such as bridges, dams, plants, highways, parkways, streets,
subways, tunnels, sewers, mains, power lines, cemeteries,
pumping stations, railways, airport facilities, terminals,
docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canals, and channels. Construction
does not include the manufacture, production, furnishing,
construction, alteration, repair, processing, or assembling of
vessels, aircraft, or other kinds of personal property.
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“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services
(including construction) and the buyer to pay for them. It
includes all types of commitments that obligate the Govern-
ment to an expenditure of appropriated funds and that,
except as otherwise authorized, are in writing. In addition to
bilateral instruments, contracts include (but are not limited
to) awards and notices of awards; job orders or task letters
issued under basic ordering agreements; letter contracts;
orders, such as purchase orders, under which the contract
becomes effective by written acceptance or performance;
and bilateral contract modifications. Contracts do not
include grants and cooperative agreements covered by 31
U.S.C. 6301, et seq. For discussion of various types of con-
tracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and

(2) Assigned preaward functions.
“Contract clause” or “clause” means a term or condition

used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfederal
sources. Contracting includes description (but not determi-
nation) of supplies and services required, selection and solic-
itation of sources, preparation and award of contracts, and all
phases of contract administration. It does not include mak-
ing grants or cooperative agreements.

“Contracting activity” means an element of an agency
designated by the agency head and delegated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority
to enter into, administer, and/or terminate contracts and
make related determinations and findings. The term
includes certain authorized representatives of the contracting
officer acting within the limits of their authority as delegated
by the contracting officer. “Administrative contracting
officer (ACO)” refers to a contracting officer who is admin-
istering contracts. “Termination contracting officer (TCO)”
refers to a contracting officer who is settling terminated con-
tracts. A single contracting officer may be responsible for
duties in any or all of these areas. Reference in this regula-
tion (48 CFR Chapter 1) to administrative contracting officer
or termination contracting officer does not—

(1) Require that a duty be performed at a particular
office or activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Conviction” means a judgment or conviction of a crimi-
nal offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere. For use in Subpart
23.5, see the definition at 23.503.

“Cost or pricing data” (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means all facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly.
Cost or pricing data are data requiring certification in accor-
dance with 15.406-2. Cost or pricing data are factual, not
judgmental; and are verifiable. While they do not indicate
the accuracy of the prospective contractor’s judgment about
estimated future costs or projections, they do include the
data forming the basis for that judgment. Cost or pricing
data are more than historical accounting data; they are all the
facts that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the validity of
determinations of costs already incurred. They also include
such factors as—

(1) Vendor quotations;
(2) Nonrecurring costs;
(3) Information on changes in production methods and

in production or purchasing volume;
(4) Data supporting projections of business prospects

and objectives and related operations costs;
(5) Unit-cost trends such as those associated with labor

efficiency;
(6) Make-or-buy decisions;
(7) Estimated resources to attain business goals; and
(8) Information on management decisions that could

have a significant bearing on costs.
“Cost realism” means that the costs in an offeror’s

proposal—
(1) Are realistic for the work to be performed;
(2) Reflect a clear understanding of the requirements;

and
(3) Are consistent with the various elements of the off-

eror’s technical proposal.
“Cost sharing” means an explicit arrangement under

which the contractor bears some of the burden of reasonable,
allocable, and allowable contract cost.

“Day” means, unless otherwise specified, a calendar day.
“Debarment” means action taken by a debarring official

under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for a rea-
sonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.
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“Descriptive literature” means information provided by
an offeror, such as cuts, illustrations, drawings, and bro-
chures, that shows a product’s characteristics or construction
of a product or explains its operation. The term includes
only that information needed to evaluate the acceptability of
the product and excludes other information for operating or
maintaining the product.

“Design-to-cost” means a concept that establishes cost
elements as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during
the design and development phases and a management disci-
pline throughout the acquisition and operation of the system
or equipment.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of a controlled substance.

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the contractor receives the
termination notice after the date fixed for termination, then
the effective date of termination means the date the contrac-
tor receives the notice.

“Electronic and information technology (EIT)” has the
same meaning as “information technology” except EIT also
includes any equipment or interconnected system or sub-
system of equipment that is used in the creation, conversion,
or duplication of data or information. The term EIT,
includes, but is not limited to, telecommunication products
(such as telephones), information kiosks and transaction
machines, worldwide websites, multimedia, and office
equipment (such as copiers and fax machines).

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic
mail or messaging, World Wide Web technology, electronic
bulletin boards, purchase cards, electronic funds transfer,
and electronic data interchange.

“Electronic data interchange (EDI)” means a technique
for electronically transferring and storing formatted informa-
tion between computers utilizing established and published
formats and codes, as authorized by the applicable Federal
Information Processing Standards.

“Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an elec-
tronic terminal, telephone, computer, or magnetic tape, for
the purpose of ordering, instructing, or authorizing a finan-
cial institution to debit or credit an account. The term
includes Automated Clearing House transfers, Fedwire
transfers, and transfers made at automatic teller machines
and point-of-sale terminals. For purposes of compliance

with 31 U.S.C. 3332 and implementing regulations at 31
CFR part 208, the term “electronic funds transfer” includes a
Governmentwide commercial purchase card transaction.

“End product” means supplies delivered under a line item
of a Government contract, except for use in Part 25 and the
associated clauses at 52.225-1, 52.225-3, and 52.225-5, see
the definitions in 25.003, 52.225-1(a), 52.225-3(a), and
52.225-5(a).

“Energy-efficient product” means a product that—
(1) Meets Department of Energy and Environmental

Protection Agency criteria for use of the Energy Star trade-
mark label; or

(2) Is in the upper 25 percent of efficiency for all simi-
lar products as designated by the Department of Energy's
Federal Energy Management Program.

“Energy-savings performance contract” means a contract
that requires the contractor to—

(1) Perform services for the design, acquisition,
financing, installation, testing, operation, and where appro-
priate, maintenance and repair, of an identified energy con-
servation measure or series of measures at one or more
locations;

(2) Incur the costs of implementing the energy savings
measures, including at least the cost (if any) incurred in mak-
ing energy audits, acquiring and installing equipment, and
training personnel in exchange for a predetermined share of
the value of the energy savings directly resulting from imple-
mentation of such measures during the term of the contract;
and

(3) Guarantee future energy and cost savings to the
Government.

“Environmentally preferable” means products or services
that have a lesser or reduced effect on human health and the
environment when compared with competing products or
services that serve the same purpose. This comparison may
consider raw materials acquisition, production, manufactur-
ing, packaging, distribution, reuse, operation, maintenance,
or disposal of the product or service.

“Executive agency” means an executive department, a
military department, or any independent establishment
within the meaning of 5 U.S.C. 101, 102, and 104(1), respec-
tively, and any wholly owned Government corporation
within the meaning of 31 U.S.C. 9101.

“Facsimile” means electronic equipment that communi-
cates and reproduces both printed and handwritten material.
If used in conjunction with a reference to a document; e.g.,
facsimile bid, the terms refers to a document (in the example
given, a bid) that has been transmitted to and received by the
Government via facsimile.

“Federal Acquisition Computer Network (FACNET)
Architecture” is a Government system that provides user
access, employs nationally and internationally recognized
data formats, and allows the electronic data interchange of
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acquisition information between the private sector and the
Federal Government.

“Federal agency” means any executive agency or any
independent establishment in the legislative or judicial
branch of the Government (except the Senate, the House of
Representatives, the Architect of the Capitol, and any activi-
ties under the Architect’s direction).

“Federally Funded Research and Development Centers
(FFRDC’s)” means activities that are sponsored under a
broad charter by a Government agency (or agencies) for the
purpose of performing, analyzing, integrating, supporting,
and/or managing basic or applied research and/or develop-
ment, and that receive 70 percent or more of their financial
support from the Government; and—

(1) A long-term relationship is contemplated;
(2) Most or all of the facilities are owned or funded by

the Government; and
(3) The FFRDC has access to Government and sup-

plier data, employees, and facilities beyond that common in
a normal contractual relationship.

“Final indirect cost rate” means the indirect cost rate
established and agreed upon by the Government and the con-
tractor as not subject to change. It is usually established
after the close of the contractor’s fiscal year (unless the par-
ties decide upon a different period) to which it applies. For
cost-reimbursement research and development contracts
with educational institutions, it may be predetermined; that
is, established for a future period on the basis of cost experi-
ence with similar contracts, together with supporting data.

“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot mod-
els.

“First article testing” means testing and evaluating the
first article for conformance with specified contract require-
ments before or in the initial stage of production.

“F.o.b.” means free on board. This term is used in con-
junction with a physical point to determine—

(1) The responsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passes to the buyer or consignee.

“F.o.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).

“F.o.b. origin” means free on board at origin; i.e., the
seller or consignor places the goods on the conveyance.
Unless the contract provides otherwise, the buyer or con-
signee is responsible for the cost of shipping and risk of loss.
For use in the clause at 52.247-29, see the definition at
52.247-29(a).

“F.o.b.”... (For other types of F.o.b., see 47.303).
“Forward pricing rate agreement” means a written

agreement negotiated between a contractor and the
Government to make certain rates available during a
specified period for use in pricing contracts or modifications.
These rates represent reasonable projections of specific costs
that are not easily estimated for, identified with, or generated
by a specific contract, contract end item, or task. These
projections may include rates for such things as labor,
indirect costs, material obsolescence and usage, spare parts
provisioning, and material handling.

“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a
forward pricing rate agreement.

“Freight” means supplies, goods, and transportable
property.

“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are per-
mitted to compete.

“General and administrative (G&A) expense” means any
management, financial, and other expense which is incurred
by or allocated to a business unit and which is for the general
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causal relationship to cost
objectives can be more directly measured by a base other
than a cost input base representing the total activity of a busi-
ness unit during a cost accounting period.

“Governmentwide point of entry (GPE)” means the single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).
“Head of the contracting activity” means the official who

has overall responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administra-
tion, and the Coast Guard, the term also includes any non-
profit research institution that was an integral part of such a
college or university before November 14, 1986.

“HUBZone” means a historically underutilized business
zone that is an area located within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.
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“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“In writing,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
a single, final cost objective, but identified with two or more
final cost objectives or an intermediate cost objective.

“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a
given period to direct labor cost, manufacturing cost, or
another appropriate base for the same period (see also “final
indirect cost rate”).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to the Davis-
Bacon Act and its related statutes and implementing regula-
tions, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environ-
mental Protection Acts and Executive orders.

“Information other than cost or pricing data” means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost realism. For example, such
information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Information technology” means any equipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(1) For purposes of this definition, equipment is used
by an agency if the equipment is used by the agency directly
or is used by a contractor under a contract with the agency
that requires—

(i) Its use; or
(ii) To a significant extent, its use in the perfor-

mance of a service or the furnishing of a product.
(2) The term “information technology” includes com-

puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and related
resources.

(3) The term “information technology” does not
include any equipment that—

(i) Is acquired by a contractor incidental to a
contract; or

(ii) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, manipula-
tion, management, movement, control, display, switching,
interchange, transmission, or reception of data or informa-
tion. For example, HVAC (heating, ventilation, and air con-
ditioning) equipment, such as thermostats or temperature
control devices, and medical equipment where information
technology is integral to its operation, are not information
technology.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government
employees. This definition is a policy determination, not a
legal determination. An inherently governmental function
includes activities that require either the exercise of
discretion in applying Government authority, or the making
of value judgments in making decisions for the Government.
Governmental functions normally fall into two categories:
the act of governing, i.e., the discretionary exercise of
Government authority, and monetary transactions and
entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so as to—

(i) Bind the United States to take or not to take
some action by contract, policy, regulation, authorization,
order, or otherwise;

(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or criminal judicial pro-
ceedings, contract management, or otherwise;

(iii) Significantly affect the life, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection,
control, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officials.
They also do not include functions that are primarily minis-
terial and internal in nature, such as building security, mail
operations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine elec-
trical or mechanical services. The list of commercial activi-
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ties included in the attachment to Office of Management and
Budget (OMB) Circular No. A-76 is an authoritative, nonex-
clusive list of functions that are not inherently governmental
functions.

“Inspection” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Insurance” means a contract that provides that for a stip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.

“Invoice” means a contractor’s bill or written request for
payment under the contract for supplies delivered or services
performed (see also “proper invoice”).

“Irrevocable letter of credit” means a written commitment
by a federally insured financial institution to pay all or part
of a stated amount of money, until the expiration date of the
letter, upon the Government’s (the beneficiary) presentation
of a written demand for payment. Neither the financial insti-
tution nor the offeror/contractor can revoke or condition the
letter of credit.

“Labor surplus area” means a geographical area identified
by the Department of Labor in accordance with 20 CFR part
654, subpart A, as an area of concentrated unemployment or
underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is substan-
tially in labor surplus areas if the costs incurred under the
contract on account of manufacturing, production, or perfor-
mance of appropriate services in labor surplus areas exceed
50 percent of the contract price.

“Latent defect” means a defect that exists at the time of
acceptance but cannot be discovered by a reasonable inspec-
tion.

“List of Parties Excluded from Federal Procurement and
Nonprocurement Programs” means a list compiled, main-
tained, and distributed by the General Services Administra-
tion containing the names and other information about
parties debarred, suspended, or voluntarily excluded under
the Nonprocurement Common Rule or the Federal Acquisi-
tion Regulation, parties who have been proposed for debar-
ment under the Federal Acquisition Regulation, and parties
determined to be ineligible.

“Major system” means that combination of elements that
will function together to produce the capabilities required to
fulfill a mission need. The elements may include hardware,
equipment, software, or any combination thereof, but
exclude construction or other improvements to real property.
A system is a major system if—

(1) The Department of Defense is responsible for the
system and the total expenditures for research, development,
test, and evaluation for the system are estimated to be more
than $115,000,000 (based on fiscal year 1990 constant dol-
lars) or the eventual total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(2) A civilian agency is responsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “major system” established by the
agency pursuant to Office of Management and Budget Cir-
cular A-109, entitled “Major System Acquisitions,” which-
ever is greater; or

(3) The system is designated a “major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Make-or-buy program” means that part of a contractor’s
written plan for a contract identifying those major items to
be produced or work efforts to be performed in the prime
contractor’s facilities and those to be subcontracted.

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy agency
needs.

“Master solicitation” means a document containing spe-
cial clauses and provisions that have been identified as
essential for the acquisition of a specific type of supply or
service that is acquired repetitively.

“May” denotes the permissive. However, the words “no
person may ...” mean that no person is required, authorized,
or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services (except construction), the aggregate amount of
which does not exceed $2,500, except that in the case of con-
struction, the limit is $2,000.

“Micro-purchase threshold” means $2,500.
“Minority Institution” means an institution of higher edu-

cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k), including
a Hispanic-serving institution of higher education, as defined
in Section 316(b)(1) of the Act (20 U.S.C. 1101a).

“Must” (see “shall”).
“National defense” means any activity related to pro-

grams for military or atomic energy production or construc-
tion, military assistance to any foreign nation, stockpiling, or
space.

“Neutral person” means an impartial third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in contro-
versy. A neutral person may be a permanent or temporary
officer or employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral person
must have no official, financial, or personal conflict of inter-
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est with respect to the issues in controversy, unless the inter-
est is fully disclosed in writing to all parties and all parties
agree that the neutral person may serve (5 U.S.C. 583).

“Nondevelopmental item” means—
(1) Any previously developed item of supply used

exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (1) of this defini-
tion that requires only minor modification or modifications
of a type customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely
because the item is not yet in use.

“Novation agreement” means a legal instrument—
(1) Executed by the—

(i) Contractor (transferor);
(ii) Successor in interest (transferee); and
(iii) Government; and

(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes
all obligations under the contract, and the Government rec-
ognizes the transfer of the contract and related assets.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers called “bids” or “sealed bids”; responses to
requests for proposals (negotiation) are offers called “pro-
posals”; however, responses to requests for quotations (sim-
plified acquisition) are “quotations,” not offers. For
unsolicited proposals, see Subpart 15.6.

“Offeror” means offeror or bidder.
“Option” means a unilateral right in a contract by which,

for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

“Organizational conflict of interest” means that because
of other activities or relationships with other persons, a per-
son is unable or potentially unable to render impartial assis-
tance or advice to the Government, or the person’s
objectivity in performing the contract work is or might be
otherwise impaired, or a person has an unfair competitive
advantage.

“Overtime” means time worked by a contractor’s
employee in excess of the employee’s normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium, i.e., the difference between the con-

tractor's regular rate of pay to an employee and the higher
rate paid for extra-pay-shift work.

“Ozone-depleting substance” means any substance the
Environmental Protection Agency designates in 40 CFR part
82 as—

(1) Class I, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloro-
form; or

(2) Class II, including, but not limited to, hydrochlo-
rofluorocarbons.

“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to
be performed with the contract requirements set forth in
clear, specific, and objective terms with measurable out-
comes as opposed to either the manner by which the work is
to be performed or broad and imprecise statements of work.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Pollution prevention” means any practice that—
(1)(i) Reduces the amount of any hazardous substance,

pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(ii) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.
“Possessions” includes the Virgin Islands, Johnston

Island, American Samoa, Guam, Wake Island, Midway
Island, and the Guano Islands, but does not include Puerto
Rico, leased bases, or trust territories.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship,
an instrument under seal that appoints an attorney-in-fact to
act in behalf of a surety company in signing bonds (see also
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by infor-
mation that, compared with that opposing it, leads to the con-
clusion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

“Procurement” (see “acquisition”).
“Procuring activity” means a component of an executive

agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency reg-
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ulations specify otherwise, the term “procuring activity” is
synonymous with “contracting activity.”

“Projected average loss” means the estimated long-term
average loss per period for periods of comparable exposure
to risk of loss.

“Proper invoice” means an invoice that meets the mini-
mum standards specified in 32.905(b).

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification requirement” means a Government
requirement for testing or other quality assurance demonstra-
tion that must be completed before award of a contract.

“Qualified products list (QPL)” means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Receiving report” means written evidence that indicates
Government acceptance of supplies delivered or services
performed (see Subpart 46.6). Receiving reports must meet
the requirements of 32.905(c).

“Recovered material” means waste materials and by-
products recovered or diverted from solid waste, but the term
does not include those materials and by-products generated
from, and commonly reused within, an original manufactur-
ing process. For use in Subpart 11.3 for paper and paper
products, see the definition at 11.301.

“Renewable energy” means energy produced by solar,
wind, geothermal, and biomass power.

“Renewable energy technology” means—
(1) Technologies that use renewable energy to provide

light, heat, cooling, or mechanical or electrical energy for
use in facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive
solar design.

“Residual value” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of a tangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if
the asset is traded in on another asset. The estimated resid-
ual value is a current forecast of the residual value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit ser-
vices at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or ser-
vice. The term includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—

(i) A majority ownership; or
(ii) Less than a majority ownership, but over which

it exercises control.
“Self-insurance” means the assumption or retention of the

risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of the
executive agency.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—
(i) Not less than 51 percent of which is owned by

one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.
“Shipment” means freight transported or to be trans-

ported.
“Shop drawings” means drawings submitted by the con-

struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or
both of the following:

(1) The proposed fabrication and assembly of struc-
tural elements.

(2) The installation (i.e., form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy
that is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
present intention to authenticate the writing. This includes
electronic symbols.
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“Simplified acquisition procedures” means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except that in the case of any contract to be awarded and per-
formed, or purchase to be made, outside the United States in
support of a contingency operation (as defined in 10 U.S.C.
101(a)(13)) or a humanitarian or peacekeeping operation (as
defined in 10 U.S.C. 2302(8) and 41 U.S.C. 259(d)), the
term means $200,000.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than 500
employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in 13
CFR part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-
23(a) for joint ventures under the price evaluation adjust-
ment for small disadvantaged business concerns), means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to the acquisi-
tion; and either—

(1) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(ii) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representation,
as a certified small disadvantaged business concern in the
data base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged busi-
ness concern in accordance with 13 CFR part 124, subpart B,
and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has

occurred since it submitted its application. In this case, a
contractor must receive certification as a small disadvan-
taged business by the Small Business Administration prior to
contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiat-
ing with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid
procedures are called “invitations for bids.” Solicitations
under negotiated procedures are called “requests for propos-
als.” Solicitations under simplified acquisition procedures
may require submission of either a quotation or an offer.

“Solicitation provision or provision” means a term or
condition used only in solicitations and applying only before
contract award.

“Source selection information” means any of the follow-
ing information that is prepared for use by an agency for the
purpose of evaluating a bid or proposal to enter into an
agency procurement contract, if that information has not
been previously made available to the public or disclosed
publicly:

(1) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.

(2) Proposed costs or prices submitted in response to
an agency solicitation, or lists of those proposed costs or
prices.

(3) Source selection plans.
(4) Technical evaluation plans.

(5) Technical evaluations of proposals.
(6) Cost or price evaluations of proposals.
(7) Competitive range determinations that identify pro-

posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.
(9) Reports and evaluations of source selection panels,

boards, or advisory councils.
(10) Other information marked as “Source Selection

Information—See FAR 2.101 and 3.104” based on a case-
by-case determination by the head of the agency or the con-
tracting officer, that its disclosure would jeopardize the
integrity or successful completion of the Federal agency pro-
curement to which the information relates.

“Special competency” means a special or unique capabil-
ity, including qualitative aspects, developed incidental to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“State and local taxes” means taxes levied by the States,
the District of Columbia, Puerto Rico, possessions of the
United States, or their political subdivisions.
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“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantially the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to pre-
pare and utilize a variation of that provision or clause to
accommodate requirements that are peculiar to an individual
acquisition; provided that the variation includes the salient
features of the FAR provision or clause, and is not inconsis-
tent with the intent, principle, and substance of the FAR pro-
vision or clause or related coverage of the subject matter.

“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies” means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of a principal to satisfy a con-
tractual obligation. The types of sureties referred to are as
follows:

(1) An individual surety is one person, as distinguished
from a business entity, who is liable for the entire penal
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liabil-
ity for each surety may be stated.

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “suspended.”

“Task order” means an order for services placed against
an established contract or with Government sources.

“Taxpayer Identification Number (TIN)” means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a
Social Security Number or an Employer Identification Num-
ber.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements
under a Government contract to which it is allocable.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that—

(1) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—

(i) Is the product of original thinking submitted
confidentially by one source;

(ii) Contains new, novel, or changed concepts,
approaches, or methods;

(iii) Was not submitted previously by another; and
(iv) Is not otherwise available within the Federal

Government.
(2) In this context, the term does not mean that the

source has the sole capability of performing the research.
“United States,” when used in a geographic sense, means

the 50 States and the District of Columbia, except as follows:
(1) For use in Subpart 22.8, see the definition at

22.801.
(2) For use in Subpart 22.10, see the definition at

22.1001.
(3) For use in Subpart 22.13, see the definition at

22.1301.
(4) For use in Part 25, see the definition at 25.003.
(5) For use in Subpart 47.4, see the definition at

47.401.
“Unsolicited proposal” means a written proposal for a

new or innovative idea that is submitted to an agency on the
initiative of the offeror for the purpose of obtaining a con-
tract with the Government, and that is not in response to a
request for proposals, Broad Agency Announcement, Small
Business Innovation Research topic, Small Business Tech-
nology Transfer Research topic, Program Research and
Development Announcement, or any other Government-ini-
tiated solicitation or program.

“Value engineering” means an analysis of the functions of
a program, project, system, product, item of equipment,
building, facility, service, or supply of an executive agency,
performed by qualified agency or contractor personnel,
directed at improving performance, reliability, quality,
safety, and life-cycle costs (Section 36 of the Office of Fed-
eral Procurement Policy Act, 41 U.S.C. 401, et seq.). For use
in the clause at 52.248-2, see the definition at 52.248-2(b).

“Value engineering change proposal (VECP)”—
(1) Means a proposal that—

(i) Requires a change to the instant contract to
implement; and

(ii) Results in reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics, provided, that it does not involve a change—

(A) In deliverable end item quantities only;
(B) In research and development (R&D) items

or R&D test quantities that are due solely to results of previ-
ous testing under the instant contract; or

(C) To the contract type only.
(2) For use in the clauses at—

(i) 52.248-2, see the definition at 52.248-2(b); and
(ii) 52.248-3, see the definition at 52.248-3(b).
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“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—
(1) Previously unused raw material, including previ-

ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new
technology will become, a source of raw materials.

“Warranty” means a promise or affirmation given by a
contractor to the Government regarding the nature, useful-

ness, or condition of the supplies or performance of services
furnished under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see “in writing”).
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3.000 Scope of part.

This part prescribes policies and procedures for avoiding
improper business practices and personal conflicts of interest
and for dealing with their apparent or actual occurrence.

Subpart 3.1—Safeguards

3.101 Standards of conduct.

3.101-1 General.

Government business shall be conducted in a manner
above reproach and, except as authorized by statute or regu-
lation, with complete impartiality and with preferential treat-
ment for none. Transactions relating to the expenditure of
public funds require the highest degree of public trust and an
impeccable standard of conduct. The general rule is to avoid
strictly any conflict of interest or even the appearance of a
conflict of interest in Government-contractor relationships.
While many Federal laws and regulations place restrictions
on the actions of Government personnel, their official con-
duct must, in addition, be such that they would have no
reluctance to make a full public disclosure of their actions.

3.101-2 Solicitation and acceptance of gratuities by
Government personnel.

As a rule, no Government employee may solicit or accept,
directly or indirectly, any gratuity, gift, favor, entertainment,
loan, or anything of monetary value from anyone who (a)
has or is seeking to obtain Government business with the
employee’s agency, (b) conducts activities that are regulated
by the employee’s agency, or (c) has interests that may be
substantially affected by the performance or nonperformance
of the employee’s official duties. Certain limited exceptions
are authorized in agency regulations.

3.101-3 Agency regulations.

(a) Agencies are required by Executive Order 11222 of
May 8, 1965, and 5 CFR 735 to prescribe “Standards of Con-
duct.” These agency standards contain—

(1) Agency-authorized exceptions to 3.101-2; and

(2) Disciplinary measures for persons violating the
standards of conduct.

(b) Requirements for employee financial disclosure and
restrictions on private employment for former Government
employees are in Office of Personnel Management and
agency regulations implementing Public Law 95-521, which
amended 18 U.S.C. 207.

3.102 [Reserved]

3.103 Independent pricing.

3.103-1 Solicitation provision.

The contracting officer shall insert the provision at
52.203-2, Certificate of Independent Price Determination, in
solicitations when a firm-fixed-price contract or fixed-price
contract with economic price adjustment is contemplated,
unless—

(a) The acquisition is to be made under the simplified
acquisition procedures in Part 13;

(b) [Reserved]

(c) The solicitation is a request for technical proposals
under two-step sealed bidding procedures; or

(d) The solicitation is for utility services for which rates
are set by law or regulation.

3.103-2 Evaluating the certification.

(a) Evaluation guidelines. (1) None of the following, in
and of itself, constitutes “disclosure” as it is used in para-
graph (a)(2) of the Certificate of Independent Price Determi-
nation (hereafter, the certificate):

(i) The fact that a firm has published price lists,
rates, or tariffs covering items being acquired by the Govern-
ment.

(ii) The fact that a firm has informed prospective
customers of proposed or pending publication of new or
revised price lists for items being acquired by the Govern-
ment.

(iii) The fact that a firm has sold the same items to
commercial customers at the same prices being offered to the
Government.

(2) For the purpose of paragraph (b)(2) of the certifi-
cate, an individual may use a blanket authorization to act as
an agent for the person(s) responsible for determining the
offered prices if—

(i) The proposed contract to which the certificate
applies is clearly within the scope of the authorization; and

(ii) The person giving the authorization is the per-
son within the offeror’s organization who is responsible for
determining the prices being offered at the time the certifica-
tion is made in the particular offer.

(3) If an offer is submitted jointly by two or more con-
cerns, the certification provided by the representative of each
concern applies only to the activities of that concern.

(b) Rejection of offers suspected of being collusive. (1) If
the offeror deleted or modified paragraph (a)(1) or (a)(3) or
paragraph (b) of the certificate, the contracting officer shall
reject the offeror's bid or proposal.
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(2) If the offeror deleted or modified paragraph (a)(2)
of the certificate, the offeror must have furnished with its
offer a signed statement of the circumstances of the disclo-
sure of prices contained in the bid or proposal. The chief of
the contracting office shall review the altered certificate and
the statement and shall determine, in writing, whether the
disclosure was made for the purpose or had the effect of
restricting competition. If the determination is positive, the
bid or proposal shall be rejected; if it is negative, the bid or
proposal shall be considered for award.

(3) Whenever an offer is rejected under paragraph
(b)(1) or (b)(2) of this section, or the certificate is suspected
of being false, the contracting officer shall report the situa-
tion to the Attorney General in accordance with 3.303.

(4) The determination made under paragraph (b)(2) of
this section shall not prevent or inhibit the prosecution of any
criminal or civil actions involving the occurrences or trans-
actions to which the certificate relates.

3.103-3 The need for further certifications.

A contractor that properly executed the certificate before
award does not have to submit a separate certificate with
each proposal to perform a work order or similar ordering
instrument issued pursuant to the terms of the contract,
where the Government’s requirements cannot be met from
another source.

3.104 Procurement integrity.

3.104-1 Definitions.

As used in this section—

“Agency ethics official” means the designated agency
ethics official described in 5 CFR 2638.201 or other desig-
nated person, including—

(1) Deputy ethics officials described in 5 CFR
2638.204, to whom authority under 3.104-6 has been dele-
gated by the designated agency ethics official; and

(2) Alternate designated agency ethics officials
described in 5 CFR 2638.202(b).

“Compensation” means wages, salaries, honoraria, com-
missions, professional fees, and any other form of compen-
sation, provided directly or indirectly for services rendered.
Compensation is indirectly provided if it is paid to an entity
other than the individual, specifically in exchange for ser-
vices provided by the individual.

“Contractor bid or proposal information” means any of
the following information submitted to a Federal agency as
part of or in connection with a bid or proposal to enter into a
Federal agency procurement contract, if that information has
not been previously made available to the public or disclosed
publicly:

(1) Cost or pricing data (as defined by 10 U.S.C.
2306a(h)) with respect to procurements subject to that sec-
tion, and section 304A(h) of the Federal Property and
Administrative Services Act of 1949 (41 U.S.C. 254b(h)),
with respect to procurements subject to that section.

(2) Indirect costs and direct labor rates.
(3) Proprietary information about manufacturing pro-

cesses, operations, or techniques marked by the contractor in
accordance with applicable law or regulation.

(4) Information marked by the contractor as “contrac-
tor bid or proposal information” in accordance with applica-
ble law or regulation.

(5) Information marked in accordance with 52.215-1(e).
“Decision to award a subcontract or modification of sub-

contract” means a decision to designate award to a particular
source.

“Federal agency procurement” means the acquisition (by
using competitive procedures and awarding a contract) of
goods or services (including construction) from non-Federal
sources by a Federal agency using appropriated funds. For
broad agency announcements and small business innovative
research programs, each proposal received by an agency
constitutes a separate procurement for purposes of the Act.

“In excess of $10,000,000” means—
(1) The value, or estimated value, at the time of award,

of the contract, including all options;
(2) The total estimated value at the time of award of all

orders under an indefinite-delivery, indefinite-quantity, or
requirements contract;

(3) Any multiple award schedule contract, unless the
contracting officer documents a lower estimate;

(4) The value of a delivery order, task order, or an
order under a Basic Ordering Agreement;

(5) The amount paid or to be paid in settlement of a
claim; or

(6) The estimated monetary value of negotiated over-
head or other rates when applied to the Government portion
of the applicable allocation base.

“Official” means—
(1) An officer, as defined in 5 U.S.C. 2104;
(2) An employee, as defined in 5 U.S.C. 2105;
(3) A member of the uniformed services, as defined in

5 U.S.C. 2101(3); or
(4) A special Government employee, as defined in 18

U.S.C. 202.
“Participating personally and substantially in a Federal

agency procurement” means—
(1) Active and significant involvement of an official in

any of the following activities directly related to that pro-
curement:

(i) Drafting, reviewing, or approving the specifica-
tion or statement of work for the procurement.

(ii) Preparing or developing the solicitation.
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(iii) Evaluating bids or proposals, or selecting a
source.

(iv) Negotiating price or terms and conditions of the
contract.

(v) Reviewing and approving the award of the con-
tract.

(2) “Participating personally” means participating
directly, and includes the direct and active supervision of a
subordinate's participation in the matter.

(3) “Participating substantially” means that the offi-
cial’s involvement is of significance to the matter. Substan-
tial participation requires more than official responsibility,
knowledge, perfunctory involvement, or involvement on an
administrative or peripheral issue. Participation may be sub-
stantial even though it is not determinative of the outcome of
a particular matter. A finding of substantiality should be
based not only on the effort devoted to a matter, but on the
importance of the effort. While a series of peripheral
involvements may be insubstantial, the single act of approv-
ing or participating in a critical step may be substantial.
However, the review of procurement documents solely to
determine compliance with regulatory, administrative, or
budgetary procedures, does not constitute substantial partici-
pation in a procurement.

(4) Generally, an official will not be considered to
have participated personally and substantially in a procure-
ment solely by participating in the following activities:

(i) Agency-level boards, panels, or other advisory
committees that review program milestones or evaluate and
make recommendations regarding alternative technologies
or approaches for satisfying broad agency-level missions or
objectives.

(ii) The performance of general, technical, engi-
neering, or scientific effort having broad application not
directly associated with a particular procurement, notwith-
standing that such general, technical, engineering, or scien-
tific effort subsequently may be incorporated into a
particular procurement.

(iii) Clerical functions supporting the conduct of a
particular procurement.

(iv) For procurements to be conducted under the
procedures of OMB Circular A-76, participation in manage-
ment studies, preparation of in-house cost estimates, prepa-
ration of “most efficient organization” analyses, and
furnishing of data or technical support to be used by others in
the development of performance standards, statements of
work, or specifications.

“Source selection evaluation board” means any board,
team, council, or other group that evaluates bids or proposals.

3.104-2 General.
(a) This section implements section 27 of the Office of

Federal Procurement Policy Act (the Procurement Integrity

Act) (41 U.S.C. 423) referred to as “the Act”). Agency sup-
plementation of 3.104, including specific definitions to iden-
tify individuals who occupy positions specified in 3.104-
3(d)(1)(ii), and any clauses required by 3.104 must be
approved by the senior procurement executive of the agency,
unless a law establishes a higher level of approval for that
agency.

(b) Agency officials are reminded that there are other stat-
utes and regulations that deal with the same or related pro-
hibited conduct, for example—

(1) The offer or acceptance of a bribe or gratuity is
prohibited by 18 U.S.C. 201 and 10 U.S.C. 2207. The
acceptance of a gift, under certain circumstances, is prohib-
ited by 5 U.S.C. 7353 and 5 CFR part 2635;

(2) Contacts with an offeror during the conduct of an
acquisition may constitute “seeking employment,” (see sub-
part F of 5 CFR part 2636 and 3.104-3(c)(2)). Government
officers and employees (employees) are prohibited by 18
U.S.C. 208 and 5 CFR part 2635 from participating person-
ally and substantially in any particular matter that would
affect the financial interests of any person with whom the
employee is seeking employment. An employee who
engages in negotiations or is otherwise seeking employment
with an offeror or who has an arrangement concerning future
employment with an offeror must comply with the applica-
ble disqualification requirements of 5 CFR 2635.604 and
2635.606. The statutory prohibition in 18 U.S.C. 208 also
may require an employee’s disqualification from participa-
tion in the acquisition even if the employee’s duties may not
be considered “participating personally and substantially,” as
this term is defined in 3.104-1;

(3) Post-employment restrictions are covered by 18
U.S.C. 207 and 5 CFR parts 2637 and 2641, that prohibit
certain activities by former Government employees, includ-
ing representation of a contractor before the Government in
relation to any contract or other particular matter involving
specific parties on which the former employee participated
personally and substantially while employed by the Govern-
ment. Additional restrictions apply to certain senior Govern-
ment employees and for particular matters under an
employee’s official responsibility;

(4) Parts 14 and 15 place restrictions on the release of
information related to procurements and other contractor
information that must be protected under 18 U.S.C. 1905;

(5) Release of information both before and after award
(see 3.104-4) may be prohibited by the Privacy Act (5 U.S.C.
552a), the Trade Secrets Act (18 U.S.C. 1905), and other
laws; and

(6) Using nonpublic information to further an
employee’s private interest or that of another and engaging
in a financial transaction using nonpublic information are
prohibited by 5 CFR 2635.703.
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3.104-3 Statutory and related prohibitions, restrictions,
and requirements.

(a) Prohibition on disclosing procurement information
(subsection 27(a) of the Act). (1) A person described in
paragraph (a)(2) of this subsection must not, other than as
provided by law, knowingly disclose contractor bid or pro-
posal information or source selection information before the
award of a Federal agency procurement contract to which the
information relates. (See 3.104-4(a).)

(2) Paragraph (a)(1) of this subsection applies to any
person who—

(i) Is a present or former official of the United
States, or a person who is acting or has acted for or on behalf
of, or who is advising or has advised the United States with
respect to, a Federal agency procurement; and

(ii) By virtue of that office, employment, or rela-
tionship, has or had access to contractor bid or proposal
information or source selection information.

(b) Prohibition on obtaining procurement information
(subsection 27(b) of the Act). A person must not, other than
as provided by law, knowingly obtain contractor bid or pro-
posal information or source selection information before the
award of a Federal agency procurement contract to which the
information relates.

(c) Actions required when an agency official contacts or
is contacted by an offeror regarding non-Federal employ-
ment (subsection 27(c) of the Act). (1) If an agency official,
participating personally and substantially in a Federal
agency procurement for a contract in excess of the simplified
acquisition threshold, contacts or is contacted by a person
who is an offeror in that Federal agency procurement regard-
ing possible non-Federal employment for that official, the
official must—

(i) Promptly report the contact in writing to the offi-
cial's supervisor and to the agency ethics official; and

(ii) Either reject the possibility of non-Federal
employment or disqualify himself or herself from further
personal and substantial participation in that Federal agency
procurement (see 3.104-5) until such time as the agency
authorizes the official to resume participation in that pro-
curement, in accordance with the requirements of 18 U.S.C.
208 and applicable agency regulations, because—

(A) The person is no longer an offeror in that
Federal agency procurement; or

(B) All discussions with the offeror regarding
possible non-Federal employment have terminated without
an agreement or arrangement for employment.

(2) A contact is any of the actions included as “seeking
employment” in 5 CFR 2635.603(b). In addition, unsolic-
ited communications from offerors regarding possible
employment are considered contacts.

(3) Agencies must retain reports of employment con-
tacts for 2 years from the date the report was submitted.

(4) Conduct that complies with subsection 27(c) of the
Act may be prohibited by other criminal statutes and the
Standards of Ethical Conduct for Employees of the Execu-
tive Branch. See 3.104-2(b)(2).

(d) Prohibition on former official's acceptance of compen-
sation from a contractor (subsection 27(d) of the Act). (1) A
former official of a Federal agency may not accept compen-
sation from a contractor that has been awarded a competitive
or sole source contract, as an employee, officer, director, or
consultant of the contractor within a period of 1 year after
such former official—

(i) Served, at the time of selection of the contractor
or the award of a contract to that contractor, as the procuring
contracting officer, the source selection authority, a member
of a source selection evaluation board, or the chief of a
financial or technical evaluation team in a procurement in
which that contractor was selected for award of a contract in
excess of $10,000,000;

(ii) Served as the program manager, deputy pro-
gram manager, or administrative contracting officer for a
contract in excess of $10,000,000 awarded to that contractor;
or

(iii) Personally made for the Federal agency a deci-
sion to—

(A) Award a contract, subcontract, modification
of a contract or subcontract, or a task order or delivery order
in excess of $10,000,000 to that contractor;

(B) Establish overhead or other rates applicable
to a contract or contracts for that contractor that are valued in
excess of $10,000,000;

(C) Approve issuance of a contract payment or
payments in excess of $10,000,000 to that contractor; or

(D) Pay or settle a claim in excess of
$10,000,000 with that contractor.

(2) The 1-year prohibition begins on the date—
(i) Of contract award for positions described in

paragraph (d)(1)(i) of this subsection, or the date of contrac-
tor selection if the official was not serving in the position on
the date of award;

(ii) The official last served in one of the positions
described in paragraph (d)(1)(ii) of this subsection; or

(iii) The official made one of the decisions
described in paragraph (d)(1)(iii) of this subsection.

(3) Nothing in paragraph (d)(1) of this subsection may
be construed to prohibit a former official of a Federal agency
from accepting compensation from any division or affiliate
of a contractor that does not produce the same or similar
products or services as the entity of the contractor that is
responsible for the contract referred to in paragraph (d)(1) of
this subsection.
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3.104-4 Disclosure, protection, and marking of
contractor bid or proposal information and source
selection information.
(a) Except as specifically provided for in this subsection,

no person or other entity may disclose contractor bid or pro-
posal information or source selection information to any per-
son other than a person authorized, in accordance with
applicable agency regulations or procedures, by the agency
head or the contracting officer to receive such information.

(b) Contractor bid or proposal information and source
selection information must be protected from unauthorized
disclosure in accordance with 14.401, 15.207, applicable
law, and agency regulations.

(c) Individuals unsure if particular information is source
selection information, as defined in 2.101, should consult
with agency officials as necessary. Individuals responsible
for preparing material that may be source selection informa-
tion as described at paragraph (10) of the “source selection
information” definition in 2.101 must mark the cover page
and each page that the individual believes contains source
selection information with the legend “Source Selection
Information—See FAR 2.101 and 3.104.” Although the
information in paragraphs (1) through (9) of the definition in
2.101 is considered to be source selection information
whether or not marked, all reasonable efforts must be made
to mark such material with the same legend.

(d) Except as provided in paragraph (d)(3) of this subsec-
tion, the contracting officer must notify the contractor in
writing if the contracting officer believes that proprietary
information, contractor bid or proposal information, or infor-
mation marked in accordance with 52.215-1(e) has been
inappropriately marked. The contractor that has affixed the
marking must be given an opportunity to justify the marking.

(1) If the contractor agrees that the marking is not jus-
tified, or does not respond within the time specified in the
notice, the contracting officer may remove the marking and
release the information.

(2) If, after reviewing the contractor’s justification, the
contracting officer determines that the marking is not justi-
fied, the contracting officer must notify the contractor in
writing before releasing the information.

(3) For technical data marked as proprietary by a con-
tractor, the contracting officer must follow the procedures in
27.404(h).

(e) This section does not restrict or prohibit—
(1) A contractor from disclosing its own bid or pro-

posal information or the recipient from receiving that infor-
mation;

(2) The disclosure or receipt of information, not other-
wise protected, relating to a Federal agency procurement
after it has been canceled by the Federal agency, before con-
tract award, unless the Federal agency plans to resume the
procurement;

(3) Individual meetings between a Federal agency offi-
cial and an offeror or potential offeror for, or a recipient of, a
contract or subcontract under a Federal agency procurement,
provided that unauthorized disclosure or receipt of contrac-
tor bid or proposal information or source selection informa-
tion does not occur; or

(4) The Government’s use of technical data in a man-
ner consistent with the Government's rights in the data.

(f) This section does not authorize—
(1) The withholding of any information pursuant to a

proper request from the Congress, any committee or sub-
committee thereof, a Federal agency, the Comptroller Gen-
eral, or an Inspector General of a Federal agency, except as
otherwise authorized by law or regulation. Any release con-
taining contractor bid or proposal information or source
selection information must clearly identify the information
as contractor bid or proposal information or source selection
information related to the conduct of a Federal agency pro-
curement and notify the recipient that the disclosure of the
information is restricted by section 27 of the Act;

(2) The withholding of information from, or restricting
its receipt by, the Comptroller General in the course of a pro-
test against the award or proposed award of a Federal agency
procurement contract;

(3) The release of information after award of a contract
or cancellation of a procurement if such information is con-
tractor bid or proposal information or source selection infor-
mation that pertains to another procurement; or

(4) The disclosure, solicitation, or receipt of bid or
proposal information or source selection information after
award if disclosure, solicitation, or receipt is prohibited by
law. (See 3.104-2(b)(5) and Subpart 24.2.)

3.104-5 Disqualification.
(a) Contacts through agents or other intermediaries.

Employment contacts between the employee and the offeror,
that are conducted through agents, or other intermediaries,
may require disqualification under 3.104-3(c)(1). These
contacts may also require disqualification under other stat-
utes and regulations. (See 3.104-2(b)(2).)

(b) Disqualification notice. In addition to submitting the
contact report required by 3.104-3(c)(1), an agency official
who must disqualify himself or herself pursuant to 3.104-
3(c)(1)(ii) must promptly submit written notice of disqualifi-
cation from further participation in the procurement to the
contracting officer, the source selection authority if other
than the contracting officer, and the agency official’s imme-
diate supervisor. As a minimum, the notice must—

(1) Identify the procurement;
(2) Describe the nature of the agency official’s partici-

pation in the procurement and specify the approximate dates
or time period of participation; and
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(3) Identify the offeror and describe its interest in the
procurement.

(c) Resumption of participation in a procurement. (1) The
official must remain disqualified until such time as the
agency, at its sole and exclusive discretion, authorizes the
official to resume participation in the procurement in accor-
dance with 3.104-3(c)(1)(ii).

(2) After the conditions of 3.104-3(c)(1)(ii)(A) or (B)
have been met, the head of the contracting activity (HCA),
after consultation with the agency ethics official, may autho-
rize the disqualified official to resume participation in the
procurement, or may determine that an additional disqualifi-
cation period is necessary to protect the integrity of the pro-
curement process. In determining the disqualification
period, the HCA must consider any factors that create an
appearance that the disqualified official acted without com-
plete impartiality in the procurement. The HCA's reinstate-
ment decision should be in writing.

(3) Government officer or employee must also comply
with the provisions of 18 U.S.C. 208 and 5 CFR part 2635
regarding any resumed participation in a procurement mat-
ter. Government officer or employee may not be reinstated
to participate in a procurement matter affecting the financial
interest of someone with whom the individual is seeking
employment, unless the individual receives—

(i) A waiver pursuant to 18 U.S.C. 208(b)(1) or
(b)(3); or

(ii) An authorization in accordance with the
requirements of Subpart F of 5 CFR part 2635.

3.104-6 Ethics advisory opinions regarding prohibitions
on a former official's acceptance of compensation
from a contractor.
(a) An official or former official of a Federal agency who

does not know whether he or she is or would be precluded by
subsection 27(d) of the Act (see 3.104-3(d)) from accepting
compensation from a particular contractor may request
advice from the appropriate agency ethics official before
accepting such compensation.

(b) The request for an advisory opinion must be in writ-
ing, include all relevant information reasonably available to
the official or former official, and be dated and signed. The
request must include information about the—

(1) Procurement(s), or decision(s) on matters under
3.104-3(d)(1)(iii), involving the particular contractor, in
which the individual was or is involved, including contract
or solicitation numbers, dates of solicitation or award, a
description of the supplies or services procured or to be pro-
cured, and contract amount;

(2) Individual’s participation in the procurement or
decision, including the dates or time periods of that partici-
pation, and the nature of the individual’s duties, responsibili-
ties, or actions; and

(3) Contractor, including a description of the products
or services produced by the division or affiliate of the con-
tractor from whom the individual proposes to accept com-
pensation.

(c) Within 30 days after receipt of a request containing
complete information, or as soon thereafter as practicable,
the agency ethics official should issue an opinion on whether
the proposed conduct would violate subsection 27(d) of the
Act.

(d)(1) If complete information is not included in the
request, the agency ethics official may ask the requester to
provide more information or request information from other
persons, including the source selection authority, the con-
tracting officer, or the requester's immediate supervisor.

(2) In issuing an opinion, the agency ethics official
may rely upon the accuracy of information furnished by the
requester or other agency sources, unless he or she has rea-
son to believe that the information is fraudulent, misleading,
or otherwise incorrect.

(3) If the requester is advised in a written opinion by
the agency ethics official that the requester may accept com-
pensation from a particular contractor, and accepts such
compensation in good faith reliance on that advisory opin-
ion, then neither the requester nor the contractor will be
found to have knowingly violated subsection 27(d) of the
Act. If the requester or the contractor has actual knowledge
or reason to believe that the opinion is based upon fraudu-
lent, misleading, or otherwise incorrect information, their
reliance upon the opinion will not be deemed to be in good
faith.

3.104-7 Violations or possible violations.
(a) A contracting officer who receives or obtains informa-

tion of a violation or possible violation of subsection 27(a),
(b), (c), or (d) of the Act (see 3.104-3) must determine if the
reported violation or possible violation has any impact on the
pending award or selection of the contractor.

(1) If the contracting officer concludes that there is no
impact on the procurement, the contracting officer must for-
ward the information concerning the violation or possible
violation and documentation supporting a determination that
there is no impact on the procurement to an individual desig-
nated in accordance with agency procedures.

(i) If that individual concurs, the contracting officer
may proceed with the procurement.

(ii) If that individual does not concur, the individual
must promptly forward the information and documentation
to the HCA and advise the contracting officer to withhold
award.

(2) If the contracting officer concludes that the viola-
tion or possible violation impacts the procurement, the con-
tracting officer must promptly forward the information to the
HCA.
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(b) The HCA must review all information available and,
in accordance with agency procedures, take appropriate
action, such as—

(1) Advise the contracting officer to continue with the
procurement;

(2) Begin an investigation;

(3) Refer the information disclosed to appropriate
criminal investigative agencies;

(4) Conclude that a violation occurred; or

(5) Recommend that the agency head determine that
the contractor, or someone acting for the contractor, has
engaged in conduct constituting an offense punishable under
subsection 27(e) of the Act, for the purpose of voiding or
rescinding the contract.

(c) Before concluding that an offeror, contractor, or per-
son has violated the Act, the HCA may consider that the
interests of the Government are best served by requesting
information from appropriate parties regarding the violation
or possible violation.

(d) If the HCA concludes that section 27 of the Act has
been violated, the HCA may direct the contracting officer
to—

(1) If a contract has not been awarded—

(i) Cancel the procurement;

(ii) Disqualify an offeror; or

(iii) Take any other appropriate actions in the inter-
ests of the Government.

(2) If a contract has been awarded—

(i) Effect appropriate contractual remedies, includ-
ing profit recapture under the clause at 52.203-10, Price or
Fee Adjustment for Illegal or Improper Activity, or, if the con-
tract has been rescinded under paragraph (d)(2)(ii) of this sub-
section, recovery of the amount expended under the contract;

(ii) Void or rescind the contract with respect to
which—

(A) The contractor or someone acting for the
contractor has been convicted for an offense where the con-
duct constitutes a violation of subsections 27(a) or (b) of the
Act for the purpose of either—

(1) Exchanging the information covered by
the subsections for anything of value; or

(2) Obtaining or giving anyone a competitive
advantage in the award of a Federal agency procurement
contract; or

(B) The agency head has determined, based
upon a preponderance of the evidence, that the contractor or
someone acting for the contractor has engaged in conduct
constituting an offense punishable under subsection 27(e)(1)
of the Act; or

(iii) Take any other appropriate actions in the best
interests of the Government.

(3) Refer the matter to the agency suspending or
debarring official.

(e) The HCA should recommend or direct an administra-
tive or contractual remedy commensurate with the severity
and effect of the violation.

(f) If the HCA determines that urgent and compelling cir-
cumstances justify an award, or award is otherwise in the
interests of the Government, the HCA, in accordance with
agency procedures, may authorize the contracting officer to
award the contract or execute the contract modification after
notifying the agency head.

(g) The HCA may delegate his or her authority under this
subsection to an individual at least one organizational level
above the contracting officer and of General Officer, Flag,
Senior Executive Service, or equivalent rank.

3.104-8 Criminal and civil penalties, and further
administrative remedies.

Criminal and civil penalties, and administrative remedies,
may apply to conduct that violates the Act (see 3.104-3).
See 33.102(f) for special rules regarding bid protests. See
3.104-7 for administrative remedies relating to contracts.

(a) An official who knowingly fails to comply with the
requirements of 3.104-3 is subject to the penalties and
administrative action set forth in subsection 27(e) of the Act.

(b) An offeror who engages in employment discussion
with an official subject to the restrictions of 3.104-3, know-
ing that the official has not complied with 3.104-3(c)(1), is
subject to the criminal, civil, or administrative penalties set
forth in subsection 27(e) of the Act.

(c) An official who refuses to terminate employment dis-
cussions (see 3.104-5) may be subject to agency administra-
tive actions under 5 CFR 2635.604(d) if the official's
disqualification from participation in a particular procure-
ment interferes substantially with the individual's ability to
perform assigned duties.

3.104-9 Contract clauses.

In solicitations and contracts for other than commercial
items that exceed the simplified acquisition threshold, insert
the clauses at—

(a) 52.203-8, Cancellation, Rescission, and Recovery of
Funds for Illegal or Improper Activity; and

(b) 52.203-10, Price or Fee Adjustment for Illegal or
Improper Activity.
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Subpart 3.3—Reports of Suspected Antitrust
Violations

3.301 General.

(a) Practices that eliminate competition or restrain trade
usually lead to excessive prices and may warrant criminal,
civil, or administrative action against the participants. Exam-
ples of anticompetitive practices are collusive bidding, fol-
low-the-leader pricing, rotated low bids, collusive price
estimating systems, and sharing of the business.

(b) Contracting personnel are an important potential
source of investigative leads for antitrust enforcement and
should therefore be sensitive to indications of unlawful
behavior by offerors and contractors. Agency personnel shall
report, in accordance with agency regulations, evidence of
suspected antitrust violations in acquisitions for possible
referral to—

(1) The Attorney General under 3.303; and

(2) The agency office responsible for contractor debar-
ment and suspension under Subpart 9.4.

3.302 Definitions.

As used in this subpart—

“Identical bids” means bids for the same line item that are
determined to be identical as to unit price or total line item
amount, with or without the application of evaluation factors
(e.g., discount or transportation cost).

“Line item” means an item of supply or service, specified
in a solicitation, that the offeror must separately price.

3.303 Reporting suspected antitrust violations.

(a) Agencies are required by 41 U.S.C. 253b(i) and 10
U.S.C. 2305(b)(9) to report to the Attorney General any bids
or proposals that evidence a violation of the antitrust laws.
These reports are in addition to those required by Subpart
9.4.

(b) The antitrust laws are intended to ensure that markets
operate competitively. Any agreement or mutual understand-
ing among competing firms that restrains the natural opera-
tion of market forces is suspect. Paragraph (c) of this section
identifies behavior patterns that are often associated with
antitrust violations. Activities meeting the descriptions in
paragraph (c) are not necessarily improper, but they are suf-
ficiently questionable to warrant notifying the appropriate
authorities, in accordance with agency procedures.

(c) Practices or events that may evidence violations of the
antitrust laws include—

(1) The existence of an “industry price list” or “price
agreement” to which contractors refer in formulating their
offers;

(2) A sudden change from competitive bidding to
identical bidding;

(3) Simultaneous price increases or follow-the-leader
pricing;

(4) Rotation of bids or proposals, so that each compet-
itor takes a turn in sequence as low bidder, or so that certain
competitors bid low only on some sizes of contracts and high
on other sizes;

(5) Division of the market, so that certain competitors
bid low only for contracts let by certain agencies, or for con-
tracts in certain geographical areas, or on certain products,
and bid high on all other jobs;

(6) Establishment by competitors of a collusive price
estimating system;

(7) The filing of a joint bid by two or more competitors
when at least one of the competitors has sufficient technical
capability and productive capacity for contract performance;

(8) Any incidents suggesting direct collusion among
competitors, such as the appearance of identical calculation
or spelling errors in two or more competitive offers or the
submission by one firm of offers for other firms; and

(9) Assertions by the employees, former employees, or
competitors of offerors, that an agreement to restrain trade
exists.

(d) Identical bids shall be reported under this section if
the agency has some reason to believe that the bids resulted
from collusion.

(e) For offers from foreign contractors for contracts to be
performed outside the United States, contracting officers
may refer suspected collusive offers to the authorities of the
foreign government concerned for appropriate action.

(f) Agency reports shall be addressed to the—

Attorney General
U.S. Department of Justice
Washington DC 20530
Attention: Assistant Attorney General
Antitrust Division

and shall include—

(1) A brief statement describing the suspected practice
and the reason for the suspicion; and

(2) The name, address, and telephone number of an
individual in the agency who can be contacted for further
information.

(g) Questions concerning this reporting requirement may
be communicated by telephone directly to the Office of the
Assistant Attorney General, Antitrust Division.
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Subpart 3.7—Voiding and Rescinding
Contracts

3.700 Scope of subpart.
(a) This subpart prescribes Governmentwide policies and

procedures for exercising discretionary authority to declare
void and rescind contracts in relation to which—

(1) There has been a final conviction for bribery, con-
flict of interest, disclosure or receipt of contractor bid or pro-
posal information or source selection information in
exchange for a thing of value or to give anyone a competitive
advantage in the award of a Federal agency procurement
contract, or similar misconduct; or

(2) There has been an agency head determination that
contractor bid or proposal information or source selection
information has been disclosed or received in exchange for a
thing of value, or for the purpose of obtaining or giving any-
one a competitive advantage in the award of a Federal
agency procurement contract.

(b) This subpart does not prescribe policies or procedures
for, or govern the exercise of, any other remedy available to
the Government with respect to such contracts, including but
not limited to, the common law right of avoidance, rescis-
sion, or cancellation.

3.701 Purpose.
This subpart provides—
(a) An administrative remedy with respect to contracts in

relation to which there has been—
(1) A final conviction for bribery, conflict of interest,

disclosure or receipt of contractor bid or proposal informa-
tion or source selection information in exchange for a thing
of value or to give anyone a competitive advantage in the
award of a Federal agency procurement contract, or similar
misconduct; or

(2) An agency head determination that contractor bid
or proposal information or source selection information has
been disclosed or received in exchange for a thing of value,
or for the purpose of obtaining or giving anyone a competi-
tive advantage in the award of a Federal agency procurement
contract; and

(b) A means to deter similar misconduct in the future by
those who are involved in the award, performance, and
administration of Government contracts.

3.702 Definition.
“Final conviction” means a conviction, whether entered

on a verdict or plea, including a plea of nolo contendere, for
which a sentence has been imposed.

3.703 Authority.
(a) Section 1(e) of Public Law 87-849, 18 U.S.C. 218

(“the Act”), empowers the President or the heads of execu-

tive agencies acting under regulations prescribed by the
President, to declare void and rescind contracts and other
transactions enumerated in the Act, in relation to which there
has been a final conviction for bribery, conflict of interest, or
any other violation of Chapter 11 of Title 18 of the United
States Code (18 U.S.C. 201-224). Executive Order 12448,
November 4, 1983, delegates the President’s authority under
the Act to the heads of the executive agencies and military
departments.

(b) Subsection 27(e)(3) of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 423) (the OFPP Act), as
amended, requires a Federal agency, upon receiving infor-
mation that a contractor or a person has engaged in conduct
constituting a violation of subsection 27(a) or (b) of the
OFPP Act, to consider recision of a contract with respect to
which—

(1) The contractor or someone acting for the contractor
has been convicted for an offense punishable under subsec-
tion 27(e)(1) of the OFPP Act; or

(2) The head of the agency, or designee, has deter-
mined, based upon a preponderance of the evidence, that the
contractor or someone acting for the contractor has engaged
in conduct constituting such an offense.

3.704 Policy.
(a) In cases in which there is a final conviction for any

violation of 18 U.S.C. 201-224 involving or relating to con-
tracts awarded by an agency, the agency head or designee,
shall consider the facts available and, if appropriate, may
declare void and rescind contracts, and recover the amounts
expended and property transferred by the agency in accor-
dance with the policies and procedures of this subpart.

(b) Since a final conviction under 18 U.S.C. 201-224
relating to a contract also may justify the conclusion that the
party involved is not presently responsible, the agency
should consider initiating debarment proceedings in accor-
dance with Subpart 9.4, Debarment, Suspension, and Ineligi-
bility, if debarment has not been initiated, or is not in effect
at the time the final conviction is entered.

(c) If there is a final conviction for an offense punishable
under subsection 27(e) of the OFPP Act, or if the head of the
agency, or designee, has determined, based upon a prepon-
derance of the evidence, that the contractor or someone act-
ing for the contractor has engaged in conduct constituting
such an offense, then the head of the contracting activity
shall consider, in addition to any other penalty prescribed by
law or regulation—

(1) Declaring void and rescinding contracts, as appro-
priate, and recovering the amounts expended under the con-
tracts by using the procedures at 3.705 (see 3.104-7); and

(2) Recommending the initiation of suspension or
debarment proceedings in accordance with Subpart 9.4.
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3.705 Procedures.
(a) Reporting. The facts concerning any final conviction

for any violation of 18 U.S.C. 201-224 involving or relating
to agency contracts shall be reported promptly to the agency
head or designee for that official’s consideration. The agency
head or designee shall promptly notify the Civil Division,
Department of Justice, that the action is being considered
under this subpart.

(b) Decision. Following an assessment of the facts, the
agency head or designee may declare void and rescind con-
tracts with respect to which a final conviction has been
entered, and recover the amounts expended and the property
transferred by the agency under the terms of the contracts
involved.

(c) Decision-making process. Agency procedures govern-
ing the voiding and rescinding decision-making process shall
be as informal as practicable, consistent with the principles
of fundamental fairness. As a minimum, however, agencies
shall provide the following:

(1) A notice of proposed action to declare void and
rescind the contract shall be made in writing and sent by cer-
tified mail, return receipt requested.

(2) A thirty calendar day period after receipt of the
notice, for the contractor to submit pertinent information
before any final decision is made.

(3) Upon request made within the period for submis-
sion of pertinent information, an opportunity shall be
afforded for a hearing at which witnesses may be presented,
and any witness the agency presents may be confronted.
However, no inquiry shall be made regarding the validity of
a conviction.

(4) If the agency head or designee decides to declare
void and rescind the contracts involved, that official shall
issue a written decision which—

(i) States that determination;
(ii) Reflects consideration of the fair value of any

tangible benefits received and retained by the agency; and
(iii) States the amount due and the property to be

returned to the agency.
(d) Notice of proposed action. The notice of proposed

action, as a minimum shall—

(1) Advise that consideration is being given to declar-
ing void and rescinding contracts awarded by the agency,
and recovering the amounts expended and property trans-
ferred therefor, under the provisions of 18 U.S.C. 218;

(2) Specifically identify the contracts affected by the
action;

(3) Specifically identify the offense or final conviction
on which the action is based;

(4) State the amounts expended and property trans-
ferred under each of the contracts involved, and the money
and the property demanded to be returned;

(5) Identify any tangible benefits received and retained
by the agency under the contract, and the value of those ben-
efits, as calculated by the agency;

(6) Advise that pertinent information may be submit-
ted within 30 calendar days after receipt of the notice, and
that, if requested within that time, a hearing shall be held at
which witnesses may be presented and any witness the
agency presents may be confronted; and

(7) Advise that action shall be taken only after the
agency head or designee issues a final written decision on
the proposed action.

(e) Final agency decision. The final agency decision shall
be based on the information available to the agency head or
designee, including any pertinent information submitted or,
if a hearing was held, presented at the hearing. If the agency
decision declares void and rescinds the contract, the final
decision shall specify the amounts due and property to be
returned to the agency, and reflect consideration of the fair
value of any tangible benefits received and retained by the
agency. Notice of the decision shall be sent promptly by cer-
tified mail, return receipt requested. Rescission of contracts
under the authority of the Act and demand for recovery of
the amounts expended and property transferred therefor, is
not a claim within the meaning of the Contract Disputes Act
of 1978 (CDA), 41 U.S.C. 801-813, or Part 32. Therefore,
the procedures required by the CDA and the FAR for the
issuance of a final contracting officer decision are not appli-
cable to final agency decisions under this subpart, and shall
not be followed.
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Subpart 4.8—Government Contract Files

4.800 Scope of subpart.
This subpart prescribes requirements for establishing,

maintaining, and disposing of contract files.

4.801 General.
(a) The head of each office performing contracting, con-

tract administration, or paying functions shall establish files
containing the records of all contractual actions.

(b) The documentation in the files (see 4.803) shall be
sufficient to constitute a complete history of the transaction
for the purpose of—

(1) Providing a complete background as a basis for
informed decisions at each step in the acquisition process;

(2) Supporting actions taken;
(3) Providing information for reviews and investiga-

tions; and
(4) Furnishing essential facts in the event of litigation

or congressional inquiries.
(c) The files to be established include—

(1) A file for cancelled solicitations;
(2) A file for each contract; and
(3) A file such as a contractor general file, containing

documents relating—for example—to—
(i) No specific contract;
(ii) More than one contract; or
(iii) The contractor in a general way (e.g., contrac-

tor’s management systems, past performance, or capabili-
ties).

4.802 Contract files.
(a) A contract file should generally consist of—

(1) The contracting office contract file that documents
the basis for the acquisition and the award, the assignment of
contract administration (including payment responsibili-
ties), and any subsequent actions taken by the contracting
office;

(2) The contract administration office contract file that
documents actions reflecting the basis for and the perfor-
mance of contract administration responsibilities; and

(3) The paying office contract file that documents
actions prerequisite to, substantiating, and reflecting contract
payments.

(b) Normally, each file should be kept separately; how-
ever, if appropriate, any or all of the files may be combined;
e.g., if all functions or any combination of the functions are
performed by the same office.

(c) Files must be maintained at organizational levels that
ensure—

(1) Effective documentation of contract actions;
(2) Ready accessibility to principal users;

(3) Minimal establishment of duplicate and working
files;

(4) The safeguarding of classified documents; and
(5) Conformance with agency regulations for file loca-

tion and maintenance.
(d) If the contract files or file segments are decentralized

(e.g., by type or function) to various organizational elements
or to other outside offices, responsibility for their mainte-
nance must be assigned. A central control and, if needed, a
locator system should be established to ensure the ability to
locate promptly any contract files.

(e) Contents of contract files that are contractor bid or
proposal information or source selection information as
defined in 2.101 must be protected from disclosure to unau-
thorized persons (see 3.104-4).

(f) Agencies may retain contract files in any medium
(paper, electronic, microfilm, etc.) or any combination of
media, as long as the requirements of this subpart are satis-
fied.

4.803 Contents of contract files.
The following are examples of the records normally con-

tained, if applicable, in contract files:
(a) Contracting office contract file. (1) Purchase request,

acquisition planning information, and other presolicitation
documents.

(2) Justifications and approvals, determinations and
findings, and associated documents.

(3) Evidence of availability of funds.
(4) Synopsis of proposed acquisition as required by

Part 5 or a reference to the synopsis.
(5) The list of sources solicited, and a list of any firms

or persons whose requests for copies of the solicitation were
denied, together with the reasons for denial.

(6) Set-aside decision.
(7) Government estimate of contract price.
(8) A copy of the solicitation and all amendments

thereto.
(9) Security requirements and evidence of required

clearances.
(10) A copy of each offer or quotation, the related

abstract, and records of determinations concerning late offers
or quotations. Unsuccessful offers or quotations may be
maintained separately, if cross-referenced to the contract file.
The only portions of the unsuccessful offer or quotation that
need be retained are—

(i) Completed solicitation sections A, B, and K;
(ii) Technical and management proposals;
(iii) Cost/price proposals; and
(iv) Any other pages of the solicitation that the off-

eror or quoter has altered or annotated.
(11) Contractor’s certifications and representations.
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(12) Preaward survey reports or reference to previous
preaward survey reports relied upon.

(13) Source selection documentation.
(14) Contracting officer’s determination of the con-

tractor’s responsibility.
(15) Small Business Administration Certificate of

Competency.
(16) Records of contractor’s compliance with labor

policies including equal employment opportunity policies.
(17) Cost or pricing data and Certificates of Current

Cost or Pricing Data or a required justification for waiver, or
information other than cost or pricing data.

(18) Packaging and transportation data.
(19) Cost or price analysis.
(20) Audit reports or reasons for waiver.
(21) Record of negotiation.
(22) Justification for type of contract.
(23) Authority for deviations from this regulation, stat-

utory requirements, or other restrictions.
(24) Required approvals of award and evidence of

legal review.
(25) Notice of award.
(26) The original of—

(i) The signed contract or award;
(ii) All contract modifications; and
(iii) Documents supporting modifications executed

by the contracting office.
(27) Synopsis of award or reference thereto.
(28) Notice to unsuccessful quoters or offerors and

record of any debriefing.
(29) Acquisition management reports (see Subpart

4.6).
(30) Bid, performance, payment, or other bond docu-

ments, or a reference thereto, and notices to sureties.
(31) Report of postaward conference.
(32) Notice to proceed, stop orders, and any overtime

premium approvals granted at the time of award.
(33) Documents requesting and authorizing modifica-

tion in the normal assignment of contract administration
functions and responsibility.

(34) Approvals or disapprovals of requests for waivers
or deviations from contract requirements.

(35) Rejected engineering change proposals.
(36) Royalty, invention, and copyright reports (includ-

ing invention disclosures) or reference thereto.
(37) Contract completion documents.
(38) Documentation regarding termination actions for

which the contracting office is responsible.
(39) Cross-references to pertinent documents that are

filed elsewhere.
(40) Any additional documents on which action was

taken or that reflect actions by the contracting office perti-
nent to the contract.

(41) A current chronological list identifying the award-
ing and successor contracting officers, with inclusive dates
of responsibility.

(b) Contract administration office contract file. (1) Copy
of the contract and all modifications, together with official
record copies of supporting documents executed by the con-
tract administration office.

(2) Any document modifying the normal assignment
of contract administration functions and responsibility.

(3) Security requirements.
(4) Cost or pricing data, Certificates of Current Cost or

Pricing Data, or information other than cost or pricing data;
cost or price analysis; and other documentation supporting
contractual actions executed by the contract administration
office.

(5) Preaward survey information.
(6) Purchasing system information.
(7) Consent to subcontract or purchase.
(8) Performance and payment bonds and surety infor-

mation.
(9) Postaward conference records.
(10) Orders issued under the contract.
(11) Notice to proceed and stop orders.
(12) Insurance policies or certificates of insurance or

references to them.
(13) Documents supporting advance or progress pay-

ments.
(14) Progressing, expediting, and production surveil-

lance records.
(15) Quality assurance records.
(16) Property administration records.
(17) Documentation regarding termination actions for

which the contract administration office is responsible.
(18) Cross reference to other pertinent documents that

are filed elsewhere.
(19) Any additional documents on which action was

taken or that reflect actions by the contract administration
office pertinent to the contract.

(20) Contract completion documents.
(c) Paying office contract file. (1) Copy of the contract

and any modifications.
(2) Bills, invoices, vouchers, and supporting docu-

ments.
(3) Record of payments or receipts.
(4) Other pertinent documents.

4.804 Closeout of contract files.

4.804-1 Closeout by the office administering the
contract.
(a) Except as provided in paragraph (c) of this section,

time standards for closing out contract files are as follows:
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5.1-1

SUBPART 5.1—DISSEMINATION OF INFORMATION 5.101

FAC 2001–06 APRIL 4, 2002

5.000 Scope of part.
This part prescribes policies and procedures for publiciz-

ing contract opportunities and award information.

5.001 Definition.
“Contract action,” as used in this part, means an action

resulting in a contract, as defined in Subpart 2.1, including
actions for additional supplies or services outside the exist-
ing contract scope, but not including actions that are within
the scope and under the terms of the existing contract, such
as contract modifications issued pursuant to the Changes
clause, or funding and other administrative changes.

5.002 Policy.
Contracting officers must publicize contract actions in

order to—

(a) Increase competition;

(b) Broaden industry participation in meeting Govern-
ment requirements; and

(c) Assist small business concerns, veteran-owned small
business concerns, service-disabled veteran-owned small
business concerns, HUBZone small business concerns, small
disadvantaged business concerns, and women-owned small
business concerns in obtaining contracts and subcontracts.

5.003 Governmentwide point of entry.
For any requirement in the FAR to publish a notice, the

contracting officer may transmit the notice to the Commerce
Business Daily (CBD) if the contracting office lacks the
capability to access the Governmentwide point of entry
(GPE) and the notice is issued prior to October 1, 2001.
Effective October 1, 2001, the contracting officer must trans-
mit all notices to the GPE.

Subpart 5.1—Dissemination of Information

5.101 Methods of disseminating information.
(a) As required by the Small Business Act (15 U.S.C.

637(e)) and the Office of Federal Procurement Policy Act
(41 U.S.C. 416), contracting officers must disseminate infor-
mation on proposed contract actions as follows:

(1) For proposed contract actions expected to exceed
$25,000, by synopsizing in the GPE (see 5.201), unless cov-
ered by 5.003.

(2) For proposed contract actions expected to exceed
$10,000, but not expected to exceed $25,000, by displaying
in a public place, or by any appropriate electronic means, an
unclassified notice of the solicitation or a copy of the solici-
tation satisfying the requirements of 5.207(d) and (g). The
notice must include a statement that all responsible sources
may submit a response which, if timely received, must be

considered by the agency. The information must be posted
not later than the date the solicitation is issued, and must
remain posted for at least 10 days or until after quotations
have been opened, whichever is later.

(i) If solicitations are posted instead of a notice, the
contracting officer may employ various methods of satisfy-
ing the requirements of 5.207(d) and (g). For example, the
contracting officer may meet the requirements of 5.207(d)
and (g) by stamping the solicitation, by a cover sheet to the
solicitation, or by placing a general statement in the display
room.

(ii) The contracting officer need not comply with
the display requirements of this section when the exemptions
at 5.202(a)(1), (a)(4) through (a)(9), or (a)(11) apply, when
oral or Federal Acquisition Computer Network (FACNET)
solicitations are used, or when providing access to a notice
of proposed contract action and solicitation through the GPE
and the notice permits the public to respond to the solicita-
tion electronically.

(iii) Contracting officers may use electronic posting
of requirements in a place accessible by the general public at
the Government installation to satisfy the public display
requirement. Contracting offices using electronic systems for
public posting that are not accessible outside the installation
must periodically publicize the methods for accessing the
information.

(b) In addition, one or more of the following methods
may be used:

(1) Preparing periodic handouts listing proposed con-
tracts, and displaying them as in 5.101(a)(2).

(2) Assisting local trade associations in disseminating
information to their members.

(3) Making brief announcements of proposed contracts
to newspapers, trade journals, magazines, or other mass
communication media for publication without cost to the
Government.

(4) Placing paid advertisements in newspapers or other
communications media, subject to the following limitations:

(i) Contracting officers shall place paid advertise-
ments of proposed contracts only when it is anticipated that
effective competition cannot be obtained otherwise (see
5.205(d)).

(ii) Contracting officers shall not place advertise-
ments of proposed contracts in a newspaper published and
printed in the District of Columbia unless the supplies or ser-
vices will be furnished, or the labor performed, in the Dis-
trict of Columbia or adjoining counties in Maryland or
Virginia (44 U.S.C. 3701).

(iii) Advertisements published in newspapers must
be under proper written authority in accordance with 44
U.S.C. 3702 (see 5.502(a)).
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5.102 Availability of solicitations.
(a)(1) Except as provided in paragraph (a)(4) of this sec-

tion, the contracting officer must make available through the
GPE solicitations synopsized through the GPE, including
specifications and other pertinent information determined
necessary by the contracting officer. Transmissions to the
GPE must be in accordance with the interface description
available via the Internet at http://www.fedbizopps.gov.

(2) The contracting officer is encouraged, when practi-
cable and cost-effective, to make accessible through the GPE
additional information related to a solicitation.

(3) The contracting officer must ensure that solicita-
tions transmitted to FACNET are forwarded to the GPE to
satisfy the requirements of paragraph (a)(1) of this section.

(4) The contracting officer need not make a solicitation
available through the GPE when—

(i) Disclosure would compromise the national secu-
rity (e.g., would result in disclosure of classified informa-
tion) or create other security risks. The fact that access to
classified matter may be necessary to submit a proposal or
perform the contract does not, in itself, justify use of this
exception;

(ii) The nature of the file (e.g., size, format) does
not make it cost-effective or practicable for contracting offic-
ers to provide access through the GPE;

(iii) The agency's senior procurement executive
makes a written determination that access through the GPE
is not in the Government's interest; or

(iv) The contracting office lacks the capability to
access the GPE and the synopsis is issued prior to October 1,
2001.

(b) When the contracting officer does not make a solicita-
tion available through the GPE pursuant to paragraph (a)(4)
of this section, the contracting officer—

(1) Should employ other electronic means (e.g., CD-
ROM or electronic mail) whenever practicable and cost-
effective. When solicitations are provided electronically on
physical media (e.g., disks) or in paper form, the contracting
officer must—

(i) Maintain a reasonable number of copies of solic-
itations, including specifications and other pertinent infor-

mation determined necessary by the contracting officer
(upon request, potential sources not initially solicited should
be mailed or provided copies of solicitations, if available);

(ii) Provide copies on a “first-come-first-served”
basis, for pickup at the contracting office, to publishers, trade
associations, information services, and other members of the
public having a legitimate interest (for construction, see
36.211); and

(iii) Retain a copy of the solicitation and other doc-
uments for review by and duplication for those requesting
copies after the initial number of copies is exhausted; and

(2) May require payment of a fee, not exceeding the
actual cost of duplication, for a copy of the solicitation docu-
ment.

(c) In addition to the methods of disseminating proposed
contract information in 5.101(a) and (b), provide, upon
request to small business concerns, as required by 15 U.S.C.
637(b)—

(1) A copy of the solicitation and specifications. In the
case of solicitations disseminated by electronic data inter-
change, solicitations may be furnished directly to the elec-
tronic address of the small business concern;

(2) The name and telephone number of an employee of
the contracting office who will answer questions on the
solicitation; and

(3) Adequate citations to each applicable major Fed-
eral law or agency rule with which small business concerns
must comply in performing the contract.

(d) When electronic commerce (see Subpart 4.5) is used
in the solicitation process, availability of the solicitation may
be limited to the electronic medium.

(e) Provide copies of a solicitation issued under other than
full and open competition to firms requesting copies that
were not initially solicited, but only after advising the
requester of the determination to limit the solicitation to a
specified firm or firms as authorized under Part 6.

(f) This section 5.102 applies to classified contracts to the
extent consistent with agency security requirements (see
5.202(a)(1)).
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five digits and the last four digits with a dash. Format:
00000-0000.)

6. Classification Code. (Service or supply code number;
see 5.207(h). Each synopsis shall classify the contemplated
contract action under the one classification code which most
closely describes the acquisition. If the action is for a multi-
plicity of goods and/or services, the preparer should select
the one category best describing the overall acquisition
based upon value. Inclusion of more than one classification
code, or failure to include a classification code, will result in
rejection of the synopsis by the Commerce Business Daily.)

7. Contracting Office Address. (The complete name and
address of the contracting office. Field length is open, but
generally not expected to exceed 90 alpha-numeric charac-
ters.)

8. Subject. (Insert classification code for ITEM 6, and a
brief title description of services, supplies, or project
required by the agency. This will appear in the CBD as the
bold faced title in the first line of the description.) (200 char-
acter spaces available.)

9. Proposed Solicitation Number. (Agency number for
control, tracking, identification. For solicitations; if not a
solicitation, enter N/A.)

10. Opening/Closing Response Date. (For solicitations; if
not a solicitation, enter N/A. Issuing agency deadline for
receipt of bids, proposals or responses. Use a six digit date.
Format: MMDDYY. Explanation may appear in text of syn-
opsis in Item 17.)

11. Contact Point/Contracting Officer. (Include name and
telephone number of contact. Also include name and tele-
phone number of contracting officer if different. This will
appear as the first item of information in the published entry.
This entry may be alpha-numeric and up to 320 character
blocks in length.)

12. Contract Award and Solicitation Number. (For
awards; if not an award, enter N/A. The award, solicitation
or project reference number assigned by the agency to pro-
vide a reference for bidders/subcontractors. Two hundred
character spaces available for alpha-numeric entries.)

13. Contract Award Dollar Amount. (For awards; if not
an award, enter N/A. A ten digit numeric field. Enter whole
dollars only. Output will be preceded by a dollar sign ($).)

14. Contract Line Item Number. (For awards as desired; if
not an award, enter N/A. The alpha-numeric field with
dashes and slashes may not exceed 32 spaces. If sufficient
space is not available, enter N/A and insert the contract line
item number(s) in format item 17.)

15. Contract Award Date. (For awards; if not an award,
enter N/A. A six digit entry showing the date the award is
made or the contract let. Format: MMDDYY.)

16. Contractor. (For awards; if not an award, enter N/A.
Name and address of successful offeror. Four hundred char-
acter spaces allowed for full identification.)

17. Description. (Enter a clear and concise description of
the action. The description may not exceed 12,000 textual
characters (approximately 3-1/2 single spaced pages). The
suggested sequence of the content and items for inclusion in
the description are contained in 5.207(c). Insert N/A when
synopsizing awards.)

18. Place of contract performance. (Include where appli-
cable; where not applicable, enter N/A.)

19. Set-asides. (Identify if the proposed acquisition pro-
vides for a total or partial set-aside, a very small business
set-aside, or a HUBZone small business set-aside. If not a
set-aside, enter N/A.)

(5) Nonapplicable format items. When a format item is
not applicable, type the item number, a period, two blank
spaces, and “NA” (e.g., 10. N/A!!).

(6) The following is a sample CBD synopsis:
1.P!!
2. 0925!!
3. 85!!
4. GPO123456!!
5. 19111-5096!!
6. 95!!
7. Defense Industrial Supply Center, 700 Robbins Ave.,

Philadelphia, PA 19111-5096!!
8. 95—Steel Plate!!
9. DLA500-86-B-0090!!
10. 111585!!
11. Contact Mary Drake, 215/697-XXXX/Contracting

Officer, Larry Bird, 215/697-XXXX!!
12. N/A!!
13. N/A!!
14. N/A!!
15. N/A!!
16. N/A!!
17. NSN9515-00-237-5342, Spec Mil-S-226988, 0.1875

inch thick, 96 inch width. 240 inch length. Carbon steel,
45,000 lbs. Delivery to NSY Philadelphia, PA, and NSC
Norfolk, VA. Delivery by 1 Oct 86. When calling, be pre-
pared to state name, address, and solicitation number. See
note 9. All responsible sources may submit an offer which
will be considered. *****

(d) General format for Item 17, “Description.” (1) Pre-
pare a clear and concise description of the supplies or ser-
vices that is not unnecessarily restrictive of competition and
will allow a prospective offeror to make an informed busi-
ness judgment as to whether a copy of the solicitation should
be requested.

(2) Do not include In Item 17 the CBD supply or ser-
vice classification code from Item 6.

(i) National Stock Number (NSN) if assigned.
(ii) Specification and whether an offeror, its prod-

uct, or service must meet a qualification requirement in order
to be eligible for award, and identification of the office from
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which additional information about the qualification require-
ment may be obtained (see Subpart 9.2).

(iii) Manufacturer, including part number, drawing
number, etc.

(iv) Size, dimensions, or other form, fit or func-
tional description.

(v) Predominant material of manufacture.
(vi) Quantity, including any options for additional

quantities.
(vii) Unit of issue.
(viii) Destination information.
(ix) Delivery schedule.
(x) Duration of the contract period.
(xi) For a proposed contract action in an amount

estimated to be greater than $25,000 but not greater than the
simplified acquisition threshold, enter (A) a description of
the procedures to be used in awarding the contract (e.g.,
request for oral or written quotation or solicitation), and (B)
the anticipated award date.

(xii) For Architect-Engineer projects and other
projects for which the supply or service codes are insuffi-
cient, provide brief details with respect to: location, scope of
services required, cost range and limitations, type of con-
tract, estimated starting and completion dates, and any sig-
nificant evaluation factors.

(xiii) Numbered notes (see 5.207(e)), including
instructions for set-asides for small businesses.

(xiv) In the case of noncompetitive contract actions
(including those that do not exceed the simplified acquisition
threshold), identify the intended source (see 5.207(e)(3)) and
insert a statement of the reason justifying the lack of compe-
tition.

(xv) Insert a statement that all responsible sources
may submit a bid, proposal, or quotation which shall be con-
sidered by the agency.

(xvi) If the contracting office will accept requests
for solicitations through alternate means (e.g., facsimile
machine, Telex), provide the machine number and routing
instructions.

(xvii) If the solicitation will be made available to
interested parties through electronic data interchange, pro-
vide any information necessary to obtain and respond to the
solicitation electronically.

(xviii) In the case of a very small business set-aside,
identify the Designated Region (see subpart 19.9).

(e) Set-asides. When the proposed acquisition provides
for a total, partial, or very small business set-aside, or a
HUBZone small business set-aside, the appropriate CBD
Numbered Note will be cited.

(f) Numbered Notes. (1) Numbered Notes are footnotes.
The purpose of the Numbered Notes is to conserve space and
simplify the identification of repetitive notices. An explana-
tion of the Numbered Notes appears each week in the Mon-

day edition of the CBD. If the Monday edition of the CBD is
not printed because of a holiday, an explanation of the Num-
bered Notes will appear in the next day's issue. When one or
more of the Notes applies to a synopsis, contracting officers
should reference the note at the end of Item 17 of the synop-
sis; e.g., “See Note(s) ___________.” Requests to add or
change Notes will be submitted through channels for
approval by the DAR Council and the CAA Council. The
Councils will review the Numbered Notes periodically and,
as appropriate, after consultation with the initiating agency,
advise the Department of Commerce to delete or modify out-
dated or unused notes from the CBD. Contracting officers
shall also include the substance of Numbered Notes when-
ever a proposed contract is publicized by means other than
the CBD (see 5.101).

(2) If the acquisition is subject to the requirements of
the Trade Agreements Act of 1979 (see Part 25), Numbered
Note 12 shall be referenced in the synopsis.

(3) Except for proposed contract actions equal to or
less than the simplified acquisition threshold or acquisitions
of commercial items, the synopsis shall refer to Numbered
Note 22 for noncompetitive proposed contract actions. If it is
anticipated that award will be made via a delivery order to an
existing basic ordering agreement, the synopsis shall so
state.

(4) If, under the proposed acquisition, the Government
does not intend to acquire a commercial item using Part 12,
the synopsis shall refer to Numbered Note 26.

(g) Information not covered by Numbered Notes. To alert
prospective contractors to information not covered by Num-
bered Notes, contracting officers should identify the follow-
ing unusual circumstances in the synopsis:

(1) “Availability of specifications, plans, drawings, or
other technical data. It is impracticable to distribute the
applicable _____________ [insert ‘specifications,’ ‘plans,’
‘drawings,’ or other appropriate words] with the solicita-
tion. These contract documents may be examined or
obtained at _____________.”

(2) “Availability of background research report. This
contract for basic research is a continuation of an effort con-
ducted for the past _____________________ [insert
period]. A research report containing findings to date is not
available to the Government.”

(3) “Production requirements. The production of the
supplies listed requires a substantial initial investment or an
extended period of preparation for manufacture.”

(4) “Place of performance unknown. This contract is
subject to the Service Contract Act and the place of perfor-
mance is unknown. Wage determinations have been
requested for _______________ [insert localities]. The con-
tracting officer will request wage determinations for addi-
tional localities if asked to do so in writing by
_____________ [insert time and date].”
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preparedness agreements for those items exist, or limit
award to offerors who agree to enter into industrial prepared-
ness agreements;

(v) Create or maintain the required domestic capa-
bility for production of critical supplies by limiting competi-
tion to items manufactured in the United States or the United
States and Canada;

(vi) Continue in production, contractors that are
manufacturing critical items, when there would otherwise be
a break in production; or

(vii) Divide current production requirements among
two or more contractors to provide for an adequate industrial
mobilization base.

(2) Use of the authority in paragraph (a)(2)(ii) of this
subsection may be appropriate when it is necessary to—

(i) Establish or maintain an essential capability for
theoretical analyses, exploratory studies, or experiments in
any field of science or technology;

(ii) Establish or maintain an essential capability for
engineering or developmental work calling for the practical
application of investigative findings and theories of a scien-
tific or technical nature; or

(iii) Contract for supplies or services as are neces-
sary incident to paragraphs (b)(2)(i) or (ii) of this subsection.

(3) Use of the authority in paragraph (a)(2)(iii) of this
subsection may be appropriate when it is necessary to
acquire the services of either—

(i) An expert to use, in any litigation or dispute
(including any reasonably foreseeable litigation or dispute)
involving the Government in any trial, hearing, or proceed-
ing before any court, administrative tribunal, or agency,
whether or not the expert is expected to testify. Examples of
such services include, but are not limited to:

(A) Assisting the Government in the analysis,
presentation, or defense of any claim or request for adjust-
ment to contract terms and conditions, whether asserted by a
contractor or the Government, which is in litigation or dis-
pute, or is anticipated to result in dispute or litigation before
any court, administrative tribunal, or agency; or

(B) Participating in any part of an alternative
dispute resolution process, including but not limited to eval-
uators, fact finders, or witnesses, regardless of whether the
expert is expected to testify; or

(ii) A neutral person, e.g., mediators or arbitrators,
to facilitate the resolution of issues in an alternative dispute
resolution process.

(c) Limitations. Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304.

6.302-4 International agreement.
(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(4) or 41

U.S.C. 253(c)(4).

(2) Full and open competition need not be provided for
when precluded by the terms of an international agreement
or a treaty between the United States and a foreign govern-
ment or international organization, or the written directions
of a foreign government reimbursing the agency for the cost
of the acquisition of the supplies or services for such govern-
ment.

(b) Application. This authority may be used in circum-
stances such as—

(1) When a contemplated acquisition is to be reim-
bursed by a foreign country that requires that the product be
obtained from a particular firm as specified in official writ-
ten direction such as a Letter of Offer and Acceptance; or

(2) When a contemplated acquisition is for services to
be performed, or supplies to be used, in the sovereign terri-
tory of another country and the terms of a treaty or agree-
ment specify or limit the sources to be solicited.

(c) Limitations. Except for DoD, NASA, and the Coast
Guard, contracts awarded using this authority shall be sup-
ported by written justifications and approvals described in
6.303 and 6.304.

6.302-5 Authorized or required by statute.
(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(5) or 41

U.S.C. 253(c)(5).
(2) Full and open competition need not be provided for

when—
(i) A statute expressly authorizes or requires that

the acquisition be made through another agency or from a
specified source; or

(ii) The agency’s need is for a brand name commer-
cial item for authorized resale.

(b) Application. This authority may be used when stat-
utes, such as the following, expressly authorize or require
that acquisition be made from a specified source or through
another agency:

(1) Federal Prison Industries (UNICOR)—18 U.S.C.
4124 (see Subpart 8.6).

(2) Qualified Nonprofit Agencies for the Blind or other
Severely Disabled—41 U.S.C. 46-48c (see Subpart 8.7).

(3) Government Printing and Binding—44 U.S.C.
501-504, 1121 (see Subpart 8.8).

(4) Sole source awards under the 8(a) Program 15
U.S.C. 637 (see Subpart 19.8).

(5) The Robert T. Stafford Disaster Relief and Emer-
gency Assistance Act—42 U.S.C. 5150 (see Subpart 26.2).

(6) Sole source awards under the HUBZone Act of
1997—15 U.S.C. 657a (see 19.1306).

(c) Limitations. (1) This authority shall not be used when
a provision of law requires an agency to award a new con-
tract to a specified non-Federal Government entity unless the
provision of law specifically—

(i) Identifies the entity involved;
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(ii) Refers to 10 U.S.C. 2304(j) for armed services
acquisitions or section 303(h) of the Federal Property and
Administrative Services Act of 1949 for civilian agency
acquisitions; and

(iii) States that award to that entity shall be made in
contravention of the merit-based selection procedures in 10
U.S.C. 2304(j) or section 303(h) of the Federal Property and
Administrative Services Act, as appropriate. However, this
limitation does not apply—

(A) When the work provided for in the contract
is a continuation of the work performed by the specified
entity under a preceding contract; or

(B) To any contract requiring the National Acad-
emy of Sciences to investigate, examine, or experiment upon
any subject of science or art of significance to an executive
agency and to report on those matters to the Congress or any
agency of the Federal Government.

(2) Contracts awarded using this authority shall be
supported by the written justifications and approvals
described in 6.303 and 6.304, except for—

(i) Contracts awarded under (a)(2)(ii), (b)(2), or
(b)(4) of this subsection; or

(ii) Contracts awarded under (a)(2)(i) of this sub-
section when the statute expressly requires that the procure-
ment be made from a specified source. (Justification and
approval requirements apply when the statute authorizes, but
does not require, that the procurement be made from a speci-
fied source.)

(3) The authority in (a)(2)(ii) of this subsection may be
used only for purchases of brand-name commercial items for
resale through commissaries or other similar facilities. Ordi-
narily, these purchases will involve articles desired or pre-
ferred by customers of the selling activities (but see
6.301(d)).

6.302-6 National security.
(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(6) or 41

U.S.C. 253(c)(6).
(2) Full and open competition need not be provided for

when the disclosure of the agency’s needs would compro-
mise the national security unless the agency is permitted to
limit the number of sources from which it solicits bids or
proposals.

(b) Application. This authority may be used for any acqui-
sition when disclosure of the Government’s needs would
compromise the national security (e.g., would violate secu-
rity requirements); it shall not be used merely because the
acquisition is classified, or merely because access to classi-
fied matter will be necessary to submit a proposal or to per-
form the contract.

(c) Limitations. (1) Contracts awarded using this author-
ity shall be supported by the written justifications and
approvals described in 6.303 and 6.304.

(2) See 5.202(a)(1) for synopsis requirements.
(3) This statutory authority requires that agencies shall

request offers from as many potential sources as is practica-
ble under the circumstances.

6.302-7 Public interest.
(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(7) or 41

U.S.C. 253(c)(7).
(2) Full and open competition need not be provided for

when the agency head determines that it is not in the public
interest in the particular acquisition concerned.

(b) Application. This authority may be used when none of
the other authorities in 6.302 apply.

(c) Limitations. (1) A written determination to use this
authority shall be made in accordance with Subpart 1.7, by—

(i) The Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, the Secretary of the Air
Force, the Secretary of Transportation for the Coast Guard,
or the Administrator of the National Aeronautics and Space
Administration; or

(ii) The head of any other executive agency. This
authority may not be delegated.

(2) The Congress shall be notified in writing of such
determination not less than 30 days before award of the con-
tract.

(3) If required by the head of the agency, the contract-
ing officer shall prepare a justification to support the deter-
mination under paragraph (c)(1) of this subsection.

(4) This Determination and Finding (D&F) shall not
be made on a class basis.

6.303 Justifications.

6.303-1 Requirements.
(a) A contracting officer shall not commence negotiations

for a sole source contract, commence negotiations for a con-
tract resulting from an unsolicited proposal, or award any
other contract without providing for full and open competi-
tion unless the contracting officer—

(1) Justifies, if required in 6.302, the use of such
actions in writing;

(2) Certifies the accuracy and completeness of the jus-
tification; and

(3) Obtains the approval required by 6.304.
(b) Technical and requirements personnel are responsible

for providing and certifying as accurate and complete neces-
sary data to support their recommendation for other than full
and open competition.

(c) Justifications required by paragraph (a) of this section
may be made on an individual or class basis. Any justifica-
tion for contracts awarded under the authority of 6.302-7
shall only be made on an individual basis. Whenever a justi-
fication is made and approved on a class basis, the contract-
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Subpart 6.5—Competition Advocates

6.501 Requirement.
As required by Section 20 of the Office of Federal Pro-

curement Policy Act, the head of each executive agency
shall designate a competition advocate for the agency and for
each procuring activity of the agency. The competition advo-
cates shall—

(a) Be in positions other than that of the agency senior
procurement executive;

(b) Not be assigned any duties or responsibilities that are
inconsistent with 6.502; and

(c) Be provided with staff or assistance (e.g., specialists in
engineering, technical operations, contract administration,
financial management, supply management, and utilization
of small business concerns), as may be necessary to carry out
the advocate’s duties and responsibilities.

6.502 Duties and responsibilities.
(a) Agency and procuring activity competition advocates

are responsible for promoting the acquisition of commercial
items, promoting full and open competition, challenging
requirements that are not stated in terms of functions to be
performed, performance required or essential physical char-
acteristics, and challenging barriers to the acquisition of
commercial items and full and open competition such as
unnecessarily restrictive statements of work, unnecessarily
detailed specifications, and unnecessarily burdensome con-
tract clauses.

(b) Agency competition advocates shall—
(1) Review the contracting operations of the agency

and identify and report to the agency senior procurement
executive—

(i) Opportunities and actions taken to acquire com-
mercial items to meet the needs of the agency;

(ii) Opportunities and actions taken to achieve full
and open competition in the contracting operations of the
agency;

(iii) Actions taken to challenge requirements that
are not stated in terms of functions to be performed, perfor-
mance required or essential physical characteristics;

(iv) Any condition or action that has the effect of
unnecessarily restricting the acquisition of commercial items
or competition in the contract actions of the agency;

(2) Prepare and submit an annual report to the agency
senior procurement executive, in accordance with agency
procedures, describing—

(i) Such advocate’s activities under this subpart;
(ii) New initiatives required to increase the acquisi-

tion of commercial items;
(iii) New initiatives required to increase competi-

tion;
(iv) New initiatives to ensure requirements are

stated in terms of functions to be performed, performance
required or essential physical characteristics;

(v) Any barriers to the acquisition of commercial
items or competition that remain; and

(vi) Other ways in which the agency has empha-
sized the acquisition of commercial items and competition in
areas such as acquisition training and research;

(3) Recommend to the senior procurement executive
of the agency goals and plans for increasing competition on a
fiscal year basis; and

(4) Recommend to the senior procurement executive
of the agency a system of personal and organizational
accountability for competition, which may include the use of
recognition and awards to motivate program managers,
contracting officers, and others in authority to promote
competition in acquisition.

* * * * * *
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8.000 Scope of part.
This part deals with the acquisition of supplies and ser-

vices from or through Government supply sources.

8.001 Priorities for use of Government supply sources.
(a) Except as required by 8.002, or as otherwise provided

by law, agencies shall satisfy requirements for supplies and
services from or through the sources and publications listed
below in descending order of priority—

(1) Supplies. (i) Agency inventories;
(ii) Excess from other agencies (see Subpart 8.1);
(iii) Federal Prison Industries, Inc. (see Subpart

8.6);
(iv) Products available from the Committee for

Purchase From People Who Are Blind or Severely Disabled
(see Subpart 8.7);

(v) Wholesale supply sources, such as stock pro-
grams of the General Services Administration (GSA) (see
41 CFR 101-26.3), the Defense Logistics Agency (see 41
CFR 101-26.6), the Department of Veterans Affairs (see 41
CFR 101-26.704), and military inventory control points;

(vi) Mandatory Federal Supply Schedules (see
Subpart 8.4);

(vii) Optional use Federal Supply Schedules (see
Subpart 8.4); and

(viii) Commercial sources (including educational
and nonprofit institutions).

(2) Services. (i) Services available from the Commit-
tee for Purchase From People Who Are Blind or Severely
Disabled (see Subpart 8.7);

(ii) Mandatory Federal Supply Schedules (see Sub-
part 8.4);

(iii) Optional use Federal Supply Schedules (see
Subpart 8.4); and

(iv) Federal Prison Industries, Inc. (see Subpart
8.6), or commercial sources (including educational and non-
profit institutions).

(b) Sources other than those listed in paragraph (a) of this
section may be used as prescribed in 41 CFR 101-26.301
and in an unusual and compelling urgency as prescribed in
6.302-2 and in 41 CFR 101-25.101-5.

(c) The statutory obligation for Government agencies to
satisfy their requirements for supplies or services available
from the Committee for Purchase From People Who Are
Blind or Severely Disabled also applies when contractors
purchase the supplies or services for Government use.

8.002 Use of other Government supply sources.
Agencies shall satisfy requirements for the following

supplies or services from or through specified sources, as
applicable:

(a) Public utility services (see Part 41);

(b) Printing and related supplies (see Subpart 8.8);

(c) Leased motor vehicles (see Subpart 8.11);

(d) Strategic and critical materials (e.g., metals and ores)
from inventories exceeding Defense National Stockpile
requirements (detailed information is available from the—

Defense National Stockpile Center
8725 John J. Kingman Rd., Suite 4528
Fort Belvoir, VA 22060-6223; and

(e) Helium (see Subpart 8.5—Acquisition of Helium).

8.003 Contract clause.
Insert the clause at 52.208-9, Contractor Use of Manda-

tory Sources of Supply and Services, in solicitations and
contracts that require a contractor to provide supplies or ser-
vices for Government use that are available from the Com-
mittee for Purchase From People Who Are Blind or
Severely Disabled. The contracting officer must identify in
the contract schedule the supplies or services that must be
purchased from a mandatory source and the specific source.

Subpart 8.1—Excess Personal Property

8.101 Definition.
“Excess personal property” means any personal property

(see 45.601) under the control of a Federal agency that the
agency head or a designee determines is not required for its
needs and for the discharge of its responsibilities.

8.102 Policy.
When practicable, agencies must use excess personal

property as the first source of supply for agency and cost-
reimbursement contractor requirements. Agency personnel
must make positive efforts to satisfy agency requirements by
obtaining and using excess personal property (including that
suitable for adaptation or substitution) before initiating a
contract action.

8.103 Information on available excess personal
property.
Information regarding the availability of excess personal

property can be obtained through—

(a) Review of excess personal property catalogs and bul-
letins issued by the General Services Administration (GSA);

(b) Personal contact with GSA or the activity holding the
property;

(c) Submission of supply requirements to the regional
offices of GSA (GSA Form 1539, Request for Excess Per-
sonal Property, is available for this purpose); and

(d) Examination and inspection of reports and samples of
excess personal property in GSA regional offices.
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8.104 Obtaining nonreportable property.
GSA will assist agencies in meeting their requirements

for supplies of the types excepted from reporting as excess

by the Federal Property Management Regulations (41 CFR
101-43.312). Federal agencies requiring such supplies
should contact the appropriate GSA regional office.

(FAC 2001–06)
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Subpart 8.5—Acquisition of Helium

8.500 Scope of subpart.
This subpart implements the requirements of the Helium

Act (50 U.S.C. 167, et seq.) concerning the acquisition of
liquid or gaseous helium by Federal agencies or by Govern-
ment contractors or subcontractors for use in the perfor-
mance of a Government contract (also see 43 CFR part
3195).

8.501 Definitions.
As used in this subpart—
“Bureau of Land Management” means the—

Department of the Interior
Bureau of Land Management
Amarillo Field Office
Helium Operations
801 South Fillmore Street
Suite 500
Amarillo, TX 79101-3545.

“Federal helium supplier” means a private helium vendor
that has an in-kind crude helium sales contract with the
Bureau of Land Management (BLM) and that is on the BLM
Amarillo Field Office’s Authorized List of Federal Helium
Suppliers available via the Internet at http://
www.nm.blm.gov/www/amfo/amfo_home.html.

“Major helium requirement” means an estimated refined
helium requirement greater than 200,000 standard cubic feet
(scf) (measured at 14.7 pounds per square inch absolute

pressure and 70 degrees Fahrenheit temperature) of gaseous
helium or 7510 liters of liquid helium delivered to a helium
use location per year.

8.502 Policy.
Agencies and their contractors and subcontractors must

purchase major helium requirements from Federal helium
suppliers, to the extent that supplies are available.

8.503 Exception.
The requirements of this subpart do not apply to contracts

or subcontracts in which the helium was acquired by the con-
tractor prior to award of the contract or subcontract.

8.504 Procedures.
The contracting officer must forward the following infor-

mation to the Bureau of Land Management within 45 days of
the close of each fiscal quarter:

(a) The name of any company that supplied a major
helium requirement.

(b) The amount of helium purchased.
(c) The delivery date(s).
(d) The location where the helium was used.

8.505 Contract clause.
Insert the clause at 52.208-8, Required Sources for

Helium and Helium Usage Data, in solicitations and
contracts if it is anticipated that performance of the contract
involves a major helium requirement.
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9.000 Scope of part.
This part prescribes policies, standards, and procedures

pertaining to prospective contractors’ responsibility; debar-
ment, suspension, and ineligibility; qualified products; first
article testing and approval; contractor team arrangements;
defense production pools and research and development
pools; and organizational conflicts of interest.

Subpart 9.1—Responsible Prospective
Contractors

9.100 Scope of subpart.
This subpart prescribes policies, standards, and proce-

dures for determining whether prospective contractors and
subcontractors are responsible.

9.101 Definition.
“Surveying activity,” as used in this subpart, means the

cognizant contract administration office or, if there is no
such office, another organization designated by the agency to
conduct preaward surveys.

9.102 Applicability.
(a) This subpart applies to all proposed contracts with any

prospective contractor that is located—
(1) In the United States, its possessions, or Puerto

Rico; or
(2) Elsewhere, unless application of the subpart would

be inconsistent with the laws or customs where the contrac-
tor is located.

(b) This subpart does not apply to proposed contracts
with—

(1) Foreign, State, or local governments;
(2) Other U.S. Government agencies or their instru-

mentalities; or
(3) Agencies for the blind or other severely handi-

capped (see Subpart 8.7).

9.103 Policy.
(a) Purchases shall be made from, and contracts shall be

awarded to, responsible prospective contractors only.
(b) No purchase or award shall be made unless the con-

tracting officer makes an affirmative determination of
responsibility. In the absence of information clearly indicat-
ing that the prospective contractor is responsible, the con-
tracting officer shall make a determination of
nonresponsibility. If the prospective contractor is a small
business concern, the contracting officer shall comply with
Subpart 19.6, Certificates of Competency and Determina-
tions of Responsibility. (If Section 8(a) of the Small Busi-
ness Act (15 U.S.C. 637) applies, see Subpart 19.8.)

(c) The award of a contract to a supplier based on lowest
evaluated price alone can be false economy if there is subse-

quent default, late deliveries, or other unsatisfactory perfor-
mance resulting in additional contractual or administrative
costs. While it is important that Government purchases be
made at the lowest price, this does not require an award to a
supplier solely because that supplier submits the lowest
offer. A prospective contractor must affirmatively demon-
strate its responsibility, including, when necessary, the
responsibility of its proposed subcontractors.

9.104 Standards.

9.104-1 General standards.
To be determined responsible, a prospective contractor

must—
(a) Have adequate financial resources to perform the con-

tract, or the ability to obtain them (see 9.104-3(a));
(b) Be able to comply with the required or proposed

delivery or performance schedule, taking into consideration
all existing commercial and governmental business commit-
ments;

(c) Have a satisfactory performance record (see 9.104-
3(b) and Subpart 42.15). A prospective contractor shall not
be determined responsible or nonresponsible solely on the
basis of a lack of relevant performance history, except as
provided in 9.104-2;

(d) Have a satisfactory record of integrity and business
ethics.

(e) Have the necessary organization, experience, account-
ing and operational controls, and technical skills, or the abil-
ity to obtain them (including, as appropriate, such elements
as production control procedures, property control systems,
quality assurance measures, and safety programs applicable
to materials to be produced or services to be performed by
the prospective contractor and subcontractors). (See 9.104-
3(a).)

(f) Have the necessary production, construction, and tech-
nical equipment and facilities, or the ability to obtain them
(see 9.104-3(a)); and

(g) Be otherwise qualified and eligible to receive an
award under applicable laws and regulations.

9.104-2 Special standards.
(a) When it is necessary for a particular acquisition or

class of acquisitions, the contracting officer shall develop,
with the assistance of appropriate specialists, special stan-
dards of responsibility. Special standards may be particularly
desirable when experience has demonstrated that unusual
expertise or specialized facilities are needed for adequate
contract performance. The special standards shall be set
forth in the solicitation (and so identified) and shall apply to
all offerors.

(b) Contracting officers shall award contracts for subsis-
tence only to those prospective contractors that meet the gen-
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eral standards in 9.104-1 and are approved in accordance
with agency sanitation standards and procedures.

9.104-3 Application of standards.

(a) Ability to obtain resources. Except to the extent that a
prospective contractor has sufficient resources or proposes to
perform the contract by subcontracting, the contracting
officer shall require acceptable evidence of the prospective
contractor’s ability to obtain required resources (see 9.104-
1(a), (e), and (f)). Acceptable evidence normally consists of
a commitment or explicit arrangement, that will be in exist-
ence at the time of contract award, to rent, purchase, or oth-
erwise acquire the needed facilities, equipment, other
resources, or personnel. Consideration of a prime contrac-
tor’s compliance with limitations on subcontracting shall
take into account the time period covered by the contract
base period or quantities plus option periods or quantities, if
such options are considered when evaluating offers for
award.

(b) Satisfactory performance record. A prospective con-
tractor that is or recently has been seriously deficient in con-
tract performance shall be presumed to be nonresponsible,
unless the contracting officer determines that the circum-
stances were properly beyond the contractor's control, or that
the contractor has taken appropriate corrective action. Past
failure to apply sufficient tenacity and perseverance to per-
form acceptably is strong evidence of nonresponsibility.
Failure to meet the quality requirements of the contract is a
significant factor to consider in determining satisfactory per-
formance. The contracting officer shall consider the number
of contracts involved and the extent of deficient performance
in each contract when making this determination. If the
pending contract requires a subcontracting plan pursuant to
Subpart 19.7, The Small Business Subcontracting Program,
the contracting officer shall also consider the prospective
contractor’s compliance with subcontracting plans under
recent contracts.

(c) Affiliated concerns. Affiliated concerns (see “Con-
cern” in 19.001 and “Affiliates” in 19.101) are normally con-
sidered separate entities in determining whether the concern
that is to perform the contract meets the applicable standards
for responsibility. However, the contracting officer shall con-
sider the affiliate’s past performance and integrity when they
may adversely affect the prospective contractor’s responsi-
bility.

(d) Small business concerns. (1) If a small business con-
cern’s offer that would otherwise be accepted is to be
rejected because of a determination of nonresponsibility, the
contracting officer shall refer the matter to the Small Busi-
ness Administration, which will decide whether or not to
issue a Certificate of Competency (see Subpart 19.6).

(2) A small business that is unable to comply with the
limitations on subcontracting at 52.219-14 may be consid-
ered nonresponsible.

9.104-4 Subcontractor responsibility.
(a) Generally, prospective prime contractors are responsi-

ble for determining the responsibility of their prospective
subcontractors (but see 9.405 and 9.405-2 regarding
debarred, ineligible, or suspended firms). Determinations of
prospective subcontractor responsibility may affect the Gov-
ernment’s determination of the prospective prime contrac-
tor’s responsibility. A prospective contractor may be
required to provide written evidence of a proposed subcon-
tractor’s responsibility.

(b) When it is in the Government’s interest to do so, the
contracting officer may directly determine a prospective sub-
contractor’s responsibility (e.g., when the prospective con-
tract involves medical supplies, urgent requirements, or
substantial subcontracting). In this case, the same standards
used to determine a prime contractor’s responsibility shall be
used by the Government to determine subcontractor respon-
sibility.

9.105 Procedures

9.105-1 Obtaining information.
(a) Before making a determination of responsibility, the

contracting officer shall possess or obtain information suffi-
cient to be satisfied that a prospective contractor currently
meets the applicable standards in 9.104.

(b)(1) Generally, the contracting officer shall obtain infor-
mation regarding the responsibility of prospective contrac-
tors, including requesting preaward surveys when necessary
(see 9.106), promptly after a bid opening or receipt of offers.
However, in negotiated contracting, especially when
research and development is involved, the contracting officer
may obtain this information before issuing the request for
proposals. Requests for information shall ordinarily be lim-
ited to information concerning—

(i) The low bidder; or
(ii) Those offerors in range for award.

(2) Preaward surveys shall be managed and conducted
by the surveying activity.

(i) If the surveying activity is a contract administra-
tion office—

(A) That office shall advise the contracting
officer on prospective contractors’ financial competence and
credit needs; and

(B) The administrative contracting officer shall
obtain from the auditor any information required concerning
the adequacy of prospective contractors’ accounting systems
and these systems’ suitability for use in administering the
proposed type of contract.
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(ii) If the surveying activity is not a contract admin-
istration office, the contracting officer shall obtain from the
auditor any information required concerning prospective
contractors’ financial competence and credit needs, the ade-
quacy of their accounting systems, and these systems’ suit-
ability for use in administering the proposed type of contract.

(3) Information on financial resources and perfor-
mance capability shall be obtained or updated on as current a
basis as is feasible up to the date of award.

(c) In making the determination of responsibility (see
9.104-1(c)), the contracting officer shall consider relevant
past performance information (see Subpart 42.15). In addi-
tion, the contracting officer should use the following sources
of information to support such determinations:

(1) The List of Parties Excluded from Federal Procure-
ment and Nonprocurement Programs maintained in accor-
dance with Subpart 9.4.

(2) Records and experience data, including verifiable
knowledge of personnel within the contracting office, audit
offices, contract administration offices, and other contracting
offices.

(3) The prospective contractor—including bid or pro-
posal information, questionnaire replies, financial data,
information on production equipment, and personnel infor-
mation.

(4) Commercial sources of supplier information of a
type offered to buyers in the private sector.

(5) Preaward survey reports (see 9.106).

(6) Other sources such as publications; suppliers, sub-
contractors, and customers of the prospective contractor;
financial institutions; Government agencies; and business
and trade associations.

(7) If the contract is for construction, the contracting
officer may consider performance evaluation reports (see
36.201(c)(2)).

(d) Contracting offices and cognizant contract administra-
tion offices that become aware of circumstances casting
doubt on a contractor’s ability to perform contracts success-
fully shall promptly exchange relevant information.

9.105-2 Determinations and documentation.

(a) Determinations. (1) The contracting officer’s signing
of a contract constitutes a determination that the prospective
contractor is responsible with respect to that contract. When
an offer on which an award would otherwise be made is
rejected because the prospective contractor is found to be
nonresponsible, the contracting officer shall make, sign, and
place in the contract file a determination of nonresponsibil-
ity, which shall state the basis for the determination.

(2) If the contracting officer determines and docu-
ments that a responsive small business lacks certain elements
of responsibility, the contracting officer shall comply with
the procedures in Subpart 19.6. When a certificate of compe-
tency is issued for a small business concern (see Subpart
19.6), the contracting officer may accept the factors covered
by the certificate without further inquiry.

(b) Support documentation. Documents and reports sup-
porting a determination of responsibility or nonresponsibil-
ity, including any preaward survey reports and any
applicable Certificate of Competency, must be included in
the contract file.

9.105-3 Disclosure of preaward information.
(a) Except as provided in Subpart 24.2, Freedom of Infor-

mation Act, information (including the preaward survey
report) accumulated for purposes of determining the respon-
sibility of a prospective contractor shall not be released or
disclosed outside the Government.

(b) The contracting officer may discuss preaward survey
information with the prospective contractor before determin-
ing responsibility. After award, the contracting officer or, if
it is appropriate, the head of the surveying activity or a des-
ignee may discuss the findings of the preaward survey with
the company surveyed.

(c) Preaward survey information may contain propri-
etary or source selection information and should be marked
with the appropriate legend and protected accordingly (see
3.104-4).

9.106 Preaward surveys.

9.106-1 Conditions for preaward surveys.
(a) A preaward survey is normally required only when the

information on hand or readily available to the contracting
officer, including information from commercial sources, is
not sufficient to make a determination regarding responsibil-
ity. In addition, if the contemplated contract will have a fixed
price at or below the simplified acquisition threshold or will
involve the acquisition of commercial items (see Part 12),
the contracting officer should not request a preaward survey
unless circumstances justify its cost.

(b) When a cognizant contract administration office
becomes aware of a prospective award to a contractor about
which unfavorable information exists and no preaward sur-
vey has been requested, it shall promptly obtain and transmit
details to the contracting officer.

(c) Before beginning a preaward survey, the surveying
activity shall ascertain whether the prospective contractor is
debarred, suspended, or ineligible (see Subpart 9.4). If the
prospective contractor is debarred, suspended, or ineligible,
the surveying activity shall advise the contracting officer
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promptly and not proceed with the preaward survey unless
specifically requested to do so by the contracting officer.

9.106-2 Requests for preaward surveys.
The contracting officer’s request to the surveying activity

(Preaward Survey of Prospective Contractor (General), SF
1403) shall—

(a) Identify additional factors about which information is
needed;

(b) Include the complete solicitation package (unless it
has previously been furnished), and any information indicat-
ing prior unsatisfactory performance by the prospective con-
tractor;

(c) State whether the contracting office will participate in
the survey;

(d) Specify the date by which the report is required. This
date should be consistent with the scope of the survey
requested and normally shall allow at least 7 working days to
conduct the survey; and

(e) When appropriate, limit the scope of the survey.

9.106-3 Interagency preaward surveys.
When the contracting office and the surveying activity are

in different agencies, the procedures of this section 9.106
and Subpart 42.1 shall be followed along with the regula-
tions of the agency in which the surveying activity is located,
except that reasonable special requests by the contracting
office shall be accommodated.

9.106-4 Reports.
(a) The surveying activity shall complete the applicable

parts of SF 1403, Preaward Survey of Prospective Contrac-
tor (General); SF 1404, Preaward Survey of Prospective
Contractor—Technical; SF 1405, Preaward Survey of Pro-
spective Contractor—Production; SF 1406, Preaward Sur-
vey of Prospective Contractor—Quality Assurance; SF
1407, Preaward Survey of Prospective Contractor—Finan-
cial Capability; and SF 1408, Preaward Survey of Prospec-
tive Contractor—Accounting System; and provide a
narrative discussion sufficient to support both the evaluation
ratings and the recommendations.

(b) When the contractor surveyed is a small business that
has received preferential treatment on an ongoing contract
under Section 8(a) of the Small Business Act (15 U.S.C.
637) or has received a Certificate of Competency during the
last 12 months, the surveying activity shall consult the
appropriate Small Business Administration field office
before making an affirmative recommendation regarding the
contractor’s responsibility or nonresponsibility.

(c) When a preaward survey discloses previous unsatis-
factory performance, the surveying activity shall specify the

extent to which the prospective contractor plans, or has
taken, corrective action. Lack of evidence that past failure to
meet contractual requirements was the prospective contrac-
tor’s fault does not necessarily indicate satisfactory perfor-
mance. The narrative shall report any persistent pattern of
need for costly and burdensome Government assistance
(e.g., engineering, inspection, or testing) provided in the
Government’s interest but not contractually required.

(d) When the surveying activity possesses information
that supports a recommendation of complete award without
an on-site survey and no special areas for investigation have
been requested, the surveying activity may provide a short-
form preaward survey report. The short-form report shall
consist solely of the Preaward Survey of Prospective Con-
tractor (General), SF 1403. Sections III and IV of this form
shall be completed and block 21 shall be checked to show
that the report is a short-form preaward report.

9.107 Surveys of nonprofit agencies serving people who
are blind or have other severe disabilities under the
Javits-Wagner-O'Day (JWOD) Program.

(a) The Committee for Purchase From People Who Are
Blind or Severely Disabled (Committee), as authorized by
41 U.S.C. 46-48c, determines what supplies and services
Federal agencies are required to purchase from JWOD par-
ticipating nonprofit agencies serving people who are blind or
have other severe disabilities (see Subpart 8.7). The Com-
mittee is required to find a JWOD participating nonprofit
agency capable of furnishing the supplies or services before
the nonprofit agency can be designated as a mandatory
source under the JWOD Program. The Committee may
request a contracting office to assist in assessing the capabil-
ities of a nonprofit agency.

(b) The contracting office, upon request from the Com-
mittee, shall request a capability survey from the activity
responsible for performing preaward surveys, or notify the
Committee that the JWOD participating nonprofit agency is
capable, with supporting rationale, and that the survey is
waived. The capability survey will focus on the technical
and production capabilities and applicable preaward survey
elements to furnish specific supplies or services being con-
sidered for addition to the Procurement List.

(c) The contracting office shall use the Standard Form
1403 to request a capability survey of organizations employ-
ing people who are blind or have other severe disabilities.

(d) The contracting office shall furnish a copy of the com-
pleted survey, or notice that the JWOD participating non-
profit agency is capable and the survey is waived, to the
Executive Director, Committee for Purchase From People
Who Are Blind or Severely Disabled.
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Subpart 9.5—Organizational and Consultant
Conflicts of Interest

9.500 Scope of subpart.
This subpart—
(a) Prescribes responsibilities, general rules, and proce-

dures for identifying, evaluating, and resolving organiza-
tional conflicts of interest;

(b) Provides examples to assist contracting officers in
applying these rules and procedures to individual contracting
situations; and

(c) Implements section 8141 of the 1989 Department of
Defense Appropriation Act, Pub. L. 100-463, 102 Stat.
2270-47 (1988).

9.501 Definition.
“Marketing consultant,” as used in this subpart, means

any independent contractor who furnishes advice, informa-
tion, direction, or assistance to an offeror or any other con-
tractor in support of the preparation or submission of an offer
for a Government contract by that offeror. An independent
contractor is not a marketing consultant when rendering—

(1) Services excluded in Subpart 37.2;
(2) Routine engineering and technical services (such as

installation, operation, or maintenance of systems, equip-
ment, software, components, or facilities);

(3) Routine legal, actuarial, auditing, and accounting
services; and

(4) Training services.

9.502 Applicability.
(a) This subpart applies to contracts with either profit or

nonprofit organizations, including nonprofit organizations
created largely or wholly with Government funds.

(b) The applicability of this subpart is not limited to any
particular kind of acquisition. However, organizational con-
flicts of interest are more likely to occur in contracts involv-
ing—

(1) Management support services;
(2) Consultant or other professional services;
(3) Contractor performance of or assistance in techni-

cal evaluations; or
(4) Systems engineering and technical direction work

performed by a contractor that does not have overall contrac-
tual responsibility for development or production.

(c) An organizational conflict of interest may result when
factors create an actual or potential conflict of interest on an
instant contract, or when the nature of the work to be per-
formed on the instant contract creates an actual or potential
conflict of interest on a future acquisition. In the latter case,
some restrictions on future activities of the contractor may
be required.

(d) Acquisitions subject to unique agency organizational
conflict of interest statutes are excluded from the require-
ments of this subpart.

9.503 Waiver.

The agency head or a designee may waive any general
rule or procedure of this subpart by determining that its
application in a particular situation would not be in the Gov-
ernment’s interest. Any request for waiver must be in writ-
ing, shall set forth the extent of the conflict, and requires
approval by the agency head or a designee. Agency heads
shall not delegate waiver authority below the level of head of
a contracting activity.

9.504 Contracting officer responsibilities.

(a) Using the general rules, procedures, and examples in
this subpart, contracting officers shall analyze planned
acquisitions in order to—

(1) Identify and evaluate potential organizational con-
flicts of interest as early in the acquisition process as possi-
ble; and

(2) Avoid, neutralize, or mitigate significant potential
conflicts before contract award.

(b) Contracting officers should obtain the advice of coun-
sel and the assistance of appropriate technical specialists in
evaluating potential conflicts and in developing any neces-
sary solicitation provisions and contract clauses (see 9.506).

(c) Before issuing a solicitation for a contract that may
involve a significant potential conflict, the contracting
officer shall recommend to the head of the contracting activ-
ity a course of action for resolving the conflict (see 9.506).

(d) In fulfilling their responsibilities for identifying and
resolving potential conflicts, contracting officers should
avoid creating unnecessary delays, burdensome information
requirements, and excessive documentation. The contracting
officer’s judgment need be formally documented only when
a substantive issue concerning potential organizational con-
flict of interest exists.

(e) The contracting officer shall award the contract to the
apparent successful offeror unless a conflict of interest is
determined to exist that cannot be avoided or mitigated.
Before determining to withhold award based on conflict of
interest considerations, the contracting officer shall notify
the contractor, provide the reasons therefor, and allow the
contractor a reasonable opportunity to respond. If the con-
tracting officer finds that it is in the best interest of the
United States to award the contract notwithstanding a con-
flict of interest, a request for waiver shall be submitted in
accordance with 9.503. The waiver request and decision
shall be included in the contract file.
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9.505 General rules.

The general rules in 9.505-1 through 9.505-4 prescribe
limitations on contracting as the means of avoiding, neutral-
izing, or mitigating organizational conflicts of interest that
might otherwise exist in the stated situations. Some illustra-
tive examples are provided in 9.508. Conflicts may arise in
situations not expressly covered in this section 9.505 or in
the examples in 9.508. Each individual contracting situation
should be examined on the basis of its particular facts and
the nature of the proposed contract. The exercise of common
sense, good judgment, and sound discretion is required in
both the decision on whether a significant potential conflict
exists and, if it does, the development of an appropriate
means for resolving it. The two underlying principles are—

(a) Preventing the existence of conflicting roles that
might bias a contractor’s judgment; and

(b) Preventing unfair competitive advantage. In addition
to the other situations described in this subpart, an unfair
competitive advantage exists where a contractor competing
for award of any Federal contract possesses—

(1) Proprietary information that was obtained from a
Government official without proper authorization; or

(2) Source selection information (as defined in 2.101)
that is relevant to the contract but is not available to all com-
petitors, and such information would assist that contractor in
obtaining the contract.

9.505-1 Providing systems engineering and technical
direction.

(a) A contractor that provides systems engineering and
technical direction for a system but does not have overall
contractual responsibility for its development, its integration,
assembly, and checkout, or its production shall not—

(1) Be awarded a contract to supply the system or any
of its major components; or

(2) Be a subcontractor or consultant to a supplier of the
system or any of its major components.

(b) Systems engineering includes a combination of sub-
stantially all of the following activities: determining specifi-
cations, identifying and resolving interface problems,
developing test requirements, evaluating test data, and super-
vising design. Technical direction includes a combination of
substantially all of the following activities: developing work
statements, determining parameters, directing other contrac-
tors’ operations, and resolving technical controversies. In
performing these activities, a contractor occupies a highly
influential and responsible position in determining a sys-
tem’s basic concepts and supervising their execution by
other contractors. Therefore this contractor should not be in
a position to make decisions favoring its own products or
capabilities.

9.505-2 Preparing specifications or work statements.

(a)(1) If a contractor prepares and furnishes complete
specifications covering nondevelopmental items, to be used
in a competitive acquisition, that contractor shall not be
allowed to furnish these items, either as a prime contractor or
as a subcontractor, for a reasonable period of time including,
at least, the duration of the initial production contract. This
rule shall not apply to—

(i) Contractors that furnish at Government request
specifications or data regarding a product they provide, even
though the specifications or data may have been paid for sep-
arately or in the price of the product; or

(ii) Situations in which contractors, acting as indus-
try representatives, help Government agencies prepare,
refine, or coordinate specifications, regardless of source,
provided this assistance is supervised and controlled by Gov-
ernment representatives.

(2) If a single contractor drafts complete specifications
for nondevelopmental equipment, it should be eliminated for
a reasonable time from competition for production based on
the specifications. This should be done in order to avoid a
situation in which the contractor could draft specifications
favoring its own products or capabilities. In this way the
Government can be assured of getting unbiased advice as to
the content of the specifications and can avoid allegations of
favoritism in the award of production contracts.

(3) In development work, it is normal to select firms
that have done the most advanced work in the field. These
firms can be expected to design and develop around their
own prior knowledge. Development contractors can fre-
quently start production earlier and more knowledgeably
than firms that did not participate in the development, and
this can affect the time and quality of production, both of
which are important to the Government. In many instances
the Government may have financed the development. Thus,
while the development contractor has a competitive advan-
tage, it is an unavoidable one that is not considered unfair;
hence no prohibition should be imposed.

(b)(1) If a contractor prepares, or assists in preparing, a
work statement to be used in competitively acquiring a sys-
tem or services—or provides material leading directly, pre-
dictably, and without delay to such a work statement—that
contractor may not supply the system, major components of
the system, or the services unless—

(i) It is the sole source;

(ii) It has participated in the development and
design work; or

(iii) More than one contractor has been involved in
preparing the work statement.
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Subpart 12.3—Solicitation Provisions and
Contract Clauses for the Acquisition of

Commercial Items

12.300 Scope of subpart.

This subpart establishes provisions and clauses to be used
when acquiring commercial items.

12.301 Solicitation provisions and contract clauses for
the acquisition of commercial items.

(a) In accordance with Section 8002 of Public Law 103-
355 (41 U.S.C. 264, note), contracts for the acquisition of
commercial items shall, to the maximum extent practicable,
include only those clauses—

(1) Required to implement provisions of law or execu-
tive orders applicable to the acquisition of commercial items;
or

(2) Determined to be consistent with customary com-
mercial practice.

(b) Insert the following provisions in solicitations for the
acquisition of commercial items, and clauses in solicitations
and contracts for the acquisition of commercial items:

(1) The provision at 52.212-1, Instructions to Offer-
ors—Commercial Items. This provision provides a single,
streamlined set of instructions to be used when soliciting
offers for commercial items and is incorporated in the solici-
tation by reference (see Block 27a, SF 1449). The contract-
ing officer may tailor these instructions or provide additional
instructions tailored to the specific acquisition in accordance
with 12.302;

(2) The provision at 52.212-3, Offeror Representations
and Certifications—Commercial Items. This provision pro-
vides a single, consolidated list of certifications and repre-
sentations for the acquisition of commercial items and is
attached to the solicitation for offerors to complete and
return with their offer. This provision may not be tailored
except in accordance with Subpart 1.4. Use the provision
with its Alternate I in solicitations issued by DoD, NASA, or
the Coast Guard that are expected to exceed the threshold at
4.601(a). Use the provision with its Alternate II in solicita-
tions for acquisitions for which small disadvantaged busi-
ness procurement mechanisms are authorized on a regional
basis;

(3) The clause at 52.212-4, Contract Terms and Condi-
tions—Commercial Items. This clause includes terms and
conditions which are, to the maximum extent practicable,
consistent with customary commercial practices and is incor-
porated in the solicitation and contract by reference (see
Block 27, SF 1449). The contracting officer may tailor this
clause in accordance with 12.302; and

(4) The clause at 52.212-5, Contract Terms and Condi-
tions Required to Implement Statutes or Executive Orders—
Commercial Items. This clause incorporates by reference
only those clauses required to implement provisions of law
or executive orders applicable to the acquisition of commer-
cial items. The contracting officer shall attach this clause to
the solicitation and contract and, using the appropriate clause
prescriptions, indicate which, if any, of the additional clauses
cited in 52.212-5(b) or (c) are applicable to the specific
acquisition. When cost information is obtained pursuant to
Part 15 to establish the reasonableness of prices for commer-
cial items, the contracting officer shall insert the clauses pre-
scribed for this purpose in an addendum to the solicitation
and contract. This clause may not be tailored. Use the clause
with its Alternate I when the head of the agency has waived
the examination of records by the Comptroller General in
accordance with 25.1001.

(c) When the use of evaluation factors is appropriate, the
contracting officer may—

(1) Insert the provision at 52.212-2, Evaluation—
Commercial Items, in solicitations for commercial items (see
12.602); or

(2) Include a similar provision containing all evalua-
tion factors required by 13.106, Subpart 14.2 or Subpart
15.3, as an addendum (see 12.302(d)).

(d) Use of required provisions and clauses. Notwith-
standing prescriptions contained elsewhere in the FAR, when
acquiring commercial items, contracting officers shall be
required to use only those provisions and clauses prescribed
in this part. The provisions and clauses prescribed in this part
shall be revised, as necessary, to reflect the applicability of
statutes and executive orders to the acquisition of commer-
cial items.

(e) Discretionary use of FAR provisions and clauses. The
contracting officer may include in solicitations and contracts
by addendum other FAR provisions and clauses when their
use is consistent with the limitations contained in 12.302.
For example:

(1) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used. The clauses prescribed at 16.506 may be used for this
purpose.

(2) The contracting officer may include appropriate
provisions and clauses when the use of options is in the Gov-
ernment's interest. The provisions and clauses prescribed in
17.208 may be used for this purpose. If the provision at
52.212-2 is used, paragraph (b) provides for the evaluation
of options.

(3) The contracting officer may use the provisions and
clauses contained in Part 23 regarding the use of recovered
material when appropriate for the item being acquired.

(f) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
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and clauses) only as necessary to reflect agency unique stat-
utes applicable to the acquisition of commercial items or as
may be approved by the agency senior procurement execu-
tive, or the individual responsible for representing the
agency on the FAR Council, without power of delegation.

12.302 Tailoring of provisions and clauses for the
acquisition of commercial items.

(a) General. The provisions and clauses established in
this subpart are intended to address, to the maximum extent
practicable, commercial market practices for a wide range of
potential Government acquisitions of commercial items.
However, because of the broad range of commercial items
acquired by the Government, variations in commercial prac-
tices, and the relative volume of the Government's acquisi-
tions in the specific market, contracting officers may, within
the limitations of this subpart, and after conducting appropri-
ate market research, tailor the provision at 52.212-1, Instruc-
tions to Offerors—Commercial Items, and the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, to adapt to the market conditions for each acquisition.

(b) Tailoring 52.212-4, Contract Terms and Conditions—
Commercial Items. The following paragraphs of the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, implement statutory requirements and shall not be
tailored—

(1) Assignments;

(2) Disputes;

(3) Payment (except as provided in Subpart 32.11);

(4) Invoice;

(5) Other compliances; and

(6) Compliance with laws unique to Government con-
tracts.

(c) Tailoring inconsistent with customary commercial
practice. The contracting officer shall not tailor any clause or
otherwise include any additional terms or conditions in a
solicitation or contract for commercial items in a manner that
is inconsistent with customary commercial practice for the
item being acquired unless a waiver is approved in accor-
dance with agency procedures. The request for waiver must
describe the customary commercial practice found in the
marketplace, support the need to include a term or condition
that is inconsistent with that practice and include a determi-
nation that use of the customary commercial practice is
inconsistent with the needs of the Government. A waiver

may be requested for an individual or class of contracts for
that specific item.

(d) Tailoring shall be by addenda to the solicitation and
contract. The contracting officer shall indicate in Block 27a
of the SF 1449 if addenda are attached. These addenda may
include, for example, a continuation of the schedule of sup-
plies/services to be acquired from blocks 18 through 21 of
the SF 1449; a continuation of the description of the sup-
plies/services being acquired; further elaboration of any
other item(s) on the SF 1449; any other terms or conditions
necessary for the performance of the proposed contract (such
as options, ordering procedures for indefinite-delivery type
contracts, warranties, contract financing arrangements, etc.).

12.303 Contract format.

Solicitations and contracts for the acquisition of commer-
cial items prepared using this Part 12 shall be assembled, to
the maximum extent practicable, using the following format:

(a) Standard Form (SF) 1449;

(b) Continuation of any block from SF 1449, such as—

(1) Block 10 if a price evaluation adjustment for small
disadvantaged business concerns is applicable (the contract-
ing officer shall indicate the percentage(s) and applicable
line item(s)), if an incentive subcontracting clause is used
(the contracting officer shall indicate the applicable percent-
age), or if set aside for emerging small businesses, or set-
aside for very small business concerns;

(2) Block 18B for remittance address;

(3) Block 19 for contract line item numbers;

(4) Block 20 for schedule of supplies/services; or

(5) Block 25 for accounting data;

(c) Contract clauses—

(1) 52.212-4, Contract Terms and Conditions— Com-
mercial Items, by reference (see SF 1449 block 27a);

(2) Any addendum to 52.212-4; and

(3) 52.212-5, Contract Terms and Conditions Required
to Implement Statutes and Executive orders;

(d) Any contract documents, exhibits or attachments; and

(e) Solicitation provisions—

(1) 52.212-1, Instructions to Offerors—Commercial
Items, by reference (see SF 1449, Block 27a);

(2) Any addendum to 52.212-1;

(3) 52.212-2, Evaluation—Commercial Items, or other
description of evaluation factors for award, if used; and

(4) 52.212-3, Offeror Representations and Certifica-
tions—Commercial Items.
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Subpart 14.2—Solicitation of Bids

14.201 Preparation of invitations for bids.

14.201-1 Uniform contract format.
(a) Contracting officers shall prepare invitations for bids

and contracts using the uniform contract format outlined in
Table 14-1 to the maximum practicable extent. The use of the
format facilitates preparation of the solicitation and contract
as well as reference to, and use of, those documents by bidders
and contractors. It need not be used for acquisition of the fol-
lowing:

(1) Construction (see Part 36).
(2) Shipbuilding (including design, construction, and

conversion), ship overhaul, and ship repair.
(3) Subsistence items.
(4) Supplies or services requiring special contract forms

prescribed elsewhere in this regulation that are inconsistent
with the uniform contract format.

(5) Firm-fixed-price or fixed-price with economic price
adjustment acquisitions that use the simplified contract for-
mat (see 14.201-9).

(b) Information suitable for inclusion in invitations for
bids under the uniform contract format shall also be included
in invitations for bids not subject to that format if applicable.

(c) Solicitations to which the uniform contract format
applies shall include Parts I, II, III, and IV. If any section of
the uniform contract format does not apply, the contracting
officer should so mark that section in the solicitation. Upon
award, the contracting officer shall not physically include Part
IV in the resulting contract, but shall retain it in the contract
file. Award by acceptance of a bid on the award portion of
Standard Form 33, Solicitation, Offer and Award (SF 33),
Standard Form 26, Award/Contract (SF 26), or Standard Form
1447, Solicitation/Contract (SF 1447), incorporates Section
K, Representations, certifications, and other statements of
bidders, in the resultant contract even though not physically
attached.

14.201-2 Part I—The Schedule.
The contracting officer shall prepare the Schedule as

follows:
(a) Section A, Solicitation/contract form. (1) Prepare the

invitation for bids on SF 33, unless otherwise permitted by
this regulation. The SF 33 is the first page of the solicitation
and includes Section A of the uniform contract format. When
the SF 1447 is used as the solicitation document, the informa-
tion in subdivisions (a)(2)(i) and (a)(2)(iv) of this subsection
shall be inserted in block 9 of the SF 1447.

(2) When the SF 33 or SF 1447 is not used, include the
following on the first page of the invitation for bids:

(i) Name, address, and location of issuing activity,
including room and building where bids must be submitted.

(ii) Invitation for bids number.
(iii) Date of issuance.
(iv) Time specified for receipt of bids.
(v) Number of pages.
(vi) Requisition or other purchase authority.
(vii) Requirement for bidder to provide its name and

complete address, including street, city, county, state, and ZIP
code.

(viii) A statement that bidders should include in the
bid the address to which payment should be mailed, if that
address is different from that of the bidder.

(b) Section B, Supplies or services and prices. Include a
brief description of the supplies or services; e.g., item number,
national stock number/part number if applicable, title or name
identifying the supplies or services, and quantities (see Part
11). The SF 33 and the SF 1447 may be supplemented as nec-
essary by the Optional Form 336 (OF 336), Continuation
Sheet (53.302-336).

(c) Section C, Description/specifications. Include any
description or specifications needed in addition to Section B
to permit full and open competition (see Part 11).

TABLE 14-1—UNIFORM CONTRACT FORMAT

SECTION TITLE

Part I—The Schedule

A Solicitation/contract form

B Supplies or services and prices

C Description/specifications

D Packaging and marking

E Inspection and acceptance

F Deliveries or performance

G Contract administration data

H Special contract requirements

Part II—Contract Clauses

I Contract clauses

Part III—List of Documents, Exhibits, and Other
Attachments

J List of documents, exhibits, and other
attachments

Part IV—Representations and Instructions

K Representations, certifications, and other
statements of bidders

L Instructions, conditions, and notices to bidders

M Evaluation factors for award

SECTION TITLE
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(d) Section D, Packaging and marking. Provide packag-
ing, packing, preservation, and marking requirements, if any.

(e) Section E, Inspection and acceptance. Include inspec-
tion, acceptance, quality assurance, and reliability require-
ments (see Part 46, Quality Assurance).

(f) Section F, Deliveries or performance. Specify the
requirements for time, place, and method of delivery or per-
formance (see Subpart 11.4, Delivery or Performance Sched-
ules).

(g) Section G, Contract administration data. Include any
required accounting and appropriation data and any required
contract administration information or instructions other than
those on the solicitation form.

(h) Section H, Special contract requirements. Include a
clear statement of any special contract requirements that are
not included in Section I, Contract clauses, or in other sections
of the uniform contract format.

14.201-3 Part II—Contract clauses.
Section I, Contract clauses. The contracting officer shall

include in this section the clauses required by law or by this
regulation and any additional clauses expected to apply to any
resulting contract, if these clauses are not required to be
included in any other section of the uniform contract format.

14.201-4 Part III—Documents, exhibits, and other
attachments.
Section J, List of documents, exhibits, and other attach-

ments. The contracting officer shall list the title, date, and
number of pages for each attached document.

14.201-5 Part IV—Representations and instructions.
The contracting officer shall prepare the representations

and instructions as follows:
(a) Section K, Representations, certifications, and other

statements of bidders. Include in this section those solicitation
provisions that require representations, certifications, or the
submission of other information by bidders.

(b) Section L, Instructions, conditions, and notices to bid-
ders. Insert in this section solicitation provisions and other
information and instructions not required elsewhere to guide
bidders. Invitations shall include the time and place for bid
openings, and shall advise bidders that bids will be evaluated
without discussions (see 52.214-10 and, for construction con-
tracts, 52.214-19).

(c) Section M, Evaluation factors for award. Identify the
price related factors other than the bid price that will be con-
sidered in evaluating bids and awarding the contract. See
14.201-8.

14.201-6 Solicitation provisions.
(a) The provisions prescribed in this subsection apply to

preparation and submission of bids in general. See other FAR

parts for provisions and clauses related to specific acquisition
requirements.

(b) Insert in all invitations for bids the provisions at—
(1) 52.214-3, Amendments to Invitations for Bids; and
(2) 52.214-4, False Statements in Bids.

(c) Insert the following provisions in invitations for bids:
(1) 52.214-5, Submission of Bids.
(2) 52.214-6, Explanation to Prospective Bidders.
(3) 52.214-7, Late Submissions, Modifications, and

Withdrawals of Bids.
(d) [Reserved]
(e) Insert in invitations for bids, except those for construc-

tion, the provisions at—
(1) 52.214-9, Failure to Submit Bid, except when using

electronic data interchange methods not requiring solicitation
mailing lists; and

(2) 52.214-10, Contract Award—Sealed Bidding.
(f) Insert in invitations for bids to which the uniform con-

tract format applies, the provision at 52.214-12, Preparation
of Bids.

(g)(1) Insert the provision at 52.214-13, Telegraphic Bids,
in invitations for bids if the contracting officer decides to
authorize telegraphic bids.

(2) Use the provision with its Alternate I in invitations
for bids that are for perishable subsistence, and when the con-
tracting officer considers that offerors will be unwilling to
provide acceptance periods long enough to allow written con-
firmation.

(h) Insert the provision at 52.214-14, Place of Perfor-
mance—Sealed Bidding, in invitations for bids except those
in which the place of performance is specified by the Govern-
ment.

(i) Insert the provision at 52.214-15, Period for Accep-
tance of Bids, in invitations for bids (IFB’s) that are not issued
on SF 33 or SF 1447 except IFB’s—

(1) For construction work; or
(2) In which the Government specifies a minimum

acceptance period.
(j) Insert the provision at 52.214-16, Minimum Bid Accep-

tance Period, in invitations for bids, except for construction,
if the contracting officer determines that a minimum accep-
tance period must be specified.

(k) [Reserved]
(l) Insert the provision at 52.214-18, Preparation of Bids—

Construction, in invitations for bids for construction work.
(m) Insert the provision at 52.214-19, Contract Award—

Sealed Bidding— Construction, in all invitations for bids for
construction work.

(n) [Reserved]
(o)(1) Insert the provision at 52.214-20, Bid Samples, in

invitations for bids if bid samples are required.
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(2) If it appears that the conditions in 14.202-4(e)(1)
will apply and the contracting officer anticipates granting
waivers and—

(i) If the nature of the required product does not
necessitate limiting the grant of a waiver to a product pro-
duced at the same plant in which the product previously
acquired or tested was produced, use the provision with its
Alternate I; or

(ii) If the nature of the required product necessitates
limiting the grant of a waiver to a product produced at the
same plant in which the product previously acquired or tested
was produced, use the provision with its Alternate II.

(3) See 14.202-4(e)(2) regarding waiving the require-
ment for all bidders.

(p)(1) Insert the provision at 52.214-21, Descriptive Liter-
ature, in invitations for bids if—

(i) Descriptive literature is required to evaluate the
technical acceptability of an offered product; and

(ii) The required information will not be readily
available unless it is submitted by bidders.

(2) Use the basic clause with its Alternate I if the pos-
sibility exists that the contracting officer may waive the
requirement for furnishing descriptive literature for a bidder
offering a previously supplied product that meets specifica-
tion requirements of the current solicitation.

(3) See 14.202-5(d)(2) regarding waiving the require-
ment for all bidders.

(q) Insert the provision at 52.214-22, Evaluation of Bids
for Multiple Awards, in invitations for bids if the contracting
officer determines that multiple awards might be made if
doing so is economically advantageous to the Government.

(r) Insert the provision at 52.214-23, Late Submissions,
Modifications, Revisions, and Withdrawals of Technical Pro-
posals under Two-Step Sealed Bidding, in solicitations for
technical proposals in step one of two-step sealed bidding.

(s) Insert the provision at 52.214-24, Multiple Technical
Proposals, in solicitations for technical proposals in step one
of two-step sealed bidding if the contracting officer permits
the submission of multiple technical proposals.

(t) Insert the provision at 52.214-25, Step Two of Two-Step
Sealed Bidding, in invitations for bids issued under step two
of two-step sealed bidding.

(u) Insert the provision at 52.214-30, Annual Representa-
tions and Certifications—Sealed Bidding, in invitations for
bids if annual representations and certifications are used (see
14.213).

(v) Insert the provision at 52.214-31, Facsimile Bids, in
solicitations if facsimile bids are authorized (see 14.202-7).

(w) Insert the provision at 52.214-34, Submission of
Offers in the English Language, in solicitations that include
any of the clauses prescribed in 25.1101 or 25.1102. It may be
included in other solicitations when the contracting officer
decides that it is necessary.

(x) Insert the provision at 52.214-35, Submission of Offers
in U.S. Currency, in solicitations that include any of the
clauses prescribed in 25.1101 or 25.1102, unless the contract-
ing officer includes the clause at 52.225-17, Evaluation of
Foreign Currency Offers, as prescribed in 25.1103(d). It may
be included in other solicitations when the contracting officer
decides that it is necessary.

14.201-7 Contract clauses.
(a) When contracting by sealed bidding, the contracting

officer shall insert the clause at 52.214-26, Audit and
Records—Sealed Bidding, in solicitations and contracts if the
contract amount is expected to exceed the threshold at
15.403-4(a)(1) for submission of cost or pricing data.

(b)(1) When contracting by sealed bidding, the contracting
officer shall insert the clause at 52.214-27, Price Reduction
for Defective Cost or Pricing Data—Modifications—Sealed
Bidding, in solicitations and contracts if the contract amount
is expected to exceed the threshold for submission of cost or
pricing data at 15.403-4(a)(1).

(2) In exceptional cases, the head of the contracting
activity may waive the requirement for inclusion of the clause
in a contract with a foreign government or agency of that gov-
ernment. The authorizations for the waiver and the reasons for
granting it shall be in writing.

(c)(1) When contracting by sealed bidding, the contracting
officer shall insert the clause at 52.214-28, Subcontractor
Cost or Pricing Data—Modifications— Sealed Bidding, in
solicitations and contracts if the contract amount is expected
to exceed the threshold for submission of cost or pricing data
at 15.403-4(a)(1).

(2) In exceptional cases, the head of the contracting
activity may waive the requirement for inclusion of the clause
in a contract with a foreign government or agency of that gov-
ernment. The authorizations for the waiver and the reasons for
granting it shall be in writing.

(d) When contracting by sealed bidding the contracting
officer shall insert the clause at 52.214-29, Order of Prece-
dence—Sealed Bidding, in solicitations and contracts to
which the uniform contract format applies.

14.201-8 Price related factors.
The factors set forth in paragraphs (a) through (e) of this

subsection may be applicable in evaluation of bids for award
and shall be included in the solicitation when applicable. (See
14.201-5(c).)

(a) Foreseeable costs or delays to the Government result-
ing from such factors as differences in inspection, locations
of supplies, and transportation. If bids are on an f.o.b. origin
basis (see 47.303 and 47.305), transportation costs to the des-
ignated points shall be considered in determining the lowest
cost to the Government.
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(b) Changes made, or requested by the bidder, in any of the
provisions of the invitation for bids, if the change does not
constitute a ground for rejection under 14.404.

(c) Advantages or disadvantages to the Government that
might result from making more than one award (see 14.201-
6(q)). The contracting officer shall assume, for the purpose of
making multiple awards, that $500 would be the administra-
tive cost to the Government for issuing and administering
each contract awarded under a solicitation. Individual awards
shall be for the items or combinations of items that result in
the lowest aggregate cost to the Government, including the
assumed administrative costs.

(d) Federal, state, and local taxes (see Part 29).
(e) Origin of supplies, and, if foreign, the application of the

Buy American Act or any other prohibition on foreign pur-
chases (see Part 25).

14.201-9 Simplified contract format.
Policy. For firm-fixed-price or fixed-price with economic

price adjustment acquisitions of supplies and services, the
contracting officer may use the simplified contract format in
lieu of the uniform contract format (see 14.201-1). The con-
tracting officer has flexibility in preparation and organization
of the simplified contract format. However, the following for-
mat should be used to the maximum practical extent:

(a) Solicitation/contract form. Standard Form (SF) 1447,
Solicitation/Contract, shall be used as the first page of the
solicitation.

(b) Contract schedule. Include the following for each con-
tract line item:

(1) Contract line item number.
(2) Description of supplies or services, or data sufficient

to identify the requirement.
(3) Quantity and unit of issue.
(4) Unit price and amount.
(5) Packaging and marking requirements.
(6) Inspection and acceptance, quality assurance, and

reliability requirements.
(7) Place of delivery, performance and delivery dates,

period of performance, and f.o.b. point.
(8) Other item-peculiar information as necessary (e.g.,

individual fund citations).
(c) Clauses. Include the clauses required by this regula-

tion. Additional clauses shall be incorporated only when con-
sidered absolutely necessary to the particular acquisition.

(d) List of documents and attachments. Include if neces-
sary.

(a) Representations and instructions—(1) Representations
and certifications. Insert those solicitation provisions that
require representations, certifications, or the submission of
other information by offerors.

(2) Instructions, conditions, and notices. Include the
solicitation provisions required by 14.201-6. Include any
other information/instructions necessary to guide offerors.

(3) Evaluation factors for award. Insert all evaluation
factors and any significant subfactors for award.

(4) Upon award, the contracting officer need not phys-
ically include the provisions in paragraphs (e)(1), (2), and (3)
of this subsection in the resulting contract, but shall retain
them in the contract file. Award by acceptance of a bid on the
award portion of SF 1447 incorporates the representations,
certifications, and other statements of bidders in the resultant
contract even though not physically attached.

14.202 General rules for solicitation of bids.

14.202-1 Bidding time.
(a) Policy. A reasonable time for prospective bidders to

prepare and submit bids shall be allowed in all invitations,
consistent with the needs of the Government. (For construc-
tion contracts, see 36.213-3(a).) A bidding time (i.e., the time
between issuance of the solicitation and opening of bids) of at
least 30 calendar days shall be provided, when synopsis is
required by Subpart 5.2.

(b) Factors to be considered. Because of unduly limited
bidding time, some potential sources may be precluded from
bidding and others may be forced to include amounts for con-
tingencies that, with additional time, could be eliminated. To
avoid unduly restricting competition or paying higher-than-
necessary prices, consideration shall be given to such factors
as the following in establishing a reasonable bidding time:

(1) Degree of urgency;
(2) Complexity of requirement;
(3) Anticipated extent of subcontracting;
(4) Whether use was made of presolicitation notices;
(5) Geographic distribution of bidders; and
(6) Normal transmittal time for both invitations and

bids.

14.202-2 Telegraphic bids.
(a) Telegraphic bids and mailgrams shall be authorized

only when—
(1) The date for the opening of bids will not allow bid-

ders sufficient time to submit bids in the prescribed format; or
(2) Prices are subject to frequent changes.

(b) If telegraphic bids are to be authorized, see 14.201–
6(g). Unauthorized telegraphic bids shall not be considered
(see 14.301(b)).

14.202-3 Bid envelopes.
(a) Postage or envelopes bearing “Postage and Fees Paid”

indicia shall not be distributed with the invitation for bids or
otherwise supplied to prospective bidders.
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(b) To provide for ready identification and proper handling
of bids, Optional Form 17, Offer Label, may be furnished with
each bid set. The form may be obtained from the General Ser-
vices Administration (see 53.107).

14.202-4 Bid samples.

(a) Policy. (1) Bidders shall not be required to furnish bid
samples unless there are characteristics of the product that
cannot be described adequately in the specification or pur-
chase description.

(2) Bid samples will be used only to determine the
responsiveness of the bid and will not be used to determine a
bidder’s ability to produce the required items.

(3) Bid samples may be examined for any required
characteristic, whether or not such characteristic is adequately
described in the specification, if listed in accordance with
subdivision (e)(1)(ii) of this section.

(4) Bids will be rejected as nonresponsive if the sample
fails to conform to each of the characteristics listed in the invi-
tation.

(b) When to use. The use of bid samples would be appro-
priate for products that must be suitable from the standpoint
of balance, facility of use, general “feel,” color, pattern, or
other characteristics that cannot be described adequately in
the specification. However, when more than a minor portion
of the characteristics of the product cannot be adequately
described in the specification, products should be acquired by
two-step sealed bidding or negotiation, as appropriate.

(c) Justification. The reasons why acceptable products
cannot be acquired without the submission of bid samples
shall be set forth in the contract file, except where the submis-
sion is required by the formal specifications (Federal, Mili-
tary, or other) applicable to the acquisition.

(d) Requirements for samples in invitations for bids.

(1) Invitations for bids shall—

(i) State the number and, if appropriate, the size of
the samples to be submitted and otherwise fully describe the
samples required; and

(ii) List all the characteristics for which the samples
will be examined.

(2) If bid samples are required, see 14.201-6(o).

(e) Waiver of requirement for bid samples. (1) The require-
ment for furnishing bid samples may be waived when a bidder
offers a product previously or currently being contracted for
or tested by the Government and found to comply with spec-
ification requirements conforming in every material respect
with those in the current invitation for bids. When the require-
ment may be waived, see 14.201-6(o)(2).

(2) Where samples required by a Federal, Military, or
other formal specification are not considered necessary and a
waiver of the sample requirements of the specification has
been authorized, a statement shall be included in the invita-
tion that notwithstanding the requirements of the specifica-
tion, samples will not be required.

(f) Unsolicited samples. Bid samples furnished with a bid
that are not required by the invitation generally will not be
considered as qualifying the bid and will be disregarded.
However, the bid sample will not be disregarded if it is clear
from the bid or accompanying papers that the bidder’s inten-
tion was to qualify the bid. (See 14.404-2(d) if the qualifica-
tion does not conform to the solicitation.)

(g) Handling bid samples. (1) Samples that are not
destroyed in testing shall be returned to bidders at their
request and expense, unless otherwise specified in the invita-
tion.

(2) Disposition instructions shall be requested from bid-
ders and samples disposed of accordingly.

(3) Samples ordinarily will be returned collect to the
address from which received if disposition instructions are
not received within 30 days. Small items may be returned by
mail, postage prepaid.

(4) Samples that are to be retained for inspection pur-
poses in connection with deliveries shall be transmitted to the
inspecting activity concerned, with instructions to retain the
sample until completion of the contract or until disposition
instructions are furnished.

(5) Where samples are consumed or their usefulness is
impaired by tests, they will be disposed of as scrap unless the
bidder requests their return.

14.202-5 Descriptive literature.
(a) Policy. Contracting officers must not require bidders

to furnish descriptive literature unless it is needed before
award to determine whether the products offered meet the
specification and to establish exactly what the bidder pro-
poses to furnish.

(b) Justification. The contracting officer must document
in the contract file the reasons why product acceptability can-
not be determined without the submission of descriptive liter-
ature, except when the contract specifications require
submission.

(c) Requirements of invitation for bids. (1) The invitation
must clearly state—

(i) What descriptive literature the bidders must fur-
nish;

(ii) The purpose for requiring the literature;
(iii) The extent of its consideration in the evaluation

of bids; and
(iv) The rules that will apply if a bidder fails to fur-

nish the literature before bid opening or if the literature pro-
vided does not comply with the requirements of the invitation.

FAC 2001–06 APRIL 4, 2002



14.202-6 FEDERAL ACQUISITION REGULATION

14.2-6

(2) If bidders must furnish descriptive literature, see
14.201-6(p).

(d) Waiver of requirement for descriptive literature. (1) The
contracting officer may waive the requirement for descriptive
literature if—

(i) The bidder states in the bid that the product being
offered is the same as a product previously or currently being
furnished to the contracting activity; and

(ii) The contracting officer determines that the prod-
uct offered by the bidder complies with the specification
requirements of the current invitation for bids. When the con-
tracting officer waives the requirement, see 14.201-6(p)(2).

(2) When descriptive literature is not necessary and a
waiver of literature requirements of a specification has been
authorized, the contracting officer must include a statement in
the invitation that, despite the requirements of the specifica-
tions, descriptive literature will not be required.

(3) If the solicitation provides for a waiver, a bidder
may submit a bid on the basis of either the descriptive litera-
ture furnished with the bid or a previously furnished product.
If the bid is submitted on one basis, the bidder may not have
it considered on the other basis after bids are opened.

(e) Unsolicited descriptive literature. If descriptive litera-
ture is furnished when it is not required by the invitation for
bids, the procedures set forth in 14.202-4(f) must be followed.

14.202-6 Final review of invitations for bids.
Each invitation for bids shall be thoroughly reviewed

before issuance to detect and correct discrepancies or ambi-
guities that could limit competition or result in the receipt of
nonresponsive bids. Contracting officers are responsible for
the reviews.

14.202-7 Facsimile bids.
(a) Unless prohibited or otherwise restricted by agency

procedures, contracting officers may authorize facsimile bids
(see 14.201-6(v)). In determining whether or not to authorize
facsimile bids, the contracting officer shall consider factors
such as—

(1) Anticipated bid size and volume;
(2) Urgency of the requirement;
(3) Frequency of price changes;
(4) Availability, reliability, speed, and capacity of the

receiving facsimile equipment; and
(5) Adequacy of administrative procedures and controls

for receiving, identifying, recording, and safeguarding fac-
simile bids, and ensuring their timely delivery to the bids
opening location.

(b) If facsimile bids are authorized, contracting officers
may, after the date set for bid opening, request the apparently
successful offeror to provide the complete, original signed
bid.

14.202-8 Electronic bids.
In accordance with Subpart 4.5, contracting officers may

authorize use of electronic commerce for submission of bids.
If electronic bids are authorized, the solicitation shall specify
the electronic commerce method(s) that bidders may use.

14.203 Methods of soliciting bids.

14.203-1 Transmittal to prospective bidders.
Invitations for bids or presolicitation notices shall be trans-

mitted as specified in 14.205, and shall be provided to others
in accordance with 5.102. When a contracting office is
located in the United States, any solicitation sent to a prospec-
tive bidder located at a foreign address shall be sent by elec-
tronic data interchange or international air mail if security
classification permits.

14.203-2 Dissemination of information concerning
invitations for bids.
(a) Procedures concerning display of invitations for bids in

a public place, information releases to newspapers and trade
journals, paid advertisements, and synopsizing through the
Governmentwide point of entry (GPE) are set forth in 5.101
and Subpart 5.2.

(b) For procedures that apply to publicizing notices
through the GPE to determine whether commercial sources
are available, as prescribed by OMB Circular A-76, see
5.205(e) and 7.303(b).

14.203-3 Master solicitation.
The master solicitation is provided to potential sources

who are requested to retain it for continued and repetitive use.
Individual solicitations must reference the date of the current
master solicitation and identify any changes. The contracting
officer must—

(a) Make available copies of the master solicitation on
request; and

(b) Provide the cognizant contract administration activity
a current copy of the master solicitation.

14.204 Records of invitations for bids and records of bids.
(a) Each contracting office shall retain a record of each

invitation that it issues and each abstract or record of bids.
Contracting officers shall review and utilize the information
available in connection with subsequent acquisitions of the
same or similar items.

(b) The file for each invitation shall show the distribution
that was made and the date the invitation was issued. The
names and addresses of prospective bidders who requested
the invitation and were not included on the original solicita-
tion list shall be added to the list and made a part of the record.
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14.205 Solicitation mailing lists.

14.205-1 Establishment of lists.
(a) Solicitation mailing lists shall be established by con-

tracting activities to assure access to adequate sources of sup-
plies and services. This rule need not be followed; however,
when (1) the requirements of the contracting office can be
obtained through use of simplified acquisition procedures
(see Part 13); (2) the requirements are nonrecurring; or (3)
electronic commerce methods are used that transmit solicita-
tions or notices of procurement opportunities automatically to
all interested sources. Lists may be established as a central list
for use by all contracting offices within the contracting activ-
ity, or as local lists maintained by each contracting office.

(b) All eligible and qualified concerns that have submitted
solicitation mailing list applications, or that the contracting
office considers capable of filling the requirements of a par-
ticular acquisition, shall be placed on the appropriate solicita-
tion mailing list. (See also 5.403(b).) Planned producers
under the Industrial Preparedness Planning Program shall be
included on lists for their planned items. Prospective bidders
shall be notified that they have been added to solicitation
mailing lists in accordance with agency procedures. The issu-
ance of a solicitation within a reasonable time may be consid-
ered appropriate notification. Applicants shall be notified if
they do not meet the criteria for placement on the list.

(c) The names of prospective bidders who are furnished
invitations in response to their requests shall be added to the
list of those initially mailed copies of a particular solicitation,
so that they will be furnished copies of any solicitation
amendments, etc. However, when it is known that the request
was made by a person or an organization that is known not to
be a prospective bidder, no entry shall be made on the list.

(d)(1) Standard Form 129, Solicitation Mailing List Appli-
cation, shall be used for obtaining information needed to
establish and maintain lists. Supplemental information, where
required, may be obtained as specified in agency implement-
ing regulations.

(2) The application shall be submitted and signed by the
supplier, as distinguished from an agent of the supplier. How-
ever, suppliers are not precluded from designating, in the
Standard Form 129, their agents to receive solicitations.

(3) In order to enable suppliers to indicate readily the
items on which they will generally desire to submit bids, there
shall be attached to Standard Form 129 forwarded to suppliers
for completion, a list of items, or item groups, or an index to
such listing of the items, acquired by the contracting activity
maintaining the list, which are considered applicable to the
supplier’s type of business.

(e) Business concerns listed on solicitation mailing lists
shall be identified by size in accordance with 19.102. Size sta-
tus should be established before listing a business concern on
a list. Disadvantaged and women-owned business concern

designations shall be shown on the list whenever noted on the
Standard Form 129 submitted by a particular concern.

14.205-2 Removal of names from solicitation mailing lists.
(a) The name of each concern failing to either (1) submit a

bid, (2) respond to a presolicitation notice (see 14.205-4(c)),
or (3) otherwise respond to an invitation for bids may be
removed from the solicitation mailing list without notice to
the concern. However, the removal shall be limited to the
items involved in the invitation or notice. When a concern
fails to respond to two consecutive invitations or presolicita-
tion notices, its name shall be removed from the list to the
extent indicated in this paragraph. However, in individual
cases, concerns failing to respond may be retained on a list if
retention is in the best interest of the Government. Both actual
bids and written requests for retention on the lists shall be
deemed to be “responses” to invitations for bids or presolici-
tation notices. If this procedure results in limited solicitation
mailing lists, the contracting officer should request an expla-
nation from the concerns that did not respond.

(b) Concerns that have been debarred or suspended from
Government contracts or otherwise determined to be ineligi-
ble to receive an award shall be removed from solicitation
mailing lists to the extent required by the debarment, suspen-
sion, or other determination of ineligibility.

14.205-3 Reinstatement on solicitation mailing lists.
Concerns that have been removed from solicitation mail-

ing lists may be reinstated (a) upon written request, (b) by fil-
ing a new application on Standard Form 129, or (c) by the
submission of a bid. Debarred or suspended firms shall not be
reinstated during the period of a debarment or suspension.

14.205-4 Excessively long solicitation mailing lists.
(a) General. Solicitation mailing lists should be used to

promote competition commensurate with the dollar value of
the proposed contract. As much of the solicitation mailing list
shall be used as is compatible with efficiency and economy in
securing competition. Where the number of bidders on a mail-
ing list is excessive in relation to a specific acquisition, the list
may be reduced consistent with this paragraph and paragraphs
(b) and (c) of this subsection. Nonetheless, solicitations
should be furnished to others upon request, in accordance
with 5.102. Also, bids shall not be disregarded merely
because the bidder was not formally invited to bid.

(b) Rotation of lists. By using different portions of a list for
separate acquisitions, solicitation mailing lists may be
rotated. However, considerable judgment must be exercised
in determining whether the size of the acquisition justifies the
rotation. The use of a presolicitation notice (see paragraph (c)
of this subsection), time permitting, also should be consid-
ered. In rotating a list, the interests of small, small disadvan-
taged, and women-owned small businesses (see 19.202-4)
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shall be considered. Whenever a list is rotated, bids shall be
solicited from (1) the previously successful bidder, (2) pro-
spective suppliers who have been added to the solicitation
mailing list since the last solicitation, and (3) concerns on the
segment of the list selected for use in a particular acquisition.
However, the rule does not apply when such action would be
precluded by use of a total set-aside (see Part 19).

(c) Presolicitation notices. In lieu of initially forwarding
complete bid sets, the contracting officer may send presolici-
tation notices to concerns on the solicitation mailing list. The
notice shall (1) specify the final date for receipt of requests for
a complete bid set, (2) briefly describe the requirement and
furnish other essential information to enable concerns to
determine whether they have an interest in the invitation, and
(3) notify concerns that, if no bid is to be submitted, they
should advise the issuing office in writing if future invitations
are desired for the type of supplies or services involved.
Drawings, plans, and specifications normally will not be fur-
nished with the presolicitation notice. The return date of the
notice must be sufficiently in advance of the mailing date of
the invitation for bids to permit an accurate estimate of the
number of bid sets required. Bid sets shall be sent to concerns
that request them in response to the notice. This procedure is
particularly suitable when invitations for bids and solicitation
mailing lists are lengthy.

14.205-5 Release of solicitation mailing lists.

(a) Contracting activities shall make the central and local
solicitation mailing lists established under this part available
to the public in response to written requests made in accor-
dance with agency regulations implementing Subpart 24.2.

(b) When invitations for bids for construction contracts
have been issued, trade journals, prospective subcontractors,
material suppliers, bidders, and others having a bona fide
interest will be supplied upon request with a list of all pro-
spective bidders furnished copies of the plans and specifica-
tions. Contracting offices may require written requests and
establish appropriate procedures.

14.206 [Reserved]

14.207 Pre-bid conference.

A pre-bid conference may be used, generally in a complex
acquisition, as a means of briefing prospective bidders and
explaining complicated specifications and requirements to
them as early as possible after the invitation has been issued
and before the bids are opened. It shall never be used as a sub-
stitute for amending a defective or ambiguous invitation. The
conference shall be conducted in accordance with the proce-
dure prescribed in 15.201.

14.208 Amendment of invitation for bids.
(a) If it becomes necessary to make changes in quantity,

specifications, delivery schedules, opening dates, etc., or to
correct a defective or ambiguous invitation, such changes
shall be accomplished by amendment of the invitation for bids
using Standard Form 30, Amendment of Solicitation/ Modi-
fication of Contract. The fact that a change was mentioned at
a pre-bid conference does not relieve the necessity for issuing
an amendment. Amendments shall be sent, before the time for
bid opening, to everyone to whom invitations have been fur-
nished and shall be displayed in the bid room.

(b) Before amending an invitation for bids, the period of
time remaining until bid opening and the need to extend this
period shall be considered. When only a short time remains
before the time set for bid opening, consideration should be
given to notifying bidders of an extension of time by tele-
grams or telephone. Such extension must be confirmed in the
amendment.

(c) Any information given to a prospective bidder concern-
ing an invitation for bids shall be furnished promptly to all
other prospective bidders as an amendment to the invitation
(1) if such information is necessary for bidders to submit bids
or (2) if the lack of such information would be prejudicial to
uninformed bidders. The information shall be furnished even
though a pre-bid conference is held. No award shall be made
on the invitation unless such amendment has been issued in
sufficient time to permit all prospective bidders to consider
such information in submitting or modifying their bids.

14.209 Cancellation of invitations before opening.
(a) The cancellation of an invitation for bids usually

involves a loss of time, effort, and money spent by the Gov-
ernment and bidders. Invitations should not be cancelled
unless cancellation is clearly in the public interest; e.g.,

(1) Where there is no longer a requirement for the sup-
plies or services; or

(2) Where amendments to the invitation would be of
such magnitude that a new invitation is desirable.

(b) When an invitation issued other than electronically is
cancelled, bids that have been received shall be returned
unopened to the bidders and notice of cancellation shall be
sent to all prospective bidders to whom invitations were
issued. When an invitation issued electronically is cancelled,
a general notice of cancellation shall be posted electronically,
the bids received shall not be viewed, and the bids shall be
purged from primary and backup data storage systems.

(c) The notice of cancellation shall—(1) identify the invi-
tation for bids by number and short title or subject matter, (2)
briefly explain the reason the invitation is being cancelled,
and (3) where appropriate, assure prospective bidders that
they will be given an opportunity to bid on any resolicitation
of bids or any future requirements for the type of supplies or
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services involved. Cancellations shall be recorded in accor-
dance with 14.403(d).

14.210 Qualified products.
(See Subpart 9.2.)

14.211 Release of acquisition information.
(a) Before solicitation. Information concerning proposed

acquisitions shall not be released outside the Government
before solicitation except for presolicitation notices in accor-
dance with 14.205-4(c) or 36.213-2, or long-range acquisition
estimates in accordance with 5.404, or synopses in accor-
dance with 5.201. Within the Government, such information
shall be restricted to those having a legitimate interest.
Releases of information shall be made (1) to all prospective
bidders, and (2) as nearly as possible at the same time, so that
one prospective bidder shall not be given unfair advantage
over another. See 3.104 regarding requirements for propri-
etary and source selection information including access to and
disclosure thereof.

(b) After solicitation. Discussions with prospective bidders
regarding a solicitation shall be conducted and technical or
other information shall be transmitted only by the contracting
officer or superiors having contractual authority or by others
specifically authorized. Such personnel shall not furnish any
information to a prospective bidder that alone or together with
other information may afford an advantage over others. How-
ever, general information that would not be prejudicial to
other prospective bidders may be furnished upon request; e.g.,
explanation of a particular contract clause or a particular con-
dition of the schedule in the invitation for bids, and more spe-
cific information or clarifications may be furnished by
amending the solicitation (see 14.208).

14.212 Economic purchase quantities (supplies).

Contracting officers shall comply with the economic
purchase quantity planning requirements for supplies in
Subpart 7.2. See 7.203 for instructions regarding use of the
provision at 52.207-4, Economic Purchase Quantity—
Supplies, and 7.204 for guidance on handling responses to
that provision.

14.213 Annual submission of representations and
certifications.

(a) Submission of offeror representations and certifica-
tions on an annual basis, as an alternative to submission in
each solicitation, may be authorized by agencies subject to the
requirements of this section. The decision to use annual rep-
resentations and certifications shall be made in accordance
with agency procedures.

(b) In accordance with agency procedures, each
contracting office utilizing annual representations and
certifications shall establish procedures and assign
responsibilities for centrally requesting, receiving, storing,
verifying and updating offeror's annual submissions.
Generally, the representations and certifications shall be
effective for a period of 1 year from date of signature.

(c) The contracting officer shall not include in
individual solicitations the full text of provisions that
are contained in the annual representations and
certifications.

(d) Offerors shall make changes that affect only one
solicitation by completing the appropriate section of the
provision at 52.214-30, Annual Representations and
Certifications—Sealed Bidding.
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(1) Each responsible bidder in the sealed bid acquisition
has been given notice that negotiations will be conducted and
has been given an opportunity to participate in negotiations;
and

(2) The award is made to the responsible bidder offering
the lowest negotiated price.

14.404-2 Rejection of individual bids.
(a) Any bid that fails to conform to the essential require-

ments of the invitation for bids shall be rejected.
(b) Any bid that does not conform to the applicable speci-

fications shall be rejected unless the invitation authorized the
submission of alternate bids and the supplies offered as alter-
nates meet the requirements specified in the invitation.

(c) Any bid that fails to conform to the delivery schedule
or permissible alternates stated in the invitation shall be
rejected.

(d) A bid shall be rejected when the bidder imposes condi-
tions that would modify requirements of the invitation or limit
the bidder’s liability to the Government, since to allow the
bidder to impose such conditions would be prejudicial to
other bidders. For example, bids shall be rejected in which the
bidder—

(1) Protects against future changes in conditions, such
as increased costs, if total possible costs to the Government
cannot be determined;

(2) Fails to state a price and indicates that price shall be
“price in effect at time of delivery;”

(3) States a price but qualifies it as being subject to
“price in effect at time of delivery;”

(4) When not authorized by the invitation, conditions or
qualifies a bid by stipulating that it is to be considered only if,
before date of award, the bidder receives (or does not receive)
award under a separate solicitation;

(5) Requires that the Government is to determine that
the bidder’s product meets applicable Government specifica-
tions; or

(6) Limits rights of the Government under any contract
clause.

(e) A low bidder may be requested to delete objectionable
conditions from a bid provided the conditions do not go to the
substance, as distinguished from the form, of the bid, or work
an injustice on other bidders. A condition goes to the sub-
stance of a bid where it affects price, quantity, quality, or
delivery of the items offered.

(f) Any bid may be rejected if the contracting officer deter-
mines in writing that it is unreasonable as to price. Unreason-
ableness of price includes not only the total price of the bid,
but the prices for individual line items as well.

(g) Any bid may be rejected if the prices for any line items
or subline items are materially unbalanced (see 15.404-1(g)).

(h) Bids received from any person or concern that is sus-
pended, debarred, proposed for debarment or declared ineli-
gible as of the bid opening date shall be rejected unless a
compelling reason determination is made (see Subpart 9.4).

(i) Low bids received from concerns determined to be not
responsible pursuant to subpart 9.1 shall be rejected (but if a
bidder is a small business concern, see 19.6 with respect to
certificates of competency).

(j) When a bid guarantee is required and a bidder fails to
furnish the guarantee in accordance with the requirements of
the invitation for bids, the bid shall be rejected, except as oth-
erwise provided in 28.101-4.

(k) The originals of all rejected bids, and any written find-
ings with respect to such rejections, shall be preserved with
the papers relating to the acquisition.

(l) After submitting a bid, if all of a bidder’s assets or that
part related to the bid are transferred during the period
between the bid opening and the award, the transferee may
not be able to take over the bid. Accordingly, the contracting
officer shall reject the bid unless the transfer is effected by
merger, operation of law, or other means not barred by 41
U.S.C. 15 or 31 U.S.C. 3727.

14.404-3 Notice to bidders of rejection of all bids.

When it is determined necessary to reject all bids, the con-
tracting officer shall notify each bidder that all bids have been
rejected and shall state the reason for such action.

14.404-4 Restrictions on disclosure of descriptive
literature.

When a bid is accompanied by descriptive literature (as
defined in 2.101), and the bidder imposes a restriction that
prevents the public disclosure of such literature, the restric-
tion may render the bid nonresponsive. The restriction renders
the bid nonresponsive if it prohibits the disclosure of suffi-
cient information to permit competing bidders to know the
essential nature and type of the products offered or those ele-
ments of the bid that relate to quantity, price, and delivery
terms. The provisions of this paragraph do not apply to unso-
licited descriptive literature submitted by a bidder if such lit-
erature does not qualify the bid (see 14.202-5(e)).

14.404-5 All or none qualifications.

Unless the solicitation provides otherwise, a bid may be
responsive notwithstanding that the bidder specifies that
award will be accepted only on all, or a specified group, of the
items. Bidders shall not be permitted to withdraw or modify
“all or none” qualifications after bid opening since such qual-
ifications are substantive and affect the rights of other bidders.
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14.405 Minor informalities or irregularities in bids.
A minor informality or irregularity is one that is merely a

matter of form and not of substance. It also pertains to some
immaterial defect in a bid or variation of a bid from the exact
requirements of the invitation that can be corrected or waived
without being prejudicial to other bidders. The defect or vari-
ation is immaterial when the effect on price, quantity, quality,
or delivery is negligible when contrasted with the total cost or
scope of the supplies or services being acquired. The contract-
ing officer either shall give the bidder an opportunity to cure
any deficiency resulting from a minor informality or irregu-
larity in a bid or waive the deficiency, whichever is to the
advantage of the Government. Examples of minor informali-
ties or irregularities include failure of a bidder to—

(a) Return the number of copies of signed bids required by
the invitation;

(b) Furnish required information concerning the number of
its employees;

(c) Sign its bid, but only if—
(1) The unsigned bid is accompanied by other material

indicating the bidder’s intention to be bound by the unsigned
bid (such as the submission of a bid guarantee or a letter
signed by the bidder, with the bid, referring to and clearly
identifying the bid itself); or

(2) The firm submitting a bid has formally adopted or
authorized, before the date set for opening of bids, the execu-
tion of documents by typewritten, printed, or stamped signa-
ture and submits evidence of such authorization and the bid
carries such a signature;

(d) Acknowledge receipt of an amendment to an invitation
for bids, but only if—

(1) The bid received clearly indicates that the bidder
received the amendment, such as where the amendment added
another item to the invitation and the bidder submitted a bid
on the item; or

(2) The amendment involves only a matter of form or
has either no effect or merely a negligible effect on price,
quantity, quality, or delivery of the item bid upon; and

(e) Execute the representations with respect to Equal
Opportunity and Affirmative Action Programs, as set forth in
the clauses at 52.222-22, Previous Contracts and Compliance
Reports, and 52.222-25, Affirmative Action Compliance.

14.406 Receipt of an unreadable electronic bid.
If a bid received at the Government facility by electronic

data interchange is unreadable to the degree that conformance
to the essential requirements of the invitation for bids cannot
be ascertained, the contracting officer immediately shall
notify the bidder that the bid will be rejected unless the bidder
provides clear and convincing evidence—

(a) Of the content of the bid as originally submitted; and

(b) That the unreadable condition of the bid was caused by
Government software or hardware error, malfunction, or
other Government mishandling.

14.407 Mistakes in bids.

14.407-1 General.
After the opening of bids, contracting officers shall exam-

ine all bids for mistakes. In cases of apparent mistakes and in
cases where the contracting officer has reason to believe that
a mistake may have been made, the contracting officer shall
request from the bidder a verification of the bid, calling atten-
tion to the suspected mistake. If the bidder alleges a mistake,
the matter shall be processed in accordance with this section
14.407. Such actions shall be taken before award.

14.407-2 Apparent clerical mistakes.
(a) Any clerical mistake, apparent on its face in the bid,

may be corrected by the contracting officer before award. The
contracting officer first shall obtain from the bidder a verifi-
cation of the bid intended. Examples of apparent mistakes
are—

(1) Obvious misplacement of a decimal point;
(2) Obviously incorrect discounts (for example, 1 per-

cent 10 days, 2 percent 20 days, 5 percent 30 days);
(3) Obvious reversal of the price f.o.b. destination and

price f.o.b. origin; and
(4) Obvious mistake in designation of unit.

(b) Correction of the bid shall be effected by attaching the
verification to the original bid and a copy of the verification
to the duplicate bid. Correction shall not be made on the face
of the bid; however, it shall be reflected in the award docu-
ment.

(c) Correction of bids submitted by electronic data inter-
change shall be effected by including in the electronic solici-
tation file the original bid, the verification request, and the bid
verification.

14.407-3 Other mistakes disclosed before award.
In order to minimize delays in contract awards, adminis-

trative determinations may be made as described in this
14.407-3 in connection with mistakes in bids alleged after
opening of bids and before award. The authority to permit
correction of bids is limited to bids that, as submitted, are
responsive to the invitation and may not be used to permit cor-
rection of bids to make them responsive. This authority is in
addition to that in 14.407-2 or that may be otherwise avail-
able.

(a) If a bidder requests permission to correct a mistake and
clear and convincing evidence establishes both the existence
of the mistake and the bid actually intended, the agency head
may make a determination permitting the bidder to correct the
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Subpart 15.2—Solicitation and Receipt of
Proposals and Information

15.200 Scope of subpart.
This subpart prescribes policies and procedures for—
(a) Exchanging information with industry prior to receipt

of proposals;
(b) Preparing and issuing requests for proposals (RFPs)

and requests for information (RFIs); and
(c) Receiving proposals and information.

15.201 Exchanges with industry before receipt of
proposals.
(a) Exchanges of information among all interested parties,

from the earliest identification of a requirement through
receipt of proposals, are encouraged. Any exchange of infor-
mation must be consistent with procurement integrity require-
ments (see 3.104). Interested parties include potential
offerors, end users, Government acquisition and supporting
personnel, and others involved in the conduct or outcome of
the acquisition.

(b) The purpose of exchanging information is to improve
the understanding of Government requirements and industry
capabilities, thereby allowing potential offerors to judge
whether or how they can satisfy the Government’s require-
ments, and enhancing the Government's ability to obtain qual-
ity supplies and services, including construction, at
reasonable prices, and increase efficiency in proposal prepa-
ration, proposal evaluation, negotiation, and contract award.

(c) Agencies are encouraged to promote early exchanges
of information about future acquisitions. An early exchange
of information among industry and the program manager,
contracting officer, and other participants in the acquisition
process can identify and resolve concerns regarding the
acquisition strategy, including proposed contract type, terms
and conditions, and acquisition planning schedules; the feasi-
bility of the requirement, including performance require-
ments, statements of work, and data requirements; the
suitability of the proposal instructions and evaluation criteria,
including the approach for assessing past performance infor-
mation; the availability of reference documents; and any other
industry concerns or questions. Some techniques to promote
early exchanges of information are—

(1) Industry or small business conferences;
(2) Public hearings;
(3) Market research, as described in Part 10;
(4) One-on-one meetings with potential offerors (any

that are substantially involved with potential contract terms
and conditions should include the contracting officer; also see
paragraph (f) of this section regarding restrictions on disclo-
sure of information);

(5) Presolicitation notices;
(6) Draft RFPs;

(7) RFIs;
(8) Presolicitation or preproposal conferences; and
(9) Site visits.

(d) The special notices of procurement matters at 5.205(c),
or electronic notices, may be used to publicize the Govern-
ment’s requirement or solicit information from industry.

(e) RFIs may be used when the Government does not pres-
ently intend to award a contract, but wants to obtain price,
delivery, other market information, or capabilities for plan-
ning purposes. Responses to these notices are not offers and
cannot be accepted by the Government to form a binding con-
tract. There is no required format for RFIs.

(f) General information about agency mission needs and
future requirements may be disclosed at any time. After
release of the solicitation, the contracting officer must be the
focal point of any exchange with potential offerors. When
specific information about a proposed acquisition that would
be necessary for the preparation of proposals is disclosed to
one or more potential offerors, that information must be made
available to the public as soon as practicable, but no later than
the next general release of information, in order to avoid cre-
ating an unfair competitive advantage. Information provided
to a potential offeror in response to its request must not be dis-
closed if doing so would reveal the potential offeror's confi-
dential business strategy, and is protected under 3.104 or
Subpart 24.2. When conducting a presolicitation or prepro-
posal conference, materials distributed at the conference
should be made available to all potential offerors, upon
request.

15.202 Advisory multi-step process.
(a) The agency may publish a presolicitation notice (see

5.204) that provides a general description of the scope or pur-
pose of the acquisition and invites potential offerors to submit
information that allows the Government to advise the offerors
about their potential to be viable competitors. The presolici-
tation notice should identify the information that must be sub-
mitted and the criteria that will be used in making the initial
evaluation. Information sought may be limited to a statement
of qualifications and other appropriate information (e.g., pro-
posed technical concept, past performance, and limited pric-
ing information). At a minimum, the notice shall contain
sufficient information to permit a potential offeror to make an
informed decision about whether to participate in the acquisi-
tion. This process should not be used for multi-step acquisi-
tions where it would result in offerors being required to
submit identical information in response to the notice and in
response to the initial step of the acquisition.

(b) The agency shall evaluate all responses in accordance
with the criteria stated in the notice, and shall advise each
respondent in writing either that it will be invited to partici-
pate in the resultant acquisition or, based on the information
submitted, that it is unlikely to be a viable competitor. The
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agency shall advise respondents considered not to be viable
competitors of the general basis for that opinion. The agency
shall inform all respondents that, notwithstanding the advice
provided by the Government in response to their submissions,
they may participate in the resultant acquisition.

15.203 Requests for proposals.
(a) Requests for proposals (RFPs) are used in negotiated

acquisitions to communicate Government requirements to
prospective contractors and to solicit proposals. RFPs for
competitive acquisitions shall, at a minimum, describe the—

(1) Government’s requirement;
(2) Anticipated terms and conditions that will apply to

the contract:
(i) The solicitation may authorize offerors to propose

alternative terms and conditions, including the contract line
item number (CLIN) structure; and

(ii) When alternative CLIN structures are permitted,
the evaluation approach should consider the potential impact
on other terms and conditions or the requirement (e.g., place
of performance or payment and funding requirements) (see
15.206);

(3) Information required to be in the offeror’s proposal;
and

(4) Factors and significant subfactors that will be used
to evaluate the proposal and their relative importance.

(b) An RFP may be issued for OMB Circular A-76 studies.
See Subpart 7.3 for additional information regarding cost
comparisons between Government and contractor perfor-
mance.

(c) Electronic commerce may be used to issue RFPs and to
receive proposals, modifications, and revisions. In this case,
the RFP shall specify the electronic commerce method(s) that
offerors may use (see Subpart 4.5).

(d) Contracting officers may issue RFPs and/or authorize
receipt of proposals, modifications, or revisions by facsimile.

(1) In deciding whether or not to use facsimiles, the
contracting officer should consider factors such as—

(i) Anticipated proposal size and volume;
(ii) Urgency of the requirement;
(iii) Availability and suitability of electronic com-

merce methods; and
(iv) Adequacy of administrative procedures and con-

trols for receiving, identifying, recording, and safeguarding
facsimile proposals, and ensuring their timely delivery to the
designated proposal delivery location.

(2) If facsimile proposals are authorized, contracting
officers may request offeror(s) to provide the complete, orig-
inal signed proposal at a later date.

(e) Letter RFPs may be used in sole source acquisitions
and other appropriate circumstances. Use of a letter RFP does

not relieve the contracting officer from complying with other
FAR requirements. Letter RFPs should be as complete as pos-
sible and, at a minimum, should contain the following:

(1) RFP number and date;
(2) Name, address (including electronic address and

facsimile address, if appropriate), and telephone number of
the contracting officer;

(3) Type of contract contemplated;
(4) Quantity, description, and required delivery dates

for the item;
(5) Applicable certifications and representations;
(6) Anticipated contract terms and conditions;
(7) Instructions to offerors and evaluation criteria for

other than sole source actions;
(8) Proposal due date and time; and
(9) Other relevant information; e.g., incentives, varia-

tions in delivery schedule, cost proposal support, and data
requirements.

(f) Oral RFPs are authorized when processing a written
solicitation would delay the acquisition of supplies or services
to the detriment of the Government and a notice is not
required under 5.202 (e.g., perishable items and support of
contingency operations or other emergency situations). Use
of an oral RFP does not relieve the contracting officer from
complying with other FAR requirements.

(1) The contract files supporting oral solicitations
should include—

(i) A description of the requirement;
(ii) Rationale for use of an oral solicitation;
(iii) Sources solicited, including the date, time, name

of individuals contacted, and prices offered; and
(iv) The solicitation number provided to the pro-

spective offerors.
(2) The information furnished to potential offerors

under oral solicitations should include appropriate items from
paragraph (e) of this section.

15.204 Contract format.
The use of a uniform contract format facilitates prepara-

tion of the solicitation and contract as well as reference to, and
use of, those documents by offerors, contractors, and contract
administrators. The uniform contract format need not be used
for the following:

(a) Construction and architect-engineer contracts (see Part
36).

(b) Subsistence contracts.
(c) Supplies or services contracts requiring special contract

formats prescribed elsewhere in this regulation that are incon-
sistent with the uniform format.

(d) Letter requests for proposals (see 15.203(e)).
(e) Contracts exempted by the agency head or designee.
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(5) Field pricing information and other reports may
include proprietary or source selection information (see
2.101). This information must be appropriately identified and
protected accordingly.

(b) Reporting field pricing information. (1) Depending
upon the extent and complexity of the field pricing review,
results, including supporting rationale, may be reported
directly to the contracting officer orally, in writing, or by any
other method acceptable to the contracting officer.

(i) Whenever circumstances permit, the contracting
officer and field pricing experts are encouraged to use tele-
phonic and/or electronic means to request and transmit pric-
ing information.

(ii) When it is necessary to have written technical
and audit reports, the contracting officer shall request that the
audit agency concurrently forward the audit report to the
requesting contracting officer and the administrative contract-
ing officer (ACO). The completed field pricing assistance
results may reference audit information, but need not recon-
cile the audit recommendations and technical recommenda-
tions. A copy of the information submitted to the contracting
officer by field pricing personnel shall be provided to the
audit agency.

(2) Audit and field pricing information, whether written
or reported telephonically or electronically, shall be made a
part of the official contract file (see 4.807(f)).

(c) Audit assistance for prime contracts or subcontracts.
(1) The contracting officer may contact the cognizant audit
office directly, particularly when an audit is the only field
pricing support required. The audit office shall send the audit
report, or otherwise transmit the audit recommendations,
directly to the contracting officer.

(i) The auditor shall not reveal the audit conclusions
or recommendations to the offeror/contractor without obtain-
ing the concurrence of the contracting officer. However, the
auditor may discuss statements of facts with the contractor.

(ii) The contracting officer should be notified imme-
diately of any information disclosed to the auditor after sub-
mission of a report that may significantly affect the audit
findings and, if necessary, a supplemental audit report shall be
issued.

(2) The contracting officer shall not request a separate
preaward audit of indirect costs unless the information
already available from an existing audit, completed within the
preceding 12 months, is considered inadequate for determin-
ing the reasonableness of the proposed indirect costs (41
U.S.C. 254d and 10 U.S.C. 2313).

(3) The auditor is responsible for the scope and depth of
the audit. Copies of updated information that will signifi-
cantly affect the audit should be provided to the auditor by the
contracting officer.

(4) General access to the offeror's books and financial
records is limited to the auditor. This limitation does not pre-
clude the contracting officer or the ACO, or their representa-
tives, from requesting that the offeror provide or make
available any data or records necessary to analyze the off-
eror's proposal.

(d) Deficient proposals. The ACO or the auditor, as appro-
priate, shall notify the contracting officer immediately if the
data provided for review is so deficient as to preclude review
or audit, or if the contractor or offeror has denied access to any
records considered essential to conduct a satisfactory review
or audit. Oral notifications shall be confirmed promptly in
writing, including a description of deficient or denied data or
records. The contracting officer immediately shall take appro-
priate action to obtain the required data. Should the offeror/
contractor again refuse to provide adequate data, or provide
access to necessary data, the contracting officer shall with-
hold the award or price adjustment and refer the contract
action to a higher authority, providing details of the attempts
made to resolve the matter and a statement of the practicabil-
ity of obtaining the supplies or services from another source.

15.404-3 Subcontract pricing considerations.
(a) The contracting officer is responsible for the determi-

nation of price reasonableness for the prime contract, includ-
ing subcontracting costs. The contracting officer should
consider whether a contractor or subcontractor has an
approved purchasing system, has performed cost or price
analysis of proposed subcontractor prices, or has negotiated
the subcontract prices before negotiation of the prime con-
tract, in determining the reasonableness of the prime contract
price. This does not relieve the contracting officer from the
responsibility to analyze the contractor’s submission, includ-
ing subcontractor’s cost or pricing data.

(b) The prime contractor or subcontractor shall—
(1) Conduct appropriate cost or price analyses to estab-

lish the reasonableness of proposed subcontract prices;
(2) Include the results of these analyses in the price pro-

posal; and
(3) When required by paragraph (c) of this subsection,

submit subcontractor cost or pricing data to the Government
as part of its own cost or pricing data.

(c) Any contractor or subcontractor that is required to sub-
mit cost or pricing data also shall obtain and analyze cost or
pricing data before awarding any subcontract, purchase order,
or modification expected to exceed the cost or pricing data
threshold, unless an exception in 15.403-1(b) applies to that
action.

(1) The contractor shall submit, or cause to be submit-
ted by the subcontractor(s), cost or pricing data to the Gov-
ernment for subcontracts that are the lower of either—

(i) $10,000,000 or more; or

FAC 2001–06 APRIL 4, 2002



15.404-4 FEDERAL ACQUISITION REGULATION

15.4-8

(ii) Both more than the pertinent cost or pricing data
threshold and more than 10 percent of the prime contractor’s
proposed price, unless the contracting officer believes such
submission is unnecessary.

(2) The contracting officer may require the contractor
or subcontractor to submit to the Government (or cause sub-
mission of) subcontractor cost or pricing data below the
thresholds in paragraph (c)(1) of this subsection that the con-
tracting officer considers necessary for adequately pricing the
prime contract.

(3) Subcontractor cost or pricing data shall be submitted
in the format provided in Table 15-2 of 15.408 or the alternate
format specified in the solicitation.

(4) Subcontractor cost or pricing data shall be current,
accurate, and complete as of the date of price agreement, or,
if applicable, an earlier date agreed upon by the parties and
specified on the contractor’s Certificate of Current Cost or
Pricing Data. The contractor shall update subcontractor’s
data, as appropriate, during source selection and negotiations.

(5) If there is more than one prospective subcontractor
for any given work, the contractor need only submit to the
Government cost or pricing data for the prospective subcon-
tractor most likely to receive the award.

15.404-4 Profit.

(a) General. This subsection prescribes policies for estab-
lishing the profit or fee portion of the Government prenegoti-
ation objective in price negotiations based on cost analysis.

(1) Profit or fee prenegotiation objectives do not neces-
sarily represent net income to contractors. Rather, they repre-
sent that element of the potential total remuneration that
contractors may receive for contract performance over and
above allowable costs. This potential remuneration element
and the Government's estimate of allowable costs to be
incurred in contract performance together equal the Govern-
ment's total prenegotiation objective. Just as actual costs may
vary from estimated costs, the contractor's actual realized
profit or fee may vary from negotiated profit or fee, because
of such factors as efficiency of performance, incurrence of
costs the Government does not recognize as allowable, and
the contract type.

(2) It is in the Government's interest to offer contractors
opportunities for financial rewards sufficient to stimulate effi-
cient contract performance, attract the best capabilities of
qualified large and small business concerns to Government
contracts, and maintain a viable industrial base.

(3) Both the Government and contractors should be
concerned with profit as a motivator of efficient and effective
contract performance. Negotiations aimed merely at reducing
prices by reducing profit, without proper recognition of the
function of profit, are not in the Government's interest. Nego-

tiation of extremely low profits, use of historical averages, or
automatic application of predetermined percentages to total
estimated costs do not provide proper motivation for optimum
contract performance.

(b) Policy. (1) Structured approaches (see paragraph (d) of
this subsection) for determining profit or fee prenegotiation
objectives provide a discipline for ensuring that all relevant
factors are considered. Subject to the authorities in 1.301(c),
agencies making noncompetitive contract awards over
$100,000 totaling $50 million or more a year—

(i) Shall use a structured approach for determining
the profit or fee objective in those acquisitions that require
cost analysis; and

(ii) May prescribe specific exemptions for situations
in which mandatory use of a structured approach would be
clearly inappropriate.

(2) Agencies may use another agency's structured
approach.

(c) Contracting officer responsibilities. (1) When the
price negotiation is not based on cost analysis, contracting
officers are not required to analyze profit.

(2) When the price negotiation is based on cost analysis,
contracting officers in agencies that have a structured
approach shall use it to analyze profit. When not using a struc-
tured approach, contracting officers shall comply with para-
graph (d)(1) of this subsection in developing profit or fee
prenegotiation objectives.

(3) Contracting officers shall use the Government pre-
negotiation cost objective amounts as the basis for calculating
the profit or fee prenegotiation objective. Before applying
profit or fee factors, the contracting officer shall exclude any
facilities capital cost of money included in the cost objective
amounts. If the prospective contractor fails to identify or pro-
pose facilities capital cost of money in a proposal for a con-
tract that will be subject to the cost principles for contracts
with commercial organizations (see Subpart 31.2), facilities
capital cost of money will not be an allowable cost in any
resulting contract (see 15.408(i)).

(4)(i) The contracting officer shall not negotiate a price
or fee that exceeds the following statutory limitations,
imposed by 10 U.S.C. 2306(d) and 41 U.S.C. 254(b):

(A) For experimental, developmental, or research
work performed under a cost-plus-fixed-fee contract, the fee
shall not exceed 15 percent of the contract's estimated cost,
excluding fee.

(B) For architect-engineer services for public
works or utilities, the contract price or the estimated cost and
fee for production and delivery of designs, plans, drawings,
and specifications shall not exceed 6 percent of the estimated
cost of construction of the public work or utility, excluding
fees.

FAC 2001–04 FEBRUARY 20, 2002

(FAC 2001–06)



15.6-3

SUBPART 15.6—UNSOLICITED PROPOSALS 15.609

15.607 Criteria for acceptance and negotiation of an
unsolicited proposal.
(a) A favorable comprehensive evaluation of an unsolic-

ited proposal does not, in itself, justify awarding a contract
without providing for full and open competition. The agency
point of contact shall return an unsolicited proposal to the off-
eror, citing reasons, when its substance—

(1) Is available to the Government without restriction
from another source;

(2) Closely resembles a pending competitive acquisi-
tion requirement;

(3) Does not relate to the activity’s mission; or
(4) Does not demonstrate an innovative and unique

method, approach, or concept, or is otherwise not deemed a
meritorious proposal.

(b) The contracting officer may commence negotiations on
a sole source basis only when—

(1) An unsolicited proposal has received a favorable
comprehensive evaluation;

(2) A justification and approval has been obtained (see
6.302-1(a)(2)(i) for research proposals or other appropriate
provisions of Subpart 6.3, and 6.303-2(b));

(3) The agency technical office sponsoring the contract
furnishes the necessary funds; and

(4) The contracting officer has complied with the syn-
opsis requirements of Subpart 5.2.

15.608 Prohibitions.
(a) Government personnel shall not use any data, concept,

idea, or other part of an unsolicited proposal as the basis, or
part of the basis, for a solicitation or in negotiations with any
other firm unless the offeror is notified of and agrees to the
intended use. However, this prohibition does not preclude
using any data, concept, or idea in the proposal that also is
available from another source without restriction.

(b) Government personnel shall not disclose restrictively
marked information (see 3.104 and 15.609) included in an
unsolicited proposal. The disclosure of such information con-
cerning trade secrets, processes, operations, style of work,
apparatus, and other matters, except as authorized by law,
may result in criminal penalties under 18 U.S.C. 1905.

15.609 Limited use of data.
(a) An unsolicited proposal may include data that the off-

eror does not want disclosed to the public for any purpose or
used by the Government except for evaluation purposes. If the
offeror wishes to restrict the data, the title page must be
marked with the following legend:

USE AND DISCLOSURE OF DATA

This proposal includes data that shall not be disclosed outside
the Government and shall not be duplicated, used, or dis-
closed—in whole or in part—for any purpose other than to

evaluate this proposal. However, if a contract is awarded to
this offeror as a result of—or in connection with—the submis-
sion of these data, the Government shall have the right to dupli-
cate, use, or disclose the data to the extent provided in the
resulting contract. This restriction does not limit the Govern-
ment's right to use information contained in these data if they
are obtained from another source without restriction. The data
subject to this restriction are contained in Sheets [insert num-
bers or other identification of sheets].

(b) The offeror shall also mark each sheet of data it wishes
to restrict with the following legend: Use or disclosure of data
contained on this sheet is subject to the restriction on the title
page of this proposal.

(c) The agency point of contact shall return to the offeror
any unsolicited proposal marked with a legend different from
that provided in paragraph (a) of this section. The return letter
will state that the proposal cannot be considered because it is
impracticable for the Government to comply with the legend
and that the agency will consider the proposal if it is resub-
mitted with the proper legend.

(d) The agency point of contact shall place a cover sheet
on the proposal or clearly mark it as follows, unless the off-
eror clearly states in writing that no restrictions are imposed
on the disclosure or use of the data contained in the proposal:

UNSOLICITED PROPOSAL—USE OF DATA LIMITED

All Government personnel must exercise extreme care to
ensure that the information in this proposal is not disclosed to
an individual who has not been authorized access to such data
in accordance with FAR 3.104, and is not duplicated, used, or
disclosed in whole or in part for any purpose other than evalu-
ation of the proposal, without the written permission of the off-
eror. If a contract is awarded on the basis of this proposal, the
terms of the contract shall control disclosure and use. This
notice does not limit the Government's right to use information
contained in the proposal if it is obtainable from another source
without restriction. This is a Government notice, and shall not
by itself be construed to impose any liability upon the Govern-
ment or Government personnel for disclosure or use of data
contained in this proposal.

(e) Use the notice in paragraph (d) of this section solely as
a manner of handling unsolicited proposals that will be com-
patible with this subpart. However, do not use this notice to
justify withholding of a record, or to improperly deny the pub-
lic access to a record, where an obligation is imposed by the
Freedom of Information Act (5 U.S.C. 552). An offeror
should identify trade secrets, commercial or financial infor-
mation, and privileged or confidential information to the
Government (see paragraph (a) of this section).

(f) When an agency receives an unsolicited proposal with-
out any restrictive legend from an educational or nonprofit
organization or institution, and an evaluation outside the Gov-
ernment is necessary, the agency point of contact shall—
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(1) Attach a cover sheet clearly marked with the legend
in paragraph (d) of this section;

(2) Change the beginning of this legend to read “All
Government and non-Government personnel . . . .”; and

(3) Require any non-Government evaluator to agree in
writing that data in the proposal will not be disclosed to others
outside the Government.

(g) If the proposal is received with the restrictive legend
(see paragraph (a) of this section), the modified cover sheet
shall also be used and permission shall be obtained from the
offeror before release of the proposal for evaluation by non-
Government personnel.

(h) When an agency receives an unsolicited proposal with
or without a restrictive legend from other than an educational
or nonprofit organization or institution, and evaluation by
Government personnel outside the agency or by experts out-
side of the Government is necessary, written permission must
be obtained from the offeror before release of the proposal for
evaluation. The agency point of contact shall—

(1) Clearly mark the cover sheet with the legend in
paragraph (d) or as modified in paragraph (f) of this section;
and

(2) Obtain a written agreement from any non-
Government evaluator stating that data in the proposal will
not be disclosed to persons outside the Government.

* * * * * *

(FAC 2001–06)
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17.000 Scope of part.
This part prescribes policies and procedures for the acqui-

sition of supplies and services through special contracting
methods, including—

(a) Multi-year contracting;
(b) Options; and
(c) Leader company contracting.

Subpart 17.1—Multi-year Contracting

17.101 Authority.
This subpart implements Section 304B of the Federal

Property and Administrative Services Act of 1949 (41 U.S.C.
254c) and 10 U.S.C. 2306b and provides policy and proce-
dures for the use of multi-year contracting.

17.102 Applicability.
For DoD, NASA, and the Coast Guard, the authorities

cited in 17.101 do not apply to contracts for the purchase of
supplies to which 40 U.S.C. 759 applies (information
resource management supply contracts).

17.103 Definitions.
As used in this subpart—
“Cancellation” means the cancellation (within a contractu-

ally specified time) of the total requirements of all remaining
program years. Cancellation results when the contracting
officer—

(1) Notifies the contractor of nonavailability of funds
for contract performance for any subsequent program year; or

(2) Fails to notify the contractor that funds are available
for performance of the succeeding program year requirement.

“Cancellation ceiling” means the maximum cancellation
charge that the contractor can receive in the event of cancel-
lation.

“Cancellation charge” means the amount of unrecovered
costs which would have been recouped through amortization
over the full term of the contract, including the term canceled.

“Multi-year contract” means a contract for the purchase of
supplies or services for more than 1, but not more than 5, pro-
gram years. A multi-year contract may provide that perfor-
mance under the contract during the second and subsequent
years of the contract is contingent upon the appropriation of
funds, and (if it does so provide) may provide for a cancella-
tion payment to be made to the contractor if appropriations are
not made. The key distinguishing difference between multi-
year contracts and multiple year contracts is that multi-year
contracts, defined in the statutes cited at 17.101, buy more
than 1 year’s requirement (of a product or service) without
establishing and having to exercise an option for each pro-
gram year after the first.

“Nonrecurring costs” means those costs which are gener-
ally incurred on a one-time basis and include such costs as

plant or equipment relocation, plant rearrangement, special
tooling and special test equipment, preproduction engineer-
ing, initial spoilage and rework, and specialized work force
training.

“Recurring costs” means costs that vary with the quantity
being produced, such as labor and materials.

“Termination for convenience” means the procedure
which may apply to any Government contract, including
multi-year contracts. As contrasted with cancellation, termi-
nation can be effected at any time during the life of the con-
tract (cancellation is effected between fiscal years) and can be
for the total quantity or a partial quantity (whereas cancella-
tion must be for all subsequent fiscal years’ quantities).

17.104 General.
(a) Multi-year contracting is a special contracting method

to acquire known requirements in quantities and total cost not
over planned requirements for up to 5 years unless otherwise
authorized by statute, even though the total funds ultimately
to be obligated may not be available at the time of contract
award. This method may be used in sealed bidding or con-
tracting by negotiation.

(b) Multi-year contracting is a flexible contracting method
applicable to a wide range of acquisitions. The extent to
which cancellation terms are used in multi-year contracts will
depend on the unique circumstances of each contract.
Accordingly, for multi-year contracts, the agency head may
authorize modification of the requirements of this subpart
and the clause at 52.217-2, Cancellation Under Multi-year
Contracts.

(c) Agency funding of multi-year contracts shall conform
to the policies in OMB Circulars A-11 (Preparation and Sub-
mission of Budget Estimates) and A-34 (Instructions on Bud-
get Execution) and other applicable guidance regarding the
funding of multi-year contracts. As provided by that guid-
ance, the funds obligated for multi-year contracts must be suf-
ficient to cover any potential cancellation and/or termination
costs; and multi-year contracts for the acquisition of fixed
assets should be fully funded or funded in stages that are eco-
nomically or programmatically viable.

17.105 Policy.

17.105-1 Uses.
(a) Except for DoD, NASA, and the Coast Guard, the con-

tracting officer may enter into a multi-year contract if the head
of the contracting activity determines that—

(1) The need for the supplies or services is reasonably
firm and continuing over the period of the contract; and

(2) A multi-year contract will serve the best interests of
the United States by encouraging full and open competition
or promoting economy in administration, performance, and
operation of the agency’s programs.
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(b) For DoD, NASA, and the Coast Guard, the head of the
agency may enter into a multi-year contract for supplies if—

(1) The use of such a contract will result in substantial
savings of the total estimated costs of carrying out the pro-
gram through annual contracts;

(2) The minimum need to be purchased is expected to
remain substantially unchanged during the contemplated con-
tract period in terms of production rate, procurement rate, and
total quantities;

(3) There is a stable design for the supplies to be
acquired, and the technical risks associated with such supplies
are not excessive;

(4) There is a reasonable expectation that, throughout
the contemplated contract period, the head of the agency will
request funding for the contract at a level to avoid contract
cancellation; and

(5) The estimates of both the cost of the contract and the
cost avoidance through the use of a multi-year contract are
realistic.

(c) The multi-year contracting method may be used for the
acquisition of supplies or services.

(d) If funds are not appropriated to support the succeeding
years’ requirements, the agency must cancel the contract.

17.105-2 Objectives.
Use of multi-year contracting is encouraged to take advan-

tage of one or more of the following:
(a) Lower costs.
(b) Enhancement of standardization.
(c) Reduction of administrative burden in the placement

and administration of contracts.
(d) Substantial continuity of production or performance,

thus avoiding annual startup costs, preproduction testing
costs, make-ready expenses, and phaseout costs.

(e) Stabilization of contractor work forces.
(f) Avoidance of the need for establishing quality control

techniques and procedures for a new contractor each year.
(g) Broadening the competitive base with opportunity for

participation by firms not otherwise willing or able to com-
pete for lesser quantities, particularly in cases involving high
startup costs.

(h) Providing incentives to contractors to improve produc-
tivity through investment in capital facilities, equipment, and
advanced technology.

17.106 Procedures.

17.106-1 General.
(a) Method of contracting. The nature of the requirement

should govern the selection of the method of contracting,
since the multi-year procedure is compatible with sealed bid-
ding, including two-step sealed bidding, and negotiation.

(b) Type of contract. Given the longer performance period
associated with multi-year acquisition, consideration in pric-
ing fixed-priced contracts should be given to the use of eco-
nomic price adjustment terms and profit objectives
commensurate with contractor risk and financing arrange-
ments.

(c) Cancellation procedures. (1) All program years except
the first are subject to cancellation. For each program year
subject to cancellation, the contracting officer shall establish
a cancellation ceiling. Ceilings must exclude amounts for
requirements included in prior program years. The contract-
ing officer shall reduce the cancellation ceiling for each pro-
gram year in direct proportion to the remaining requirements
subject to cancellation. For example, consider that the total
nonrecurring costs (see 15.408, Table 15-2, Formats for Sub-
mission of Line Items Summaries C(8)) are estimated at 10
percent of the total multi-year price, and the percentages for
each of the program year requirements for 5 years are (i) 30
in the first year, (ii) 30 in the second, (iii) 20 in the third, (iv)
10 in the fourth, and (v) 10 in the fifth. The cancellation per-
centages, after deducting 3 percent for the first program year,
would be 7, 4, 2, and 1 percent of the total price applicable to
the second, third, fourth, and fifth program years, respec-
tively.

(2) In determining cancellation ceilings, the contracting
officer must estimate reasonable preproduction or startup,
labor learning, and other nonrecurring costs to be incurred by
an “average” prime contractor or subcontractor, which would
be applicable to, and which normally would be amortized
over, the items or services to be furnished under the multi-
year requirements. Nonrecurring costs include such costs,
where applicable, as plant or equipment relocation or rear-
rangement, special tooling and special test equipment, pre-
production engineering, initial rework, initial spoilage, pilot
runs, allocable portions of the costs of facilities to be acquired
or established for the conduct of the work, costs incurred for
the assembly, training, and transportation to and from the job
site of a specialized work force, and unrealized labor learning.
They shall not include any costs of labor or materials, or other
expenses (except as indicated above), which might be
incurred for performance of subsequent program year
requirements. The total estimate of the above costs must then
be compared with the best estimate of the contract cost to
arrive at a reasonable percentage or dollar figure. To perform
this calculation, the contracting officer should obtain in-house
engineering cost estimates identifying the detailed recurring
and nonrecurring costs, and the effect of labor learning.

(3) The contracting officer shall establish cancellation
dates for each program year’s requirements regarding produc-
tion lead time and the date by which funding for these require-
ments can reasonably be established. The contracting officer
shall include these dates in the schedule, as appropriate.

(FAC 2001–06)
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Subpart 17.5—Interagency Acquisitions Under
the Economy Act

17.500 Scope of subpart.
(a) This subpart prescribes policies and procedures appli-

cable to interagency acquisitions under the Economy Act (31
U.S.C. 1535). The Economy Act also provides authority for
placement of orders between major organizational units
within an agency; procedures for such intra-agency transac-
tions are addressed in agency regulations.

(b) The Economy Act applies when more specific statutory
authority does not exist. Examples of interagency acquisi-
tions to which the Economy Act does not apply include acqui-
sitions from required sources of supplies prescribed in Part 8,
which have separate statutory authority.

17.501 Definition.
Interagency acquisition, as used in this subpart, means a

procedure by which an agency needing supplies or services
(the requesting agency) obtains them from another agency
(the servicing agency).

17.502 General.
(a) The Economy Act authorizes agencies to enter into

mutual agreements to obtain supplies or services by inter-
agency acquisition.

(b) The Economy Act may not be used by an agency to cir-
cumvent conditions and limitations imposed on the use of
funds.

(c) Acquisitions under the Economy Act are not exempt
from the requirements of Subpart 7.3, Contractor Versus Gov-
ernment Performance.

(d) The Economy Act may not be used to make acquisi-
tions conflicting with any other agency's authority or respon-
sibility (for example, that of the Administrator of General
Services under the Federal Property and Administrative Ser-
vices Act).

17.503 Determinations and findings requirements.
(a) Each Economy Act order shall be supported by a Deter-

mination and Finding (D&F). The D&F shall state that—
(1) Use of an interagency acquisition is in the best inter-

est of the Government; and
(2) The supplies or services cannot be obtained as con-

veniently or economically by contracting directly with a pri-
vate source.

(b) If the Economy Act order requires contract action by
the servicing agency, the D&F must also include a statement
that at least one of the following circumstances applies:

(1) The acquisition will appropriately be made under an
existing contract of the servicing agency, entered into before
placement of the order, to meet the requirements of the ser-
vicing agency for the same or similar supplies or services;

(2) The servicing agency has capabilities or expertise to
enter into a contract for such supplies or services which is not
available within the requesting agency; or

(3) The servicing agency is specifically authorized by
law or regulation to purchase such supplies or services on
behalf of other agencies.

(c) The D&F shall be approved by a contracting officer of
the requesting agency with authority to contract for the sup-
plies or services to be ordered, or by another official desig-
nated by the agency head, except that, if the servicing agency
is not covered by the Federal Acquisition Regulation,
approval of the D&F may not be delegated below the senior
procurement executive of the requesting agency.

17.504 Ordering procedures.
(a) Before placing an Economy Act order for supplies or

services with another Government agency, the requesting
agency shall make the D&F required in 17.503. The servicing
agency may require a copy of the D&F to be furnished with
the order.

(b) The order may be placed on any form or document that
is acceptable to both agencies. The order should include—

(1) A description of the supplies or services required;
(2) Delivery requirements;
(3) A funds citation;
(4) A payment provision (see 17.505); and
(5) Acquisition authority as may be appropriate (see

17.504(d)).
(c) The requesting and servicing agencies should agree to

procedures for the resolution of disagreements that may arise
under interagency acquisitions, including, in appropriate cir-
cumstances, the use of a third-party forum. If a third party is
proposed, consent of the third party should be obtained in
writing.

(d) When an interagency acquisition requires the servicing
agency to award a contract, the following procedures also
apply:

(1) If a justification and approval or a D&F (other than
the requesting agency's D&F required in 17.503) is required
by law or regulation, the servicing agency shall execute and
issue the justification and approval or D&F. The requesting
agency shall furnish the servicing agency any information
needed to make the justification and approval or D&F.

(2) The requesting agency shall also be responsible for
furnishing other assistance that may be necessary, such as pro-
viding information or special contract terms needed to com-
ply with any condition or limitation applicable to the funds of
the requesting agency.

(3) The servicing agency is responsible for compliance
with all other legal or regulatory requirements applicable to
the contract, including (i) having adequate statutory authority
for the contractual action, and (ii) complying fully with the
competition requirements of Part 6 (see 6.002). However, if
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the servicing agency is not subject to the Federal Acquisition
Regulation, the requesting agency shall verify that contracts
utilized to meet its requirements contain provisions protecting
the Government from inappropriate charges (for example,
provisions mandated for FAR agencies by Part 31), and that
adequate contract administration will be provided.

(e) Nonsponsoring Federal agencies may use a Federally
Funded Research and Development Center (FFRDC) only if
the terms of the FFRDC's sponsoring agreement permit work
from other than a sponsoring agency. Work placed with the
FFRDC is subject to the acceptance by the sponsor and must
fall within the purpose, mission, general scope of effort, or
special competency of the FFRDC. (See 35.017; see also
6.302 for procedures to follow where using other than full and
open competition.) The nonsponsoring agency shall provide
to the sponsoring agency necessary documentation that the
requested work would not place the FFRDC in direct compe-
tition with domestic private industry.

17.505 Payment.

(a) The servicing agency may ask the requesting agency,
in writing, for advance payment for all or part of the estimated
cost of furnishing the supplies or services. Adjustment on the
basis of actual costs shall be made as agreed to by the agen-
cies.

(b) If approved by the servicing agency, payment for actual
costs may be made by the requesting agency after the supplies
or services have been furnished.

(c) Bills rendered or requests for advance payment shall
not be subject to audit or certification in advance of payment.

(d) If the Economy Act order requires use of a contract by
the servicing agency, then in no event shall the servicing
agency require, or the requiring agency pay, any fee or charge
in excess of the actual cost (or estimated cost if the actual cost
is not known) of entering into and administering the contract
or other agreement under which the order is filled.

(FAC 2001–06)
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Subpart 19.3—Determination of Small Business
Status for Small Business Programs

19.301 Representation by the offeror.
(a) To be eligible for award as a small business, an offeror

must represent in good faith that it is a small business at the
time of its written representation. An offeror may represent
that it is a small business concern in connection with a specific
solicitation if it meets the definition of a small business con-
cern applicable to the solicitation and has not been determined
by the Small Business Administration (SBA) to be other than
a small business.

(b) The contracting officer shall accept an offeror’s repre-
sentation in a specific bid or proposal that it is a small busi-
ness unless (1) another offeror or interested party challenges
the concern’s small business representation or (2) the con-
tracting officer has a reason to question the representation.
Challenges of and questions concerning a specific represen-
tation shall be referred to the SBA in accordance with 19.302.

(c) An offeror’s representation that it is a small business is
not binding on the SBA. If an offeror’s small business status
is challenged, the SBA will evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting officer, as to whether the offeror is a small business.
A concern cannot become eligible for a specific award by tak-
ing action to meet the definition of a small business concern
after the SBA has determined that it is not a small business.

(d) If the SBA determines that the status of a concern as a
small business, veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business has been misrepresented in order to
obtain a set-aside contract, an 8(a) subcontract, a subcontract
that is to be included as part or all of a goal contained in a sub-
contracting plan, or a prime or subcontract to be awarded as a
result, or in furtherance of any other provision of Federal law
that specifically references Section 8(d) of the Small Business
Act for a definition of program eligibility, the SBA may take
action as specified in Section 16(d) of the Act. If the SBA
declines to take action, the agency may initiate the process.
The SBA's regulations on penalties for misrepresentations
and false statements are contained in 13 CFR 124.6.

19.302 Protesting a small business representation.
(a) An offeror, the SBA, or another interested party may

protest the small business representation of an offeror in a
specific offer. However, for competitive 8(a) contracts, the fil-
ing of a protest is limited to an offeror, the contracting officer,
or the SBA.

(b) Any time after offers are opened, the contracting
officer may question the small business representation of any
offeror in a specific offer by filing a contracting officer’s pro-
test (see paragraph (c) of this section).

(c)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an off-
eror, shall promptly forward the protest to the SBA Govern-
ment Contracting Area Office for the geographical area where
the principal office of the concern in question is located.

(2) The protest, or confirmation if the protest was initi-
ated orally, shall be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the alle-
gation that the offeror is not small. The SBA will dismiss any
protest that does not contain specific grounds for the protest.

(d) In order to affect a specific solicitation, a protest must
be timely. SBA’s regulations on timeliness are contained in 13
CFR 121.1004. SBA’s regulations on timeliness related to
protests of disadvantaged status are contained in 13 CFR 124,
Subpart B.

(1) To be timely, a protest by any concern or other inter-
ested party must be received by the contracting officer (see
paragraphs (d)(1)(i) and (ii) of this section) by the close of
business of the 5th business day after bid opening (in sealed
bid acquisitions) or receipt of the special notification from the
contracting officer that identifies the apparently successful
offeror (in negotiated acquisitions) (see 15.503(a)(2)).

(i) A protest may be made orally if it is confirmed in
writing either within the 5-day period or by letter postmarked
no later than 1 business day after the oral protest.

(ii) A protest may be made in writing if it is delivered
to the contracting officer by hand, telegram, or letter post-
marked within the 5-day period.

(2) A contracting officer’s protest is always considered
timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals.

(e) Upon receipt of a protest from or forwarded by the Con-
tracting Office, the SBA will—

(1) Notify the contracting officer and the protester of
the date it was received, and that the size of the concern being
challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is being
protested a copy of the protest and a blank SBA Form 355,
Application for Small Business Determination, by certified
mail, return receipt requested.

(f) Within 3 business days after receiving a copy of the pro-
test and the form, the challenged offeror must file with the
SBA a completed SBA Form 355 and a statement answering
the allegations in the protest, and furnish evidence to support
its position. If the offeror does not submit the required mate-
rial within the 3 business days or another period of time
granted by the SBA, the SBA may assume that the disclosure
would be contrary to the offeror’s interests.

(g)(1) Within 10 business days after receiving a protest, the
challenged offeror’s response, and other pertinent informa-
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tion, the SBA will determine the size status of the challenged
concern and notify the contracting officer, the protester, and
the challenged offeror of its decision by certified mail, return
receipt requested.

(2) The SBA Government Contracting Area Director,
or designee, will determine the small business status of the
questioned bidder or offeror and notify the contracting officer
and the bidder or offeror of the determination. Award may be
made on the basis of that determination. This determination
is final unless it is appealed in accordance with paragraph (i)
of this section, and the contracting officer is notified of the
appeal before award. If an award was made before the time
the contracting officer received notice of the appeal, the con-
tract shall be presumed to be valid.

(h)(1) After receiving a protest involving an offeror being
considered for award, the contracting officer shall not award
the contract until (i) the SBA has made a size determination
or (ii) 10 business days have expired since SBA’s receipt of a
protest, whichever occurs first; however, award shall not be
withheld when the contracting officer determines in writing
that an award must be made to protect the public interest.

(2) After the 10-day period has expired, the contracting
officer may, when practical, continue to withhold award until
the SBA’s determination is received, unless further delay
would be disadvantageous to the Government.

(3) Whenever an award is made before the receipt of
SBA’s size determination, the contracting officer shall notify
SBA that the award has been made.

(4) If a protest is received that challenges the small
business status of an offeror not being considered for award,
the contracting officer is not required to suspend contract
action. The contracting officer shall forward the protest to the
SBA (see paragraph (c)(1) of this section) with a notation that
the concern is not being considered for award, and shall notify
the protester of this action.

(i) An appeal from an SBA size determination may be filed
by any concern or other interested party whose protest of the
small business representation of another concern has been
denied by an SBA Government Contracting Area Director,
any concern or other interested party that has been adversely
affected by a Government Contracting Area Director’s deci-
sion, or the SBA Associate Administrator for the SBA pro-
gram involved. The appeal must be filed with the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 20416

within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134. It is within the
discretion of the SBA Judge whether to accept an appeal from
a size determination. If the Judge decides not to consider such
an appeal, the Judge will issue an order denying review and

specifying the reasons for the decision. The SBA will inform
the contracting officer of its ruling on the appeal. The SBA
decision, if received before award, will apply to the pending
acquisition. SBA rulings received after award shall not apply
to that acquisition.

(j) A protest that is not timely, even though received before
award, shall be forwarded to the SBA Government Contract-
ing Area Office (see paragraph (c)(1) of this section), with a
notation on it that the protest is not timely. The protester shall
be notified that the protest cannot be considered on the instant
acquisition but has been referred to SBA for its consideration
in any future actions. A protest received by a contracting
officer after award of a contract shall be forwarded to the SBA
Government Contracting Area Office with a notation that
award has been made. The protester shall be notified that the
award has been made and that the protest has been forwarded
to SBA for its consideration in future actions.

19.303 Determining North American Industry
Classification System (NAICS) codes and size
standards.
(a) The contracting officer shall determine the appropriate

NAICS code and related small business size standard and
include them in solicitations above the micro-purchase
threshold.

(b) If different products or services are required in the
same solicitation, the solicitation shall identify the appropri-
ate small business size standard for each product or service.

(c) The contracting officer’s determination is final unless
appealed as follows:

(1) An appeal from a contracting officer’s NAICS code
designation and the applicable size standard must be served
and filed within 10 calendar days after the issuance of the ini-
tial solicitation. SBA’s Office of Hearings and Appeals
(OHA) will dismiss summarily an untimely NAICS code
appeal.

(2)(i) The appeal petition must be in writing and must
be addressed to the—

Office of Hearings and Appeals
Small Business Administration
Suite 5900, 409 3rd Street, SW
Washington, DC 20416

(ii) There is no required format for the appeal; how-
ever, the appeal must include—

(A) The solicitation or contract number and the
name, address, and telephone number of the contracting
officer;

(B) A full and specific statement as to why the
size determination or NAICS code designation is allegedly
erroneous and argument supporting the allegation; and

(C) The name, address, telephone number, and
signature of the appellant or its attorney.

FAC 2001–06 APRIL 4, 2002
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apparently successful offeror's qualified HUBZone small
business concern status.

(b) Protests relating to whether a qualified HUBZone
small business concern is a small business for purposes of any
Federal program are subject to the procedures of Subpart
19.3. Protests relating to small business size status for the
acquisition and the HUBZone qualifying requirements will be
processed concurrently by SBA.

(c) All protests must be in writing and must state all spe-
cific grounds for the protest. Assertions that a protested con-
cern is not a qualified HUBZone small business concern,
without setting forth specific facts or allegations, are insuffi-
cient. An offeror must submit its protest to the contracting
officer. The contracting officer and the SBA must submit pro-
tests to SBA’s Associate Administrator for the HUBZone Pro-
gram (AA/HUB).

(d) An offeror's protest must be received by close of busi-
ness on the fifth business day after bid opening (in sealed bid
acquisitions) or by close of business on the fifth business day
after notification by the contracting officer of the apparently
successful offeror (in negotiated acquisitions). Any protest
received after these time limits is untimely. Any protest
received prior to bid opening or notification of intended
award, whichever applies, is premature and shall be returned
to the protester.

(e) Except for premature protests, the contracting officer
must forward any protest received, notwithstanding whether
the contracting officer believes that the protest is insuffi-
ciently specific or untimely, to:

AA/HUB
U.S. Small Business Administration
409 3rd Street, SW
Washington, DC 20416.

The AA/HUB will notify the protester and the contracting
officer of the protest was received and whether the protest will
be processed or dismissed for lack of timeliness or specificity.

(f) SBA will determine the HUBZone status of the pro-
tested HUBZone small business concern within 15 business
days after receipt of a protest. If SBA does not contact the
contracting officer within 15 business days, the contracting
officer may award the contract to the apparently successful
offeror, unless the contracting officer has granted SBA an
extension. The contracting officer may award the contract
after receipt of a protest if the contracting officer determines
in writing that an award must be made to protect the public
interest.

(g) SBA will notify the contracting officer, the protester,
and the protested concern of its determination. The determi-
nation is effective immediately and is final unless overturned
on appeal by SBA's Associate Deputy Administrator for Gov-
ernment Contracting and 8(a) Business Development (ADA/
GC&8(a)BD).

(h) The protested HUBZone small business concern, the
protester, or the contracting officer may file appeals of protest
determinations with SBA's ADA/GC&8(a)BD. The ADA/
GC&8(a)BD must receive the appeal no later than 5 business
days after the date of receipt of the protest determination.
SBA will dismiss any appeal received after the 5-day period.

(i) The appeal must be in writing. The appeal must identify
the protest determination being appealed and must set forth a
full and specific statement as to why the decision is erroneous
or what significant fact the AA/HUB failed to consider.

(j) The party appealing the decision must provide notice of
the appeal to the contracting officer and either the protested
HUBZone small business concern or the original protester, as
appropriate. SBA will not consider additional information or
changed circumstances that were not disclosed at the time of
the AA/HUB's decision or that are based on disagreement
with the findings and conclusions contained in the determina-
tion.

(k) The ADA/GC&8(a)BD will make its decision within 5
business days of the receipt of the appeal, if practicable, and
will base its decision only on the information and documen-
tation in the protest record as supplemented by the appeal.
SBA will provide a copy of the decision to the contracting
officer, the protester, and the protested HUBZone small busi-
ness concern. The SBA decision, if received before award,
will apply to the pending acquisition. SBA rulings received
after award will not apply to that acquisition. The ADA/
GC&8(a)BD’s decision is the final decision.

19.307 Solicitation provisions.
(a)(1) Insert the provision at 52.219-1, Small Business

Program Representations, in solicitations exceeding the
micro-purchase threshold when the contractor will perform
the contract inside the United States, its territories or posses-
sions, Puerto Rico, the Trust Territory of the Pacific Islands,
or the District of Columbia.

(2) Use the provision with its Alternate I in solicitations
issued by DoD, NASA, or the Coast Guard that the contract-
ing officer expects will exceed the threshold at 4.601(a).

(b) Insert the provision at 52.219-22, Small Disadvantaged
Business Status, in solicitations that include the clause at
52.219-23, Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns, or 52.219-25, Small Dis-
advantaged Business Participation Program—Disadvantaged
Status and Reporting. Use the provision with its Alternate I in
solicitations for acquisitions for which a price evaluation
adjustment for small disadvantaged business concerns is
authorized on a regional basis.

(c) When contracting by sealed bidding, insert the
provision at 52.219-2, Equal Low Bids, in solicitations when
the contractor will perform the contract inside the United
States, its territories or possessions, Puerto Rico, the Trust
Territory of the Pacific Islands, or the District of Columbia.
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SUBPART 19.5—SET-ASIDES FOR SMALL BUSINESS 19.505

19.502-5 Insufficient causes for not setting aside an
acquisition.
None of the following is, in itself, sufficient cause for not

setting aside an acquisition:
(a) A large percentage of previous contracts for the

required item(s) has been placed with small business con-
cerns.

(b) The item is on an established planning list under the
Industrial Readiness Planning Program. However, a total
small business set-aside shall not be made when the list con-
tains a large business Planned Emergency Producer of the
item(s) who has conveyed a desire to supply some or all of the
required items.

(c) The item is on a Qualified Products List. However, a
total small business set-aside shall not be made if the list con-
tains the products of large businesses unless none of the large
businesses desire to participate in the acquisition.

(d) A period of less than 30 days is available for receipt of
offers.

(e) The acquisition is classified.
(f) Small business concerns are already receiving a fair

proportion of the agency’s contracts for supplies and services.
(g) A class small business set-aside of the item or service

has been made by another contracting activity.
(h) A “brand name or equal” product description will be

used in the solicitation.

19.503 Setting aside a class of acquisitions for small
business.
(a) A class of acquisitions of selected products or services,

or a portion of the acquisitions, may be set aside for exclusive
participation by small business concerns if individual acqui-
sitions in the class will meet the criteria in 19.502-1, 19.502-
2, or 19.502-3(a). The determination to make a class small
business set-aside shall not depend on the existence of a cur-
rent acquisition if future acquisitions can be clearly foreseen.

(b) The determination to set aside a class of acquisitions
for small business may be either unilateral or joint.

(c) Each class small business set-aside determination shall
be in writing and must—

(1) Specifically identify the product(s) and service(s) it
covers;

(2) Provide that the set-aside does not apply to any
acquisition automatically reserved for small business con-
cerns under 19.502-2(a).

(3) Provide that the set-aside applies only to the
(named) contracting office(s) making the determination; and

(4) Provide that the set-aside does not apply to any indi-
vidual acquisition if the requirement is not severable into two
or more economic production runs or reasonable lots, in the
case of a partial class set-aside.

(d) The contracting officer shall review each individual
acquisition arising under a class small business set-aside to

identify any changes in the magnitude of requirements, spec-
ifications, delivery requirements, or competitive market con-
ditions that have occurred since the initial approval of the
class set-aside. If there are any changes of such a material
nature as to result in probable payment of more than a fair
market price by the Government or in a change in the capa-
bility of small business concerns to satisfy the requirements,
the contracting officer may withdraw or modify (see
19.506(a)) the unilateral or joint set-aside by giving written
notice to the SBA procurement center representative (if one
is assigned), stating the reasons.

19.504 [Reserved]

19.505 Rejecting Small Business Administration
recommendations.
(a) If the contracting officer rejects a recommendation of

the SBA procurement center representative or breakout pro-
curement center representative, written notice shall be fur-
nished to the appropriate SBA center representative within 5
working days of the contracting officer's receipt of the recom-
mendation.

(b) The SBA procurement center representative may
appeal the contracting officer’s rejection to the head of the
contracting activity (or designee) within 2 working days after
receiving the notice. The head of the contracting activity (or
designee) shall render a decision in writing, and provide it to
the SBA representative within 7 working days. Pending issu-
ance of a decision to the SBA procurement center representa-
tive, the contracting officer shall suspend action on the
acquisition.

(c) If the head of the contracting activity agrees that the
contracting officer’s rejection was appropriate—

(1) Within 1 working day, the SBA procurement center
representative may request the contracting officer to suspend
action on the acquisition until the SBA Administrator appeals
to the agency head (see paragraph (f) of this section); and

(2) The SBA must be allowed 15 working days after
making such a written request, within which the Administra-
tor of SBA—

(i) May appeal to the Secretary of the Department
concerned; and

(ii) Must notify the contracting officer whether the
further appeal has, in fact, been taken. If notification is not
received by the contracting officer within the 15-day period,
it is deemed that the SBA request to suspend the contract
action has been withdrawn and that an appeal to the Secretary
was not taken.

(d) When the contracting officer has been notified within
the 15-day period that the SBA has appealed to the agency
head, the head of the contracting activity (or designee) shall
forward justification for its decision to the agency head. The
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contracting officer shall suspend contract action until notifi-
cation is received that the SBA appeal has been settled.

(e) The agency head shall reply to the SBA within 30
working days after receiving the appeal. The decision of the
agency head shall be final.

(f) A request to suspend action on an acquisition need not
be honored if the contracting officer determines that proceed-
ing to contract award and performance is in the public inter-
est. The contracting officer shall include in the contract file a
statement of the facts justifying the determination, and shall
promptly notify the SBA representative of the determination
and provide a copy of the justification.

19.506 Withdrawing or modifying small business set-
asides.
(a) If, before award of a contract involving a small business

set-aside, the contracting officer considers that award would
be detrimental to the public interest (e.g., payment of more
than a fair market price), the contracting officer may with-
draw the small business set-aside determination whether it
was unilateral or joint. The contracting officer shall initiate a
withdrawal of an individual small business set-aside by giv-
ing written notice to the agency small business specialist and
the SBA procurement center representative, if one is
assigned, stating the reasons. In a similar manner, the con-
tracting officer may modify a unilateral or joint class small
business set-aside to withdraw one or more individual acqui-
sitions.

(b) If the agency small business specialist does not agree
to a withdrawal or modification, the case shall be promptly
referred to the SBA representative (if one is assigned) for
review. If an SBA representative is not assigned, disagree-
ments between the agency small business specialist and the
contracting officer shall be resolved using agency procedures.
However, the procedures are not applicable to automatic dis-
solutions of small business set-asides (see 19.507) or dissolu-
tion of small business set-asides under $100,000.

(c) The contracting officer shall prepare a written state-
ment supporting any withdrawal or modification of a small
business set-aside and include it in the contract file.

19.507 Automatic dissolution of a small business set-
aside.

(a) If a small business set-aside acquisition or portion of an
acquisition is not awarded, the unilateral or joint determina-
tion to set the acquisition aside is automatically dissolved for
the unawarded portion of the set-aside. The required supplies
and/or services for which no award was made may be
acquired by sealed bidding or negotiation, as appropriate.

(b) Before issuing a solicitation for the items called for in
a small business set-aside that was dissolved, the contracting
officer shall ensure that the delivery schedule is realistic in the
light of all relevant factors, including the capabilities of small
business concerns.

19.508 Solicitation provisions and contract clauses.

(a) [Reserved]

(b) [Reserved]

(c) The contracting officer shall insert the clause at 52.219-
6, Notice of Total Small Business Set-Aside, in solicitations
and contracts involving total small business set-asides. The
clause at 52.219-6 with its Alternate I will be used when the
acquisition is for a product in a class for which the Small
Business Administration has waived the nonmanufacturer
rule (see 19.102(f)(4) and (5)).

(d) The contracting officer shall insert the clause at 52.219-
7, Notice of Partial Small Business Set-Aside, in solicitations
and contracts involving partial small business set-asides. The
clause at 52.219-7 with its Alternate I will be used when the
acquisition is for a product in a class for which the Small
Business Administration has waived the nonmanufacturer
rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at 52.219-
14, Limitations on Subcontracting, in solicitations and con-
tracts for supplies, services, and construction, if any portion
of the requirement is to be set aside for small business and the
contract amount is expected to exceed $100,000.
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Subpart 19.13—Historically Underutilized
Business Zone (HUBZone) Program

19.1301 General.
(a) The Historically Underutilized Business Zone (HUB-

Zone) Act of 1997 (15 U.S.C. 631 note) created the HUBZone
Program (sometimes referred to as the “HUBZone Empower-
ment Contracting Program”).

(b) The purpose of the HUBZone Program is to provide
Federal contracting assistance for qualified small business
concerns located in historically underutilized business zones,
in an effort to increase employment opportunities, invest-
ment, and economic development in those areas.

19.1302 Applicability.
The procedures in this subpart apply to all Federal agen-

cies that employ one or more contracting officers.

19.1303 Status as a qualified HUBZone small business
concern.
(a) Status as a qualified HUBZone small business concern

is determined by the Small Business Administration (SBA) in
accordance with 13 CFR part 126.

(b) If the SBA determines that a concern is a qualified
HUBZone small business concern, it will issue a certification
to that effect and will add the concern to the List of Qualified
HUBZone Small Business Concerns on its Internet website at
http://www.sba.gov/hubzone. A firm on the list is eligible for
HUBZone program preferences without regard to the place of
performance. The concern must appear on the list to be a
HUBZone small business concern.

(c) A joint venture (see 19.101) may be considered a HUB-
Zone small business if the business entity meets all the criteria
in 13 CFR 126.616.

(d) Except for construction or services, any HUBZone
small business concern (nonmanufacturer) proposing to fur-
nish a product that it did not itself manufacture must furnish
the product of a HUBZone small business concern manufac-
turer to receive a benefit under this subpart.

19.1304 Exclusions.
This subpart does not apply to—
(a) Requirements that can be satisfied through award to—

(1) Federal Prison Industries, Inc. (see Subpart 8.6); or
(2) Javits-Wagner-O'Day Act participating non-profit

agencies for the blind or severely disabled (see Subpart 8.7);
(b) Orders under indefinite delivery contracts (see Subpart

16.5);
(c) Orders against Federal Supply Schedules (see Subpart

8.4);
(d) Requirements currently being performed by an 8(a)

participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA

has consented to release the requirements from the 8(a) Pro-
gram;

(e) Requirements that do not exceed the micro-purchase
threshold; or

(f) Requirements for commissary or exchange resale
items.

19.1305 HUBZone set-aside procedures.
(a) A participating agency contracting officer shall set

aside acquisitions exceeding the simplified acquisition
threshold for competition restricted to HUBZone small busi-
ness concerns when the requirements of paragraph (b) of this
section can be satisfied. The contracting officer shall consider
HUBZone set-asides before considering HUBZone sole
source awards (see 19.1306) or small business set-asides (see
Subpart 19.5).

(b) To set aside an acquisition for competition restricted to
HUBZone small business concerns, the contracting officer
must have a reasonable expectation that—

(1) Offers will be received from two or more HUBZone
small business concerns; and

(2) Award will be made at a fair market price.
(c) A participating agency may set aside acquisitions

exceeding the micro-purchase threshold but not exceeding the
simplified acquisition threshold for competition restricted to
HUBZone small business concerns at the sole discretion of
the contracting officer, provided the requirements of para-
graph (b) of this section can be satisfied.

(d) If the contracting officer receives only one acceptable
offer from a qualified HUBZone small business concern in
response to a set aside, the contracting officer should make an
award to that concern. If the contracting officer receives no
acceptable offers from HUBZone small business concerns,
the HUBZone set-aside shall be withdrawn and the require-
ment, if still valid, set aside for small business concerns, as
appropriate (see Subpart 19.5).

(e) The procedures at 19.202-1 and, except for acquisitions
not exceeding the simplified acquisition threshold, at 19.402
apply to this section. When the SBA intends to appeal a con-
tracting officer's decision to reject a recommendation of the
SBA procurement center representative to set aside an acqui-
sition for competition restricted to HUBZone small business
concerns, the SBA procurement center representative shall
notify the contracting officer, in writing, of its intent within 5
working days of receiving the contracting officer's notice of
rejection. Upon receipt of notice of SBA's intent to appeal, the
contracting officer shall suspend action on the acquisition
unless the head of the contracting activity makes a written
determination that urgent and compelling circumstances,
which significantly affect the interests of the Government,
exist. Within 15 working days of SBA's notification to the
contracting officer, SBA shall file its formal appeal with the
head of the contracting activity, or that agency may consider
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the appeal withdrawn. The head of the contracting activity
shall reply to SBA within 15 working days of receiving the
appeal. The decision of the head of the contracting activity
shall be final.

19.1306 HUBZone sole source awards.

(a) A participating agency contracting officer may award
contracts to HUBZone small business concerns on a sole
source basis without considering small business set-asides
(see Subpart 19.5), provided—

(1) Only one HUBZone small business concern can sat-
isfy the requirement;

(2) The anticipated price of the contract, including
options, will not exceed—

(i) $5,000,000 for a requirement within the North
American Industry Classification System (NAICS) codes for
manufacturing; or

(ii) $3,000,000 for a requirement within any other
NAICS code;

(3) The requirement is not currently being performed by
a non-HUBZone small business concern;

(4) The acquisition is greater than the simplified acqui-
sition threshold (see Part 13);

(5) The HUBZone small business concern has been
determined to be a responsible contractor with respect to per-
formance; and

(6) Award can be made at a fair and reasonable price.

(b) The SBA has the right to appeal the contracting
officer's decision not to make a HUBZone sole source award.

19.1307 Price evaluation preference for HUBZone small
business concerns.

(a) The price evaluation preference for HUBZone small
business concerns shall be used in acquisitions conducted
using full and open competition. The preference shall not be
used—

(1) In acquisitions expected to be less than or equal to
the simplified acquisition threshold;

(2) Where price is not a selection factor so that a price
evaluation preference would not be considered (e.g., Archi-
tect/Engineer acquisitions);

(3) Where all fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

(b) The contracting officer shall give offers from HUB-
Zone small business concerns a price evaluation preference
by adding a factor of 10 percent to all offers, except—

(1) Offers from HUBZone small business concerns that
have not waived the evaluation preference;

(2) Otherwise successful offers from small business
concerns;

(3) Otherwise successful offers of eligible products
under the Trade Agreements Act when the acquisition equals
or exceeds the dollar threshold in 25.403; and

(4) Otherwise successful offers where application of the
factor would be inconsistent with a Memorandum of Under-
standing or other international agreement with a foreign gov-
ernment (see agency supplement).

(c) The factor of 10 percent shall be applied on a line item
basis or to any group of items on which award may be made.
Other evaluation factors, such as transportation costs or rent-
free use of Government facilities, shall be added to the offer
to establish the base offer before adding the factor of 10 per-
cent.

(d) A concern that is both a HUBZone small business con-
cern and a small disadvantaged business concern shall receive
the benefit of both the HUBZone small business price evalu-
ation preference and the small disadvantaged business price
evaluation adjustment (see Subpart 19.11). Each applicable
price evaluation preference or adjustment shall be calculated
independently against an offeror's base offer. These individ-
ual preference and adjustment amounts shall both be added to
the base offer to arrive at the total evaluated price for that
offer.

19.1308 Contract clauses.

(a) The contracting officer shall insert the clause 52.219-3,
Notice of Total HUBZone Set-Aside, in solicitations and con-
tracts for acquisitions that are set aside for HUBZone small
business concerns under 19.1305 or 19.1306.

(b) The contracting officer shall insert the clause at FAR
52.219-4, Notice of Price Evaluation Preference for HUB-
Zone Small Business Concerns, in solicitations and contracts
for acquisitions conducted using full and open competition.
The clause shall not be used in acquisitions that do not exceed
the simplified acquisition threshold.

* * * * * *
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28.000 Scope of part.
This part prescribes requirements for obtaining financial

protection against losses under contracts that result from the
use of the sealed bid or negotiated methods. It covers bid guar-
antees, bonds, alternative payment protections, security for
bonds, and insurance.

28.001 Definitions.
As used in this part—
“Attorney-in-fact” means an agent, independent agent,

underwriter, or any other company or individual holding a
power of attorney granted by a surety (see also “power of attor-
ney”at 2.101).

“Bid” means any response to a solicitation, including a pro-
posal under a negotiated acquisition. See the definition of
“offer”at 2.101.

“Bid guarantee” means a form of security assuring that the
bidder—

(1) Will not withdraw a bid within the period specified
foracceptance;and

(2) Will execute a written contract and furnish required
bonds, including any necessary coinsurance or reinsurance
agreements, within the time specified in the bid, unless a longer
timeallowed, after receiptof thespecified forms.

“Bidder” means any entity that is responding or has
responded to a solicitation, including an offeror under a negoti-
ated acquisition.

“Bond” means a written instrument executed by a bidder or
contractor (the “principal”), and a second party (the “surety” or
“sureties”) (except as provided in 28.204), to assure fulfill-
ment of the principal’s obligations to a third party (the “obli-
gee” or “Government”), identified in the bond. If the
principal’s obligations are not met, the bond assures payment,
to the extent stipulated, of any loss sustained by the obligee.
The types ofbonds and related documents areas follows:

(1) An advance payment bond secures fulfillment of the
contractor’sobligations underan advancepayment provision.

(2) An annual bid bond is a single bond furnished by a
bidder, in lieu of separate bonds, which secure all bids (on other
than construction contracts) requiring bonds submitted during
aspecific Government fiscalyear.

(3) An annual performance bond is a single bond fur-
nished by a contractor, in lieu of separate performance bonds,
to secure fulfillment of the contractor’s obligations under con-
tracts (other than construction contracts) requiring bonds
entered into during a specificGovernment fiscal year.

(4) A patent infringement bond secures fulfillment of the
contractor’sobligations undera patent provision.

(5) A payment bond assures payments as required by law
to all persons supplying labor or material in the prosecution of
thework provided for in thecontract.

(6)A performance bond secures performance and fulfill-
ment of the contractor’sobligations under thecontract.

“Consent of surety” means an acknowledgment by a surety
that its bond given in connection with a contract continues to
apply to the contract as modified.

“Penal sum” or “penal amount” means the amount of
money specified in a bond (or a percentage of the bid price in a
bid bond) as the maximum payment for which the surety is
obligated or the amount of security required to be pledged to
the Government in lieu of a corporate or individual surety for
thebond.

“Reinsurance” means a transaction which provides that a
surety, for a consideration, agrees to indemnify another surety
against loss which the latter may sustain under a bond which it
has issued.

Subpart 28.1—Bondsand OtherFinancial
Protections

28.100 Scopeof subpart.
This subpart prescribes requirements and procedures for the

use of bonds, alternative payment protections, and all types of
bid guarantees.

28.101 Bid guarantees.

28.101-1 Policy onuse.
(a) A contracting officer shall not require a bid guarantee

unless a performance bond or a performance and payment
bond is also required (see 28.102 and 28.103). Except as pro-
vided in paragraph (c) of this subsection, bid guarantees shall
be required whenever a performance bond or a performance
and payment bond is required.

(b) All types of bid guarantees are acceptable for supply or
service contracts (see annual bid bonds and annual perfor-
mance bonds coverage in 28.001). Only separate bid guaran-
tees are acceptable in connection with construction contracts.
Agencies may specify that only separate bid bonds are accept-
able in connection with construction contracts.

(c) The chief of the contracting office may waive the
requirement to obtain a bid guarantee when a performance
bond or a performance and payment bond is required if it is
determined that a bid guarantee is not in the best interest of the
Government for a specific acquisition (e.g., overseas construc-
tion, emergency acquisitions, sole-source contracts). Class
waivers may beauthorized by theagency head ordesignee.

28.101-2 Solicitation provisionorcontractclause.
(a) The contracting officer shall insert a provision or clause

substantially the same as the provision at 52.228-1, Bid Guar-
antee, in solicitations or contracts that require a bid guarantee
or similar guarantee. For example, the contracting officer may
modify this provision—

(1)To set a period of time that is other than 10 days for the
return ofexecuted bonds;
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(2) For use in connection with construction solicitations
when the agency has specified that only separate bid bonds are
acceptable in accordance with 28.101-1(b);

(3)Foruse in solicitations fornegotiated contracts; or
(4) For use in service contracts containing options for

extended performance.
(b) The contracting officer shall determine the amount of

the bid guarantee for insertion in the provision at 52.228-1 (see
28.102-2(a)). The amount shall be adequate to protect the Gov-
ernment from loss should the successful bidder fail to execute
further contractual documents and bonds as required. The bid
guarantee amount shall be at least 20 percent of the bid price
but shall not exceed $3 million. When the penal sum is
expressed as a percentage, a maximum dollar limitation may
be stated.

28.101-3 [Reserved]

28.101-4 Noncompliance with bid guarantee
requirements.
(a) In sealed bidding, noncompliance with a solicitation

requirement for a bid guarantee requires rejection of the bid,
except in the situations described in paragraph (c) of this sub-
section when thenoncomplianceshallbewaived.

(b) In negotiation, noncompliance with a solicitation
requirement for a bid guarantee requires rejection of an initial
proposal as unacceptable, if a determination is made to award
the contract based on initial proposals without discussion,
except in the situations described in paragraph (c) of this sub-
section when noncompliance shall be waived. (See
15.306(a)(2) for conditions regarding making awards based on
initial proposals.) If the conditions for awarding based on ini-
tial proposals are not met, deficiencies in bid guarantees sub-
mitted by offerors determined to be in the competitive range
shall be addressed during discussions and the offeror shall be
given an opportunity to correct thedeficiency.

(c) Noncompliance with a solicitation requirement for a bid
guarantee shall be waived in the following circumstances
unless the contracting officer determines in writing that accep-
tance of the bid would be detrimental to the Government's
interestwhen—

(1) Only one offer is received. In this case, the contract-
ing officer may require the furnishing of the bid guarantee
beforeaward;

(2) The amount of the bid guarantee submitted is less
than required, but is equal to or greater than the difference
between the offer price and thenexthigheracceptableoffer;

(3) The amount of the bid guarantee submitted, although
less than that required by the solicitation for the maximum
quantity offered, is sufficient for a quantity for which the off-
eror is otherwise eligible for award. Any award to the offeror
shall notexceed thequantity covered by the bid guarantee;

(4) The bid guarantee is received late, and late receipt is
waived under14.304;

(5) A bid guarantee becomes inadequate as a result of the
correction of a mistake under 14.407 (but only if the bidder will
increase the bid guarantee to the level required for the cor-
rected bid);

(6) A telegraphic offer modification is received without
corresponding modification of the bid guarantee, if the modifi-
cation expressly refers to the previous offer and the offeror cor-
rects any deficiency in bid guarantee;

(7) An otherwise acceptable bid bond was submitted
with a signed offer, but the bid bond was not signed by the off-
eror;

(8) An otherwise acceptable bid bond is erroneously
dated orbears no dateat all; or

(9) A bid bond does not list the United States as obligee,
but correctly identifies the offeror, the solicitation number, and
the name and location of the project involved, so long as it is
acceptable in all other respects.

28.102 Performance and payment bonds and alternative
paymentprotections forconstruction contracts.

28.102-1 General.
(a) The Miller Act (40 U.S.C. 270a-270f) requires perfor-

mance and payment bonds for any construction contract
exceeding $100,000, except that this requirement may be
waived—

(1) By the contracting officer for as much of the work as
is to be performed in a foreign country upon finding that it is
impracticable for thecontractor to furnish such bond;or

(2) As otherwise authorized by the Miller Act or other
law.

(b)(1) Pursuant to Section 4104(b)(2) of the Federal Acqui-
sition Streamlining Act of 1994 (Public Law 103-355), for con-
struction contracts greater than $25,000, but not greater than
$100,000, the contracting officer shall select two or more of the
following payment protections, giving particular consider-
ation to inclusion of an irrevocable letter of credit as one of the
selected alternatives:

(i)Apayment bond.
(ii)An irrevocable letterof credit (ILC).
(iii) A tripartite escrow agreement. The prime con-

tractor establishes an escrow account in a federally insured
financial institution and enters into a tripartite escrow agree-
ment with the financial institution, as escrow agent, and all of
the suppliers of labor and material. The escrow agreement shall
establish the terms of payment under the contract and of resolu-
tion of disputes among the parties. The Government makes
payments to the contractor’s escrow account, and the escrow
agent distributes the payments in accordance with the agree-
ment, or triggers the disputes resolution procedures if required.
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capital asset or an operational unit, or a new addition to
either. The items in the group individually cost less than the
minimum amount established by the contractor for capitali-
zation for the classes of assets acquired but in the aggregate
they represent a material investment. The group, as a com-
plement, is expected to be held for continued service beyond
the current period. Initial outfitting of the unit is completed
when the unit is ready and available for normal operations.

“Pay-as-you-go cost method” means a method of recog-
nizing pension cost only when benefits are paid to retired
employees or their beneficiaries.

“Pension plan” means a deferred compensation plan
established and maintained by one or more employers to
provide systematically for the payment of benefits to plan
participants after their retirements, provided that the bene-
fits are paid for life or are payable for life at the option of
the employees. Additional benefits such as permanent and
total disability and death payments, and survivorship pay-
ments to beneficiaries of deceased employees, may be an
integral part of a pension plan.

“Pension plan participant” means any employee or
former employee of an employer or any member or former
member of an employee organization, who is or may
become eligible to receive a benefit from a pension plan
which covers employees of such employer or members of
such organization who have satisfied the plan’s participation
requirements, or whose beneficiaries are receiving or may
be eligible to receive any such benefit. A participant whose
employment status with the employer has not been termi-
nated is an active participant of the employer’s pension
plan.

“Profit center” means (except for Subparts 31.3 and
31.6) the smallest organizationally independent segment of
a company charged by management with profit and loss
responsibilities.

“Projected benefit cost method” means either—

(1) Any of the several actuarial cost methods that dis-
tribute the estimated total cost of all of the employees’ pro-
spective benefits over a period of years, usually their
working careers; or

(2) A modification of the accrued benefit cost method
that considers projected compensation levels.

“Proposal” means any offer or other submission used as
a basis for pricing a contract, contract modification, or ter-
mination settlement or for securing payments thereunder.

“Qualified pension plan” means a pension plan compris-
ing a definite written program communicated to and for the
exclusive benefit of employees that meets the criteria
deemed essential by the Internal Revenue Service as set
forth in the Internal Revenue Code for preferential tax treat-
ment regarding contributions, investments, and distribu-
tions. Any other plan is a nonqualified pension plan.

“Self-insurance charge” means a cost which represents
the projected average loss under a self-insurance plan.

“Service life” means the period of usefulness of a tangi-
ble capital asset (or group of assets) to its current owner.
The period may be expressed in units of time or output. The
estimated service life of a tangible capital asset (or group of
assets) is a current forecast of its service life and is the
period over which depreciation cost is to be assigned.

“Spread-gain actuarial cost method” means any of the
several projected benefit actuarial cost methods under
which actuarial gains and losses are included as part of the
current and future normal costs of the pension plan.

“Standard cost” means any cost computed with the use
of preestablished measures.

“Tangible capital asset” means an asset that has physical
substance, more than minimal value, and is expected to be
held by an enterprise for continued use or possession
beyond the current accounting period for the services it
yields.

“Termination of employment gain or loss” means an
actuarial gain or loss resulting from the difference between
the assumed and actual rates at which pension plan partici-
pants separate from employment for reasons other than
retirement, disability, or death.

“Variance” means the difference between a preestab-
lished measure and an actual measure.

“Weighted average cost” means an inventory costing
method under which an average unit cost is computed peri-
odically by dividing the sum of the cost of beginning inven-
tory plus the cost of acquisitions by the total number of
units included in these two categories.

31.002 Availability of accounting guide.
Contractors needing assistance in developing or improv-

ing their accounting systems and procedures may request a
copy of the Defense Contract Audit Agency Pamphlet No.
7641.90, Information for Contractors. The pamphlet is
available via the Internet at http://www.dcaa.mil.

Subpart 31.1—Applicability

31.100 Scope of subpart.
This subpart describes the applicability of the cost princi-

ples and procedures in succeeding subparts of this part to
various types of contracts and subcontracts. It also describes
the need for advance agreements.

31.101 Objectives.
In recognition of differing organizational characteristics,

the cost principles and procedures in the succeeding sub-
parts are grouped basically by organizational type; e.g.,
commercial concerns and educational institutions. The over-
all objective is to provide that, to the extent practicable, all
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organizations of similar types doing similar work will fol-
low the same cost principles and procedures. To achieve
this uniformity, individual deviations concerning cost prin-
ciples require advance approval of the agency head or des-
ignee. Class deviations for the civilian agencies require
advance approval of the Civilian Agency Acquisition Coun-
cil. Class deviations for the National Aeronautics and Space
Administration require advance approval of the Assistant
Administrator for Procurement. Class deviations for the
Department of Defense require advance approval of the
Director of Defense Procurement, Office of the Under Sec-
retary of Defense for Acquisition, Technology, and Logis-
tics.

31.102 Fixed-price contracts.

The applicable subparts of Part 31 shall be used in the
pricing of fixed-price contracts, subcontracts, and modifica-
tions to contracts and subcontracts whenever (a) cost analy-
sis is performed, or (b) a fixed-price contract clause requires
the determination or negotiation of costs. However, applica-
tion of cost principles to fixed-price contracts and subcon-
tracts shall not be construed as a requirement to negotiate
agreements on individual elements of cost in arriving at
agreement on the total price. The final price accepted by the
parties reflects agreement only on the total price. Further,
notwithstanding the mandatory use of cost principles, the
objective will continue to be to negotiate prices that are fair
and reasonable, cost and other factors considered.

31.103 Contracts with commercial organizations.

This category includes all contracts and contract
modifications for supplies, services, or experimental, devel-
opmental, or research work negotiated with organizations
other than educational institutions (see 31.104), construction
and architect-engineer contracts (see 31.105), State and
local governments (see 31.107) and nonprofit organizations
(see 31.108) on the basis of cost.

(a) The cost principles and procedures in Subpart 31.2
and agency supplements shall be used in pricing negotiated
supply, service, experimental, developmental, and research
contracts and contract modifications with commercial orga-
nizations whenever cost analysis is performed as required
by 15.404-1(c).

(b) In addition, the contracting officer shall incorporate
the cost principles and procedures in Subpart 31.2 and
agency supplements by reference in contracts with commer-
cial organizations as the basis for—

(1) Determining reimbursable costs under—

(i) Cost-reimbursement contracts and cost-reim-
bursement subcontracts under these contracts performed by
commercial organizations and

(ii) The cost-reimbursement portion of time-and-
materials contracts except when material is priced on a basis
other than at cost (see 16.601(b)(3));

(2) Negotiating indirect cost rates (see Subpart 42.7);
(3) Proposing, negotiating, or determining costs under

terminated contracts (see 49.103 and 49.113);
(4) Price revision of fixed-price incentive contracts

(see 16.204 and 16.403);
(5) Price redetermination of price redetermination

contracts (see 16.205 and 16.206); and
(6) Pricing changes and other contract modifications.

31.104 Contracts with educational institutions.
This category includes all contracts and contract modifi-

cations for research and development, training, and other
work performed by educational institutions.

(a) The contracting officer shall incorporate the cost
principles and procedures in Subpart 31.3 by reference in
cost-reimbursement contracts with educational institutions
as the basis for—

(1) Determining reimbursable costs under the con-
tracts and cost-reimbursement subcontracts thereunder per-
formed by educational institutions;

(2) Negotiating indirect cost rates; and
(3) Settling costs of cost-reimbursement terminated

contracts (see Subpart 49.3 and 49.109-7).
(b) The cost principles in this subpart are to be used as a

guide in evaluating costs in connection with negotiating
fixed-price contracts and termination settlements.

31.105 Construction and architect-engineer contracts.
(a) This category includes all contracts and contract mod-

ifications negotiated on the basis of cost with organizations
other than educational institutions (see 31.104), State and
local governments (see 31.107), and nonprofit organizations
except those exempted under OMB Circular A-122 (see
31.108) for construction management or construction, alter-
ation or repair of buildings, bridges, roads, or other kinds of
real property. It also includes architect-engineer contracts
related to construction projects. It does not include contracts
for vessels, aircraft, or other kinds of personal property.

(b) Except as otherwise provided in (d) of this section,
the cost principles and procedures in Subpart 31.2 shall be
used in the pricing of contracts and contract modifications
in this category if cost analysis is performed as required by
15.404-1(c).

(c) In addition, the contracting officer shall incorporate
the cost principles and procedures in Subpart 31.2 (as modi-
fied by (d) of this section by reference in contracts in this
category as the basis for—

(1) Determining reimbursable costs under cost-reim-
bursement contracts, including cost-reimbursement subcon-
tracts thereunder;
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32.000 Scope of part.
This part prescribes policies and procedures for contract

financing and other payment matters. This part addresses—
(a) Payment methods, including partial payments and

progress payments based on percentage or stage of comple-
tion;

(b) Loan guarantees, advance payments, and progress
payments based on costs;

(c) Administration of debts to the Government arising out
of contracts;

(d) Contract funding, including the use of contract clauses
limiting costs or funds;

(e) Assignment of claims to aid in private financing;
(f) Selected payment clauses;
(g) Financing of purchases of commercial items;
(h) Performance-based payments; and
(i) Electronic funds transfer payments.

32.001 Definitions.
As used in this part—
“Commercial interim payment” means any payment that

is not a commercial advance payment or a delivery payment.
These payments are contract financing payments for prompt
payment purposes (i.e., not subject to the interest penalty
provisions of the Prompt Payment Act in accordance with
Subpart 32.9). A commercial interim payment is given to
the contractor after some work has been done, whereas a
commercial advance payment is given to the contractor
when no work has been done.

“Contract action” means an action resulting in a contract,
as defined in Subpart 2.1, including actions for additional
supplies or services outside the existing contract scope, but
not including actions that are within the scope and under the
terms of the existing contract, such as contract modifications
issued pursuant to the Changes clause, or funding and other
administrative changes.

“Contract financing payment” means an authorized Gov-
ernment disbursement of monies to a contractor prior to
acceptance of supplies or services by the Government.

(1) Contract financing payments include—
(i) Advance payments;
(ii) Performance-based payments;
(iii) Commercial advance and interim payments;
(iv) Progress payments based on cost under the

clause at 52.232-16, Progress Payments;
(v) Progress payments based on a percentage or

stage of completion (see 32.102(e)), except those made
under the clause at 52.232-5, Payments Under Fixed-Price
Construction Contracts, or the clause at 52.232-10, Pay-
ments Under Fixed-Price Architect-Engineer Contracts; and

(vi) Interim payments under a cost reimbursement
contract, except for a cost reimbursement contract for ser-

vices when Alternate I of the clause at 52.232-25, Prompt
Payment, is used.

(2) Contract financing payments do not include—
(i) Invoice payments;
(ii) Payments for partial deliveries; or
(iii) Lease and rental payments.

“Customary contract financing” means that financing
deemed by an agency to be available for routine use by con-
tracting officers. Most customary contract financing arrange-
ments should be usable by contracting officers without
specific reviews or approvals by higher management.

“Delivery payment” means a payment for accepted sup-
plies or services, including payments for accepted partial
deliveries. Commercial financing payments are liquidated
by deduction from these payments. Delivery payments are
invoice payments for prompt payment purposes.

“Designated billing office” means the office or person
(governmental or nongovernmental) designated in the con-
tract where the contractor first submits invoices and contract
financing requests. The contract might designate different
offices to receive invoices and contract financing requests.
The designated billing office might be—

(1) The Government disbursing office;
(2) The contract administration office;
(3) The office accepting the supplies delivered or ser-

vices performed by the contractor;
(4) The contract audit office; or
(5) A nongovernmental agent.

“Designated payment office” means the office designated
in the contract to make invoice payments or contract financ-
ing payments. Normally, this will be the Government dis-
bursing office.

“Due date” means the date on which payment should be
made.

“Invoice payment” means a Government disbursement of
monies to a contractor under a contract or other authorization
for supplies or services accepted by the Government.

(1) Invoice payments include—
(i) Payments for partial deliveries that have been

accepted by the Government;
(ii) Final cost or fee payments where amounts owed

have been settled between the Government and the contrac-
tor;

(iii) For purposes of Subpart 32.9 only, all pay-
ments made under the clause at 52.232-5, Payments Under
Fixed-Price Construction Contracts, and the clause at
52.232-10, Payments Under Fixed-Price Architect-Engineer
Contracts; and

(iv) Interim payments under a cost-reimbursement
contract for services when Alternate I of the clause at
52.232-25, Prompt Payment, is used.

(2) Invoice payments do not include contract financing
payments.
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“Unusual contract financing” means any financing not
deemed customary contract financing by the agency.
Unusual contract financing is financing that is legal and
proper under applicable laws, but that the agency has not
authorized contracting officers to use without specific
reviews or approvals by higher management.

32.002 Applicability of subparts.
(a) The following sections and subparts of this part are

applicable to all purchases subject to Part 32:
(1) Sections 32.000 through 32.005.
(2) Subpart 32.3, Loan Guarantees for Defense Pro-

duction.
(3) Subpart 32.6, Contract Debts.
(4) Subpart 32.7, Contract Funding.
(5) Subpart 32.8, Assignment of Claims.
(6) Subpart 32.9, Prompt Payment.
(7) Subpart 32.11, Electronic Funds Transfer.

(b) Subpart 32.2, Commercial Item Purchase Financing,
is applicable only to purchases of commercial items under
authority of Part 12.

(c) The following subparts of this part are applicable to all
purchases made under any authority other than Part 12:

(1) Subpart 32.1, Non-Commercial Item Purchase
Financing.

(2) Subpart 32.4, Advance Payments For Non-Com-
mercial Items.

(3) Subpart 32.5, Progress Payments Based on Costs.
(4) Subpart 32.10, Performance-Based Payments.

32.003 Simplified acquisition procedures financing.
Unless agency regulations otherwise permit, contract

financing shall not be provided for purchases made under the
authority of Part 13.

32.004 Contract performance in foreign countries.
The enforceability of contract provisions for security of

Government financing in a foreign jurisdiction is dependent
upon local law and procedure. Prior to providing contract
financing where foreign jurisdictions may become involved,
the contracting officer shall ensure the Government's secu-
rity is enforceable. This may require the provision of addi-
tional or different security than that normally provided for in
the standard contract clauses.

32.005 Consideration for contract financing.
(a) Requirement. When a contract financing clause is

included at the inception of a contract, there shall be no sep-
arate consideration for the contract financing clause. The
value of the contract financing to the contractor is expected
to be reflected in either (1) a bid or negotiated price that will
be lower than such price would have been in the absence of
the contract financing, or (2) contract terms and conditions,

other than price, that are more beneficial to the Government
than they would have been in the absence of the contract
financing. Adequate new consideration is required for
changes to, or the addition of, contract financing after award.

(b) Amount of new consideration. The contractor may
provide new consideration by monetary or nonmonetary
means, provided the value is adequate. The fair and reason-
able consideration should approximate the amount by which
the price would have been less had the contract financing
terms been contained in the initial contract. In the absence of
definite information on this point, the contracting officer
should apply the following criteria in evaluating whether the
proposed new consideration is adequate:

(1) The value to the contractor of the anticipated
amount and duration of the contract financing at the imputed
financial costs of the equivalent working capital.

(2) The estimated profit rate to be earned through con-
tract performance.

(c) Interest. Except as provided in Subpart 32.4, Advance
Payments for Non-Commercial Items, the contract shall not
provide for any other type of specific charges, such as inter-
est, for contract financing.

32.006 Reduction or suspension of contract payments
upon finding of fraud.

32.006-1 General.
(a) Under Title 10 of the United States Code, the statutory

authority implemented by this section is available only to the
Department of Defense; this statutory authority is not avail-
able to the National Aeronautics and Space Administration
or the United States Coast Guard. Under the Federal Prop-
erty and Administrative Services Act (41 U.S.C. 255), this
statutory authority is available to all agencies subject to that
Act.

(b) 10 U.S.C. 2307(h)(2) and 41 U.S.C. 255, as amended
by the Federal Acquisition Streamlining Act of 1994, Public
Law 103-355, provide for a reduction or suspension of fur-
ther payments to a contractor when the agency head deter-
mines there is substantial evidence that the contractor's
request for advance, partial, or progress payments is based
on fraud. This authority does not apply to commercial
interim payments under Subpart 32.2, or performance-based
payments under Subpart 32.10.

(c) The agency head may not delegate his or her responsi-
bilities under these statutes below Level IV of the Executive
Schedule.

(d) Authority to reduce or suspend payments under these
statutes is in addition to other Government rights, remedies,
and procedures.

(e) In accordance with these statutes, agency head deter-
minations and decisions under this section may be made for
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Subpart 32.7—Contract Funding

32.700 Scope of subpart.
This subpart (a) describes basic requirements for contract

funding and (b) prescribes procedures for using limitation of
cost or limitation of funds clauses. Detailed acquisition fund-
ing requirements are contained in agency fiscal regulations.

32.701 [Reserved]

32.702 Policy.
No officer or employee of the Government may create or

authorize an obligation in excess of the funds available, or in
advance of appropriations (Anti-Deficiency Act, 31 U.S.C.
1341), unless otherwise authorized by law. Before executing
any contract, the contracting officer shall—

(a) Obtain written assurance from responsible fiscal
authority that adequate funds are available or

(b) Expressly condition the contract upon availability of
funds in accordance with 32.703-2.

32.703 Contract funding requirements.

32.703-1 General.
(a) If the contract is fully funded, funds are obligated to

cover the price or target price of a fixed-price contract or the
estimated cost and any fee of a cost-reimbursement contract.

(b) If the contract is incrementally funded, funds are obli-
gated to cover the amount allotted and any corresponding
increment of fee.

32.703-2 Contracts conditioned upon availability of
funds.
(a) Fiscal year contracts. The contracting officer may ini-

tiate a contract action properly chargeable to funds of the
new fiscal year before these funds are available, provided
that the contract includes the clause at 52.232-18, Availabil-
ity of Funds (see 32.705-1(a)). This authority may be used
only for operation and maintenance and continuing services
(e.g., rentals, utilities, and supply items not financed by
stock funds)—

(1) Necessary for normal operations and
(2) For which Congress previously had consistently

appropriated funds, unless specific statutory authority exists
permitting applicability to other requirements.

(b) Indefinite-quantity or requirements contracts. A one-
year indefinite-quantity or requirements contract for services
that is funded by annual appropriations may extend beyond
the fiscal year in which it begins; provided, that—

(1) Any specified minimum quantities are certain to be
ordered in the initial fiscal year (see 37.106) and

(2) The contract includes the clause at 52.232-19,
Availability of Funds for the Next Fiscal Year (see
32.705-1(b)).

(c) Acceptance of supplies or services. The Government
shall not accept supplies or services under a contract condi-
tioned upon the availability of funds until the contracting
officer has given the contractor notice, to be confirmed in
writing, that funds are available.

32.703-3 Contracts crossing fiscal years.

(a) A contract that is funded by annual appropriations may not
cross fiscal years, except in accordance with statutory authoriza-
tion (e.g., 41 U.S.C. 11a, 31 U.S.C. 1308, 42 U.S.C. 2459a,
42 U.S.C. 3515, and paragraph (b) of this subsection), or
when the contract calls for an end product that cannot feasi-
bly be subdivided for separate performance in each fiscal
year (e.g., contracts for expert or consultant services).

(b) The head of an executive agency, except NASA, may
enter into a contract, exercise an option, or place an order
under a contract for severable services for a period that
begins in one fiscal year and ends in the next fiscal year if
the period of the contract awarded, option exercised, or order
placed does not exceed one year (10 U.S.C. 2410a and
41 U.S.C. 253l). Funds made available for a fiscal year may
be obligated for the total amount of an action entered into
under this authority.

32.704 Limitation of cost or funds.

(a)(1) When a contract contains the clause at 52.232-20,
Limitation of Cost; 52.232-21, Limitation of Cost (Facili-
ties); or 52.232-22, Limitation of Funds, the contracting
officer, upon learning that the contractor is approaching the
estimated cost of the contract or the limit of the funds allot-
ted, shall promptly obtain funding and programming infor-
mation pertinent to the contract’s continuation and notify the
contractor in writing that—

(i) Additional funds have been allotted, or the esti-
mated cost has been increased, in a specified amount;

(ii) The contract is not to be further funded and that
the contractor should submit a proposal for an adjustment of
fee, if any, based on the percentage of work completed in
relation to the total work called for under the contract;

(iii) The contract is to be terminated; or

(iv)(A) The Government is considering whether to
allot additional funds or increase the estimated cost—

(B) The contractor is entitled by the contract
terms to stop work when the funding or cost limit is reached;
and

(C) Any work beyond the funding or cost limit
will be at the contractor’s risk.
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(2) Upon learning that a partially funded contract con-
taining any of the clauses referenced in paragraph (a)(1) of
this section will receive no further funds, the contracting
officer shall promptly give the contractor written notice of
the decision not to provide funds.

(b) Under a cost-reimbursement contract, the contracting
officer may issue a change order, a direction to replace or
repair defective items or work, or a termination notice with-
out immediately increasing the funds available. Since a con-
tractor is not obligated to incur costs in excess of the
estimated cost in the contract, the contracting officer shall
ensure availability of funds for directed actions. The con-
tracting officer may direct that any increase in the estimated
cost or amount allotted to a contract be used for the sole pur-
pose of funding termination or other specified expenses.

(c) Government personnel encouraging a contractor to
continue work in the absence of funds will incur a violation
of Revised Statutes section 3679 (31 U.S.C. 1341) that may
subject the violator to civil or criminal penalties.

32.705 Contract clauses.

32.705-1 Clauses for contracting in advance of funds.

(a) Insert the clause at 52.232-18, Availability of Funds,
in solicitations and contracts if the contract will be charge-

able to funds of the new fiscal year and the contract action
will be initiated before the funds are available.

(b) The contracting officer shall insert the clause at
52.232-19, Availability of Funds for the Next Fiscal Year, in
solicitations and contracts if a one-year indefinite-quantity or
requirements contract for services is contemplated and the
contract—

(1) Is funded by annual appropriations; and
(2) Is to extend beyond the initial fiscal year (see

32.703-2(b)).

32.705-2 Clauses for limitation of cost or funds.
(a) The contracting officer shall insert the clause at

52.232-20, Limitation of Cost, in solicitations and contracts
if a fully funded cost-reimbursement contract is contem-
plated, except those for consolidated facilities, facilities
acquisition, or facilities use, whether or not the contract pro-
vides for payment of a fee.

(b) The contracting officer shall insert the clause at
52.232-21, Limitation of Cost (Facilities), in solicitations
and contracts for consolidated facilities, facilities acquisi-
tion, or facilities use (see 45.301).

(c) The contracting officer shall insert the clause at
52.232-22, Limitation of Funds, in solicitations and con-
tracts if an incrementally funded cost-reimbursement con-
tract is contemplated.
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furnish copies of the solicitation to other apparently qualified
sources.

(c) Solicitations shall require offerors to describe their
technical and management approach, identify technical
uncertainties, and make specific proposals for the resolution
of any uncertainties. The solicitation should require offerors
to include in the proposal any planned subcontracting of sci-
entific or technical work (see 35.009).

(d) Solicitations may require that proposals be organized
so that the technical portions can be efficiently evaluated by
technical personnel (see 15.204-5(b)). Solicitation and eval-
uation of proposals should be planned to minimize offerors’
and Government expense.

(e) R&D solicitations should contain evaluation factors to
be used to determine the most technically competent (see
15.304), such as—

(1) The offeror’s understanding of the scope of the
work;

(2) The approach proposed to accomplish the scientific
and technical objectives of the contract or the merit of the
ideas or concepts proposed;

(3) The availability and competence of experienced
engineering, scientific, or other technical personnel;

(4) The offeror’s experience;
(5) Pertinent novel ideas in the specific branch of sci-

ence and technology involved; and
(6) The availability, from any source, of necessary

research, test, laboratory, or shop facilities.
(f) In addition to evaluation factors for technical compe-

tence, the contracting officer shall consider, as appropriate,
management capability (including cost management tech-
niques), experience and past performance, subcontracting
practices, and any other significant evaluation criteria (e.g.,
unrealistically low cost estimates in proposals for cost-reim-
bursement or fixed-price incentive contracts). Although cost
or price is not normally the controlling factor in selecting a
contractor to perform R&D, it should not be disregarded in
arriving at a selection that best satisfies the Government’s
requirement at a fair and reasonable cost.

(g) The contracting officer should ensure that potential
offerors fully understand the details of the work, especially
the Government interpretation of the work statement. If the
effort is complex, the contracting officer should provide
potential offerors an opportunity to comment on the details
of the requirements as contained in the work statement, the
contract Schedule, and any related specifications. This may
be done at a preproposal conference (see 15.201).

(h) If it is appropriate to do so, solicitations should per-
mit offerors to propose an alternative contract type (see
16.103).

(i) In circumstances when a concern has a new idea or
product to discuss that incorporates the results of indepen-
dent R&D work funded by the concern in the private sector

and is of interest to the Government, there should be no hesi-
tancy to discuss it; however, the concern should be warned
that the Government will not be obligated by the discussion.
Under such circumstances, it may be appropriate to negotiate
directly with the concern without competition. Also, see
Subpart 15.6 concerning unsolicited proposals.

(j) The Government may issue an exploratory request to
determine the existence of ideas or prior work in a specific
field of research. Any such request shall clearly state that it
does not impose any obligation on the Government or sig-
nify a firm intention to enter into a contract.

35.008 Evaluation for award.
(a) Generally, an R&D contract should be awarded to that

organization, including any educational institution, that pro-
poses the best ideas or concepts and has the highest compe-
tence in the specific field of science or technology involved.
However, an award should not be made to obtain capabilities
that exceed those needed for successful performance of the
work.

(b) In R&D contracting, precise specifications are ordi-
narily not available. The contracting officer should therefore
take special care in reviewing the solicitation evaluation fac-
tors to assure that they are properly presented and consistent
with the solicitation.

(c) When a small business concern would otherwise be
selected for award but is considered not responsible, the
SBA Certificate of Competency procedure shall be followed
(see Subpart 19.6).

(d) The contracting officer should use the procedures in
Subpart 15.5 to notify and debrief offerors.

(e) It is important to evaluate a proposed contractor’s cost
or price estimate, not only to determine whether the estimate
is reasonable but also to provide valuable insight into the off-
eror’s understanding of the project, perception of risks, and
ability to organize and perform the work. Cost or price anal-
ysis, as appropriate (see 15.404-1(c)), is a useful tool.

35.009 Subcontracting research and development effort.
Since the selection of R&D contractors is substantially

based on the best scientific and technological sources, it is
important that the contractor not subcontract technical or sci-
entific work without the contracting officer’s advance
knowledge. During the negotiation of a cost-reimbursement
R&D contract, the contracting officer shall obtain complete
information concerning the contractor’s plans for subcon-
tracting any portion of the experimental, research, or devel-
opment effort (see also 35.007(c)). Also, when negotiating a
fixed-price contract, the contracting officer should evaluate
this information and may obtain an agreement that protects
the Government’s interests. The clause at 52.244-2, Subcon-
tracts, prescribed for certain types of contracts at 44.204(a),
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requires the contracting officer’s prior approval for the
placement of certain subcontracts.

35.010 Scientific and technical reports.
(a) R&D contracts shall require contractors to furnish sci-

entific and technical reports, consistent with the objectives
of the effort involved, as a permanent record of the work
accomplished under the contract.

(b) Agencies should make R&D contract results available
to other Government activities and the private sector. Con-
tracting officers shall follow agency regulations regarding
such matters as national security, protection of data, and
new-technology dissemination policy. Reports should be
sent to the:

National Technical Information Service (NTIS)
5285 Port Royal Road
Springfield, VA 22161.

When agencies require that completed reports be covered by
a report documentation page, Standard Form (SF) 298,
Report Documentation Page, the contractor should submit a
copy with the report.

35.011 Data.
(a) R&D contracts shall specify the technical data to be

delivered under the contract, since the data clauses required
by Part 27 do not require the delivery of any such data.

(b) In planning a developmental program when subse-
quent production contracts are contemplated, consideration
should be given to the need and time required to obtain a
technical package (plans, drawings, specifications, and other
descriptive information) that can be used to achieve competi-
tion in production contracts. In some situations, the develop-
mental contractor may be in the best position to produce
such a technical package.

35.012 Patent rights.
For a discussion of patent rights, see agency regulations

and Part 27.

35.013 Insurance.
Nonprofit, educational, or State institutions performing

cost-reimbursement contracts often do not carry insurance.
They may claim immunity from liability for torts, or, as State
institutions, they may be prohibited by State law from
expending funds for insurance. When this is the case, see
28.311 for appropriate clause coverage.

35.014 Government property and title.
(a) The requirements in Part 45 for establishing and main-

taining control over Government property apply to all R&D
contracts.

(b) In implementing 31 U.S.C. 6306, and unless an
agency head provides otherwise, the policies in paragraphs
(1) through (4) following, regarding title to equipment (and
other tangible personal property) purchased by the contractor
using Government funds provided for the conduct of basic or
applied scientific research, apply to contracts with nonprofit
institutions of higher education and nonprofit organizations
whose primary purpose is the conduct of scientific research:

(1) If the contractor obtains the contracting officer’s
advance approval, the contractor shall automatically acquire
and retain title to any item of equipment costing less than
$5,000 (or a lesser amount established by agency regula-
tions) acquired on a reimbursable basis.

(2) If purchased equipment costs $5,000 (or a lesser
amount established by agency regulations) or more, and as
the parties specifically agree in the contract, title may—

(i) Vest in the contractor upon acquisition without
further obligation to the Government;

(ii) Vest in the contractor, subject to the Govern-
ment’s right to direct transfer of the title to the Government
or to a third party within 12 months after the contract’s com-
pletion or termination (transfer of title to the Government or
third party shall not be the basis for any claim by the contrac-
tor); or

(iii) Vest in the Government, if the contracting
officer determines that vesting of title in the contractor
would not further the objectives of the agency’s research
program.

(3) If title to equipment is vested in the contractor,
depreciation, amortization, or use charges are not allowable
with respect to that equipment under any existing or future
Government contract or subcontract.

(4) If the contract is performed at a Government instal-
lation and there is a continuing need for the equipment fol-
lowing contract completion, title need not be transferred to
the contractor.

(c) The absence of an agreement covering title to equip-
ment acquired by the contractor with Government funds that
cost $1,000 or more does not limit an agency’s right to act to
vest title in a contractor as authorized by 31 U.S.C. 6306.

(d)(1) Vesting title under paragraph (b) of this section is
subject to civil rights legislation, 42 U.S.C. 2000d. Before
title is vested, the contractor must agree that—

No person in the United States shall, on the ground of race,
color, or national origin, be excluded from participation in, be
denied the benefits of, or be otherwise subjected to discrimi-
nation under this contemplated financial assistance (title to
equipment).

(2) By signing the contract, the contractor accepts and
agrees to comply with this requirement.

(e) The policies in paragraphs (b)(1) through (b)(3) and
paragraph (d) of this section are implemented in the Govern-
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Subchapter H—Clauses and Forms

PART 52—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

52.000 Scope of part.

Subpart 52.1—Instructions for Using Provisions
and Clauses

52.100 Scope of subpart.
52.101 Using Part 52.
52.102 Incorporating provisions and clauses.
52.103 Identification of provisions and clauses.
52.104 Procedures for modifying and completing

provisions and clauses.
52.105 Procedures for using alternates.
52.106 [Reserved]
52.107 Provisions and clauses prescribed in Subpart 52.1.

Subpart 52.2—Text of Provisions and Clauses
52.200 Scope of subpart.
52.201 [Reserved]
52.202-1 Definitions.
52.203-1 [Reserved]
52.203-2 Certificate of Independent Price Determination.
52.203-3 Gratuities.
52.203-4 [Reserved]
52.203-5 Covenant Against Contingent Fees.
52.203-6 Restrictions on Subcontractor Sales to the

Government.
52.203-7 Anti-Kickback Procedures.
52.203-8 Cancellation, Rescission, and Recovery of Funds

for Illegal or Improper Activity.
52.203-9 [Reserved]
52.203-10 Price or Fee Adjustment for Illegal or Improper

Activity.
52.203-11 Certification and Disclosure Regarding Payments

to Influence Certain Federal Transactions.
52.203-12 Limitation on Payments to Influence Certain

Federal Transactions.
52.204-1 Approval of Contract.
52.204-2 Security Requirements.
52.204-3 Taxpayer Identification.
52.204-4 Printed or Copied Double-Sided on Recycled

Paper.
52.204-5 Women-Owned Business (Other Than Small

Business).
52.204-6 Data Universal Numbering System (DUNS)

Number.
52.205 [Reserved]
52.206 [Reserved]
52.207-1 Notice of Cost Comparison (Sealed-Bid).
52.207-2 Notice of Cost Comparison (Negotiated).
52.207-3 Right of First Refusal of Employment.
52.207-4 Economic Purchase Quantity—Supplies.
52.207-5 Option to Purchase Equipment.
52.208-1 [Reserved]
52.208-2 [Reserved]

52.208-3 [Reserved]
52.208-4 Vehicle Lease Payments.
52.208-5 Condition of Leased Vehicles.
52.208-6 Marking of Leased Vehicles.
52.208-7 Tagging of Leased Vehicles.
52.208-8 Required Sources for Helium and Helium Usage

Data.
52.208-9 Contractor Use of Mandatory Sources of Supply

or Services.
52.209-1 Qualification Requirements.
52.209-2 [Reserved]
52.209-3 First Article Approval—Contractor Testing.
52.209-4 First Article Approval—Government Testing.
52.209-5 Certification Regarding Debarment, Suspension,

Proposed Debarment, and Other Responsibility
Matters.

52.209-6 Protecting the Government's Interest When
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment.

52.210 [Reserved]
52.211-1 Availability of Specifications Listed in the GSA

Index of Federal Specifications, Standards and
Commercial Item Descriptions, FPMR Part 101-
29.

52.211-2 Availability of Specifications Listed in the DoD
Index of Specifications and Standards (DoDISS)
and Descriptions Listed in the Acquisition
Management Systems and Data Requirements
Control List, DoD 5010.12-L.

52.211-3 Availability of Specifications Not Listed in the
GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions.

52.211-4 Availability for Examination of Specifications
Not Listed in the GSA Index of Federal
Specifications, Standards and Commercial Item
Descriptions.

52.211-5 Material Requirements.
52.211-6 Brand Name or Equal.
52.211-7 Alternatives to Government-Unique Standards.
52.211-8 Time of Delivery.
52.211-9 Desired and Required Time of Delivery.
52.211-10 Commencement, Prosecution, and Completion of

Work.
52.211-11 Liquidated Damages—Supplies, Services, or

Research and Development.
52.211-12 Liquidated Damages—Construction.
52.211-13 Time Extensions.
52.211-14 Notice of Priority Rating for National Defense

Use.
52.211-15 Defense Priority and Allocation Requirements.
52.211-16 Variation in Quantity.
52.211-17 Delivery of Excess Quantities.
52.211-18 Variation in Estimated Quantity.
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52.212-1 Instructions to Offerors—Commercial Items.
52.212-2 Evaluation—Commercial Items.
52.212-3 Offeror Representations and Certifications—

Commercial Items.
52.212-4 Contract Terms and Conditions—Commercial

Items.
52.212-5 Contract Terms and Conditions Required to

Implement Statutes or Executive Orders—
Commercial Items.

52.213-1 Fast Payment Procedure.
52.213-2 Invoices.
52.213-3 Notice to Supplier.
52.213-4 Terms and Conditions—Simplified Acquisitions

(Other Than Commercial Items).
52.214-1 [Reserved]
52.214-2 [Reserved]
52.214-3 Amendments to Invitations for Bids.
52.214-4 False Statements in Bids.
52.214-5 Submission of Bids.
52.214-6 Explanation to Prospective Bidders.
52.214-7 Late Submissions, Modifications, and

Withdrawals of Bids.
52.214-8 [Reserved]
52.214-9 Failure to Submit Bid.
52.214-10 Contract Award—Sealed Bidding.
52.214-11 [Reserved]
52.214-12 Preparation of Bids.
52.214-13 Telegraphic Bids.
52.214-14 Place of Performance—Sealed Bidding.
52.214-15 Period for Acceptance of Bids.
52.214-16 Minimum Bid Acceptance Period.
52.214-17 [Reserved]
52.214-18 Preparation of Bids—Construction.
52.214-19 Contract Award—Sealed Bidding—

Construction.
52.214-20 Bid Samples.
52.214-21 Descriptive Literature.
52.214-22 Evaluation of Bids for Multiple Awards.
52.214-23 Late Submissions, Modifications, Revisions, and

Withdrawals of Technical Proposals under Two-
Step Sealed Bidding.

52.214-24 Multiple Technical Proposals.
52.214-25 Step Two of Two-Step Sealed Bidding.
52.214-26 Audit and Records—Sealed Bidding.
52.214-27 Price Reduction for Defective Cost or Pricing

Data—Modifications—Sealed Bidding.
52.214-28 Subcontractor Cost or Pricing Data—

Modifications—Sealed Bidding.
52.214-29 Order of Precedence—Sealed Bidding.
52.214-30 Annual Representations and Certifications—

Sealed Bidding.
52.214-31 Facsimile Bids.
52.214-32 [Reserved]

52.214-33 [Reserved]
52.214-34 Submission of Offers in the English Language.
52.214-35 Submission of Offers in U.S. Currency.
52.215-1 Instructions to Offerors—Competitive

Acquisition.
52.215-2 Audit and Records—Negotiation.
52.215-3 Request for Information or Solicitation for

Planning Purposes.
52.215-4 [Reserved]
52.215-5 Facsimile Proposals.
52.215-6 Place of Performance.
52.215-7 Annual Representations and Certifications—

Negotiation.
52.215-8 Order of Precedence—Uniform Contract Format.
52.215-9 Changes or Additions to Make-or-Buy Program.
52.215-10 Price Reduction for Defective Cost or Pricing

Data.
52.215-11 Price Reduction for Defective Cost or Pricing

Data—Modifications.
52.215-12 Subcontractor Cost or Pricing Data.
52.215-13 Subcontractor Cost or Pricing Data—

Modifications.
52.215-14 Integrity of Unit Prices.
52.215-15 Pension Adjustments and Asset Reversions.
52.215-16 Facilities Capital Cost of Money.
52.215-17 Waiver of Facilities Capital Cost of Money.
52.215-18 Reversion or Adjustment of Plans for

Postretirement Benefits (PRB) Other Than
Pensions.

52.215-19 Notification of Ownership Changes.
52.215-20 Requirements for Cost or Pricing Data or

Information Other Than Cost or Pricing Data.
52.215-21 Requirements for Cost or Pricing Data or

Information Other Than Cost or Pricing Data—
Modifications.

52.216-1 Type of Contract.
52.216-2 Economic Price Adjustment—Standard Supplies.
52.216-3 Economic Price Adjustment—Semistandard

Supplies.
52.216-4 Economic Price Adjustment—Labor and

Material.
52.216-5 Price Redetermination—Prospective.
52.216-6 Price Redetermination—Retroactive.
52.216-7 Allowable Cost and Payment.
52.216-8 Fixed Fee.
52.216-9 Fixed Fee—Construction.
52.216-10 Incentive Fee.
52.216-11 Cost Contract—No Fee.
52.216-12 Cost-Sharing Contract—No Fee.
52.216-13 Allowable Cost and Payment—Facilities.
52.216-14 Allowable Cost and Payment—Facilities Use.
52.216-15 Predetermined Indirect Cost Rates.
52.216-16 Incentive Price Revision—Firm Target.
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COVENANT AGAINST CONTINGENT FEES (APR 1984)

(a) The Contractor warrants that no person or agency has
been employed or retained to solicit or obtain this contract
upon an agreement or understanding for a contingent fee,
except a bona fide employee or agency. For breach or viola-
tion of this warranty, the Government shall have the right to
annul this contract without liability or, in its discretion, to
deduct from the contract price or consideration, or otherwise
recover, the full amount of the contingent fee.

(b) “Bona fide agency,” as used in this clause, means an
established commercial or selling agency, maintained by a
contractor for the purpose of securing business, that neither
exerts nor proposes to exert improper influence to solicit or
obtain Government contracts nor holds itself out as being able
to obtain any Government contract or contracts through
improper influence.

“Bona fide employee,” as used in this clause, means a per-
son, employed by a contractor and subject to the contractor’s
supervision and control as to time, place, and manner of per-
formance, who neither exerts nor proposes to exert improper
influence to solicit or obtain Government contracts nor holds
out as being able to obtain any Government contract or con-
tracts through improper influence.

“Contingent fee,” as used in this clause, means any com-
mission, percentage, brokerage, or other fee that is contingent
upon the success that a person or concern has in securing a
Government contract.

“Improper influence,” as used in this clause, means any
influence that induces or tends to induce a Government
employee or officer to give consideration or to act regarding
a Government contract on any basis other than the merits of
the matter.

(End of clause)

52.203-6 Restrictions on Subcontractor Sales to the
Government.
As prescribed in 3.503-2, insert the following clause:

RESTRICTIONS ON SUBCONTRACTOR SALES TO THE
GOVERNMENT (JUL 1995)

(a) Except as provided in (b) of this clause, the Contractor
shall not enter into any agreement with an actual or prospec-
tive subcontractor, nor otherwise act in any manner, which
has or may have the effect of restricting sales by such subcon-
tractors directly to the Government of any item or process
(including computer software) made or furnished by the sub-
contractor under this contract or under any follow-on produc-
tion contract.

(b) The prohibition in (a) of this clause does not preclude
the Contractor from asserting rights that are otherwise autho-
rized by law or regulation.

(c) The Contractor agrees to incorporate the substance of
this clause, including this paragraph (c), in all subcontracts
under this contract which exceed $100,000.

(End of clause)

Alternate I (Oct 1995). As prescribed in 3.503-2, substi-
tute the following paragraph in place of paragraph (b) of the
basic clause:

(b) The prohibition in paragraph (a) of this clause does not
preclude the Contractor from asserting rights that are otherwise
authorized by law or regulation. For acquisitions of commer-
cial items, the prohibition in paragraph (a) applies only to the
extent that any agreement restricting sales by subcontractors
results in the Federal Government being treated differently
from any other prospective purchaser for the sale of the com-
mercial item(s).

52.203-7 Anti-Kickback Procedures.
As prescribed in 3.502-3, insert the following clause:

ANTI-KICKBACK PROCEDURES (JUL 1995)

(a) Definitions.
“Kickback,” as used in this clause, means any money, fee,

commission, credit, gift, gratuity, thing of value, or compen-
sation of any kind which is provided, directly or indirectly, to
any prime Contractor, prime Contractor employee, subcon-
tractor, or subcontractor employee for the purpose of improp-
erly obtaining or rewarding favorable treatment in connection
with a prime contract or in connection with a subcontract
relating to a prime contract.

“Person,” as used in this clause, means a corporation, part-
nership, business association of any kind, trust, joint-stock
company, or individual.

“Prime contract,” as used in this clause, means a contract
or contractual action entered into by the United States for the
purpose of obtaining supplies, materials, equipment, or ser-
vices of any kind.

“Prime Contractor” as used in this clause, means a person
who has entered into a prime contract with the United States.

“Prime Contractor employee,” as used in this clause,
means any officer, partner, employee, or agent of a prime
Contractor.

“Subcontract,” as used in this clause, means a contract or
contractual action entered into by a prime Contractor or sub-
contractor for the purpose of obtaining supplies, materials,
equipment, or services of any kind under a prime contract.

“Subcontractor,” as used in this clause, (1) means any per-
son, other than the prime Contractor, who offers to furnish or
furnishes any supplies, materials, equipment, or services of
any kind under a prime contract or a subcontract entered into
in connection with such prime contract, and (2) includes any
person who offers to furnish or furnishes general supplies to
the prime Contractor or a higher tier subcontractor.
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“Subcontractor employee,” as used in this clause, means
any officer, partner, employee, or agent of a subcontractor.

(b) The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) (the
Act), prohibits any person from—

(1) Providing or attempting to provide or offering to
provide any kickback;

(2) Soliciting, accepting, or attempting to accept any
kickback; or

(3) Including, directly or indirectly, the amount of any
kickback in the contract price charged by a prime Contractor
to the United States or in the contract price charged by a sub-
contractor to a prime Contractor or higher tier subcontractor.

(c)(1) The Contractor shall have in place and follow rea-
sonable procedures designed to prevent and detect possible
violations described in paragraph (b) of this clause in its own
operations and direct business relationships.

(2) When the Contractor has reasonable grounds to
believe that a violation described in paragraph (b) of this
clause may have occurred, the Contractor shall promptly
report in writing the possible violation. Such reports shall be
made to the inspector general of the contracting agency, the
head of the contracting agency if the agency does not have an
inspector general, or the Department of Justice.

(3) The Contractor shall cooperate fully with any Fed-
eral agency investigating a possible violation described in
paragraph (b) of this clause.

(4) The Contracting Officer may (i) offset the amount
of the kickback against any monies owed by the United States
under the prime contract and/or (ii) direct that the Prime Con-
tractor withhold from sums owed a subcontractor under the
prime contract the amount of the kickback. The Contracting
Officer may order that monies withheld under subdivision
(c)(4)(ii) of this clause be paid over to the Government unless
the Government has already offset those monies under subdi-
vision (c)(4)(i) of this clause. In either case, the Prime Con-
tractor shall notify the Contracting Officer when the monies
are withheld.

(5) The Contractor agrees to incorporate the substance
of this clause, including paragraph (c)(5) but excepting para-
graph (c)(1), in all subcontracts under this contract which
exceed $100,000.

(End of clause)

52.203-8 Cancellation, Rescission, and Recovery of Funds
for Illegal or Improper Activity.
As prescribed in 3.104-9(a), insert the following clause:

CANCELLATION, RESCISSION, AND RECOVERY OF FUNDS
FOR ILLEGAL OR IMPROPER ACTIVITY (JAN 1997)

(a) If the Government receives information that a contrac-
tor or a person has engaged in conduct constituting a violation
of subsection (a), (b), (c), or (d) of section 27 of the Office of

Federal Procurement Policy Act (41 U.S.C. 423) (the Act), as
amended by section 4304 of the National Defense Authori-
zation Act for Fiscal Year 1996 (Pub. L. 104-106), the Gov-
ernment may—

(1) Cancel the solicitation, if the contract has not yet
been awarded or issued; or

(2) Rescind the contract with respect to which—
(i) The Contractor or someone acting for the Con-

tractor has been convicted for an offense where the conduct
constitutes a violation of subsection 27(a) or (b) of the Act for
the purpose of either—

(A) Exchanging the information covered by such
subsections for anything of value; or

(B) Obtaining or giving anyone a competitive
advantage in the award of a Federal agency procurement con-
tract; or

(ii) The head of the contracting activity has deter-
mined, based upon a preponderance of the evidence, that the
Contractor or someone acting for the Contractor has engaged
in conduct constituting an offense punishable under subsec-
tion 27(e)(1) of the Act.

(b) If the Government rescinds the contract under para-
graph (a) of this clause, the Government is entitled to recover,
in addition to any penalty prescribed by law, the amount
expended under the contract.

(c) The rights and remedies of the Government specified
herein are not exclusive, and are in addition to any other rights
and remedies provided by law, regulation, or under this con-
tract.

(End of clause)

52.203-9 [Reserved]

52.203-10 Price or Fee Adjustment for Illegal or
Improper Activity.
As prescribed in 3.104-9(b), insert the following clause:

PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR IMPROPER
ACTIVITY (JAN 1997)

(a) The Government, at its election, may reduce the price
of a fixed-price type contract and the total cost and fee under
a cost-type contract by the amount of profit or fee determined
as set forth in paragraph (b) of this clause if the head of the
contracting activity or designee determines that there was a
violation of subsection 27(a), (b), or (c) of the Office of Fed-
eral Procurement Policy Act, as amended (41 U.S.C. 423), as
implemented in section 3.104 of the Federal Acquisition Reg-
ulation.

(b) The price or fee reduction referred to in paragraph (a)
of this clause shall be—

(1) For cost-plus-fixed-fee contracts, the amount of the
fee specified in the contract at the time of award;
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credits accrued during a period of lease or rental of the equip-
ment under any previous Government contract if the equip-
ment has been on continuous lease or rental. The movement
of equipment from one site to another site shall be “continu-
ous rental.”

52.208-1 [Reserved]

52.208-2 [Reserved]

52.208-3 [Reserved]

52.208-4 Vehicle Lease Payments.
As prescribed in 8.1104(a), insert the following clause in

solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

VEHICLE LEASE PAYMENTS (APR 1984)

(a) Upon the submission of proper invoices or vouchers,
the Government shall pay rent for each vehicle at the rate(s)
specified in this contract.

(b) Rent shall accrue from the beginning of this contract,
or from the date each vehicle is delivered to the Government,
whichever is later, and shall continue until the expiration of
the contract term or the termination of this contract. However,
rent shall accrue only for the period that each vehicle is in the
possession of the Government.

(c) Rent shall not accrue for any vehicle that the Contract-
ing Officer determines does not comply with the Condition of
Leased Vehicles clause of this contract or otherwise does not
comply with the requirements of this contract, until the vehi-
cle is replaced or the defects are corrected.

(d) Rent shall not accrue for any vehicle during any period
when the vehicle is unavailable or unusable as a result of the
Contractor’s failure to render services for the operation and
maintenance of the vehicle as prescribed by this contract.

(e) Rent stated in monthly terms shall be prorated on the
basis of 1/30th of the monthly rate for each day the vehicle is
in the Government’s possession. If this contract contains a
mileage provision, the Government shall pay rent as provided
in the Schedule.

(End of clause)

52.208-5 Condition of Leased Vehicles.
As prescribed in 8.1104(b), insert the following clause in

solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

CONDITION OF LEASED VEHICLES (APR 1984)

Each vehicle furnished under this contract shall be of good
quality and in safe operating condition, and shall comply with
the Federal Motor Vehicle Safety Standards (49 CFR 571) and

State safety regulations applicable to the vehicle. The Gov-
ernment shall accept or reject the vehicles promptly after
receipt. If the Contracting Officer determines that any vehicle
furnished is not in compliance with this contract, the Con-
tracting Officer shall promptly inform the Contractor in writ-
ing. If the Contractor fails to replace the vehicle or correct the
defects as required by the Contracting Officer, the Govern-
ment may—

(a) By contract or otherwise, correct the defect or arrange
for the lease of a similar vehicle and shall charge or set off
against the Contractor any excess costs occasioned thereby;
or

(b) Terminate the contract under the Default clause of this
contract.

(End of clause)

52.208-6 Marking of Leased Vehicles.
As prescribed in 8.1104(c), insert the following clause in

solicitations and contracts for leasing motor vehicles, unless
the motor vehicles are leased in foreign countries:

MARKING OF LEASED VEHICLES (APR 1984)

(a) The Government may place nonpermanent markings or
decals, identifying the using agency, on each side, and on the
front and rear bumpers, of any motor vehicle leased under this
contract. The Government shall use markings or decals that
are removable without damage to the vehicle.

(b) The Contractor may use placards for temporary identi-
fication of vehicles except that the placards may not contain
any references to the Contractor that may be construed as
advertising or endorsement by the Government of the Con-
tractor.

(End of clause)

52.208-7 Tagging of Leased Vehicles.
As prescribed in 8.1104(d), insert a clause substantially as

follows:

TAGGING OF LEASED VEHICLES (MAY 1986)

While it is the intent that vehicles leased under this con-
tract will operate on Federal tags, the Government reserves
the right to utilize State tags if necessary to accomplish its
mission. Should State tags be required, the Contractor shall
furnish the Government documentation necessary to allow
acquisition of such tags. Federal tags are the responsibility of
the Government.

(End of clause)

52.208-8 Required Sources for Helium and Helium Usage
Data.
As prescribed in 8.505, insert the following clause:
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REQUIRED SOURCES FOR HELIUM AND HELIUM USAGE
DATA (APR 2002)

(a) Definitions.

“Bureau of Land Management,” as used in this clause,
means the Department of the Interior, Bureau of Land Man-
agement, Amarillo Field Office, Helium Operations, located
at 801 South Fillmore Street, Suite 500, Amarillo, TX 79101-
3545.

“Federal helium supplier” means a private helium vendor
that has an in-kind crude helium sales contract with the
Bureau of Land Management (BLM) and that is on the BLM
Amarillo Field Office’s Authorized List of Federal Helium
Suppliers available via the Internet at http://
www.nm.blm.gov/www/amfo/amfo_home.html.

“Major helium requirement” means an estimated refined
helium requirement greater than 200,000 standard cubic feet
(scf) (measured at 14.7 pounds per square inch absolute pres-
sure and 70 degrees Fahrenheit temperature) of gaseous
helium or 7510 liters of liquid helium delivered to a helium
use location per year.

(b) Requirements—(1) Contractors must purchase major
helium requirements from Federal helium suppliers, to the
extent that supplies are available.

(2) The Contractor shall provide to the Contracting
Officer the following data within 10 days after the Contractor
or subcontractor receives a delivery of helium from a Federal
helium supplier—

(i) The name of the supplier;

(ii) The amount of helium purchased;

(iii) The delivery date(s); and

(iv) The location where the helium was used.

(c) Subcontracts. The Contractor shall insert this clause,
including this paragraph (c), in any subcontract or order that
involves a major helium requirement.

(End of clause)

52.208-9 Contractor Use of Mandatory Sources of Supply
or Services.
As prescribed in 8.003, insert the following clause:

CONTRACTOR USE OF MANDATORY SOURCES OF SUPPLY
OR SERVICES (FEB 2002)

(a) Certain supplies or services to be provided under this
contract for use by the Government are required by law to be
obtained from the Committee for Purchase From People Who
Are Blind or Severely Disabled (the Committee) under the
Javits-Wagner-O'Day Act (JWOD) (41 U.S. C. 48). Addi-
tionally, certain of these supplies are available from the
Defense Logistics Agency (DLA), the General Services
Administration (GSA), or the Department of Veterans Affairs
(VA). The Contractor shall obtain mandatory supplies or ser-
vices to be provided for Government use under this contract
from the specific sources indicated in the contract schedule.

(b) The Contractor shall immediately notify the Contract-
ing Officer if a mandatory source is unable to provide the sup-
plies or services by the time required, or if the quality of
supplies or services provided by the mandatory source is
unsatisfactory. The Contractor shall not purchase the supplies
or services from other sources until the Contracting Officer
has notified the Contractor that the Committee or a JWOD
central nonprofit agency has authorized purchase from other
sources.

(c) Price and delivery information for the mandatory sup-
plies is available from the Contracting Officer for the supplies
obtained through the DLA/GSA/VA distribution facilities.
For mandatory supplies or services that are not available from
DLA/GSA/VA, price and delivery information is available
from the appropriate central nonprofit agency. Payments shall
be made directly to the source making delivery. Points of con-
tact for JWOD central nonprofit agencies are:

(1) National Industries for the Blind (NIB)
1901 North Beauregard Street, Suite 200
Alexandria, VA 22311-1705
(703) 998-0770

(2) NISH
2235 Cedar Lane
Vienna, VA 22182-5200
(703) 560-6800

(End of clause)

52.209-1 Qualification Requirements.
As prescribed in 9.206-2, insert the following clause:
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tance of the evaluation factors, such as in descending order
of importance.]
Technical and past performance, when combined, are
__________ [Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total price for all options to the
total price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices are
significantly unbalanced. Evaluation of options shall not
obligate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before
the offer's specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following provi-

sion:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (APR 2002)

(a) Definitions. As used in this provision:
“Emerging small business” means a small business con-

cern whose size is no greater than 50 percent of the numerical
size standard for the NAICS code designated.

“Forced or indentured child labor” means all work or ser-
vice—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—
(i) Not less than 51 percent of which is owned by one

or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR part 121 and size standards in this solicita-
tion.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned business concern” means a concern
which is at least 51 percent owned by one or more women; or
in the case of any publicly owned business, at least 51 percent
of its stock is owned by one or more women; and whose man-
agement and daily business operations are controlled by one
or more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(b) Taxpayer Identification Number (TIN) (26 U.S.C.
6109, 31 U.S.C. 7701). (Not applicable if the offeror is
required to provide this information to a central contractor
registration database to be eligible for award.)

(1) All offerors must submit the information required in
paragraphs (b)(3) through (b)(5) of this provision to comply
with debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the
Internal Revenue Service (IRS).

(2) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the off-
eror’s relationship with the Government (31 U.S.C.
7701(c)(3)). If the resulting contract is subject to the payment
reporting requirements described in FAR 4.904, the TIN pro-
vided hereunder may be matched with IRS records to verify
the accuracy of the offeror’s TIN.

(3) Taxpayer Identification Number (TIN).
❏ TIN: _____________________.

❏ TIN has been applied for.

❏ TIN is not required because:
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❏ Offeror is a nonresident alien, foreign corpora-
tion, or foreign partnership that does not have
income effectively connected with the conduct
of a trade or business in the United States and
does not have an office or place of business or a
fiscal paying agent in the United States;

❏ Offeror is an agency or instrumentality of a for-
eign government;

❏ Offeror is an agency or instrumentality of the
Federal Government.

(4) Type of organization.

❏ Sole proprietorship;

❏ Partnership;

❏ Corporate entity (not tax-exempt);

❏ Corporate entity (tax-exempt);

❏ Government entity (Federal, State, or local);

❏ Foreign government;

❏ International organization per 26 CFR 1.6049-4;

❏ Other _________________________.

(5) Common parent.

❏ Offeror is not owned or controlled by a common
parent;

❏ Name and TIN of common parent:

Name ___________________.

TIN _____________________.

(c) Offerors must complete the following representations
when the resulting contract is to be performed inside the
United States, its territories or possessions, Puerto Rico, the
Trust Territory of the Pacific Islands, or the District of Colum-
bia. Check all that apply.

(1) Small business concern. The offeror represents as
part of its offer that it ❏ is, ❏ is not a small business concern.

(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resents as part of its offer that it ❏ is, ❏ is not a veteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (c)(2) of
this provision.] The offeror represents as part of its offer that
it ❏ is, ❏ is not a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents, for general statistical purposes, that it ❏ is, ❏ is not a
small disadvantaged business concern as defined in 13 CFR
124.1002.

(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror rep-
resents that it ❏ is, ❏ is not a women-owned small business
concern.

NOTE: Complete paragraphs (c)(6) and (c)(7) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(6) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself as a small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it ❏ is a women-owned business con-
cern.

(7) Tie bid priority for labor surplus area concerns. If
this is an invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:
______________________________________________

(8) Small Business Size for the Small Business Com-
petitiveness Demonstration Program and for the Targeted
Industry Categories under the Small Business Competitive-
ness Demonstration Program. [Complete only if the offeror
has represented itself to be a small business concern under the
size standards for this solicitation.]

(i) [Complete only for solicitations indicated in an
addendum as being set-aside for emerging small businesses
in one of the four designated industry groups (DIGs).] The
offeror represents as part of its offer that it ❏ is, ❏ is not an
emerging small business.

(ii) [Complete only for solicitations indicated in an
addendum as being for one of the targeted industry categories
(TICs) or four designated industry groups (DIGs).] Offeror
represents as follows:

(A) Offeror's number of employees for the past
12 months (check the Employees column if size standard
stated in the solicitation is expressed in terms of number of
employees); or

(B) Offeror's average annual gross revenue for
the last 3 fiscal years (check the Average Annual Gross Num-
ber of Revenues column if size standard stated in the solicita-
tion is expressed in terms of annual receipts).

(Check one of the following):

Number of Employees
Average Annual Gross

Revenues
__ 50 or fewer __ $1 million or less
__ 51—100 __ $1,000,001—$2 million
__ 101—250 __ $2,000,001—$3.5 million
__ 251—500 __ $3,500,001—$5 million
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(9) [Complete only if the solicitation contains the clause
at FAR 52.219-23, Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns, or FAR 52.219-25,
Small Disadvantaged Business Participation Program—Dis-
advantaged Status and Reporting, and the offeror desires a
benefit based on its disadvantaged status.]

(i) General. The offeror represents that either—

(A) It ❏ is, ❏ is not certified by the Small Busi-
ness Administration as a small disadvantaged business con-
cern and identified, on the date of this representation, as a
certified small disadvantaged business concern in the data-
base maintained by the Small Business Administration (PRO-
Net), and that no material change in disadvantaged ownership
and control has occurred since its certification, and, where the
concern is owned by one or more individuals claiming disad-
vantaged status, the net worth of each individual upon whom
the certification is based does not exceed $750,000 after tak-
ing into account the applicable exclusions set forth at 13 CFR
124.104(c)(2); or

(B) It ❏ has, ❏ has not submitted a completed
application to the Small Business Administration or a Private
Certifier to be certified as a small disadvantaged business
concern in accordance with 13 CFR 124, Subpart B, and a
decision on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since its application was submitted.

(ii) ❏ Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns.
The offeror represents, as part of its offer, that it is a joint ven-
ture that complies with the requirements in 13 CFR
124.1002(f) and that the representation in paragraph (c)(9)(i)
of this provision is accurate for the small disadvantaged busi-
ness concern that is participating in the joint venture. [The
offeror shall enter the name of the small disadvantaged busi-
ness concern that is participating in the joint ven-
ture:___________________.]

(10) HUBZone small business concern. [Complete only
if the offeror represented itself as a small business concern in
paragraph (c)(1) of this provision.] The offeror represents, as
part of its offer, that—

(i) It ❏ is, ❏ is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
the Small Business Administration, and no material change in
ownership and control, principal place of ownership, or HUB-
Zone employee percentage has occurred since it was certified
by the Small Business Administration in accordance with 13
CFR part 126; and

(ii) It ❏ is, ❏ is not a joint venture that complies with
the requirements of 13 CFR part 126, and the representation
in paragraph (c)(10)(i) of this provision is accurate for the
HUBZone small business concern or concerns that are partic-
ipating on the joint venture. [The offeror shall enter the name
or names of the HUBZone small business concern or con-
cerns that are participating in the joint venture: __________.]
Each HUBZone small business concern participating in the
joint venture shall submit a separate signed copy of the HUB-
Zone representation.

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

(i) It ❏ has, ❏ has not participated in a previous
contract or subcontract subject to the Equal Opportunity
clause of this solicitation; and

(ii) It ❏ has, ❏ has not filed all required compliance
reports.

(2) Affirmative Action Compliance. The offeror repre-
sents that—

(i) It ❏ has developed and has on file, ❏ has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(ii) It ❏ has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence Federal
Transactions (31 U.S.C. 1352). (Applies only if the contract
is expected to exceed $100,000.) By submission of its offer,
the offeror certifies to the best of its knowledge and belief that
no Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an
officer or employee of any agency, a Member of Congress, an
officer or employee of Congress or an employee of a Member
of Congress on his or her behalf in connection with the award
of any resultant contract.

(f) Buy American Act—Balance of Payments Program
Certificate. (Applies only if the clause at Federal Acquisition
Regulation (FAR) 52.225-1, Buy American Act—Balance of
Payments Program—Supplies, is included in this solicita-
tion.)

(1) The offeror certifies that each end product, except
those listed in paragraph (f)(2) of this provision, is a domestic
end product as defined in the clause of this solicitation entitled
“Buy American Act—Balance of Payments Program—Sup-
plies” and that the offeror has considered components of
unknown origin to have been mined, produced, or manufac-
tured outside the United States. The offeror shall list as for-
eign end products those end products manufactured in the
United States that do not qualify as domestic end products.

__ 501—750 __ $5,000,001—$10 million
__ 751—1,000 __ $10,000,001—$17 million
__ Over 1,000 __ Over $17 million
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(2) Foreign End Products:

[List as necessary]

(3) The Government will evaluate offers in accordance
with the policies and procedures of FAR Part 25.

(g)(1) Buy American Act—North American Free Trade

Agreement—Israeli Trade Act—Balance of Payments Pro-

gram Certificate. (Applies only if the clause at FAR 52.225-3,
Buy American Act—North American Free Trade Agree-
ment—Israeli Trade Act—Balance of Payments Program, is
included in this solicitation.)

(i) The offeror certifies that each end product, except
those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provi-
sion, is a domestic end product as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act—Balance of Pay-
ments Program” and that the offeror has considered compo-
nents of unknown origin to have been mined, produced, or
manufactured outside the United States.

(ii) The offeror certifies that the following supplies
are NAFTA country end products or Israeli end products as
defined in the clause of this solicitation entitled “Buy Ameri-
can Act—North American Free Trade Agreement—Israeli
Trade Act—Balance of Payments Program”:

NAFTA Country or Israeli End Products:

[List as necessary]

(iii) The offeror shall list those supplies that are for-
eign end products (other than those listed in paragraph
(g)(1)(ii) of this provision) as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act—Balance of Pay-
ments Program.” The offeror shall list as other foreign end
products those end products manufactured in the United States
that do not qualify as domestic end products.

Other Foreign End Products:

[List as necessary]

(iv) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25.

(2) Buy American Act—North American Free Trade
Agreements—Israeli Trade Act—Balance of Payments Pro-
gram Certificate, Alternate I (Feb 2000). If Alternate I to the
clause at FAR 52.225-3 is included in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii)
of the basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Canadian end products as defined in the clause of this
solicitation entitled “Buy American Act—North American
Free Trade Agreement—Israeli Trade Act—Balance of Pay-
ments Program”:

Canadian End Products:

[List as necessary]

(3) Buy American Act—North American Free Trade
Agreements—Israeli Trade Act—Balance of Payments Pro-
gram Certificate, Alternate II (Feb 2000). If Alternate II to the
clause at FAR 52.225-3 is included in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii)
of the basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Canadian end products or Israeli end products as defined in
the clause of this solicitation entitled “Buy American Act—
North American Free Trade Agreement—Israeli Trade Act—
Balance of Payments Program”:

Canadian or Israeli End Products:

[List as necessary]

(4) Trade Agreements Certificate. (Applies only if the
clause at FAR 52.225-5, Trade Agreements, is included in this
solicitation.)

Line Item No. Country of Origin

______________ _________________

______________ _________________

______________ _________________

Line Item No. Country of Origin

______________ _________________

______________ _________________

______________ _________________

Line Item No. Country of Origin

______________ _________________

______________ _________________

______________ _________________

Line Item No.
_______________________________________
_______________________________________
_______________________________________

Line Item No. Country of Origin

______________ _________________

______________ _________________

______________ _________________
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(i) The offeror certifies that each end product, except
those listed in paragraph (g)(4)(ii) of this provision, is a U.S.-
made, designated country, Caribbean Basin country, or
NAFTA country end product, as defined in the clause of this
solicitation entitled “Trade Agreements.”

(ii) The offeror shall list as other end products those
end products that are not U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products.

Other End Products:

[List as necessary]

(iii) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25. For
line items subject to the Trade Agreements Act, the Govern-
ment will evaluate offers of U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products
without regard to the restrictions of the Buy American Act or
the Balance of Payments Program. The Government will con-
sider for award only offers of U.S.-made, designated country,
Caribbean Basin country, or NAFTA country end products
unless the Contracting Officer determines that there are no
offers for such products or that the offers for such products are
insufficient to fulfill the requirements of the solicitation.

(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). (Applies
only if the contract value is expected to exceed the simplified
acquisition threshold.) The offeror certifies, to the best of its
knowledge and belief, that the offeror and/or any of its princi-
pals—

(1) ❏ Are, ❏ are not presently debarred, suspended, pro-
posed for debarment, or declared ineligible for the award of
contracts by any Federal agency; and

(2) ❏ Have, ❏ have not, within a three-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, or receiving
stolen property; and

(3) ❏ Are, ❏ are not presently indicted for, or other-
wise criminally or civilly charged by a Government entity
with, commission of any of these offenses.

(i) Certification Regarding Knowledge of Child Labor for
Listed End Products (Executive Order 13126). [The Contract-

ing Officer must list in paragraph (i)(1) any end products
being acquired under this solicitation that are included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]

(1) Listed end products.

(2) Certification. [If the Contracting Officer has identi-
fied end products and countries of origin in paragraph (i)(1) of
this provision, then the offeror must certify to either (i)(2)(i) or
(i)(2)(ii) by checking the appropriate block.]

[ ] (i) The offeror will not supply any end product
listed in paragraph (i)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

[ ] (ii) The offeror may supply an end product listed
in paragraph (i)(1) of this provision that was mined, produced,
or manufactured in the corresponding country as listed for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those
efforts, the offeror certifies that it is not aware of any such use
of child labor.

(End of provision)

Alternate I (Apr 2002). As prescribed in 12.301(b)(2), add
the following paragraph (c)(11) to the basic provision:

(11) (Complete if the offeror has represented itself as disad-
vantaged in paragraph (c)(4) or (c)(9) of this provision.)

[The offeror shall check the category in which its owner-
ship falls]:

____ Black American.

____ Hispanic American.

____ Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

____ Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the
Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

____ Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

____ Individual/concern, other than one of the preceding.

Line Item No. Country of Origin

______________ _________________

______________ _________________

______________ _________________

Listed End Product Listed Countries of Origin

___________________ ___________________

___________________ ___________________
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Alternate II (Oct 2000). As prescribed in 12.301(b)(2), add
the following paragraph (c)(9)(iii) to the basic provision:

(iii) Address. The offeror represents that its address ❏ is,
❏ is not in a region for which a small disadvantaged business
procurement mechanism is authorized and its address has not
changed since its certification as a small disadvantaged busi-
ness concern or submission of its application for certification.
The list of authorized small disadvantaged business procure-
ment mechanisms and regions is posted at http://
www.arnet.gov/References/ sdbadjustments.htm. The offeror
shall use the list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror as listed on the Small Business Administration’s register
of small disadvantaged business concerns or the address on the
completed application that the concern has submitted to the
Small Business Administration or a Private Certifier in accor-
dance with 13 CFR part 124, subpart B. For joint ventures,
“address” refers to the address of the small disadvantaged busi-
ness concern that is participating in the joint venture.

52.212-4 Contract Terms and Conditions—Commercial
Items.
As prescribed in 12.301(b)(3), insert the following clause:

CONTRACT TERMS AND CONDITIONS—COMMERCIAL
ITEMS (FEB 2002)

(a) Inspection/Acceptance. The Contractor shall only ten-
der for acceptance those items that conform to the require-
ments of this contract. The Government reserves the right to
inspect or test any supplies or services that have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. The
Government must exercise its post-acceptance rights—

(1) Within a reasonable time after the defect was discov-
ered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its assignee may assign
its rights to receive payment due as a result of performance of
this contract to a bank, trust company, or other financing insti-
tution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). How-
ever, when a third party makes payment (e.g., use of the Gov-
ernmentwide commercial purchase card), the Contractor may
not assign its rights to receive payment under this contract.

(c) Changes. Changes in the terms and conditions of this
contract may be made only by written agreement of the parties.

(d) Disputes. This contract is subject to the Contract Dis-
putes Act of 1978, as amended (41 U.S.C. 601-613). Failure
of the parties to this contract to reach agreement on any request
for equitable adjustment, claim, appeal or action arising under
or relating to this contract shall be a dispute to be resolved in

accordance with the clause at FAR 52.233-1, Disputes, which
is incorporated herein by reference. The Contractor shall pro-
ceed diligently with performance of this contract, pending
final resolution of any dispute arising under the contract.

(e) Definitions. The clause at FAR 52.202-1, Definitions, is
incorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without its
fault or negligence such as, acts of God or the public enemy,
acts of the Government in either its sovereign or contractual
capacity, fires, floods, epidemics, quarantine restrictions,
strikes, unusually severe weather, and delays of common carri-
ers. The Contractor shall notify the Contracting Officer in writ-
ing as soon as it is reasonably possibleafter the commencement
of any excusable delay, setting forth the full particulars in con-
nection therewith, shall remedy such occurrence with all rea-
sonable dispatch, and shall promptly give written notice to the
Contracting Officer of the cessation of such occurrence.

(g) Invoice. (1) The Contractor shall submit an original
invoice and three copies (or electronic invoice, if authorized)
to the address designated in the contract to receive invoices.
An invoice must include—

(i) Name and address of the Contractor;
(ii) Invoice date and number;
(iii) Contract number, contract line item number and,

if applicable, the order number;
(iv) Description, quantity, unit of measure, unit price

and extended price of the items delivered;
(v) Shipping number and date of shipment, including

the bill of lading number and weight of shipment if shipped on
Government bill of lading;

(vi) Terms of any discount for prompt payment
offered;

(vii) Name and address of official to whom payment
is to be sent;

(viii) Name, title, and phone number of person to
notify in event of defective invoice; and

(ix) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.

(x) Electronic funds transfer (EFT) banking informa-
tion.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision, contract clause (e.g., 52.232-33, Payment
by Electronic Funds Transfer—Central Contractor Registra-
tion, or 52.232-34, Payment by Electronic Funds Transfer—
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this contract by reference to implement provisions of law or
executive orders applicable to acquisitions of commercial
items or components:

[Contracting Officer check as appropriate.]
__ (1) 52.222-41, Service Contract Act of 1965, As

Amended (41 U.S.C. 351, et seq.).
__ (2) 52.222-42, Statement of Equivalent Rates for

Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).
__ (3) 52.222-43, Fair Labor Standards Act and Service

Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__ (5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreement
(CBA) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
is in excess of the simplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c) or (d) of this clause, the Contractor is
not required to include any FAR clause, other than those listed
below (and as may be required by an addenda to this para-
graph to establish the reasonableness of prices under Part 15),

in a subcontract for commercial items or commercial compo-
nents—

(1) 52.222-26, Equal Opportunity (E.O. 11246);
(2) 52.222-35, Equal Opportunity for Special Disabled

Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (38 U.S.C. 4212);

(3) 52.222-36, Affirmative Action for Workers with
Disabilities (29 U.S.C. 793);

(4) 52.247-64, Preference for Privately-Owned U.S.
Flag Commercial Vessels (46 U.S.C. 1241) (flow down not
required for subcontracts awarded beginning May 1, 1996);
and

(5) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause”.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and
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(ii) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, alternatively, shall include the following information
on the invoice, in addition to that required in paragraph (c)(1)
of this clause:

(i) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”

(ii) Shipment number.
(iii) Mode of shipment.
(iv) At line item level—

(A) National stock number and/or manufacturer's
part number;

(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if

in the contract.
(4) If this contract, order, or blanket purchase agree-

ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the line item level, in addition to
that required in paragraph (c)(1) of this clause:

(i) Ship-To Point.
(ii) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if in

the contract.
(5) Where a receiving report is not required, the Con-

tractor shall include a copy of the invoice in each shipment.
(d) Certification of invoice. The Contractor certifies by

submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers “FAST PAY.”

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (APR 2002)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (AUG 1996) (E.O.
11755).

(ii) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (APR 2002) (E.O.
11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JULY 2000) (E.O.’s 12722, 12724, 13059, 13067,
13121, and 13129).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:
(i) 52.232-1, Payments (APR 1984).
(ii) 52.232-8, Discounts for Prompt Payment (FEB

2002).
(iii) 52.232-11, Extras (APR 1984).
(iv) 52.232-25, Prompt Payment (FEB 2002).
(v) 52.233-1, Disputes (DEC 1998).
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(vi) 52.244-6, Subcontracts for Commercial Items
(DEC 2001).

(vii) 52.253-1, Computer Generated Forms
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(ii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(iii) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed out-
side the United States by employees recruited outside the
United States.) (For purposes of this clause, United States
includes the 50 States, the District of Columbia, Puerto Rico,
the Northern Mariana Islands, American Samoa, Guam, the
U.S. Virgin Islands, and Wake Island.)

(iv) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DEC 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(v) 52.222-41, Service Contract Act of 1965, As
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States, Dis-
trict of Columbia, Puerto Rico, the Northern Mariana Islands,
American Samoa, Guam, the U.S. Virgin Islands, Johnston
Island, Wake Island, or the outer continental shelf lands).

(vi) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (DEC 2001) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase
threshold.)

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (APR 1998) (E.O. 12856) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Balance of
Payments Program—Supplies (FEB 2000) (41 U.S.C. 10a -
10d) (Applies to contracts for supplies, and to contracts for
services involving the furnishing of supplies, for use within
the United States if the value of the supply contract or supply
portion of a service contract exceeds the micro-purchase
threshold and the acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-

cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (MAY 1999). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor Reg-
istration (CCR)databaseas its source of EFTinformation.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (JUNE 2000) (46 U.S.C.
1241). (Applies to supplies transported by ocean vessels.)

(2) Listed below are additional clauses that may apply:
(i) 52.209-6, Protecting the Government's Interest

When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JULY 1995) (Applies to
contracts over $25,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (JUNE 1988) (Applies
to supplies if delivery is f.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
given in full text. Upon request, the Contracting Officer will
make their full text available. Also, the full text of a clause
may be accessed electronically at this/these address(es):
___________________________________________
___________________________________________

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
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common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does

not give the Government any right to audit the Contractor's
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract terms and conditions, or fails to pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(End of clause)
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52.214-1 [Reserved]

52.214-2 [Reserved]

52.214-3 Amendments to Invitations for Bids.
As prescribed in 14.201-6(b)(1), insert the following pro-

vision:

AMENDMENTS TO INVITATIONS FOR BIDS (DEC 1989)

(a) If this solicitation is amended, then all terms and con-
ditions which are not modified remain unchanged.

(b) Bidders shall acknowledge receipt of any amendment
to this solicitation (1) by signing and returning the amend-
ment, (2) by identifying the amendment number and date in
the space provided for this purpose on the form for submitting
a bid, (3) by letter or telegram, or (4) by facsimile, if facsimile
bids are authorized in the solicitation. The Government must
receive the acknowledgment by the time and at the place spec-
ified for receipt of bids.

(End of provision)

52.214-4 False Statements in Bids.
As prescribed in 14.201-6(b)(2), insert the following pro-

vision in all invitations for bids:

FALSE STATEMENTS IN BIDS (APR 1984)

Bidders must provide full, accurate, and complete infor-
mation as required by this solicitation and its attachments.
The penalty for making false statements in bids is prescribed
in 18 U.S.C. 1001.

(End of provision)

52.214-5 Submission of Bids.
As prescribed in 14.201-6(c)(1), insert the following pro-

vision:

SUBMISSION OF BIDS (MAR 1997)

(a) Bids and bid modifications shall be submitted in sealed
envelopes or packages (unless submitted by electronic
means)—

(1) Addressed to the office specified in the solicitation;
and

(2) Showing the time and date specified for receipt, the
solicitation number, and the name and address of the bidder.

(b) Bidders using commercial carrier services shall ensure
that the bid is addressed and marked on the outermost enve-
lope or wrapper as prescribed in paragraphs (a)(1) and (2) of
this provision when delivered to the office specified in the
solicitation.

(c) Telegraphic bids will not be considered unless autho-
rized by the solicitation; however, bids may be modified or
withdrawn by written or telegraphic notice.

(d) Facsimile bids, modifications, or withdrawals, will not
be considered unless authorized by the solicitation.

(e) Bids submitted by electronic commerce shall be con-
sidered only if the electronic commerce method was specifi-
cally stipulated or permitted by the solicitation.

(End of provision)

52.214-6 Explanation to Prospective Bidders.
As prescribed in 14.201-6(c)(2), insert the following pro-

vision:

EXPLANATION TO PROSPECTIVE BIDDERS (APR 1984)

Any prospective bidder desiring an explanation or inter-
pretation of the solicitation, drawings, specifications, etc.,
must request it in writing soon enough to allow a reply to
reach all prospective bidders before the submission of their
bids. Oral explanations or instructions given before the award
of a contract will not be binding. Any information given a pro-
spective bidder concerning a solicitation will be furnished
promptly to all other prospective bidders as an amendment to
the solicitation, if that information is necessary in submitting
bids or if the lack of it would be prejudicial to other prospec-
tive bidders.

(End of provision)

52.214-7 Late Submissions, Modifications, and
Withdrawals of Bids.
As prescribed in 14.201-6(c)(3), insert the following pro-

vision:

LATE SUBMISSIONS, MODIFICATIONS, AND
WITHDRAWALS OF BIDS (NOV 1999)

(a) Bidders are responsible for submitting bids, and any
modifications or withdrawals, so as to reach the Government
office designated in the invitation for bids (IFB) by the time
specified in the IFB. If no time is specified in the IFB, the
time for receipt is 4:30 p.m., local time, for the designated
Government office on the date that bids are due.

(b)(1) Any bid, modification, or withdrawal received at the
Government office designated in the IFB after the exact time
specified for receipt of bids is “late” and will not be consid-
ered unless it is received before award is made, the Contract-
ing Officer determines that accepting the late bid would not
unduly delay the acquisition; and—

(i) If it was transmitted through an electronic com-
merce method authorized by the IFB, it was received at the
initial point of entry to the Government infrastructure not later
than 5:00 p.m. one working day prior to the date specified for
receipt of bids; or

(ii) There is acceptable evidence to establish that it
was received at the Government installation designated for
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receipt of bids and was under the Government’s control prior
to the time set for receipt of bids.

(2) However, a late modification of an otherwise suc-
cessful bid that makes its terms more favorable to the Govern-
ment, will be considered at any time it is received and may be
accepted.

(c) Acceptable evidence to establish the time of receipt at
the Government installation includes the time/date stamp of
that installation on the bid wrapper, other documentary evi-
dence of receipt maintained by the installation, or oral testi-
mony or statements of Government personnel.

(d) If an emergency or unanticipated event interrupts nor-
mal Government processes so that bids cannot be received at
the Government office designated for receipt of bids by the
exact time specified in the IFB and urgent Government
requirements preclude amendment of the IFB, the time spec-
ified for receipt of bids will be deemed to be extended to the
same time of day specified in the solicitation on the first work
day on which normal Government processes resume.

(e) Bids may be withdrawn by written notice received at
any time before the exact time set for receipt of bids. If the
IFB authorizes facsimile bids, bids may be withdrawn via fac-
simile received at any time before the exact time set for
receipt of bids, subject to the conditions specified in the pro-
vision at 52.214-31, Facsimile Bids. A bid may be withdrawn
in person by a bidder or its authorized representative if, before
the exact time set for receipt of bids, the identity of the person
requesting withdrawal is established and the person signs a
receipt for the bid.

(End of provision)

52.214-8 [Reserved]

52.214-9 Failure to Submit Bid.
As prescribed in 14.201-6(e)(1), insert the following pro-

vision in invitations for bids:

FAILURE TO SUBMIT BID (JULY 1995)

Recipients of this solicitation not responding with a bid
should not return this solicitation, unless it specifies other-
wise. Instead, they should advise the issuing office by letter,
postcard, or established electronic commerce methods,
whether they want to receive future solicitations for similar
requirements. If a recipient does not submit a bid and does not
notify the issuing office that future solicitations are desired,
the recipient’s name may be removed from the applicable
mailing list.

(End of provision)

52.214-10 Contract Award—Sealed Bidding.
As prescribed in 14.201-6(e)(2), insert the following pro-

vision:

CONTRACT AWARD—SEALED BIDDING (JULY 1990)

(a) The Government will evaluate bids in response to this
solicitation without discussions and will award a contract to
the responsible bidder whose bid, conforming to the solicita-
tion, will be most advantageous to the Government consider-
ing only price and the price-related factors specified
elsewhere in the solicitation.

(b) The Government may—
(1) Reject any or all bids;
(2) Accept other than the lowest bid; and
(3) Waive informalities or minor irregularities in bids

received.
(c) The Government may accept any item or group of items

of a bid, unless the bidder qualifies the bid by specific limita-
tions. Unless otherwise provided in the Schedule, bids may
be submitted for quantities less than those specified. The
Government reserves the right to make an award on any item
for a quantity less than the quantity offered, at the unit prices
offered, unless the bidder specifies otherwise in the bid.

(d) A written award or acceptance of a bid mailed or oth-
erwise furnished to the successful bidder within the time for
acceptance specified in the bid shall result in a binding con-
tract without further action by either party.

(e) The Government may reject a bid as nonresponsive if
the prices bid are materially unbalanced between line items or
subline items. A bid is materially unbalanced when it is based
on prices significantly less than cost for some work and prices
which are significantly overstated in relation to cost for other
work, and if there is a reasonable doubt that the bid will result
in the lowest overall cost to the Government even though it
may be the low evaluated bid, or if it is so unbalanced as to
be tantamount to allowing an advance payment.

(End of provision)

52.214-11 [Reserved]

52.214-12 Preparation of Bids.
As prescribed in 14.201-6(f), insert the following provi-

sion:

PREPARATION OF BIDS (APR 1984)

(a) Bidders are expected to examine the drawings, specifi-
cations, Schedule, and all instructions. Failure to do so will be
at the bidder’s risk.

(b) Each bidder shall furnish the information required by
the solicitation. The bidder shall sign the bid and print or type
its name on the Schedule and each continuation sheet on
which it makes an entry. Erasures or other changes must be
initialed by the person signing the bid. Bids signed by an
agent shall be accompanied by evidence of that agent’s
authority, unless that evidence has been previously furnished
to the issuing office.
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(c) For each item offered, bidders shall (1) show the unit
price, including, unless otherwise specified, packaging, pack-
ing, and preservation and (2) enter the extended price for the
quantity of each item offered in the “Amount” column of the
Schedule. In case of discrepancy between a unit price and an
extended price, the unit price will be presumed to be correct,
subject, however, to correction to the same extent and in the
same manner as any other mistake.

(d) Bids for supplies or services other than those specified
will not be considered unless authorized by the solicitation.

(e) Bidders must state a definite time for delivery of sup-
plies or for performance of services, unless otherwise speci-
fied in the solicitation.

(f) Time, if stated as a number of days, will include Satur-
days, Sundays, and holidays.

(End of provision)

52.214-13 Telegraphic Bids.

As prescribed in 14.201-6(g)(1), insert the following pro-
vision:

TELEGRAPHIC BIDS (APR 1984)

(a) Bidders may submit telegraphic bids as responses to
this solicitation. These responses must arrive at the place, and
by the time, specified in the solicitation.

(b) Telegraphic bids shall refer to this solicitation and
include the items or subitems, quantities, unit prices, time and
place of delivery, all representations and other information
required by this solicitation, and a statement of agreement
with all the terms, conditions, and provisions of the invitation
for bids.

(c) Telegraphic bids that fail to furnish required represen-
tations or information, or that reject any of the terms, condi-
tions, and provisions of the solicitation, may be excluded
from consideration.

(d) Bidders must promptly sign and submit complete cop-
ies of the bids in confirmation of their telegraphic bids.

(e) The term “telegraphic bids,” as used in this provision,
includes mailgrams.

(End of provision)

Alternate I (Nov 1988). As prescribed in 14.201-6(g)(2),
substitute the following for paragraph (d) of the basic clause:

(d) Written confirmation of telegraphic bids is not
required.

52.214-14 Place of Performance—Sealed Bidding.

As prescribed in 14.201-6(h), insert the following provi-
sion:

PLACE OF PERFORMANCE—SEALED BIDDING (APR 1985)

(a) The bidder, in the performance of any contract resulting
from this solicitation, ❏ intends, ❏ does not intend [check
applicable box] to use one or more plants or facilities located
at a different address from the address of the bidder as indi-
cated in this bid.

(b) If the bidder checks “intends” in paragraph (a) of this
provision, it shall insert in the spaces provided below the
required information:

(End of provision)

52.214-15 Period for Acceptance of Bids.
As prescribed in 14.201-6(i), insert the following provi-

sion:

PERIOD FOR ACCEPTANCE OF BIDS (APR 1984)

In compliance with the solicitation, the bidder agrees, if
this bid is accepted within _______ calendar days (60 calen-
dar days unless a different period is inserted by the bidder)
from the date specified in the solicitation for receipt of bids,
to furnish any or all items upon which prices are bid at the
price set opposite each item, delivered at the designated
point(s), within the time specified in the Schedule.

(End of provision)

52.214-16 Minimum Bid Acceptance Period.
As prescribed in 14.201-6(j), insert the following provi-

sion in invitations for bids, except for construction, if the con-
tracting officer determines that a minimum acceptance period
must be specified:

MINIMUM BID ACCEPTANCE PERIOD (APR 1984)

(a) “Acceptance period,” as used in this provision, means
the number of calendar days available to the Government for
awarding a contract from the date specified in this solicitation
for receipt of bids.

(b) This provision supersedes any language pertaining to
the acceptance period that may appear elsewhere in this solic-
itation.

(c) The Government requires a minimum acceptance
period of __________ calendar days [the Contracting Officer
shall insert the number of days].

PLACE OF PERFORMANCE

(STREET, ADDRESS, CITY

COUNTY, STATE, ZIP CODE)

NAME AND ADDRESS OF

OWNER AND OPERATOR OF

THE PLANT OR FACILITY IF

OTHER THAN BIDDER
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(d) In the space provided immediately below, bidders may
specify a longer acceptance period than the Government’s
minimum requirement.

The bidder allows the following acceptance period:
______________ calendar days.

(e) A bid allowing less than the Government’s minimum
acceptance period will be rejected.

(f) The bidder agrees to execute all that it has undertaken
to do, in compliance with its bid, if that bid is accepted in writ-
ing within—

(1) The acceptance period stated in paragraph (c) of this
clause; or

(2) Any longer acceptance period stated in paragraph
(d) of this clause.

(End of provision)

52.214-17 [Reserved]

52.214-18 Preparation of Bids—Construction.

As prescribed in 14.201-6(l), insert the following provi-
sion:

PREPARATION OF BIDS—CONSTRUCTION (APR 1984)

(a) Bids must be—

(1) Submitted on the forms furnished by the Govern-
ment or on copies of those forms, and

(2) Manually signed. The person signing a bid must ini-
tial each erasure or change appearing on any bid form.

(b) The bid form may require bidders to submit bid prices
for one or more items on various bases, including—

(1) Lump sum bidding;

(2) Alternate prices;

(3) Units of construction; or

(4) Any combination of paragraphs (b)(1) through
(b)(3) of this provision.

(c) If the solicitation requires bidding on all items, failure
to do so will disqualify the bid. If bidding on all items is not
required, bidders should insert the words “no bid” in the space
provided for any item on which no price is submitted.

(d) Alternate bids will not be considered unless this solic-
itation authorizes their submission.

(End of provision)

52.214-19 Contract Award—Sealed Bidding—
Construction.
As prescribed in 14.201-6(m), insert the following provi-

sion:

CONTRACT AWARD—SEALED BIDDING—CONSTRUCTION
(AUG 1996)

(a) The Government will evaluate bids in response to this
solicitation without discussions and will award a contract to
the responsible bidder whose bid, conforming to the solicita-
tion, will be most advantageous to the Government, consider-
ing only price and the price-related factors specified
elsewhere in the solicitation.

(b) The Government may reject any or all bids, and waive
informalities or minor irregularities in bids received.

(c) The Government may accept any item or combination
of items, unless doing so is precluded by a restrictive limita-
tion in the solicitation or the bid.

(d) The Government may reject a bid as nonresponsive if
the prices bid are materially unbalanced between line items or
subline items. A bid is materially unbalanced when it is based
on prices significantly less than cost for some work and prices
which are significantly overstated in relation to cost for other
work, and if there is a reasonable doubt that the bid will result
in the lowest overall cost to the Government even though it
may be the low evaluated bid, or if it is so unbalanced as to
be tantamount to allowing an advance payment.

(End of provision)

52.214-20 Bid Samples.
As prescribed in 14.201-6(o)(1), insert the following pro-

vision:

BID SAMPLES (APR 2002)

(a) “Bid sample” means a product sample required to be
submitted by a bidder to show those characteristics of the
offered products that cannot adequately be described by spec-
ifications, purchase descriptions, or the invitation for bid
(e.g., balance, facility of use, or pattern).

(b) Bidders must furnish bid samples as part of the bid.
The Government must receive the bid samples by the time
specified in the invitation for bids. If the bidder fails to submit
samples on time, the Government will reject the bid, except
that the Contracting Officer will consider a late sample sent
by mail under the Late Submissions, Modifications, and
Withdrawals of Bids provision of this solicitation.

(c) The Government will test or evaluate bid samples to
determine compliance with all the characteristics listed for
examination in this solicitation. The Government will reject
the bid when the sample fails to conform to the required char-
acteristics. Products delivered under any resulting contract
must conform to—

(1) The approved sample for the characteristics listed
for test or evaluation; and

(2) The specifications for all other characteristics.
(d) Unless otherwise specified in the solicitation, bid sam-

ples shall be—
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(1) Submitted at no expense to the Government; and

(2) Returned at the bidder’s request and expense, unless
they are destroyed during preaward testing.

(End of provision)

Alternate I (Apr 1984). If it appears that the conditions in
14.202-4(e)(1) will apply and the Contracting Officer antici-
pates granting waivers thereunder, and if the nature of the
required product does not necessitate limiting the grant of a
waiver to a product produced at the same plant in which the
product previously acquired or tested was produced, add the
following paragraph (e) to the basic provision:

(e) At the discretion of the Contracting Officer, the
requirement for furnishing bid samples may be waived for a
bidder if—

(1) The bid states that the offered product is the same as
a product offered by the bidder to the _______________ [as
appropriate, the Contracting Officer shall designate the con-
tracting office or an alternate activity or office]; and

(2) The Contracting Officer determines that the previ-
ously offered product was accepted or tested and found to com-
ply with specification and other requirements for technical
acceptability conforming in every material respect with those
in this solicitation.

Alternate II (Apr 1984). If it appears that the conditions in
14.202-4(e)(1) will apply and the contracting officer antici-
pates granting waivers thereunder, and if the nature of the
required product necessitates limiting the grant of a waiver to
a product produced at the same plant in which the product pre-
viously acquired or tested was produced, add the following
paragraph (e) to the basic provision:

(e) At the discretion of the Contracting Officer, the
requirements for furnishing bid samples may be waived for a
bidder if—

(1) The bid states that the offered product is the same as
a product offered by the bidder to the _________ [as appropri-
ate, the Contracting Officer shall designate the contracting
office or an alternate activity or office] on a previous acquisi-
tion;

(2) The Contracting Officer determines that the previ-
ously offered product was accepted or tested and found to com-
ply with specification and other requirements for technical
acceptability conforming in every material respect with those
of this solicitation; and

(3) The product offered under this solicitation will be
produced under a resulting contract at the same plant in which
the previously acquired or tested product was produced.

52.214-21 Descriptive Literature.

As prescribed in 14.201-6(p)(1), insert the following pro-
vision:

DESCRIPTIVE LITERATURE (APR 2002)

(a) “Descriptive literature,” as used in this provision,
means information furnished by a bidder, such as cuts, illus-
trations, drawings, and brochures, that shows a product’s
characteristics or construction or explains its operation. The
term includes only that information required to evaluate the
acceptability of the product and excludes other information
for operating or maintaining the product.

(b) Descriptive literature is required to establish, for the
purpose of evaluation and award, details of the product
offered that are specified elsewhere in the solicitation and per-
tain to significant elements such as—

(1) Design;
(2) Materials;
(3) Components;
(4) Performance characteristics; and
(5) Methods of manufacture, assembly, construction, or

operation.
(c) Descriptive literature, required elsewhere in this solic-

itation, shall be—
(1) Identified to show the item(s) of the offer to which

it applies; and
(2) Received by the time specified in this solicitation.

(d) If the bidder fails to submit descriptive literature on
time, the Government will reject the bid, except that late
descriptive literature sent by mail may be considered under
the Late Submissions, Modifications, and Withdrawals of
Bids provision of this solicitation.

(e) If the descriptive literature fails to show that the prod-
uct offered conforms to the requirements of the solicitation,
the Government will reject the bid.

(End of provision)

Alternate I (Apr 2002). As prescribed in 14.201-6(p)(2),
add the following paragraphs (f) and (g) to the basic provision:

(f) The Contracting Officer may waive the requirement for
furnishing descriptive literature if the offeror has supplied a
product that is the same as that required by this solicitation
under a prior contract. A bidder that requests a waiver of this
requirement shall provide the following information:

Prior contract number ________________________

Date of prior contract _________________________

Contract line item number of product supplied ______

Name and address of Government activity to which delivery
was made __________________________________

Date of final delivery of product supplied __________

(g) Bidders shall submit bids on the basis of required
descriptive literature or on the basis of a previously supplied
product under paragraph (f) of this provision. A bidder submit-
ting a bid on one of these two bases may not elect to have its
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bid considered on the alternative basis after the time specified
for receipt of bids. The Government will disregard a bidder's
request for a waiver under paragraph (f) if that bidder has sub-
mitted the descriptive literature requested under this solicita-
tion.

52.214-22 Evaluation of Bids for Multiple Awards.
As prescribed in 14.201-6(q), insert the following provi-

sion:

EVALUATION OF BIDS FOR MULTIPLE AWARDS
(MAR 1990)

In addition to other factors, bids will be evaluated on the
basis of advantages and disadvantages to the Government that
might result from making more than one award (multiple
awards). It is assumed, for the purpose of evaluating bids, that
$500 would be the administrative cost to the Government for
issuing and administering each contract awarded under this
solicitation, and individual awards will be for the items or
combinations of items that result in the lowest aggregate cost
to the Government, including the assumed administrative
costs.

(End of provision)

52.214-23 Late Submissions, Modifications, Revisions,
and Withdrawals of Technical Proposals under Two-
Step Sealed Bidding.
As prescribed in 14.201-6(r), insert the following

provision:

LATE SUBMISSIONS, MODIFICATIONS, REVISIONS, AND
WITHDRAWALS OF TECHNICAL PROPOSALS UNDER TWO-

STEP SEALED BIDDING (NOV 1999)

(a) Bidders are responsible for submitting technical pro-
posals, and any modifications or revisions, so as to reach the
Government office designated in the request for technical
proposals by the time specified in the invitation for bids
(IFB). If no time is specified in the IFB, the time for receipt
is 4:30 p.m., local time, for the designated Government office
on the date that bids or revisions are due.

(b)(1) Any technical proposal under step one of two-step
sealed bidding, modification, revision, or withdrawal of such
proposal received at the Government office designated in the
request for technical proposals after the exact time specified
for receipt will not be considered unless the Contracting
Officer determines that accepting the late technical proposal
would not unduly delay the acquisition; and—

(i) If it was transmitted through an electronic com-
merce method authorized by the request for technical propos-
als, it was received at the initial point of entry to the
Government infrastructure not later than 5:00 p.m. one work-
ing day prior to the date specified for receipt of proposals; or

(ii) There is acceptable evidence to establish that it
was received at the Government installation designated for

receipt of offers and was under the Government’s control
prior to the time set for receipt; or

(iii) It is the only proposal received and it is negoti-
ated under Part 15 of the Federal Acquisition Regulation.

(2) However, a late modification of an otherwise suc-
cessful proposal that makes its terms more favorable to the
Government will be considered at any time it is received and
may be accepted.

(c) Acceptable evidence to establish the time of receipt at
the Government installation includes the time/date stamp of
that installation on the technical proposal wrapper, other doc-
umentary evidence of receipt maintained by the installation,
or oral testimony or statements of Government personnel.

(d) If an emergency or unanticipated event interrupts nor-
mal Government processes so that technical proposals cannot
be received at the Government office designated for receipt of
technical proposals by the exact time specified in the request
for technical proposals, and urgent Government requirements
preclude amendment of the request for technical proposals,
the time specified for receipt of technical proposals will be
deemed to be extended to the same time of day specified in
the request for technical proposals on the first work day on
which normal Government processes resume.

(e) Technical proposals may be withdrawn by written
notice received at any time before the exact time set for
receipt of technical proposals. If the request for technical pro-
posals authorizes facsimile technical proposals, they may be
withdrawn via facsimile received at any time before the exact
time set for receipt of proposals, subject to the conditions
specified in the provision at 52.214-31, Facsimile Bids. A
technical proposal may be withdrawn in person by a bidder or
its authorized representative if, before the exact time set for
receipt of technical proposals, the identity of the person
requesting withdrawal is established and the person signs a
receipt for the technical proposal.

(End of provision)

52.214-24 Multiple Technical Proposals.
As prescribed in 14.201-6(s), insert the following

provision:

MULTIPLE TECHNICAL PROPOSALS (APR 1984)

In the first step of this two-step acquisition, solicited
sources are encouraged to submit multiple technical propos-
als presenting different basic approaches. Each technical pro-
posal submitted will be separately evaluated and the submitter
will be notified as to its acceptability.

(End of provision)

52.214-25 Step Two of Two-Step Sealed Bidding.
As prescribed in 14.201-6(t), insert the following provi-

sion:
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SMALL BUSINESS PROGRAM REPRESENTATIONS
(APR 2002)

(a)(1) The North American Industry Classification System
(NAICS) code for this acquisition is ________________
[insert NAICS code].

(2) The small business size standard is _____________
[insert size standard].

(3) The small business size standard for a concern
which submits an offer in its own name, other than on a con-
struction or service contract, but which proposes to furnish a
product which it did not itself manufacture, is 500 employees.

(b) Representations. (1) The offeror represents as part of
its offer that it ❏ is, ❏ is not a small business concern.

(2) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents, for general statistical purposes, that it
❏ is, ❏ is not, a small disadvantaged business concern as
defined in 13 CFR 124.1002.

(3) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents as part of its offer that it ❏ is, ❏ is not
a women-owned small business concern.

(4) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents as part of its offer that it ❏ is, ❏ is not
a veteran-owned small business concern.

(5) [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (b)(4) of
this provision.] The offeror represents as part of its offer that
it ❏ is, ❏ is not a service-disabled veteran-owned small busi-
ness concern.

(6) [Complete only if the offeror represented itself as a
small business concern in paragraph (b)(1) of this provision.]
The offeror represents, as part of its offer, that—

(i) It ❏ is, ❏ is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
the Small Business Administration, and no material change in
ownership and control, principal office, or HUBZone
employee percentage has occurred since it was certified by
the Small Business Administration in accordance with 13
CFR part 126; and

(ii) It ❏ is, ❏ is not a joint venture that complies with
the requirements of 13 CFR part 126, and the representation
in paragraph (b)(6)(i) of this provision is accurate for the
HUBZone small business concern or concerns that are partic-
ipating in the joint venture. [The offeror shall enter the name
or names of the HUBZone small business concern or con-
cerns that are participating in the joint venture:__________.]
Each HUBZone small business concern participating in the
joint venture shall submit a separate signed copy of the HUB-
Zone representation.

(c) Definitions. As used in this provision—

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—
(i) Not less than 51 percent of which is owned by one

or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR part 121 and the size standard in paragraph
(a) of this provision.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Notice. (1) If this solicitation is for supplies and has
been set aside, in whole or in part, for small business con-
cerns, then the clause in this solicitation providing notice of
the set-aside contains restrictions on the source of the end
items to be furnished.

(2) Under 15 U.S.C. 645(d), any person who misrepre-
sents a firm's status as a small, HUBZone small, small disad-
vantaged, or women-owned small business concern in order
to obtain a contract to be awarded under the preference pro-
grams established pursuant to section 8(a), 8(d), 9, or 15 of
the Small Business Act or any other provision of Federal law
that specifically references section 8(d) for a definition of pro-
gram eligibility, shall—

(i) Be punished by imposition of fine, imprisonment,
or both;

(ii) Be subject to administrative remedies, including
suspension and debarment; and
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(iii) Be ineligible for participation in programs con-
ducted under the authority of the Act.

(End of provision)

Alternate I (Apr 2002). As prescribed in 19.307(a)(2), add
the following paragraph (b)(7) to the basic provision:

(7) [Complete if offeror represented itself as disadvan-
taged in paragraph (b)(2) of this provision.] The offeror shall
check the category in which its ownership falls:

_____ Black American.

_____ Hispanic American.

_____ Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

_____ Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the
Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

_____ Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

_____ Individual/concern, other than one of the preced-
ing.

52.219-2 Equal Low Bids.
As prescribed in 19.307(c), insert the following provision:

EQUAL LOW BIDS (OCT 1995)

(a) This provision applies to small business concerns only.
(b) The bidder's status as a labor surplus area (LSA) con-

cern may affect entitlement to award in case of tie bids. If the
bidder wishes to be considered for this priority, the bidder
must identify, in the following space, the LSA in which the
costs to be incurred on account of manufacturing or produc-
tion (by the bidder or the first-tier subcontractors) amount to
more than 50 percent of the contract price.

(c) Failure to identify the labor surplus areas as specified
in paragraph (b) of this provision will preclude the bidder
from receiving priority consideration. If the bidder is
awarded a contract as a result of receiving priority consider-
ation under this provision and would not have otherwise
received award, the bidder shall perform the contract or cause
the contract to be performed in accordance with the obliga-
tions of an LSA concern.

(End of provision)

52.219-3 Notice of Total HUBZone Set-Aside.
As prescribed in 19.1308(a), insert the following clause:

NOTICE OF TOTAL HUBZONE SET-ASIDE (JAN 1999)

(a) Definition. “HUBZone small business concern,” as
used in this clause, means a small business concern that
appears on the List of Qualified HUBZone Small Business
Concerns maintained by the Small Business Administration.

(b) General. (1) Offers are solicited only from HUBZone
small business concerns. Offers received from concerns that
are not HUBZone small business concerns shall not be con-
sidered.

(2) Any award resulting from this solicitation will be
made to a HUBZone small business concern.

(c) Agreement. A HUBZone small business concern
agrees that in the performance of the contract, in the case of a
contract for—

(1) Services (except construction), at least 50 percent of
the cost of personnel for contract performance will be spent
for employees of the concern or employees of other HUB-
Zone small business concerns;

(2) Supplies (other than acquisition from a nonmanu-
facturer of the supplies), at least 50 percent of the cost of man-
ufacturing, excluding the cost of materials, will be performed
by the concern or other HUBZone small business concerns;

(3) General construction, at least 15 percent of the cost
of the contract performance incurred for personnel will be
spent on the concern's employees or the employees of other
HUBZone small business concerns; or

(4) Construction by special trade contractors, at least
25 percent of the cost of the contract performance incurred for
personnel will be spent on the concern's employees or the
employees of other HUBZone small business concerns.

(d) A HUBZone joint venture agrees that, in the perfor-
mance of the contract, the applicable percentage specified in
paragraph (c) of this clause will be performed by the HUB-
Zone small business participant or participants.

(e) A HUBZone small business concern nonmanufacturer
agrees to furnish in performing this contract only end items
manufactured or produced by HUBZone small business man-
ufacturer concerns. This paragraph does not apply in connec-
tion with construction or service contracts.

(End of clause)

52.219-4 Notice of Price Evaluation Preference for
HUBZone Small Business Concerns.
As prescribed in 19.1308(b), insert the following clause:

NOTICE OF PRICE EVALUATION PREFERENCE FOR
HUBZONE SMALL BUSINESS CONCERNS (JAN 1999)

(a) Definition. “HUBZone small business concern,” as
used in this clause, means a small business concern that

_____________________________________________________
_____________________________________________________
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(1) To furnish the supplies or services set forth in the
contract according to the specifications and the terms and
conditions by subcontracting with the Offeror who has been
determined an eligible concern pursuant to the provisions of
section 8(a) of the Small Business Act, as amended
(15 U.S.C. 637(a)).

(2) Except for novation agreements and advance pay-
ments, delegates to the ______ [insert name of contracting
activity] the responsibility for administering the contract with
complete authority to take any action on behalf of the Gov-
ernment under the terms and conditions of the contract; pro-
vided, however that the contracting agency shall give advance
notice to the SBA before it issues a final notice terminating
the right of the subcontractor to proceed with further perfor-
mance, either in whole or in part, under the contract.

(3) That payments to be made under the contract will be
made directly to the subcontractor by the contracting activity.

(4) To notify the ___________ [insert name of con-
tracting agency] Contracting Officer immediately upon noti-
fication by the subcontractor that the owner or owners upon
whom 8(a) eligibility was based plan to relinquish ownership
or control of the concern.

(5) That the subcontractor awarded a subcontract here-
under shall have the right of appeal from decisions of the cog-
nizant Contracting Officer under the “Disputes” clause of the
subcontract.

(b) The offeror/subcontractor agrees and acknowledges
that it will, for and on behalf of the SBA, fulfill and perform
all of the requirements of the contract.

(c) The offeror/subcontractor agrees that it will not sub-
contract the performance of any of the requirements of this
subcontract to any lower tier subcontractor without the prior
written approval of the SBA and the cognizant Contracting
Officer of the ______________ [insert name of contracting
agency].

(End of clause)

52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.
As prescribed in 19.811-3(d), insert the following clause:

NOTIFICATION OF COMPETITION LIMITED TO ELIGIBLE
8(A) CONCERNS (JUNE 1999)

(a) Offers are solicited only from small business concerns
expressly certified by the Small Business Administration
(SBA) for participation in the SBA's 8(a) Program and which
meet the following criteria at the time of submission of
offer—

(1) The Offeror is in conformance with the 8(a) support
limitation set forth in its approved business plan; and

(2) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan or any
remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets all of the criteria set forth in paragraph (a) of this
clause.

(c) Any award resulting from this solicitation will be made
to the Small Business Administration, which will subcontract
performance to the successful 8(a) offeror selected through
the evaluation criteria set forth in this solicitation.

(d)(1) Agreement. A small business concern submitting an
offer in its own name agrees to furnish, in performing the con-
tract, only end items manufactured or produced by small busi-
ness concerns in the United States. The term “United States”
includes its territories and possessions, the Commonwealth of
Puerto Rico, the trust territory of the Pacific Islands, and the
District of Columbia. If this procurement is processed under
simplified acquisition procedures and the total amount of this
contract does not exceed $25,000, a small business concern
may furnish the product of any domestic firm. This paragraph
does not apply in connection with construction or service con-
tracts.

(2) The ____________ [insert name of SBA's contrac-
tor] will notify the ____________ [insert name of contracting
agency] Contracting Officer in writing immediately upon
entering an agreement (either oral or written) to transfer all or
part of its stock or other ownership interest to any other party.

(End of clause)

Alternate I (Nov 1989). If the competition is to be limited
to 8(a) concerns within one or more specific SBA regions or
districts, add the following paragraph (a)(4) to paragraph (a)
of the clause:

(4) The offeror's approved business plan is on the file and
serviced by ________ [Contracting Officer completes by
inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate II (Dec 1996). When the acquisition is for a
product in a class for which the Small Business Administra-
tion has determined that there are no small business manufac-
turers or processors in the Federal market in accordance with
19.502-2(c), delete paragraph (d)(1).

52.219-19 Small Business Concern Representation for the
Small Business Competitiveness Demonstration
Program.
As prescribed in 19.1008(a), insert the following provi-

sion:

SMALL BUSINESS CONCERN REPRESENTATION FOR THE
SMALL BUSINESS COMPETITIVENESS DEMONSTRATION

PROGRAM (OCT 2000)

(a) Definition. “Emerging small business” as used in this
solicitation, means a small business concern whose size is no
greater than 50 percent of the numerical size standard appli-
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cable to the North American Industry Classification System
(NAICS) code assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.] The Offeror ❏

is, ❏ is not an emerging small business.
(c) [Complete only if the Offeror is a small business or an

emerging small business, indicating its size range.] Offeror's
number of employees for the past 12 months [check this col-
umn if size standard stated in solicitation is expressed in terms
of number of employees] or Offeror's average annual gross
revenue for the last 3 fiscal years [check this column if size
standard stated in solicitation is expressed in terms of annual
receipts]. [Check one of the following.]

(End of provision)

52.219-20 Notice of Emerging Small Business Set-Aside.
As prescribed in 19.1008(b), insert the following provi-

sion:

NOTICE OF EMERGING SMALL BUSINESS SET-ASIDE
(JAN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only. Offers that are
not from an emerging small business shall not be considered
and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1008(c), insert the following provi-

sion:

SMALL BUSINESS SIZE REPRESENTATION FOR TARGETED
INDUSTRY CATEGORIES UNDER THE SMALL BUSINESS

COMPETITIVENESS DEMONSTRATION PROGRAM
(MAY 1999)

[Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]

Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's aver-
age annual gross revenue for the last 3 fiscal years [check this
column if size standard stated in solicitation is expressed in
terms of annual receipts]. [Check one of the following.]

(End of provision)

52.219-22 Small Disadvantaged Business Status.
As prescribed in 19.307(b), insert the following provision:

SMALL DISADVANTAGED BUSINESS STATUS (OCT 1999)

(a) General. This provision is used to assess an offeror’s
small disadvantaged business status for the purpose of obtain-
ing a benefit on this solicitation. Status as a small business
and status as a small disadvantaged business for general sta-
tistical purposes is covered by the provision at FAR 52.219-1,
Small Business Program Representation.

(b) Representations.(1) General. The offeror represents,
as part of its offer, that it is a small business under the size
standard applicable to this acquisition; and either—

[ ] (i) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and

(A) No material change in disadvantaged owner-
ship and control has occurred since its certification;

(B) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(C) It is identified, on the date of its representa-
tion, as a certified small disadvantaged business concern in
the database maintained by the Small Business Administra-
tion (PRO-Net); or

[ ] (ii) It has submitted a completed application to
the Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.

NO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

____ 50 or fewer ____ $1 million or less
____ 51 - 100 ____ $1,000,001 - $2 million
____ 101 - 250 ____ $2,000,001 - $3.5 million
____ 251 - 500 ____ $3,500,001 - $5 million
____ 501 - 750 ____ $5,000,001 - $10 million
____ 751 - 1,000 ____ $10,000,001 - $17 million
____ Over 1,000 ____ Over $17 million

NO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

____ 50 or fewer ____ $1 million or less
____ 51 - 100 ____ $1,000,001 - $2 million
____ 101 - 250 ____ $2,000,001 - $3.5 million
____ 251 - 500 ____ $3,500,001 - $5 million
____ 501 - 750 ____ $5,000,001 - $10 million
____ 751 - 1,000 ____ $10,000,001 - $17 million
____ Over 1,000 ____ Over $17 million
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NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO
ENSURE EQUAL EMPLOYMENT OPPORTUNITY FOR

CONSTRUCTION (FEB 1999)

(a) The offeror’s attention is called to the Equal Opportu-
nity clause and the Affirmative Action Compliance Require-
ments for Construction clause of this solicitation.

(b) The goals for minority and female participation,
expressed in percentage terms for the Contractor’s aggregate
workforce in each trade on all construction work in the cov-
ered area, are as follows:

These goals are applicable to all the Contractor’s construc-
tion work performed in the covered area. If the Contractor
performs construction work in a geographical area located
outside of the covered area, the Contractor shall apply the
goals established for the geographical area where the work is
actually performed. Goals are published periodically in the
Federal Register in notice form, and these notices may be
obtained from any Office of Federal Contract Compliance
Programs office.

(c) The Contractor’s compliance with Executive Order
11246, as amended, and the regulations in 41 CFR 60-4 shall
be based on (1) its implementation of the Equal Opportunity
clause, (2) specific affirmative action obligations required by
the clause entitled “Affirmative Action Compliance Require-
ments for Construction,” and (3) its efforts to meet the goals.
The hours of minority and female employment and training
must be substantially uniform throughout the length of the
contract, and in each trade. The Contractor shall make a good
faith effort to employ minorities and women evenly on each
of its projects. The transfer of minority or female employees
or trainees from Contractor to Contractor, or from project to
project, for the sole purpose of meeting the Contractor’s goals
shall be a violation of the contract, Executive Order 11246, as
amended, and the regulations in 41 CFR 60-4. Compliance
with the goals will be measured against the total work hours
performed.

(d) The Contractor shall provide written notification to the
Deputy Assistant Secretary for Federal Contract Compliance,
U.S. Department of Labor, within 10 working days following
award of any construction subcontract in excess of $10,000 at
any tier for construction work under the contract resulting
from this solicitation. The notification shall list the—

(1) Name, address, and telephone number of the sub-
contractor;

(2) Employer's identification number of the subcontrac-
tor;

(3) Estimated dollar amount of the subcontract;
(4) Estimated starting and completion dates of the sub-

contract; and
(5) Geographical area in which the subcontract is to be

performed.
(e) As used in this Notice, and in any contract resulting

from this solicitation, the “covered area” is ___________
[Contracting Officer shall insert description of the geograph-
ical areas where the contract is to be performed, giving the
state, county, and city].

(End of provision)

52.222-24 Preaward On-Site Equal Opportunity
Compliance Evaluation.
As prescribed in 22.810(c), insert the following provision:

PREAWARD ON-SITE EQUAL OPPORTUNITY COMPLIANCE
EVALUATION (FEB 1999)

If a contract in the amount of $10 million or more will
result from this solicitation, the prospective Contractor and its
known first-tier subcontractors with anticipated subcontracts
of $10 million or more shall be subject to a preaward compli-
ance evaluation by the Office of Federal Contract Compliance
Programs (OFCCP), unless, within the preceding 24 months,
OFCCP has conducted an evaluation and found the prospec-
tive Contractor and subcontractors to be in compliance with
Executive Order 11246.

(End of provision)

52.222-25 Affirmative Action Compliance.
As prescribed in 22.810(d), insert the following provision:

AFFIRMATIVE ACTION COMPLIANCE (APR 1984)

The offeror represents that—
(a) It ❏ has developed and has on file, ❏ has not developed

and does not have on file, at each establishment, affirmative
action programs required by the rules and regulations of the
Secretary of Labor (41 CFR 60-1 and 60-2); or

(b) It ❏ has not previously had contracts subject to the
written affirmative action programs requirement of the rules
and regulations of the Secretary of Labor.

(End of provision)

52.222-26 Equal Opportunity.
As prescribed in 22.810(e), insert the following clause:

EQUAL OPPORTUNITY (APR 2002)

(a) Definition. “United States,” as used in this clause,
means the 50 States, the District of Columbia, Puerto Rico,

Goals for Minority
Participation for
Each Trade

Goals for Female Par-
ticipation for Each
Trade

________________ ________________
[Contracting Officer
shall insert goals]

[Contracting Officer
shall insert goals]
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the Northern Mariana Islands, American Samoa, Guam, the
U.S. Virgin Islands, and Wake Island.

(b) If, during any 12-month period (including the 12
months preceding the award of this contract), the Contractor
has been or is awarded nonexempt Federal contracts and/or
subcontracts that have an aggregate value in excess of
$10,000, the Contractor shall comply with paragraphs (b)(1)
through (b)(11) of this clause, except for work performed out-
side the United States by employees who were not recruited
within the United States. Upon request, the Contractor shall
provide information necessary to determine the applicability
of this clause.

(1) The Contractor shall not discriminate against any
employee or applicant for employment because of race, color,
religion, sex, or national origin. However, it shall not be a
violation of this clause for the Contractor to extend a publicly
announced preference in employment to Indians living on or
near an Indian reservation, in connection with employment
opportunities on or near an Indian reservation, as permitted by
41 CFR 60-1.5.

(2) The Contractor shall take affirmative action to
ensure that applicants are employed, and that employees are
treated during employment, without regard to their race,
color, religion, sex, or national origin. This shall include, but
not be limited to—

(i) Employment;
(ii) Upgrading;
(iii) Demotion;
(iv) Transfer;
(v) Recruitment or recruitment advertising;
(vi) Layoff or termination;
(vii) Rates of pay or other forms of compensation;

and
(viii) Selection for training, including apprentice-

ship.
(3) The Contractor shall post in conspicuous places

available to employees and applicants for employment the
notices to be provided by the Contracting Officer that explain
this clause.

(4) The Contractor shall, in all solicitations or adver-
tisements for employees placed by or on behalf of the Con-
tractor, state that all qualified applicants will receive
consideration for employment without regard to race, color,
religion, sex, or national origin.

(5) The Contractor shall send, to each labor union or
representative of workers with which it has a collective bar-
gaining agreement or other contract or understanding, the
notice to be provided by the Contracting Officer advising the
labor union or workers’ representative of the Contractor’s
commitments under this clause, and post copies of the notice
in conspicuous places available to employees and applicants
for employment.

(6) The Contractor shall comply with Executive Order
11246, as amended, and the rules, regulations, and orders of
the Secretary of Labor.

(7) The Contractor shall furnish to the contracting
agency all information required by Executive Order 11246, as
amended, and by the rules, regulations, and orders of the Sec-
retary of Labor. The Contractor shall also file Standard Form
100 (EEO-1), or any successor form, as prescribed in 41 CFR
part 60-1. Unless the Contractor has filed within the
12 months preceding the date of contract award, the Contrac-
tor shall, within 30 days after contract award, apply to either
the regional Office of Federal Contract Compliance Programs
(OFCCP) or the local office of the Equal Employment Oppor-
tunity Commission for the necessary forms.

(8) The Contractor shall permit access to its premises,
during normal business hours, by the contracting agency or
the OFCCP for the purpose of conducting on-site compliance
evaluations and complaint investigations. The Contractor
shall permit the Government to inspect and copy any books,
accounts, records (including computerized records), and
other material that may be relevant to the matter under inves-
tigation and pertinent to compliance with Executive Order
11246, as amended, and rules and regulations that implement
the Executive Order.

(9) If the OFCCP determines that the Contractor is not
in compliance with this clause or any rule, regulation, or order
of the Secretary of Labor, this contract may be canceled, ter-
minated, or suspended in whole or in part and the Contractor
may be declared ineligible for further Government contracts,
under the procedures authorized in Executive Order 11246, as
amended. In addition, sanctions may be imposed and reme-
dies invoked against the Contractor as provided in Executive
Order 11246, as amended; in the rules, regulations, and orders
of the Secretary of Labor; or as otherwise provided by law.

(10) The Contractor shall include the terms and condi-
tions of paragraphs (b)(1) through (11) of this clause in every
subcontract or purchase order that is not exempted by the
rules, regulations, or orders of the Secretary of Labor issued
under Executive Order 11246, as amended, so that these terms
and conditions will be binding upon each subcontractor or
vendor.

(11) The Contractor shall take such action with respect
to any subcontract or purchase order as the Contracting
Officer may direct as a means of enforcing these terms and
conditions, including sanctions for noncompliance, provided,
that if the Contractor becomes involved in, or is threatened
with, litigation with a subcontractor or vendor as a result of
any direction, the Contractor may request the United States to
enter into the litigation to protect the interests of the United
States.

(c) Notwithstanding any other clause in this contract, dis-
putes relative to this clause will be governed by the proce-
dures in 41 CFR 60-1.1.

(End of clause)
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(7) Concerning any proceeds received by the Govern-
ment for property to which title has vested in the Government
under the subcontract terms, the parties agree that the pro-
ceeds shall be applied to reducing any unliquidated financing
payments by the Government to the Contractor under this
contract.

(8) If no unliquidated financing payments to the Con-
tractor remain, but there are unliquidated financing payments
that the Contractor has made to any subcontractor, the Con-
tractor shall be subrogated to all the rights the Government
obtained through the terms required by this clause to be in any
subcontract, as if all such rights had been assigned and trans-
ferred to the Contractor.

(9) To facilitate small business participation in subcon-
tracting under this contract, the Contractor shall provide
financing payments to small business concerns, in conformity
with the standards for customary contract financing payments
stated in FAR 32.113. The Contractor shall not consider the
need for such financing payments as a handicap or adverse
factor in the award of subcontracts.

(k) Limitations on undefinitized contract actions. Notwith-
standing any other progress payment provisions in this con-
tract, progress payments may not exceed 80 percent of costs
incurred on work accomplished under undefinitized contract
actions. A “contract action” is any action resulting in a con-
tract, as defined in Subpart 2.1, including contract modifica-
tions for additional supplies or services, but not including
contract modifications that are within the scope and under the
terms of the contract, such as contract modifications issued
pursuant to the Changes clause, or funding and other admin-
istrative changes. This limitation shall apply to the costs
incurred, as computed in accordance with paragraph (a) of
this clause, and shall remain in effect until the contract action
is definitized. Costs incurred which are subject to this limita-
tion shall be segregated on Contractor progress payment
requests and invoices from those costs eligible for higher
progress payment rates. For purposes of progress payment
liquidation, as described in paragraph (b) of this clause,
progress payments for undefinitized contract actions shall be
liquidated at 80 percent of the amount invoiced for work per-
formed under the undefinitized contract action as long as the
contract action remains undefinitized. The amount of unliqui-
dated progress payments for undefinitized contract actions
shall not exceed 80 percent of the maximum liability of the
Government under the undefinitized contract action or such
lower limit specified elsewhere in the contract. Separate lim-
its may be specified for separate actions.

(l) Due date. The designated payment office will make
progress payments on the _________ [Contracting Officer
insert date as prescribed by agency head; if not prescribed,
insert “30th”] day after the designated billing office receives
a proper progress payment request. In the event that the Gov-

ernment requires an audit or other review of a specific
progress payment request to ensure compliance with the
terms and conditions of the contract, the designated payment
office is not compelled to make payment by the specified due
date. Progress payments are considered contract financing
and are not subject to the interest penalty provisions of the
Prompt Payment Act.

(End of clause)

Alternate I (Mar 2000). If the contract is with a small busi-
ness concern, change each mention of the progress payment
and liquidation rates excepting paragraph (k) to the customary
rate of 85 percent for small business concerns (see FAR
32.501-1).

Alternate II (Feb 2002). If the contract is a letter contract,
add paragraphs (m) and (n). The amount specified in para-
graph (n) must not exceed 80 percent applied to the maximum
liability of the Government under the letter contract. Separate
limits may be specified for separate parts of the work.

(m) Progress payments made under this letter contract
shall, unless previously liquidated under paragraph (b) of this
clause, be liquidated under the following procedures:

(1) If this letter contract is superseded by a definitive
contract, unliquidated progress payments made under this letter
contract shall be liquidated by deducting the amount from the
first progress or other payments made under the definitive con-
tract.

(2) If this letter contract is not superseded by a definitive
contract calling for the furnishing of all or part of the articles or
services covered under the letter contract, unliquidated progress
payments made under the letter contract shall be liquidated by
deduction from the amount payable under the Termination
clause.

(3) If this letter contract is partly terminated and partly
superseded by a contract, the Government will allocate the
unliquidated progress payments to the terminated and untermi-
nated portions as the Government deems equitable, and will liq-
uidate each portion under the relevant procedure in paragraphs
(m)(1) and (m)(2) of this clause.

(4) If the method of liquidating progress payments pro-
vided in this clause does not result in full liquidation, the Con-
tractor shall immediately pay the unliquidated balance to the
Government on demand.

(n) The amount of unliquidated progress payments shall
not exceed _____________ [Contracting Officer specify dollar
amount].

Alternate III (Feb 2002). As prescribed in 35.502-4(d), add
the following paragraph (m) to the basic clause. If Alternate
II is also being used, redesignate the following paragraph as
paragraph (o):

(m) The provisions of this clause will not be applicable to
individual orders at or below the simplified acquisition thresh-
old.

FAC 2001–02 FEBRUARY 19, 2002

(FAC 2001–06) 207



52.232-17 FEDERAL ACQUISITION REGULATION

52.2-

52.232-17 Interest.

As prescribed in 32.617(a) and (b), insert the following
clause:

INTEREST (JUNE 1996)

(a) Except as otherwise provided in this contract under a
Price Reduction for Defective Cost or Pricing Data clause or
a Cost Accounting Standards clause, all amounts that
become payable by the Contractor to the Government under
this contract (net of any applicable tax credit under the
Internal Revenue Code (26 U.S.C. 1481)) shall bear simple
interest from the date due until paid unless paid within 30
days of becoming due. The interest rate shall be the interest
rate established by the Secretary of the Treasury as provided
in Section 12 of the Contract Disputes Act of 1978 (Public
Law 95-563), which is applicable to the period in which the
amount becomes due, as provided in paragraph (b) of this
clause, and then at the rate applicable for each six-month
period as fixed by the Secretary until the amount is paid.

(b) Amounts shall be due at the earliest of the following
dates:

(1) The date fixed under this contract.

(2) The date of the first written demand for payment
consistent with this contract, including any demand result-
ing from a default termination.

(3) The date the Government transmits to the Contrac-
tor a proposed supplemental agreement to confirm com-
pleted negotiations establishing the amount of debt.

(4) If this contract provides for revision of prices, the
date of written notice to the Contractor stating the amount of
refund payable in connection with a pricing proposal or a
negotiated pricing agreement not confirmed by contract
modification.

(c) The interest charge made under this clause may be
reduced under the procedures prescribed in 32.614-2 of the
Federal Acquisition Regulation in effect on the date of this
contract.

(End of clause)

52.232-18 Availability of Funds.

As prescribed in 32.705-1(a), insert the following clause:

AVAILABILITY OF FUNDS (APR 1984)

Funds are not presently available for this contract. The
Government’s obligation under this contract is contingent
upon the availability of appropriated funds from which pay-
ment for contract purposes can be made. No legal liability
on the part of the Government for any payment may arise
until funds are made available to the Contracting Officer for
this contract and until the Contractor receives notice of such

availability, to be confirmed in writing by the Contracting
Officer.

(End of clause)

52.232-19 Availability of Funds for the Next Fiscal Year.
As prescribed in 32.705-1(b), insert the following clause

in solicitations and contracts if a one-year indefinite-quan-
tity or requirements contract for services is contemplated
and the contract (a) is funded by annual appropriations and
(b) is to extend beyond the initial fiscal year (see 32.703-
2(b)):

AVAILABILITY OF FUNDS FOR THE NEXT FISCAL YEAR
(APR 1984)

Funds are not presently available for performance under
this contract beyond ________. The Government’s obliga-
tion for performance of this contract beyond that date is
contingent upon the availability of appropriated funds from
which payment for contract purposes can be made. No legal
liability on the part of the Government for any payment may
arise for performance under this contract beyond _____,
until funds are made available to the Contracting Officer for
performance and until the Contractor receives notice of
availability, to be confirmed in writing by the Contracting
Officer.

(End of clause)

52.232-20 Limitation of Cost.
As prescribed in 32.705-2(a), insert the following clause

in solicitations and contracts if a fully funded cost-reim-
bursement contract is contemplated, except those for consol-
idated facilities, facilities acquisition, or facilities use,
whether or not the contract provides for payment of a fee.
The 60-day period may be varied from 30 to 90 days and the
75 percent from 75 to 85 percent. “Task Order” or other
appropriate designation may be substituted for “Schedule”
wherever that word appears in the clause.

LIMITATION OF COST (APR 1984)

(a) The parties estimate that performance of this contract,
exclusive of any fee, will not cost the Government more
than (1) the estimated cost specified in the Schedule or, (2)
if this is a cost-sharing contract, the Government’s share of
the estimated cost specified in the Schedule. The Contractor
agrees to use its best efforts to perform the work specified in
the Schedule and all obligations under this contract within
the estimated cost, which, if this is a cost-sharing contract,
includes both the Government’s and the Contractor’s share
of the cost.

(b) The Contractor shall notify the Contracting Officer in
writing whenever it has reason to believe that—
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN
P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D

CR

R&D

FP

SVC

CR

SVC

FP

CON

CR

CON

T&M

LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.204-6 Data Universal
Numbering System (DUNS)
Number.

4.603(a) P Yes L A A A A A A A A A A A A A A A A A A A

52.207-1 Notice of Cost
Comparison (Sealed-Bid).

7.305(a) P Yes L A A A A A A A A

52.207-2 Notice of Cost
Comparison (Negotiated).

7.305(b) P Yes L A A A A A A A A A A A A A A A A

52.207-3 Right of First
Refusal of Employment.

7.305(c) C Yes I A A A A A A A A A A A A A A A A

52.207-4 Economic Purchase
Quantity—Supplies.

7.203 P No K A A A A

52.207-5 Option to Purchase
Equipment.

7.404 C Yes I A A A A A A A A A A A A A A A A A A

52.208-4 Vehicle Lease
Payments.

8.1104(a) C Yes I A A

52.208-5 Condition of Leased
Vehicles.

8.1104(b) C Yes I A A

52.208-6 Marking of Leased
Vehicles.

8.1104(c) C Yes I A A

52.208-7 Tagging of Leased
Vehicles.

8.1104(d) C Yes I A A

52.208-8 Required Sources
for Helium and Helium
Usage Data.

8.505 C No I A A A A A A A A A A A A A A A A A A

52.208-9 Contractor Use of
Mandatory Sources of
Supply or Services.

8.003 C Yes I A A A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN
P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D

CR

R&D

FP

SVC

CR

SVC

FP

CON

CR

CON

T&M

LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.209-1 Qualification Requirements. 9.206-2 C No I A A A A A A A

52.209-3 First Article Approval—
Contractor Testing.

9.308-1 (a)(1)
and (b)(1)

C Yes I A O A A A

Alternate I 9.308-1 (a)(2)
and (b)(2)

C Yes I A O A A A

Alternate II 9.308-2 (a)(3)
and (b)(3)

C Yes I A O A A A

52.209-4 First Article Approval—
Government Testing.

9.308-2 (a)(1)
and (b)(1)

C Yes I A O A A A

Alternate I 9.308-2 (a)(1)
and (b)(2)

C Yes I A O A A A

Alternate II 9.308-2 (a)(1)
and (b)(3)

C Yes I A O A A A

52.209-5 Certification Regarding
Debarment, Suspension, Proposed
Debarment, and Other Responsibility
Matters.

9.409(a) P No K A A A A A A A A A A A A A A A A A

52.209-6 Protecting the Government's
Interest When Subcontracting with
Contractors Debarred, Suspended, or
Proposed for Debarment.

9.409(b) C Yes I A A A A A A A A A A A A A A A A A

52.211-1 Availability of Specifications
Listed in the GSA Index of Federal
Specifications, Standards and
Commercial Item Descriptions,
FPMR Part 101-29.

11.204(a) P No L A A A A A A A A A A A A

(FAC 2001–06) Matrix 4



FEDERAL AQUISITION REGULATION (FAR)

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D

CR

R&D

FP

SVC

CR

SVC

FP

CON

CR

CON

T&M

LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.212-2 Evaluation—
Commercial Items.

12.301(c)(1) P No NA O O O O O O O O O O O O O O

52.212-3 Offeror
Representations and
Certifications—Commercial
Items.

12.301(b)(2) P No NA A A A A A A A A A A A A A R

Alternate I 12.301(b)(2) P No NA A A A A A A A A A A A A A A

Alternate II
1

12.301(b)(2) P No NA A A A A A A A A A A A A A A

52.212-4 Contract Terms and
Conditions—Commercial
Items.

12.301(b)(3) C Yes NA A A A A A A A A A A A A A R

52.212-5 Contract Terms and
Conditions Required to
Implement Statutes or
Executive Orders—
Commercial Items

12.301(b)(4) C No NA A A A A A A A A A A A A A R

Alternate I 12.301(b)(4) C No NA A A A A A A A A A A A A Z R

52.213-1 Fast Payment
Procedure.

13.404 C Yes A A A A

52.213-2 Invoices. 13.302-5(b) C Yes A

52.213-3 Notice to Supplier. 13.302-5(c) C Yes A

52.213-4 Terms and
Conditions—Simplified
Acquisitions (Other Than
Commercial Items).

1

13.302-5(d) C Yes A

52.214-3 Amendments to
Invitations for Bids.

14.201-6 (b)(1) P Yes L A A A A A A A A A

52.214-4 False Statements in Bids. 14.201-6 (b)(2) P Yes L A A A A A A A A A
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FEDERAL ACQUISITION REGULATION (FAR)

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN
P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D

CR

R&D

FP

SVC

CR

SVC

FP

CON

CR

CON

T&M

LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.214-5 Submission of Bids. 14.201-6 (c)(1) P Yes L A A A A A A A A A

52.214-6 Explanation to Prospective
Bidders.

14.201-6 (c)(2) P Yes L A A A A A A A A A

52.214-7 Late Submissions,
Modifications, and Withdrawals of
Bids.

14.201-6 (c)(3) P Yes L A A A A A A A A A

52.214-9 Failure to Submit Bid. 14.201-6 (e)(1) P Yes L A A A A A A A A

52.214-10 Contract Award—Sealed
Bidding.

14.201-6 (e)(2) P Yes L A A A A A A A A

52.214-12 Preparation of Bids. 14.201-6(f) P Yes L A A A A A A A A

52.214-13 Telegraphic Bids. 14.201-6 (g)(1) P Yes L A A A A A A A A A

Alternate I 14.201-6 (g)(2) P Yes L A A

52.214-14 Place of Performance—
Sealed Bidding.

14.201-6(h) P No K A A A A A A A A

52.214-15 Period for Acceptance of
Bids.

14.201-6(i) P Yes L A A A A A A A A

52.214-16 Minimum Bid Acceptance
Period.

14.201-6(j) P No K A A A A A A A A

52.214-18 Preparation of Bids—
Construction.

14.201-6(l) P Yes A

52.214-19 Contract Award—Sealed
Bidding—Construction.

14.201-6(m) P Yes A A

52.214-20 Bid Samples. 14.201-6 (o)(1) P Yes L A A A A

Alternate I 14.201-6
(o)(2)(i)

P Yes L A A A A

Alternate II 14.201-6
(o)(2)(ii)

P Yes L A A A A

(FAC 2001–06) Matrix 8



FEDERAL AQUISITION REGULATION (FAR)

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN
P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D

CR

R&D

FP

SVC

CR

SVC

FP

CON

CR

CON

T&M

LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.217-6 Option for Increased Quantity. 17.208(d) C Yes I A A A A A

52.217-7 Option for Increased
Quantity—Separately Priced Line
Item.

17.208(e) C Yes I A A A A A

52.217-8 Option to Extend Services. 17.208(f) C Yes I A A A A A

52.217-9 Option to Extend the Term of
the Contract.

17.208(g) C Yes I A A A A A

52.219-1 Small Business Program
Representations.

19.307(a)(1) P No K A A A A A A A A A A A A A A A A A A

Alternate I 19.307(a)(2) P No K A A A A A A A A A A A A A A A A A A

52.219-2 Equal Low Bids. 19.307(c) P No K A A A A A A A A A

52.219-3 Notice of Total HUBZone
Set-Aside.

19.1308(a) C Yes I A A A A A A A A A A A A A A A A A A A

52.219-4 Notice of Price Evaluation
Preference for HUBZone Small
Business Concerns.

19.1308(b) C Yes I A A A A A A A A A A A A A A A A A A

52.219-5 Very Small Business Set-
Aside.

19.905 C Yes A A A A A A A A A A A A A A A A A A A

Alternate I 19.905(a) C Yes A A A A A A A A A A A A A A A A A A A

Alternate II 19.905(b) C Yes A A A A A A A A A A

52.219-6 Notice of Total Small
Business Set-Aside.

19.508(c) C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 19.508(c) C Yes I A A A

52.219-7 Notice of Partial Small
Business Set-Aside.

19.508(d) C Yes I A A A A A A A A A A A A A A A A A
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FEDERAL ACQUISITION REGULATION (FAR)

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN
P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D

CR

R&D

FP

SVC

CR

SVC

FP

CON

CR

CON

T&M

LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

Alternate I 19.508(d) C Yes I A A

52.219-8 Utilization of Small Business
Concerns.

19.708(a) C Yes I A A A A A A A A A A A A A A A A A

52.219-9 Small Business Subcontracting
Plan.

19.708(b) C Yes I A A A A A A A A A A A A A A A A A A

Alternate I 19.708(b)(1) C Yes I A A A A A A A A A

Alternate II 19.708(b)(1) C Yes I A A A A A A A A A A A A A A A A A A

52.219-10 Incentive Subcontracting
Program.

19.708(c)(1) C Yes I O O O O O O O O O O O 0 O O O O O

52.219-11 Special 8(a) Contract
Conditions. (See Note 2.)

19.811-3(a) C Yes I

52.219-12 Special 8(a) Subcontract
Conditions.(See Note 2.)

19.811-3(b) C No I

52.219-14 Limitations on Subcontracting.
(See Note 2.)

19.508(e) or
19.811-3 (e)

C Yes I A A A A A A A A A A A A A A A A A

52.219-16 Liquidated Damages—
Subcontracting Plan.

19.708(b)(2) C Yes I A A A A A A A A A A A A A A A A A

52.219-17 Section 8(a) Award.
(See Note 2.)

19.811-3(c) C No I

52.219-18 Notification of Competition
Limited to Eligible 8(a) Concerns.
(See Note 2.)

19.811-3(d) C No I

Alternate I (See Note 2.) 19.811-3 (d)(1) C No I

Alternate II (See Note 2.) 19.811-3 (d)(2) C No I
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FEDERAL ACQUISITION REGULATION (FAR)

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN
P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D

CR

R&D

FP

SVC

CR

SVC

FP

CON

CR

CON

T&M

LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.219-19 Small Business Concern
Representation for the Small Business
Competitiveness Demonstration
Program.

19.1008(a) P No K A A A A A A A A A A

52.219-20 Notice of Emerging Small
Business Set-Aside.

19.1008(b) P No K A

52.219-21 Small Business Size
Representation for Targeted Industry
Categories under the Small Business
Competitiveness Demonstration
Program.

19.1008(c) P No K A A A A A A A A A A A A A A A A A

52.219-22 Small Disadvantaged
Business Status.

19.307(b) P No K A A A A A A A A A A A A A A A A A A A

Alternate I 19.307(b) P No K A A A A A A A A A A A A A A A A A A A

52.219-23 Notice of Price Evaluation
Adjustment for Small Disadvantaged
Business Concerns.

19.1104 C Yes I A A A A A A A A A A A A A A A A A A A

Alternate I 19.1104 C Yes I A A A A A A A A A A A A A A A A A A A

Alternate II 19.1104 C Yes I A A A A A A A A A A A A A A A A A A A

52.219-24 Small Disadvantaged
Business Participation Program—
Targets.

19.1204(a) P Yes L O O O O O O O O O O O O O O O O O O

52.219-25 Small Disadvantaged
Business Participation Program—
Disadvantaged Status and Reporting.

19.1204(b) C Yes I A A A A A A A A A A A A A A A A A A A

52.219-26 Small Disadvantaged
Business Participation Program—
Incentive Subcontracting.

19.1204(c) C Yes I O O O O O O O O O O O O O O O O O O O
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FEDERAL ACQUISITION REGULATION (FAR)

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN
P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D

CR

R&D

FP

SVC

CR

SVC

FP

CON

CR

CON

T&M

LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.222-1 Notice to the Government
of Labor Disputes.

22.103-5(a) C Yes I A A A A A A A A A A A A A A A A A A

52.222-2 Payment for Overtime
Premiums.

22.103-5(b) C Yes I A A A A A A A A A

52.222-3 Convict Labor. 22.202 C Yes I A A A A A A A A A A A A A A A A A A

52.222-4 Contract Work Hours and
Safety Standards Act—Overtime
Compensation.

22.305 C Yes I A A A A A A A A A A A A A A A A

52.222-6 Davis-Bacon Act. 22.407(a) C Yes I A A A

52.222-7 Withholding of Funds. 22.407(a) C Yes I A A

52.222-8 Payrolls and Basic
Records.

22.407(a) C Yes I A A

52.222-9 Apprentices and Trainees. 22.407(a) C Yes I A A

52.222-10 Compliance with
Copeland Act Requirements.

22.407(a) C Yes I A A

52.222-11 Subcontracts (Labor
Standards).

22.407(a) C Yes I A A

52.222-12 Contract Termination—
Debarment.

22.407(a) C Yes I A A A

52.222-13 Compliance with Davis-
Bacon and Related Act
Regulations.

22.407(a) C Yes I A A A

52.222-14 Disputes Concerning
Labor Standards.

22.407(a) C Yes I A A A

52.222-15 Certification of
Eligibility.

22.407(a) C Yes I A A A
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53.2-1

SUBPART 53.2—PRESCRIPTION OF FORMS 53.209-1

(FAC 2001–06)

Subpart 53.2—Prescription of Forms

53.200 Scope of subpart.

This subpart prescribes standard forms and references
optional forms and agency-prescribed forms for use in acqui-
sition. Consistent with the approach used in Subpart 52.2, this
subpart is arranged by subject matter, in the same order as,
and keyed to, the parts of the FAR in which the form usage
requirements are addressed. For example, forms addressed in
FAR Part 14, Sealed Bidding, are treated in this subpart in sec-
tion 53.214, Sealed Bidding; forms addressed in FAR Part 43,
Contract Modifications, are treated in this subpart in section
53.243, Contract modifications. The following example illus-
trates how the subjects are keyed to the parts in which they
are addressed:

53.201 Federal acquisition system.

53.201-1 Contracting authority and responsibilities (SF
1402).

SF 1402 (10/83), Certificate of Appointment. SF 1402 is
prescribed for use in appointing contracting officers, as spec-
ified in 1.603-3.

53.202 [Reserved]

53.203 [Reserved]

53.204 Administrative matters.

53.204-1 Safeguarding classified information within
industry (DD Form 254, DD Form 441).

The following forms, which are prescribed by the Depart-
ment of Defense, shall be used by agencies covered by the
Defense Industrial Security Program if contractor access to
classified information is required, as specified in Subpart 4.4
and the clause at 52.204-2:

(a) DD Form 254 (Department of Defense (DoD)), Con-
tract Security Classification Specification. (See 4.403(c)(1).)

(b) DD Form 441 (DoD), Security Agreement. (See para-
graph (b) of the clause at 52.204-2.)

53.204-2 Contract reporting.

The following forms are prescribed for use by executive
agencies in reporting contract actions, as specified in
4.602(c):

(a) SF 279 (Rev. 10/00), Federal Procurement Data System
(FPDS)—Individual Contract Action Report. (See 4.602(c).)

(b) SF 281 (Rev. 10/00), Federal Procurement Data Sys-
tem (FPDS)—Summary Contract Action Report ($25,000 or
Less). (See 4.602(c).)

53.205 Publicizing contract actions.

53.205-1 Paid advertisements.

SF 1449, prescribed in 53.212, shall be used to place orders
for paid advertisements as specified in 5.503.

53.206 [Reserved]

53.207 [Reserved]

53.208 [Reserved]

53.209 Contractor qualifications.

53.209-1 Responsible prospective contractors.

The following forms are prescribed for use in conducting
preaward surveys of prospective contractors, as specified in
9.106-1, 9.106-2, and 9.106-4:

(a) SF 1403 (Rev. 9/88), Preaward Survey of Prospective
Contractor (General). SF 1403 is authorized for local repro-
duction.

(b) SF 1404 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Technical. SF 1404 is authorized for local repro-
duction.

(c) SF 1405 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Production. SF 1405 is authorized for local
reproduction.

(d) SF 1406 (Rev. 11/97), Preaward Survey of Prospective
Contractor—Quality Assurance. SF 1406 is authorized for
local reproduction.

(e) SF 1407 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Financial Capability. SF 1407 is authorized for
local reproduction.

(f) SF 1408 (Rev. 9/88), Preaward Survey of Prospective
Contractor—Accounting System. SF 1408 is authorized for
local reproduction.

53.243 Contract Modifications (SF 30).

SECTION (KEYED TO FAR PART

CONTRACT MODIFICATIONS)

USAGE REQUIREMENTS FOR SF 30
ARE ADDRESSED IN PART 43,

CONTAINING SUBJECT MATTER:

PART AND SUBPART (INVARIABLE)



53.212 FEDERAL ACQUISITION REGULATION

53.2-2

53.210 [Reserved]

53.211 [Reserved]

53.212 Acquisition of commercial items.
SF 1449 (Rev. 4/02), Solicitation/Contract/Order for Com-

mercial Items. SF 1449 is prescribed for use in solicitations
and contracts for commercial items. Agencies may prescribe
additional detailed instructions for use of the form.

53.213 Simplified acquisition procedures (SF's 18, 30, 44,
1165, 1449, and OF's 336, 347, and 348).
The following forms are prescribed as stated in this section

for use in simplified acquisition procedures, orders under
existing contracts or agreements, and orders from required
sources of supplies and services:

(a) SF 18 (Rev. 6/95), Request for Quotations, or SF 1449
(Rev. 4/02), Solicitation/Contract/Order for Commercial
Items. SF 18 is prescribed for use in obtaining price, cost,
delivery, and related information from suppliers as specified
in 13.307(b). SF 1449, as prescribed in 53.212, or other
agency forms/automated formats, may also be used to obtain
price, cost, delivery, and related information from suppliers as
specified in 13.307(b).

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/ Modi-
fication of Contract. SF 30, prescribed in 53.243, may be used
for modifying purchase orders, as specified in 13.307(c)(3).

(c) SF 44 (Rev. 10/83), Purchase Order Invoice Voucher.
SF 44 is prescribed for use in simplified acquisition proce-
dures, as specified in 13.306.

(d) SF 1165 (6/83 Ed.), Receipt for Cash-Subvoucher.
SF 1165 (GAO) may be used for imprest fund purchases, as
specified in 13.307(e).

(e) OF 336 (4/86 Ed.), Continuation Sheet. OF 336, pre-
scribed in 53.214(h), may be used as a continuation sheet in
solicitations, as specified in 13.307(c)(1).

(f) SF 1449, (Rev. 4/02) Solicitation/Contract/Order for
Commercial Items prescribed in 53.212, OF 347 (Rev. 6/95),
Order for Supplies or Services, and OF 348 (10/83 Ed.),
Order for Supplies or Services—Schedule Continuation.
SF 1449, OF's 347 and 348 (or approved agency forms/auto-
mated formats) may be used as follows:

(1) To accomplish acquisitions under simplified acqui-
sition procedures, as specified in 13.307.

(2) To establish blanket purchase agreements (BPA's),
as specified in 13.303-2, and to make purchases under BPA's,
as specified in 13.303-5.

(3) To issue orders under basic ordering agreements, as
specified in 16.703(d)(2)(i).

(4) As otherwise specified in this chapter (e.g., see
5.503(a)(2), 8.405-2, 36.701(c), and 51.102(e)(3)(ii)).

53.214 Sealed bidding.
The following forms are prescribed for use in contracting

by sealed bidding (except for construction and architect-engi-
neer services):

(a) SF 26 (4/85), Award/Contract. SF 26 is prescribed for
use in awarding sealed bid contracts for supplies or services
in which bids were obtained on SF 33, Solicitation, Offer and
Award, as specified in 14.408-1(d)(1). Pending issuance of a
new edition of the form, the reference in “block 1” should be
amended to read “15 CFR 700”.

(b) SF 30, Amendment of Solicitation/Modification of Con-
tract. SF 30, prescribed in 53.243, shall be used in amending
invitations for bids, as specified in 14.208(a).

(c) SF 33 (Rev. 9/97), Solicitation, Offer and Award. SF 33
is prescribed for use in soliciting bids for supplies or services
and for awarding the contracts that result from the bids, as
specified in 14.201-2(a)(1), unless award is accomplished by
SF 26.

(d) SF 1447 (5/88 Ed.), Solicitation/Contract. SF 1447 is
prescribed for use in soliciting supplies or services and for
awarding contracts that result from the bids. It shall be used
when the simplified contract format is used (see 14.201-9)
and may be used in place of the SF 26 or SF 33 with other
solicitations and awards. Agencies may prescribe additional
detailed instructions for use of the form.

(e) SF 129 (Rev. 12/96), Solicitation Mailing List Applica-
tion. SF 129 is prescribed for use in establishing and main-
taining lists of potential sources, as specified in 14.205-1(d).

(f) SF 1409 (Rev. 9/88), Abstract of Offers, and SF 1410
(9/88), Abstract of Offers—Continuation. SF 1409 and SF
1410 are prescribed for use in recording bids, as specified in
14.403(a).

(g) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each invitation for bids to facilitate identification
and handling of bids, as specified in 14.202-3(b).

(h) OF 336 (Rev. 3/86), Continuation Sheet. OF 336 may
be used as a continuation sheet in solicitations, as specified in
14.201-2(b).

53.215 Contracting by negotiation.

53.215-1 Solicitation and receipt of proposals.
The following forms are prescribed, as stated in the follow-

ing paragraphs, for use in contracting by negotiation (except
for construction, architect-engineer services, or acquisitions
made using simplified acquisition procedures):

(a) SF 26 (Rev. 4/85), Award/Contract. SF 26, prescribed
in 53.214(a), may be used in entering into negotiated con-
tracts in which the signature of both parties on a single docu-
ment is appropriate, as specified in 15.509.

(b) SF 30 (Rev. 10/83), Amendment of Solicitation/Modifi-
cation of Contract. SF 30, prescribed in 53.243, may be used
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53.3-187

PART 53.3—ILLUSTRATION OF FORMS

FAC 2001–06 APRIL 4, 2002

53.301-1449

SOLICITATION/CONTRACT/ORDER FOR COMMERCIAL ITEMS
OFFEROR TO COMPLETE BLOCKS 12, 17, 23, 24, & 30

1. REQUISITION NUMBER PAGE 1 OF

2. CONTRACT NO. 3. AWARD/EFFECTIVE 

    DATE

4. ORDER NUMBER 5. SOLICITATION NUMBER 6. SOLICIATION ISSUE 

    DATE

7. FOR SOLICITATION
INFORMATION CALL:

a. NAME b. TELEPHONE NUMBER (No collect 

    calls)

8. OFFER DUE DATE/

    LOCAL TIME

9. ISSUED BY 11. DELIVERY FOR

FOB DESTINATION

UNLESS BLOCK IS

MARKED

12. DISCOUNT TERMS

13a. THIS CONTRACT IS A RATED 
ORDER UNDER DPAS (15 CFR 700)

13b. RATING

14. METHOD OF SOLICITATION

SEE SCHEDULE

CODE

15. DELIVER TO 16. ADMINISTERED BY CODE

18a. PAYMENT WILL BE MADE BY CODE
17a. CONTRACTOR/
        OFFEROR

CODE

FACILITY
CODE

CODE

TELEPHONE NO.

17b. CHECK IF REMITTANCE IS DIFFERENT AND PUT SUCH ADDRESS IN 
OFFER

18b. SUBMIT INVOICES TO ADDRESS SHOWN IN BLOCK 18a UNLESS BLOCK BELOW

 IS CHECKED

RFQ IFB RFP

SEE ADDENDUM

19.
ITEM NO.

20.
SCHEDULE OF SUPPLIES/SERVICES

21.
QUANTITY

22.
UNIT

23.
UNIT PRICE

24.
AMOUNT

(Use Reverse and/or Attach Additional Sheets as Necessary)

25. ACCOUNTING AND APPROPRIATION DATA 26. TOTAL AWARD AMOUNT (For Govt. Use Only)

28. CONTRACTOR IS REQUIRED TO SIGN THIS DOCUMENT AND RETURN

DELIVER ALL ITEMS SET FORTH OR OTHERWISE IDENTIFIED ABOVE AND ON ANY

ADDITIONAL SHEETS SUBJECT TO THE TERMS AND CONDITIONS SPECIFIED HEREIN.

29. AWARD OF CONTRACT:  REF.

DATED .  YOUR OFFER ON SOLICITATION 

(BLOCK 5), INCLUDING ANY ADDITIONS OR CHANGES WHICH ARE 

SET FORTH HEREIN, IS ACCEPTED AS TO ITEMS:

30a. SIGNATURE OF OFFEROR/CONTRACTOR

30b. NAME AND TITLE OF SIGNER (Type or print) 30c. DATE SIGNED

31a. UNITED STATES OF AMERICA (SIGNATURE OF CONTRACTING OFFICER)

31b. NAME OF CONTRACTING OFFICER (Type or print) 31c. DATE SIGNED

AUTHORIZED FOR LOCAL REPRODUCTION

PREVIOUS EDITION IS NOT USABLE
STANDARD FORM 1449 (REV. 4/2002)

Prescribed by GSA - FAR (48 CFR) 53.212

10. THIS ACQUISITON IS

UNRESTRICTED

SET ASIDE: % FOR

SMALL BUSINESS

HUBZONE SMALL

BUSINESS

8(A)

NAICS:

SIZE STANDARD:

27a. SOLICITATION INCORPORATES BY REFERENCE FAR 52.212-1, 52.212-4.  FAR 52.212-3 AND 52.212-5 ARE ATTACHED.  ADDENDA 

27b. CONTRACT/PURCHASE ORDER INCORPORATES BY REFERENCE FAR 52.212-4.  FAR 52.212-5 IS ATTACHED.  ADDENDA

ARE ARE NOT ATTACHED

ARE ARE NOT ATTACHED

COPIES TO ISSUING OFFICE.  CONTRACTOR AGREES TO FURNISH AND 

OFFER



FEDERAL ACQUISITION REGULATION

53.3-188

STANDARD FORM 1449 (REV. 4/2002)  BACK

19.
ITEM NO.

20.
SCHEDULE OF SUPPLIES/SERVICES

21.
QUANTITY

22.
UNIT

23.
UNIT PRICE

24.
AMOUNT

32a. QUANTITY IN COLUMN 21 HAS BEEN

RECEIVED INSPECTED ACCEPTED, AND CONFORMS TO THE CONTRACT, EXCEPT AS NOTED:

41a. I CERTIFY THIS ACCOUNT IS CORRECT AND PROPER FOR PAYMENT

32b. SIGNATURE OF AUTHORIZED GOVERNMENT

REPRESENTATIVE

32c. DATE

41b. SIGNATURE AND TITLE OF CERTIFYING OFFICER 41c. DATE

42a. RECEIVED BY (Print)

42b. RECEIVED AT (Location)

42c. DATE REC'D (YY/MM/DD) 42d. TOTAL CONTAINERS

40. PAID BY

32d. PRINTED NAME AND TITLE OF AUTHORIZED GOVERNMENT 

REPRESENTATIVE

32e. MAILING ADDRESS OF AUTHORIZED GOVERNMENT REPRESENTATIVE 32f. TELPHONE NUMBER OF AUTHORZED GOVERNMENT REPRESENTATIVE

32g. E-MAIL OF AUTHORIZED GOVERNMENT REPRESENTATIVE

33. SHIP NUMBER 34. VOUCHER NUMBER 35. AMOUNT VERIFIED 

CORRECT FOR

PARTIAL FINAL

37. CHECK NUMBER

38. S/R ACCOUNT NUMBER 39. S/R VOUCHER NUMBER

36. PAYMENT

COMPLETE PARTIAL FINAL

FAC 2001–06 APRIL 4, 2002

53.301-1449




