FEDERAL ACQUISITION CIRCULAR

Decenber 18, 2001 Nunmber 2001-02

Federal Acquisition Circular (FAC) 2001-02 is issued
under the authority of the Secretary of Defense, the
Adm ni strator of General Services, and the Adm nistrator
for the National Aeronautics and Space Adni nistration.

Unl ess otherw se specified, all Federal Acquisition
Regul ation (FAR) and other directive material contained
in FAC 2001-02 are effective February 19, 2002, except
for Items VII through IX, which are effective Decenber

18, 2001.
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FAC 2001- 02 SumvARY of | TEMS

Federal Acquisition Grcular (FAC) 2001-02 anends the Federa
Acqui sition Regul ation (FAR) as specified bel ow

I[tem | —Definitions of “Conponent” and “End Product”
(FAR Case 2000-015)

This final rule anends the FAR to restore the unique Part 25
definitions of “conmponent” and “end product” for acquisition of
supplies. In addition, the Councils have made m nor revisions
to the definitions of "conmponent” and "cost of conmponents” for
acqui sition of construction. These definitions are used by
offerors to determ ne whet her offered end products or
construction material neet the requirenents of the Buy Anerican
Act and Bal ance of Paynents Program or trade agreenents.

Repl acenent pages: 2.1-3 thru 2.1-4; 25.1-1 thru 25.1-6; and
52.2-129 thru 52.2-140.

Item || —Energy Efficiency of Supplies and Services
(FAR Case 1999-011)

This final rule anends the FAR to inplenent Executive O der
13123, Greening the Governnent through Efficient Energy
Managenent. The rul e—

* Requires contracting officers, when acquiring energy-
usi ng products, to buy energy-efficient products if life-cycle
cost-effective and avail abl e;

 Directs contracting officers to Internet sources for nore
detailed informati on on ENERGY STAR and ot her energy-efficient
products; and

« Provides guidance on energy-savi ngs performance contracts
(ESPCs), includi ng—

* An explanation of what they are and when they shoul d
be used; and

* Procedures for the solicitation and award of ESPCs,
and the evaluation of unsolicited proposals for ESPCs.

The rule wll only affect contracting officers that—

e Acquire energy-using products or services;



e Contract for design, construction, renovation, or
mai nt enance of a public building that will include energy-using
products; or

» Use an energy-savings performance contract to reduce
energy use and cost in an agency’s facilities or operations.

Repl acenent pages: Structure v and vi; 2.1-5 thru 2.1-10; 11.1-1
thru 11.1-4; 15.6-1 thru 15.6-4; TOC 23-1 and 23-2; 23.1-1 and
23.1-2; 23.2-1 and 23.2-2; 23.7-1 and 23.7-2; and 42.3-3 and
42. 3- 4.

[tem Il —Pronpt Paynent and the Recovery of Overpaynent
(FAR Case 1999-023)

This final rule revises pronpt paynent policies at FAR Part
32, Contract Financing, and related contract provisions at FAR
Part 52. The rule is applicable to—

« Covernnent paynent offices and contractors since it
revises the information that nust be on an invoice for the
docunent to be considered a proper invoice with respect to the
pronpt paynment provisions of the FAR

« Contracting officers and contractors since it establishes
the requirenment in the pronpt paynment clauses for contractors to
notify the contracting officer if the contractor becones aware of
an overpaynent of an invoice; and

Al Governnment contracts (including contracts at or bel ow
the sinplified acquisition threshold) except contracts with
paynment terns and | ate paynent penalties established by other
governnental authority (e.qg., tariffs).

Repl acenent pages: 2.1-9 thru 2.1-12; 15.4-11 and 15.4-12; 32-1
and 32-2 (32-3 and 32-4 renoved); 32.1-1 thru 32.1-8; 32.9-1 thru
32.9-8; 52.2-31 thru 52.2-38; 52.2-65 thru 52.2-70 (52.2-70.1 and
52.2-70.2 added); 52.2-193 thru 52.2-196 (52.2-196.1 and 52. 2-
196. 2 added); 52.2-203 and 52. 2-204; 52.2-207 thru 52.2-230; and
Matrix 31 and Matrix 32.

Item | V—Javits-Wagner- O Day Act Subcontract Preference Under
Service Contracts (FAR Case 1999-017)

This final rule anends the FAR to add a new preference for
award of subcontracts under service contracts to nonprofit
wor kshops desi gnated by the Commttee for Purchase From Peopl e
Who Are Blind or Severely Disabled (Javits-Wagner-QO Day Act
(JWD) (41 U.S.C. 48)). The final rule applies to all service
contracts. The rule—



* Requires that contractors that provide services
for the Governnent’s use and subcontract for those
services must give preference in awardi ng subcontracts to
nonprofit workshops, if the services are on the Commttee
for Purchase From People W Are Blind or Severely
Di sabl ed procurenent |ist;

* Requires that contracting officers nust consider
the preference for subcontracting wth nonprofit workshops
when reviewi ng a subcontract for services that is subject
to the procedures at FAR Subpart 44.2, Consent to
Subcontracts; and

e Anmends the clause at FAR 52.208-9, Contractor Use of
Mandat ory Sources of Supply, to informofferors and contractors
that certain services to be provided for use by the Governnent
are required by law to be obtained fromthe Commttee for
Pur chase From People Who Are Blind or Severely Disabl ed.

Repl acenent pages: 8.1-1 and 8.1-2; 44.2-1 thru 44.2-4; TOC 52-1
and 52-2; 52.2-13 and 52.2-14; and Matrix 3 and Matrix 4.

I tem V—Di scussi on Requi renents (FAR Case 1999-022)

The rul e anends FAR 15.306(d) to clarify that, although the
contracting officer nust discuss deficiencies, significant
weaknesses, and adverse past perfornmance information to which
the offeror has not yet had an opportunity to respond and is
encouraged to discuss other aspects of the offeror’s proposal,
the contracting officer is not required to discuss every area
where the proposal could be inproved. This clarifies the
exi sting policy that any discussions beyond the m ni mum
el ements stated in the FAR are a matter of contracting officer
j udgnent .

Repl acenent pages: 15.3-3 and 15. 3-4.

[tem VI —Definition of Subcontract in FAR Subpart 15.4
(FAR Case 2000-017)

This final rule anends FAR 15.401 to exclude section
15. 407-2, Make-or-buy prograns, from application of the
expanded definition of “subcontract” at FAR 15.401. This rule
Is aclarification and does not change any policy in Subpart
15.4, Contract Pricing.

Repl acenent pages: 15.4-1 and 15. 4-2.



I[tem VIl —North Anerican Industry Cl assification System
(FAR Case 2000-604)

This rule finalizes, with mnor changes, the interimrule
whi ch anended the FAR to convert size standards and ot her
prograns in the FAR that were based on the Standard | ndustri al
Classification (SIC) systemto the North Anmerican |Industry
Classification System (NAICS). NAICS is a new systemthat
classifies establishnents according to how they conduct their
econom c activity. It is a significant inprovenent over the
SI C system because it nore accurately identifies industries.
Since Cctober 1, 2000, NAICS is to be used to establish the
size standards for acquisitions. |In addition, the designated
i ndustry groups in FAR 19. 1005 have been converted to NAICS and
contract actions will be reported using the NAICS code rather
than the SIC code.

Repl acenent pages: 19.1-3 and 19.1-4; and 19.10-1 and 19. 10-2.

[tem VI11—I cel and—New y Desi gnated Country under Trade
Agreenents Act (FAR Case 2001-025)

This final rule anends the definition of “Designated
country” at FAR 25.003, and the clause at 52.225-5, Trade
Agreenments, and the clause at 52.225-11, Buy Anmerican Act—

Bal ance of Paynents Program—Construction Materials under Trade
Agreements, to add Iceland to the |ist of designated countries
under the Trade Agreenents Act (TAA). Contracting officers may
now consi der offers of end products or construction materials
fromlceland in acquisitions subject to the TAA. The current
TAA threshol d for acquisition of supplies is $177,000 and for
acqui sition of construction is $6, 806, 000.

In addition, if the TAA applies, Executive Order 13126 of
June 12, 1999, Prohibition of Acquisition of Products Produced
by Forced or Indentured Child Labor, does not apply to
contracts for the acquisition of products fromforeign
countries that are party to the Agreenent on Gover nnent
Procurenent. Therefore, this final rule also adds Iceland to
the list of excepted countries of origin at 22.1503(b)(4) and
t he associated clause at 52.222-19, Child Labor—Cooperation
with Authorities and Renedi es.

Repl acenent pages: 22.15-1 and 22.15-2; 25.1-3 and 25.1-4; 52.2-
107 and 52.2-108; 52.2-133 and 52.2-134; and 52.2-139 and
52. 2- 140.



ltem | X—Contractor Personnel in the Procurement of |Information
Technol ogy Services (FAR Case 2000-609)

This final rule converts the interimrule published in
FAC 97-25, in the Federal Register at 66 FR 22084, My 2, 2001,
to a final rule wthout change. The rule added a new section
to Subpart 39.1 to inplenment Section 813 of the Floyd D. Spence
Nat i onal Defense Authorization Act for fiscal year 2001 (Pub.
L. 106-398). Section 813 prohibits the use of m ninmm
experience or education requirenents for contractor personnel
in solicitations for the acquisition of information technol ogy
services, unless (1) the contracting officer first determ nes
that the needs of the agency cannot be nmet w thout such
requirenent; or (2) the needs of the agency require the use of
a type of contract other than a perfornmance-based contract.

Repl acenent pages: None.
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FAC 2001-02 FILING | NSTRUCTI ONS

Nore: The FAR is now segnented by subparts. The FAR page nunbers
reflect FAR Subparts. For exanple, "9.1-1" is page one of
Subpart 9.1, and "14.4-3" is page three of Subpart 14.4.

Renpove Pages | nsert Pages

19.1-3 and 19.1-4 19.1-3 and 19.1-4
19.10-1 and 19.10-2 19.10-1 and 19. 10-2
22.15-1 and 22.15-2 22.15-1 and 22.15-2
25.1-3 and 25.1-4 25.1-3 and 25.1-4
52.2-107 and 52.2-108 52.2-107 and 52.2-108
52.2-133 and 52.2-134 52.2-133 and 52.2-134

52.2-139 and 52. 2- 140 52.2-139 and 52. 2- 140
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SUBPART 19.1—SIZE STANDARDS

19.102

property sale asjoint ventures are considered as affiliated and
controlling or having the power to control each other with
regard to performance of the contract. Moreover, an ostensi-
ble subcontractor whichisto perform primary or vital require-
ments of a contract may have a controlling role such to be
considered ajoint venturer affiliated on the contract with the
prime contractor. A joint venture affiliation finding is limited
to particular contracts unless the SBA size determination
finds general affiliation between the parties. The rules gov-
erning 8(a) Program joint ventures are described in 13 CFR
124.513.

(iif) Where a concern is not considered as being an
affiliate of a concern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’s share of the joint venture receipts (as
distinguished from its share of the profits of such venture).

(iv) Franchise and license agreements. If a concern
operates or isto operate under afranchise (or alicense) agree-
ment, the following policy is applicable: In determining
whether the franchisor controls or has the power to control
and, therefore, is affiliated with the franchisee, the restraints
imposed on a franchisee by its franchise agreement shall not
be considered, provided that the franchisee has the right to
profit from its effort and the risk of loss or failure, commen-
surate with ownership. Even though a franchisee may not be
controlled by the franchisor by virtue of the contractua rela-
tionship between them, the franchisee may be controlled by
the franchisor or others through common ownership or com-
mon management, in which case they would be considered as
affiliated.

(v) Sze determination for teaming arrangements.
For size determination purposes, apply the size standard tests
in paragraphs (7)(i)(A) and (B) of this section when ateaming
arrangement of two or more business concerns submits an
offer, as appropriate.

“Annual receipts.” (1) Annual receipts of aconcern which
has been in business for 3 or more complete fiscal years
means the annual average gross revenue of the concern taken
for the last 3 fiscal years. For the purpose of this definition,
gross revenue of the concern includes revenues from sales of
products and services, interest, rents, fees, commissions and/
or whatever other sources derived, but less returns and allow-
ances, sales of fixed assets, interaffiliate transactions between
a concern and its domestic and foreign affiliates, and taxes
collected for remittance (and if due, remitted) to athird party.
Such revenues shall be measured as entered on the regular
books of account of the concern whether on a cash, accrual,
or other basis of accounting acceptable to the U.S. Treasury
Department for the purpose of supporting Federal income tax

returns, except when a change in accounting method from
cash to accrud or accrual to cash has taken place during such
3-year period, or when the completed contract method has
been used.

(i) Inany case of changein accounting method from
cash to accrual or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annual average, be
restated to the accrual method. In any case, where the com-
pleted contract method has been used to account for revenues
in such 3-year period, revenues must be restated on an accrual
basis using the percentage of completion method.

(i) Inthe case of aconcern which does not keep reg-
ular books of accounts, but which is subject to U.S. Federa
income taxation, “annual receipts’ shall be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federal income tax purposes,
except that any return based on a change in accounting
method or on the completed contract method of accounting
must be restated as provided for in the preceding paragraphs.

(2) Annual receipts of a concern that has been in busi-
ness for less than 3 complete fiscal years means its total
receipts for the period it has been in business, divided by the
number of weeksincluding fractions of aweek that it hasbeen
in business, and multiplied by 52. In cal culating total receipts,
the definitions and adjustments related to a change of
accounting method and the completed contract method of
paragraph (1) of this definition, are applicable.

“Number of employees’ is a measure of the average
employment of a business concern and means its average
employment, including the empl oyees of itsdomestic and for-
eign affiliates, based on the number of persons employed on
afull-time, part-time, temporary, or other basis during each of
the pay periods of the preceding 12 months. If a business has
not been in existence for 12 months, “number of employees’
means the average employment of such concern and its affil-
iatesduring the period that such concern hasbeen in existence
based on the number of persons employed during each of the
pay periods of the period that such concern has been in busi-
ness. If a business has acquired an affiliate during the appli-
cable 12-month period, it is necessary, in computing the
applicant's number of employees, to include the &ffiliate’s
number of employees during the entire period, rather than
only its employees during the period in which it has been an
affiliate. The employees of aformer affiliate are not included,
even if such concern had been an &ffiliate during a portion of
the period.

19.102 Size standards.

(a) The SBA establishes small business size standards on
an industry-by-industry basis. (See 13 CFR part 121.)

(b) Small business size standards are applied by—

(FAC 2001-02) 19.1-3
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19.102

FEDERAL ACQUISITION REGULATION

(1) Classifying the product or service being acquired in
theindustry whose definition, asfound in the North American
Industry Classification System (NAICS) Manual (available
via the Internet at http://www.census.gov/epcd/www/
naics.html), best describes the principal nature of the product
or service being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as small
or large.

(c) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service being
acquired even though for other purposesit could be classified
in more than one.

(d) When acquiring aproduct or servicethat could be clas-
sified in two or more industries with different size standards,
contracting officersshall apply the size standard for theindus-
try accounting for the greatest percentage of the contract
price.

(e) If asalicitation callsfor more than oneitem and alows
offers to be submitted on any or al of the items, an offeror
must meet the size standard for each item it offersto furnish.
If asolicitation calling for more than one item requires offers
on al or none of the items, an offeror may qualify as a small
business by meeting the size standard for theitem accounting
for the greatest percentage of the total contract price.

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has no
more than 500 employees, and—

(1) Except as provided in paragraphs (f)(4) through
(H)(7) of this section, in the case of Government acquisitions
set-aside for small businesses, such nonmanufacturer must
furnish in the performance of the contract, the product of a
small business manufacturer or producer, which end product
must be manufactured or produced in the United States. The
term “nonmanufacturer” includes a concern which can man-
ufacture or produce the product referred to in the specific
acquisition but does not do so in connection with that acqui-
sition. For size determination purposes there can be only one
manufacturer of the end item being procured. The manufac-
turer of theend item being acquired isthe concern which, with
its own forces, transforms inorganic or organic substances
including raw material s and/or miscellaneous parts or compo-
nentsinto such end item. However, see the limitations on sub-
contracting at 52.219-14 which apply to any small business
offeror other than a nonmanufacturer for purposes of set-
asides and 8(a) awards.

19.1-4

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for a given acquisition if it
meets the size qualifications of a small honmanufacturer for
the acquisition, and if more than 50 percent of the total value
of the kit and its contents is accounted for by items manufac-
tured by small business.

(3) For the purpose of receiving a Certificate of Com-
petency on an unrestricted acquisition, a small business non-
manufacturer may furnish any domestically produced or
manufactured product.

(4) In the case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small BusinessAct,
when the acquisition isfor a specific product (or aproduct in
a class of products) for which the SBA has determined that
there are no small business manufacturersor processorsin the
Federal market, then the SBA may grant aclasswaiver so that
a nonmanufacturer does not have to furnish the product of a
small business. For the most current listing of classes for
which SBA has granted a waiver, contact an SBA Office of
Government Contracting. A listing is also available on
SBA’s Internet Homepage at http://www.sba.gov/gc. Con-
tracting officers may request that the SBA waive the nonman-
ufacturer rule for a particular class of products.

(5) For aspecific solicitation, a contracting officer may
request a waiver of that part of the nonmanufacturer rule
which requires that the actual manufacturer or processor be a
small business concern if no known domestic small business
manufacturers or processors can reasonably be expected to
offer a product meeting the requirements of the solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration

Mail Code 6250

409 Third Street, SW

Washington, DC 20416.

(7) The SBA provides for an exception to the nonman-
ufacturer rule where the procurement of amanufactured item
processed under the procedures set forth in Part 13 isset aside
for small business and where the anticipated cost of the pro-
curement will not exceed $25,000. In those procurements, the
offeror need not supply the end product of a small business
concern as long as the product acquired is manufactured or
produced in the United States.

(g) Inthe case of acquisitions set asidefor very small busi-
ness in accordance with 19.904, offerors may not have more
than 15 employees and may not have average annual receipts
that exceed $1 million.

(h) Theindustry size standards are published by the Small
Business Administration and are available via the Internet at
http://lwww.sba.gov/size.
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SUBPART 19.10—SMALL BUSINESS COMPETITIVENESS DEMONSTRATION

PROGRAM

19.1005

Subpart 19.10—Small Business
Competitiveness Demonstration Program

19.1001 General.

The Small Business Competitiveness Demonstration Pro-
gram was established by the Small Business Competitiveness
Demonstration Program Act of 1988, Public Law 100-656
(15 U.S.C. 644 note). The program isimplemented by ajoint
OFPP and SBA Policy Directive and Implementation Plan,
dated May 25, 1999. The program consists of two major com-
ponents—

(8) Unrestricted competition in four designated industry
groups, and

(b) Enhanced small business participation in 10 agency
targeted industry categories.

19.1002 Definitions.

“Emerging small business,” as used in this subpart, means
asmall business concern whose sizeis no greater than 50 per-
cent of the numerical size standard applicable to the North
American Industry Classification System (NAICS) code
assigned to a contracting opportunity.

“Emerging small business reserve amount,” for the desig-
nated groups described in 19.1005, means a threshold estab-
lished by the Office of Federal Procurement Policy of—

(2) $25,000 for construction, refuse systems and related
services, and nonnuclear ship repair; and

(2) $50,000 for architectural and engineering services.

19.1003 Purpose.

The purpose of the Program is to—

(8) Assess the ability of small businesses to compete suc-
cessfully in certain industry categories without competition
being restricted by the use of small business set-asides. This
portion of the program islimited to the four designated indus-
try groups listed in section 19.1005.

(b) Expand small business participation in 10 targeted
industry categories through continued use of set-aside proce-
dures, increased management attention, and specifically tai-
lored acquisition procedures, asimplemented through agency
procedures.

(c) Measure the extent to which awards are made to anew
category of small businesses known as emerging small busi-
nesses (ESB's), and to provide for certain acquisitions to be
reserved for ESB participation only. This portion of the pro-
gram is also limited to the four designated industry groups
listed in section 19.1005.

19.1004 Participating agencies.

The following agencies have been identified as partici-
pants in the demonstration program:

The Department of Agriculture.
The Department of Defense, except the National Imagery

and Mapping Agency.

The Department of Energy.

The Department of Health and Human Services.
The Department of the Interior.

The Department of Transportation.

The Department of Veterans Affairs.

The Environmental Protection Agency.

The General Services Administration.

The National Aeronautics and Space Administration.

19.1005 Applicability.
(a) Designated industry groups.

NAICS

CODE NAICS DESCRIPTION
Construction (except drudging)

SUBSECTOR 233—BUILDING, DEVELOPING, AND GENERAL
CONTRACTING

23311 Land Subdivision and Land Development

23321 Single Family Housing Construction

23322 Multifamily Housing Construction

23331 Manufacturing and Industrial Building Construction

23332 Commercial and Institutional Building Construction
SUBSECTOR 234—HEAVY CONSTRUCTION

23411 Highway and Street Construction

23412 Bridge and Tunnel Construction

23491 Water, Sewer, and Pipeline Construction

23492 Power and Communication Transmission Line

Construction
23493 Industrial Nonbuilding Structure Construction
23499 All Other Heavy Construction

SUBSECTOR 235—SPECIAL TRADE CONTRACTORS

23511 Plumbing, Heating, and Air-Conditioning Contractors

23521 Painting and Wall Covering Contractors

23531 Electrical Contractors

23541 Masonry and Stone Contractors

23542 Drywall, Plastering, Acoustical, and Insulation
Contractors

23543 Tile, Marble, Terrazzo, and Mosaic Contractors

23551 Carpentry Contractors

23552 Floor Laying and Other Floor Contractors

23561 Roofing, Siding, and Sheet Metal Contractors

23571 Concrete Contractors

23581 Water Well Drilling Contractors

23591 Structural Steel Erection Contractors

23592 Glass and Glazing Contractors

23593 Excavation Contractors

23594 Wrecking and Demolition Contractors

23595 Building Equipment and Other Machinery Installation
Contractors

23599 All Other Special Trade Contractors

NONNUCLEAR SHIP REPAIR
336611  Ship Building and Repairing

19.10-1



19.1006

FEDERAL ACQUISITION REGULATION

NAICS
CODE

ARCHITECTURAL AND ENGINEERING SERVICES
(INCLUDING SURVEYING AND MAPPING)

NAICSDESCRIPTION

54131 Architectural Services

54133 Engineering Services

54136 Geophysical Surveying and Mapping Services

54137 Surveying and Mapping (except Geophysical) Services
REFUSE SYSTEMS AND RELATED SERVICES

562111  Solid Waste Collection

562119  Other Waste Collection

562219  Other Nonhazardous Waste Treatment and Disposal

(b) Targeted industry categories. Each participating
agency, in consultation with the Small Business Administra-
tion, designates its own targeted industry categories for
enhanced small business participation.

19.1006 Exclusions.

This subpart does not apply to—
(a) Orders placed against Federal Supply Schedules;
~ (b) Contract awards to educational and nonprofit organiza-
tions; or
(c) Contract awards to governmental entities.

19.1007 Procedures.

(a) General. (1) All solicitations must include the applica-
ble NAICS code and size standards.

(2) The face of each award made pursuant to the pro-
gram must contain a statement that the award is being issued
pursuant to the Small Business Competitiveness Demonstra-
tion Program.

(b) Solicitations greater than the ESB reserve amount.
(1) Solicitationsfor acquisitionsin any of the four designated
industry groups that have an anticipated dollar value greater
than the emerging small business reserve amount must not be
considered for small business set-asides under Subpart 19.5.
However, agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but only
within organizational units that failed to meet the small busi-
ness participation goal.

(2) Acquisitionsin the designated industry groups must
continue to be considered for placement under the 8(a) Pro-
gram (see Subpart 19.8) and the HUBZone Program (see Sub-
part 19.13).

19.10-2 (FAC 2001-02)

(c) Solicitations equal to or less than the ESB reserve
amount. (1) Solicitations for acquisitions in the four desig-
nated industry groups with an estimated value equal to or less
than the emerging small business reserve amount must be set
aside for ESBs, provided that the contracting officer deter-
mines that there is a reasonable expectation of obtaining
offers from two or more responsible ESBs that will be com-
petitive in terms of market price, quality, and delivery. If no
such reasonable expectation exists, the contracting officer
must—

(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5, 19.8, or 19.13; or

(i) For acquisitions greater than $25,000 and less
than or equal to the ESB reserve amount, proceed in accor-
dance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB set-
aside and receives a quotation from only one ESB at areason-
able price, the contracting officer must make the award. If
there is no quote from an ESB, or the quoteis not at areason-
able price, then the contracting officer must cancel the ESB
set-aside and proceed in accordance with paragraph (c)(1)(i)
or (ii) of this section.

(d) Expanding small business participation in targeted
industry categories. Each participating agency must develop
and implement atime-phased strategy withincremental goals,
including reporting on goa attainment. To the extent practi-
cable, provisions that encourage and promote teaming and
joint ventures must be considered. These provisions should
permit small business firms to effectively compete for con-
tracts that individual small businesses would be ineligible to
compete for because of lack of production capacity or capa-
bility.

19.1008 Sdlicitation provisions.

(& Insert in full text the provision at 52.219-19, Small
Business Concern Representation for the Small Business
Competitiveness Demonstration Program, in al solicitations
in the four designated industry groups.

(b) Insertin full text the provision at 52.219-20, Notice of
Emerging Small Business Set-Aside, in al solicitations for
emerging small businesses in accordance with 19.1007(c).

(c) Insert in full text the provision at 52.219-21, Small
Business Size Representation for Targeted Industry Catego-
ries under the Small Business Competitiveness Demonstra-
tion Program, in all solicitationsissued in each of the targeted
industry categories under the Small Business Competitive-
ness Demonstration Program that are expected to result in a
contract award in excess of $25,000.
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Subpart 22.15—Prohibition of Acquisition of
Products Produced by Forced or Indentured
Child Labor

22.1500 Scope.
This subpart appliesto acquisitions of suppliesthat exceed
the micro-purchase threshol d.

22.1501 Definitions.

Asused in this subpart—

“Forced or indentured child labor” means al work or ser-
vice—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor” means the list published
by the Department of Labor in accordance with E.O. 13126
of June 12, 1999, Prohibition of Acquisition of Products Pro-
duced by Forced or Indentured Child Labor. Thelist identifies
products, by their country of origin, that the Departments of
Labor, Treasury, and State have a reasonable basis to believe
might have been mined, produced, or manufactured by forced
or indentured child labor.

22.1502 Palicy.

Agencies must take appropriate action to enforce the laws
prohibiting the manufacture or importation of products that
have been mined, produced, or manufactured wholly or in
part by forced or indentured child labor (19 U.S.C. 1307, 29
U.S.C. 201, et seg., and 41 U.S.C. 35, et seq.). Agencies
should make every effort to avoid acquiring such products.

22.1503 Procedures for acquiring end products on the
List of Products Requiring Contractor Certification as
to Forced or Indentured Child Labor.

(8) When issuing a solicitation for supplies expected to
exceed the micro-purchase threshold, the contracting officer
must check the List of Products Requiring Contractor Certifi-
cation as to Forced or Indentured Child Labor (the List)
(www.dol.gov/dol/ilab) (see 22.1505(a)). Appearance of a
product ontheListisnot abar to purchase of any such product
mined, produced, or manufactured in the identified country,
but rather isan alert that there is areasonable basisto believe
that such product may have been mined, produced, or manu-
factured by forced or indentured child labor.

(b) The requirements of this subpart that result from the
appearance of any end product on the List do not apply to a
solicitation or contract if the identified country of origin on
theListis—

(1) Canada, and the anticipated value of the acquisition
is $25,000 or more (see 25.405);

(2) Israel, and the anticipated value of the acquisitionis
$50,000 or more (see 25.406);

(3) Mexico, and the anticipated value of the acquisition
is $54,372 or more (see 25.405); or

(4) Aruba, Austria, Belgium, Denmark, Finland,
France, Germany, Greece, Hong Kong, Iceland, Ireland, Italy,
Japan, Korea, Liechtenstein, Luxembourg, Netherlands, Nor-
way, Portugal, Singapore, Spain, Sweden, Switzerland, or the
United Kingdom and the anticipated value of the acquisition
is$177,000 or more (see 25.403(b)).

(c) Except as provided in paragraph (b) of this section,
before the contracting officer may make an award for an end
product (regardless of country of origin) of atype identified
by country of origin on the List the offeror must certify that—

(1) It will not supply any end product on the List that
was mined, produced, or manufactured in acountry identified
onthe List for that product, as specified in the solicitation by
the contracting officer in the Certification Regarding Knowl-
edge of Child Labor for Listed End Products; or

(2)(i) It has made a good faith effort to determine
whether forced or indentured child labor was used to mine,
produce, or manufacture any end product to be furnished
under the contract that ison the List and was mined, produced,
or manufactured in a country identified on the List for that
product; and

(if) On the basis of those efforts, the offeror is
unaware of any such use of child labor.

(d) Absent any actual knowledge that the certification is
false, the contracting officer must rely on the offerors' certifi-
cations in making award decisions.

(e) Whenever a contracting officer has reason to believe
that forced or indentured child labor was used to mine, pro-
duce, or manufacture an end product furnished pursuant to a
contract awarded subject to the certification required in para-
graph (c) of this section, the contracting officer must refer the
matter for investigation by the agency's Inspector General, the
Attorney General, or the Secretary of the Treasury, whichever
is determined appropriate in accordance with agency proce-
dures, except to the extent that the end product is from the
country listed in paragraph (b) of thissection, under acontract
exceeding the applicable threshold.

(f) Proper certification will not prevent the head of an
agency from imposing remedies in accordance with section
22.1504(a)(4) if it is later discovered that the contractor has
furnished an end product or component that has in fact been
mined, produced, or manufactured, wholly or in part, using
forced or indentured child labor.

22.1504 Violations and remedies.

(a) “Violations.” The Government may impose remedies
set forth in paragraph (b) of this section for thefollowing vio-
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lations (note that the violationsin paragraphs (a)(3) and (a)(4)
of this section go beyond violations of the requirements rel at-
ing to certification of end products) (see 22.1503):

(1) The contractor has submitted a false certification
regarding knowledge of the use of forced or indentured child
labor.

(2) The contractor hasfailed to cooperate asrequired in
accordance with the clause at 52.222-19, Child Labor Coop-
eration with Authorities and Remedies, with an investigation
of the use of forced or indentured child labor by an Inspector
General, the Attorney General, or the Secretary of the Trea-
sury.

(3) The contractor usesforced or indentured child labor
inits mining, production, or manufacturing processes.

(4) The contractor hasfurnished an end product or com-
ponent mined, produced, or manufactured, wholly or in part,
by forced or indentured child labor. Remedies in paragraphs
(b)(2) and (b)(3) of this section are inappropriate unless the
contractor knew of the violation.

(b) “Remedies.” (1) The contracting officer may terminate
the contract.

(2) The suspending official may suspend the contractor
in accordance with the procedures in Subpart 9.4.

(3) The debarring official may debar the contractor for
a period not to exceed 3 years in accordance with the proce-
duresin Subpart 9.4.

22.15-2 (FAC 2001-02)

22.1505 Solicitation provision and contract clause.

(a) Except as provided in paragraph (b) of 22.1503, insert
the provision at 52.222-18, Certification Regarding Knowl-
edge of Child Labor for Listed End Products, in al solicita-
tions that are expected to exceed the micro-purchase
threshold and are for the acquisition of end products (regard-
lessof country of origin) of atypeidentified by country of ori-
ginontheList of Products Requiring Contractor Certification
as to Forced or Indentured Child Labor, except solicitations
for commercial items that include the provision at 52.212-3,
Offeror Representations and Certifications—Commercial
Items. The contracting officer must identify in paragraph (b)
of the provision at 52.222-18, Certification Regarding
Knowledge of Child Labor for Listed End Products, or para
graph (i)(1) of the provision at 52.212-3, any applicable end
products and countries of origin from the List. For solicita:
tions estimated to equal or exceed $25,000, the contracting
officer must excludefromthe List inthe solicitation end prod-
ucts from any countries identified at 22.1503(b), in accor-
dance with the specified thresholds.

(b) Insert the clause at 52.222-19, Child Labor—Coopera-
tion with Authorities and Remedies, in al solicitations and
contracts for the acquisition of supplies that are expected to
exceed the micro-purchase thresholds.
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Burkina Faso Mali
Burundi M ozambique
Canada Nepal
Cape Verde Netherlands
Central African Niger

Republic
Chad Norway
Comoros Portugal
Denmark Rwanda
Djibouti Sao Tome and Principe
Equatorial Guinea SierraLeone
Finland Singapore
France Somdlia
Gambia Spain
Germany Sweden
Greece Switzerland
Guinea TanzaniaU.R.
Guinea-Bissau Togo
Haiti Tuvau
Hong Kong Uganda
Iceland United Kingdom
Ireland Vanuatu
Israel Western Samoa
Italy Yemen
Japan

“Designated country end product” means an article that—

(2) Iswholly the growth, product, or manufacture of a
designated country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a designated country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States; or

(2) A construction material manufactured in the United
States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of al its components. Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.

“Domestic end product” means—

(1) Anunmanufactured end product mined or produced
in the United States; or

(2) An end product manufactured in the United States,
if the cost of its components mined, produced, or manufac-
tured in the United States exceeds 50 percent of the cost of all
its components. Components of foreign origin of the same
class or kind as those that the agency determines are not
mined, produced, or manufactured in sufficient and reason-
ably available commercia quantities of a satisfactory quality
are treated as domestic. Scrap generated, collected, and pre-
pared for processing in the United Statesis considered domes-
tic.

“Domestic offer” means an offer of a domestic end prod-
uct. When the solicitation specifies that award will be made
on a group of line items, a domestic offer means an offer
where the proposed price of the domestic end products
exceeds 50 percent of the total proposed price of the group.

“Eligible offer” means an offer of an eligible product.
When the solicitation specifies that award will be made on a
group of line items, an eligible offer means a foreign offer
where the combined proposed price of the eligible products
and the domestic end products exceeds 50 percent of the total
proposed price of the group.

“Eligible product” means aforeign end product that is not
subject to discriminatory treatment under either the Buy
American Act or the Balance of Payments Program, due to
applicability of atrade agreement to a particular acquisition.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Foreign contractor” means a contractor or subcontractor
organized or existing under the laws of a country other than
the United States.

“Foreign end product” means an end product other than a
domestic end product.

“Foreign offer” means any offer other than a domestic
offer.

“lsraeli end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“Mexican end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Mexico; or

(2) In the case of an article that consistsin whole or in
part of materials from another country, has been substantially
transformed in Mexico into a new and different article of
commerce with aname, character, or use distinct from that of
thearticleor articlesfrom which it wastransformed. Theterm
refers to a product offered for purchase under a supply con-
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tract, but for purposes of calculating the value of the end prod-
uct includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Noneligible offer” means an offer of a noneligible prod-
uct.

“Noneligible product” means aforeign end product that is
not an eligible product.

“North American Free Trade Agreement country” means
Canadaor Mexico.

“North American Free Trade Agreement country end
product” means an article that—

(2) Iswholly the growth, product, or manufacture of a
North American Free Trade Agreement (NAFTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformedinaNAFTA country into anew and different arti-
cle of commerce with a name, character, or use distinct from
that of the article or articles from which it was transformed.
Theterm refersto aproduct offered for purchase under asup-
ply contract, but for purposes of calculating the value of the
end product includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“ Sanctioned European Union country construction” means
construction to be performed in asanctioned European Union
member state.

“Sanctioned European Union country end product” means
an article that—

(2) Iswholly the growth, product, or manufacture of a
sanctioned European Union (EU) member state; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a sanctioned EU member state into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed. Theterm refersto aproduct offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of theseincidental services does not exceed that of the article
itself.

“ Sanctioned European Union country services’ means ser-
vices to be performed in a sanctioned European Union mem-
ber state.

“Sanctioned European Union member state” means Aus-
tria, Belgium, Denmark, Finland, France, Ireland, Italy, Lux-
embourg, the Netherlands, Sweden, or the United Kingdom.

“United States’ means the 50 States and the District of
Columbia, U.S. territories and possessions, Puerto Rico, the
Northern Marianalslands, and any other place subject to U.S.
jurisdiction, but does not include leased bases.

25.1-4 (FAC 2001-02)

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into a new and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

Subpart 25.1—Buy American Act—Supplies

25.100 Scope of subpart.

Thissubpartimplementsthe Buy American Act (41 U.S.C.
10a - 10d) and Executive Order 10582, December 17, 1954.
It applies to supplies acquired for use in the United States,
including suppliesacquired under contracts set asidefor small
business concerns, if—

(@) The supply contract exceeds the micro-purchase
threshold; or

(b) The supply portion of a contract for services that
involves the furnishing of supplies (e.g., lease) exceeds the
micro-purchase threshold.

25.101 General.

(a) The Buy American Act restricts the purchase of sup-
plies that are not domestic end products. For manufactured
end products, the Buy American Act uses a two-part test to
define a domestic end product.

(1) The article must be manufactured in the United
States; and

(2) The cost of domestic components must exceed 50
percent of the cost of all the components.

(b) The Buy American Act applies to small business set-
asides. A manufactured product of a small business concern
isaU.S.-made end product, but is not adomestic end product
unlessit meets the component test in paragraph (a)(2) of this
section.

(c) Exceptions that allow the purchase of a foreign end
product are listed at 25.103. The unreasonable cost exception
is implemented through the use of an evauation factor
applied to low foreign offers that are not eligible offers. The
evaluation factor is not used to provide a preference for one
foreign offer over another. Evaluation procedures and exam-
ples are provided in Subpart 25.5.

25.102 Palicy.
Except as provided in 25.103, acquire only domestic end
products for public useinside the United States.

25.103 Exceptions.

When one of the following exceptions applies, the con-
tracting officer may acquire a foreign end product without
regard to the restrictions of the Buy American Act:

(a) Public interest. The head of the agency may make a
determination that domestic preference would be inconsi stent
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(6) Compliance with Copeland Act Requirements at
52.222-10.

(7) Subcontracts (Labor Standards) at 52.222-11.

(8) Contract Termination—Debarment at 52.222-12.

(9) Compliance with Davis-Bacon and Related Act
Regulations at 52.222-13.

(10) Disputes Concerning Labor
52.222-14.

(11) Certification of Eligibility at 52.222-15.

(b) Upon determination by the Contracting Officer that the
Davis-Bacon Act is applicable to any item of work to be per-
formed hereunder, a determination of the prevailing wage
rates shall be incorporated into the contract by modification.

(c) No construction, ateration, or repair (including paint-
ing and decorating) of public buildings or public works shall
be performed under this contract without incorporation of the
wage determination unlessthe Contracting Officer authorizes
the start of work because of unusual or emergency situations,
inwhich case the wage determination shall beincorporated as
soon as possible and made retroactive to the start of the work.

Standards  at

(End of clause)

52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.
As prescribed in 22.1505(a), insert the following provi-
sion:

CERTIFICATION REGARDING KNOWLEDGE OF CHILD
LABOR FOR LISTED END PrODUCTS (FEB 2001)

(a) Definition.

“Forced or indentured child labor” means all work or ser-
vice—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

(b) Listed end products. The following end product(s)
being acquired under this solicitation is (are) included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, identified by their country
of origin. Thereisareasonable basisto believethat listed end
products from the listed countries of origin may have been
mined, produced, or manufactured by forced or indentured
child labor.

Listed End Product Listed Countriesof Origin

(c) Certification. The Government will not make award to
an offeror unless the offeror, by checking the appropriate

block, certifies to either paragraph (c)(1) or paragraph (c)(2)
of this provision.

[ 1(2) Theofferor will not supply any end product listed
in paragraph (b) of this provision that was mined, produced,
or manufactured in a corresponding country as listed for that
end product.

[ 1(2) The offeror may supply an end product listed in
paragraph (b) of this provision that was mined, produced, or
manufactured in the corresponding country as listed for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child Iabor
was used to mine, produce, or manufacture such end product.
On the basis of those efforts, the offeror certifiesthat it is not
aware of any such use of child labor.

(End of provision)

52.222-19 Child Labor—Cooperation with Authorities
and Remedies.
As prescribed in 22.1505(b), insert the following clause:

CHILD LABOR—COOPERATION WITH AUTHORITIES AND
ReMEDIES (DEC 2001)

(a) Applicability. This clause does not apply to the extent
that the Contractor is supplying end products mined, pro-
duced, or manufactured in—

(1) Canada, and the anticipated value of the acquisition
is $25,000 or more;

(2) Israel, and the anticipated value of the acquisitionis
$50,000 or more;

(3) Mexico, and the anticipated value of the acquisition
is $54,372 or more; or

(4) Aruba, Austria, Belgium, Denmark, Finland,
France, Germany, Greece, Hong Kong, Iceland, Ireland, Italy,
Japan, Korea, Liechtenstein, Luxembourg, Netherlands, Nor-
way, Portugal, Singapore, Spain, Sweden, Switzerland, or the
United Kingdom and the anticipated value of the acquisition
is$177,000 or more.

(b) Cooperation with Authorities. To enforcethelawspro-
hibiting the manufacture or importation of products mined,
produced, or manufactured by forced or indentured child
|abor, authorized officials may need to conduct investigations
to determine whether forced or indentured child labor was
used to mine, produce, or manufacture any product furnished
under this contract. If the solicitation includes the provision
52.222-18, Certification Regarding Knowledge of Child
Labor for Listed End Products, or the equivalent at
52.212-3(i), the Contractor agrees to cooperate fully with
authorized officials of the contracting agency, the Department
of the Treasury, or the Department of Justice by providing rea-
sonable access to records, documents, persons, or premises
upon reasonable request by the authorized officials.

(c) Violations. The Government may impose remedies set
forth in paragraph (d) for the following violations:
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(1) The Contractor has submitted a false certification
regarding knowledge of the use of forced or indentured child
[abor for listed end products.

(2) The Contractor has failed to cooperate, if required,
in accordance with paragraph (b) of thisclause, with aninves-
tigation of the use of forced or indentured child labor by an
Inspector General, Attorney General, or the Secretary of the
Treasury.

(3) The Contractor usesforced or indentured child labor
in its mining, production, or manufacturing processes.

(4) The Contractor hasfurnished under the contract end
products or components that have been mined, produced, or
manufactured wholly or in part by forced or indentured child
labor. (The Government will not pursue remedies at para-
graph (d)(2) or paragraph (d)(3) of this clause unless suffi-
cient evidence indicates that the Contractor knew of the
violation.)

(d) Remedies.(1) The Contracting Officer may terminate
the contract.

(2) The suspending official may suspend the Contractor
in accordance with procedures in FAR Subpart 9.4.

(3) The debarring official may debar the Contractor for
a period not to exceed 3 years in accordance with the proce-
duresin FAR Subpart 9.4.

(End of clause)

52.222-20 Walsh-Healey Public Contracts Act.

As prescribed in 22.610, insert the following clause in
solicitations and contracts covered by the Act:

WALSH-HEALEY PuBLIC CONTRACTS ACT (DEC 1996)

If this contract is for the manufacture or furnishing of
materials, supplies, articles or equipment in an amount that
exceeds or may exceed $10,000, and is subject to the Walsh-
Healey Public Contracts Act, as amended (41 U.S.C. 35-45),
the following terms and conditions apply:

(@) All stipulations required by the Act and regulations
issued by the Secretary of Labor (41 CFR Chapter 50) are
incorporated by reference. These stipulations are subject to all
applicable rulings and interpretations of the Secretary of
Labor that are now, or may hereafter, bein effect.

(b) All employeeswhaose work relatesto this contract shall
be paid not less than the minimum wage prescribed by regu-
lations issued by the Secretary of Labor (41 CFR 50-202.2).
Learners, student learners, apprentices, and handicapped
workers may be employed at less than the prescribed mini-
mum wage (see 41 CFR 50-202.3) to the same extent that
such employment is permitted under Section 14 of the Fair
Labor Standards Act (41 U.S.C. 40).

(End of clause)

522-108  (FAC 2001-02)

52.222-21 Prohibition of Segregated Facilities.
Asprescribed in 22.810(a)(1), insert the following clause:

PROHIBITION OF SEGREGATED FACILITIES (FEB 1999)

(a) “Segregated facilities,” as used in this clause, means
any waiting rooms, work areas, rest rooms and wash rooms,
restaurants and other eating areas, time clocks, locker rooms
and other storage or dressing areas, parking lots, drinking
fountains, recreation or entertainment areas, transportation,
and housing facilities provided for employees, that are segre-
gated by explicit directive or are in fact segregated on the
basis of race, color, religion, sex, or national origin because
of written or oral policiesor employee custom. Theterm does
not include separate or single-user rest rooms or necessary
dressing or sleeping areas provided to assure privacy between
the sexes.

(b) The Contractor agrees that it does not and will not
maintain or provide for its employees any segregated facili-
ties at any of its establishments, and that it does not and will
not permit its employeesto perform their servicesat any loca-
tion under its control where segregated facilities are main-
tained. The Contractor agrees that a breach of thisclauseisa
violation of the Equal Opportunity clause in this contract.

(c) The Contractor shall include this clause in every sub-
contract and purchase order that is subject to the Equal Oppor-
tunity clause of this contract.

(End of clause)

52.222-22 Previous Contracts and Compliance Reports.

As prescribed in 22.810(a)(2), insert the following provi-
sion:

PrREVIOUSCONTRACTSAND COMPLIANCE REPORTS
(FEB 1999)

The offeror represents that—

(a) It O has, O has not participated in a previous contract
or subcontract subject the Equal Opportunity clause of this
solicitation;

(b) It O has, O has not filed dl required compliance
reports; and

(c) Representations indicating submission of required
compliance reports, signed by proposed subcontractors, will
be obtained before subcontract awards.

(End of provision)

52.222-23 Notice of Requirement for Affirmative Action
to Ensure Equal Employment Opportunity for
Construction.

Asprescribed in 22.810(b), insert the following provision:;
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52.225-4 Buy American Act—North American Free
Trade Agreement—Israeli Trade Act—Balance of
Payments Program Certificate.

Asprescribed in 25.1101(b)(2)(i), insert thefollowing pro-
vision:

Buy AMERICAN ACT—NORTH AMERICAN FREE TRADE
AGREEMENT—ISRAELI TRADE ACT—BALANCE OF
PAYMENTS PROGRAM CERTIFICATE (FEB 2000)

(a) Theofferor certifiesthat each end product, except those
listed in paragraph (b) or (c) of this provision, is a domestic
end product (as defined in the clause of this solicitation enti-
tled “Buy American Act—North American Free Trade
Agreement—Israeli Trade Act—Balance of Payments Pro-
gram”) and that the offeror has considered components of
unknown origin to have been mined, produced, or manufac-
tured outside the United States.

(b) The offeror certifies that the following supplies are
NAFTA country end products or Israeli end products as
defined in the clause of this solicitation entitled “Buy Amer-
ican Act—North American Free Trade Agreement—Israeli
Trade Act—Balance of Payments Program”:

NAFTA Country or Israeli End Products:
LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

(c) Theofferor shall list those suppliesthat areforeign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American Act—North American Free Trade Agree-
ment—Israeli Trade Act—Balance of Payments Program.”
The offeror shall list as other foreign end products those end
products manufactured in the United States that do not qualify
as domestic end products.

Other Foreign End Products:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary]

(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternatel (Feb 2000). Asprescribedin 25.1101(b)(2)(ii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-
tion entitled “Buy American Act—North American Free Trade
Agreement—Israeli Trade Act—Balance of Payments Pro-
gram”:

Canadian End Products:

Line Item No.

[List as necessary]

Alternatell (Feb2000). Asprescribedin25.1101(b)(2)(iii),
substitute the following paragraph (b) for paragraph (b) of the
basicprovision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American Act—North
American Free Trade Agreement—Israeli Trade Act—Balance
of Payments Program”:

CANADIAN OR ISRAELI END PRODUCTS:
LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

52.225-5 Trade Agreements.
As prescribed in 25.1101(c)(1), insert the following
clause:

TRADE AGREEMENTS (DEC 2001)

(a) Definitions. Asused in this clause—

“Caribbean Basin country” means any of the following
countries: Antiguaand Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Costa Rica, Dominica, El Sal-
vador, Grenada, Guatemala, Guyana, Haiti, Jamaica, Mont-
serrat, Netherlands Antilles, Nicaragua, Panama, St. Kittsand
Nevis, &. Lucia, St. Vincent and the Grenadines, Trinidad and
Tobago.

“Caribbean Basin country end product” means an article
that—

(1) Iswholly the growth, product, or manufacture of a
Caribbean Basin country; or

(2) In the case of an article that consistsin whole or in
part of materials from another country, has been substantially
transformed in a Caribbean Basin country into a new and dif-
ferent article of commerce with aname, character, or use dis-
tinct from that of the article or articles from which it was
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transformed. The term refers to a product offered for pur-
chase under asupply contract, but for purposes of calculating
the value of the end product includes services (except trans-
portation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself. The term excludes products that are excluded
from duty-free treatment for Caribbean countries under
19 U.S.C. 2703(b), which presently are—

(i) Textiles and apparel articles that are subject to
textile agreements,

(i) Footwear, handbags, luggage, flat goods, work
gloves, and |eather wearing apparel not designated as eligible
articles for the purpose of the Generalized System of Prefer-
ences under Title V of the Trade Act of 1974;

(iif) Tuna, prepared or preserved in any manner in
airtight containers;

(iv) Petroleum, or any product derived from petro-
leum; and

(v) Watches and watch parts (including cases, brace-
lets, and straps) of whatever typeincluding, but not limited to,
mechanical, quartz digital, or quartz analog, if such watches
or watch parts contain any material that is the product of any
country to which the Harmonized Tariff Schedule of the
United States (HTSUS) column 2 rates of duty apply.

“Designated country” means any of the following coun-
tries:

Aruba Kiribati
Austria Korea, Republic of
Bangladesh Lesotho
Belgium Liechtenstein
Benin L uxembourg
Bhutan Malawi
Botswana Maldives
Burkina Faso Mali

Burundi Mozambique
Canada Nepal

Cape Verde Netherlands
Central African Republic Niger

Chad Norway
Comoros Portugal
Denmark Rwanda
Djibouti Sao Tome and Principe
Equatorial Guinea SierraLeone
Finland Singapore
France Somalia
Gambia Span
Germany Sweden
Greece Switzerland
Guinea TanzaniaU.R.
Guinea-Bissau Togo

Haiti Tuvau

Hong Kong Uganda
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Iceland United Kingdom
Ireland Vanuatu

Isragl Western Samoa
Italy Yemen

Japan

“Designated country end product” means an article that—
(2) Iswholly the growth, product, or manufacture of a
designated country; or
(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a designated country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transporta
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

“End product” means supplies delivered under aline item
of a Government contract.

“North American Free Trade Agreement country” means
Canada or Mexico.

“North American Free Trade Agreement country end
product” means an article that—

(1) Iswholly the growth, product, or manufacture of a
North American Free Trade Agreement (NAFTA) country; or

(2) In