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FAC 2001- 01 SuwnRYy of | TEMS

Federal Acquisition G rcular (FAC) 2001-01 anends the Federal
Acqui sition Regul ation (FAR) as specified bel ow

Item I—Application of the Davis-Bacon Act to Construction
Contracts with Options to Extend the Term of the Contract
(FAR Case 1997-613)

This final rule implements the Department of Labor’s
requirement to incorporate a current Davis-Bacon Act wage
determination at the exercise of each option to extend the term
of a contract for construction.

Repl acenent pages: 1.1-5 thru 1.1-8; TOC 22-1 thru 22-4;
22.4-3 thru 22.4-14 (22.4-15 and 22.4-16 added); TOC 52-3 and
52-4; 52.2-113 thru 52.2-124 (52.2-124.1 and 52.2-124. 2 added);
and Matrix 19 and Matrix 20 (Matrix 20.1 added).

Item IT—Acquisition of Commercial Items (FAR Case 2000-303)

This final rule amends the FAR to clarify the definition
of “commercial item.” The revised language will help
contracting officers make commerciality determinations. The
rule also alerts contracting officers to be aware of customary
commercial terms and conditions that may affect the contract
price when pricing commercial items. The rule also clarifies
that Subpart 46.8, Contractor Liability for Loss of or Damage
to Property of the Government, does not apply to acquisitions
of commercial items. Contracting officers should use standard
commercial practices instead of the policies in Subpart 46.8.
Finally, the rule amends the clause at 52.212-4, Limitation of
liability, to conform it to standard commercial practice.

Repl acenent pages: 2.1-1 thru 2.1-4; 12.1-1 and 12.1-2; 12.2-1
and 12.2-2; TOC 46-1 and 46-2; 46.8-1 and 46.8-2; 52.2-1 and
52.2-2; and 52.2-31 thru 52.2-34.

Item III—Prompt Payment Under Cost-Reimbursement Contracts for
Services (FAR Case 2000-308)

This interim rule implements changes in the Office of
Management and Budget's (OMB) Prompt Payment Act regulations at
5 CFR 1315 that implemented Section 1010 of the National
Defense Authorization Act for Fiscal Year 2001. Those changes
were published by OMB as an interim final rule and became
effective on December 15, 2000 (65 FR 78403) and were
applicable to all covered contracts awarded on or after
December 15, 2000. Section 1010 of the National Defense
Authorization Act for Fiscal Year 2001 requires agencies to pay



an interest penalty, in accordance with regulations issued,
whenever an interim payment under a cost-reimbursement contract
for services is paid more than 30 days after the agency
receives a proper invoice from a contractor. The Act does not
permit payment of late payment penalty interest for any period
prior to December 15, 2000.

Thi s FAR anendnment elimnates the prior policy and contract
cl ause prohibitions on paynment of |ate paynment penalty interest
for late interimfinance paynents under cost-rei nbursenent
contracts for services. It adds new policy and contract cl ause
coverage to provide for those penalty paynents.

Repl acenent pages: 2.1-9 and 2.1-10; 32.9-1 thru 32.9-8;
52.2-213 and 52.2-214; and Matrix 31 and Matrix 32.

Item IV—Veterans’ Employment (FAR Case 1998-614)

This final rule amends the FAR to implement statutory and
regulatory changes relating to veterans’ employment
opportunities and reporting. Most significantly for
contracting officers, the rule amends the FAR to prohibit
contracting officers from obligating or expending appropriated
funds to enter into a contract with a contractor that has not
met its veterans’ employment reporting requirements (VETS—100
Report). This prohibition does not apply to contracts for
commercial items or contracts valued at or below the simplified
acquisition threshold. The rule adds a new solicitation
provision that requires each offeror to represent, by
submission of its offer, that it is in compliance with the
VETS—100 reporting requirements. The contracting officer may
verify compliance by checking with the Department of Labor.

Repl acenent pages: Structure iii and iv; 2.1-11 and 2.1-12;
12.5-1 and 12.5-2; 13.1-1 and 13.1-2; TOC 22-1 thru 22-4; 22.13-1
and 22.13-2; TOC 52-3 thru 52-8; 52.2-33 thru 52.2-38; 52.2-115
thru 52.2-124 (52.2-124.1 and 52.2-124. 2 added); 52.2-259 and
52.2-260; and Matrix 19 and Matrix 20 (Matrix 20.1 added).

Item V—Veterans Entrepreneurship and Small Business Development
Act of 1999 (FAR Case 2000-302)

This interim rule amends the FAR to implement section 803 of
the Small Business Reauthorization Act of 2000, part of the
Consolidated Appropriations Act, 2001 (Pub. L. 106-554) that
was enacted on December 21, 2000.

This rule requires a contractor that is required to submit a
subcontracting plan to report as a separate subcontracting plan
goal requirement, subcontracting activity pertaining to



service-disabled veteran-owned small business concerns. The
rule also changes the Standard Form (SF) 294, "Subcontracting
Report for Individual Contracts,"™ and the SF 295, "Summary
Subcontract Report," to capture this category of information
for the contracting officer.

Repl acenment pages: 19.7-1 thru 19.7-8; 52.2-89 thru 52.2-100;
53.2-3 and 53.2-4; and 53.3-73 thru 53. 3-76.

Item VI—Very Small Business Pilot Program
(FAR Case 2001-001)

This final rule amends FAR Subpart 19.9 to implement Section
503 (c) of the Small Business Reauthorization Act of 2000 (part
of Public Law 106-554). Section 503 (c) extends, for three
additional years, the Very Small Business Pilot Program until
September 30, 2003. The purpose of the program is to improve
access to Government contract opportunities for concerns that
are substantially below SBA’s size standards by reserving
certain acquisitions for competition among such concerns.

Repl acenment pages: 19.9-1 and 19.9-2.
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SUBPART 2.1—DEFINITIONS

2.101

“Ozone-depleting substance” means any substance the
Environmental Protection Agency designates in 40 CFR part
82 as—

(1) Class I, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloro-
form; or

(2) Class II, including, but not limited to, hydrochlo-
rofluorocarbons.

“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to
be performed with the contract requirements set forth in
clear, specific, and objective terms with measurable out-
comes as opposed to either the manner by which the work is
to be performed or broad and imprecise statements of work.

“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

“Pollution prevention” means any practice that—

(1)(1) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(i1)) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.

“Possessions” includes the Virgin Islands, Johnston
Island, American Samoa, Guam, Wake Island, Midway
Island, and the Guano Islands, but does not include Puerto
Rico, leased bases, or trust territories.

“Power of attorney” means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship,
an instrument under seal that appoints an attorney-in-fact to
act in behalf of a surety company in signing bonds (see also
“attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by infor-
mation that, compared with that opposing it, leads to the con-
clusion that the fact at issue is more probably true than not.

“Pricing” means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

“Procurement” (see “acquisition”).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency reg-
ulations specify otherwise, the term “procuring activity” is
synonymous with “contracting activity.”

“Projected average loss” means the estimated long-term
average loss per period for periods of comparable exposure
to risk of loss.

“Proper invoice” means a bill or written request for pay-
ment that meets the minimum standards specified in the
clause at 52.232-25, Prompt Payment, 52.232-26, Prompt
Payment for Fixed-Price Architect-Engineer Contracts, or
52.232-27, Prompt Payment for Construction Contracts (also
see 32.905(f)), and other terms and conditions contained in
the contract for invoice submission.

“Purchase order,” when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

“Qualification requirement” means a Government
requirement for testing or other quality assurance demonstra-
tion that must be completed before award of a contract.

“Qualified products list (QPL)” means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

“Recovered material” means waste materials and by-
products recovered or diverted from solid waste, but the term
does not include those materials and by-products generated
from, and commonly reused within, an original manufactur-
ing process. For use in Subpart 11.3 for paper and paper
products, see the definition at 11.301.

“Residual value” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of a tangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if
the asset is traded in on another asset. The estimated resid-
ual value is a current forecast of the residual value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit ser-
vices at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or ser-
vice. The term includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and
(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—
(i) A majority ownership; or
(i1) Less than a majority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of the

risk of loss by the contractor, whether voluntarily or involun-
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tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)) who is responsi-
ble for management direction of the acquisition system of
the executive agency, including implementation of the
unique acquisition policies, regulations, and standards of the
executive agency.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(1) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans; and

(i1) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be trans-
ported.

“Shop drawings” means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or
both of the following:

(1) The proposed fabrication and assembly of struc-
tural elements.

(2) The installation (i.e., form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy
that is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a
present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures” means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except that in the case of any contract to be awarded and per-
formed, or purchase to be made, outside the United States in
support of a contingency operation (as defined in 10 U.S.C.
101(a)(13)) or a humanitarian or peacekeeping operation (as
defined in 10 U.S.C. 2302(8) and 41 U.S.C. 259(d)), the
term means $200,000.

2.1-10 (FAC 2001-01)

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ-
ing affiliates, that for subcontracts valued at—

(1) $10,000 or less, does not have more than 500
employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in 13
CFR part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for general statistical pur-
poses and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and 52.219-
23(a) for joint ventures under the price evaluation adjust-
ment for small disadvantaged business concerns), means an
offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to the acquisi-
tion; and either—

(1) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(i1) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(ii1) It is identified, on the date of its representation,
as a certified small disadvantaged business concern in the
data base maintained by the Small Business Administration
(PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged busi-
ness concern in accordance with 13 CFR part 124, subpart B,
and a decision on that application is pending, and that no
material change in disadvantaged ownership and control has
occurred since it submitted its application. In this case, a
contractor must receive certification as a small disadvan-
taged business by the Small Business Administration prior to
contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiat-
ing with only one source.

“Solicitation provision or provision” means a term or
condition used only in solicitations and applying only before
contract award.

“Special competency” means a special or unique capabil-
ity, including qualitative aspects, developed incidental to the
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19.702

Subpart 19.7—The Small Business
Subcontracting Program

19.701 Definitions.
As used in this subpart—

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that applies
to the entire production of commercial items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).

“Failure to make a good faith effort to comply with the
subcontracting plan” means willful or intentional failure to
perform in accordance with the requirements of the subcon-
tracting plan, or willful or intentional action to frustrate the
plan.

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan,
except goals, and may be incorporated into individual con-
tract plans, provided the master plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Government prime contractor or subcontractor calling
for supplies and/or services required for performance of the
contract, contract modification, or subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the sim-
plified acquisition threshold must agree in the contract that
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns will have the maximum practicable oppor-
tunity to participate in contract performance consistent with
its efficient performance. It is further the policy of the United
States that its prime contractors establish procedures to ensure
the timely payment of amounts due pursuant to the terms of
their subcontracts with small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns.

(a) Except as stated in paragraph (b) of this section, Section
8(d) of the Small Business Act (15 U.S.C. 637(d)) imposes
the following requirements regarding subcontracting with
small businesses and small business subcontracting plans:

(1) In negotiated acquisitions, each solicitation of offers
to perform a contract or contract modification, that individu-
ally is expected to exceed $500,000 ($1,000,000 for construc-
tion) and that has subcontracting possibilities, shall require
the apparently successful offeror to submit an acceptable sub-
contracting plan. If the apparently successful offeror fails to
negotiate a subcontracting plan acceptable to the contracting
officer within the time limit prescribed by the contracting
officer, the offeror will be ineligible for award.

(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification, that indi-
vidually is expected to exceed $500,000 ($1,000,000 for con-
struction) and that has subcontracting possibilities, shall
require the bidder selected for award to submit a subcontract-
ing plan. If the selected bidder fails to submit a plan within
the time limit prescribed by the contracting officer, the bidder
will be ineligible for award.

(b) Subcontracting plans (see paragraphs (a)(1) and (2) of
this section) are not required—

(1) From small business concerns;

(2) For personal services contracts;

(3) For contracts or contract modifications that will be
performed entirely outside of any State, territory, or posses-
sion of the United States, the District of Columbia, and the
Commonwealth of Puerto Rico; or

(4) For modifications to contracts within the general
scope of the contract that do not contain the clause at 52.219-
8, Utilization of Small Business Concerns (or equivalent prior
clauses; e.g., contracts awarded before the enactment of Pub-
lic Law 95-507).

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or sub-
contractor failing to comply in good faith with the require-
ments of the subcontracting plan is in material breach of its
contract. Further, 15 U.S.C. 637(d)(4)(F) directs that a con-
tractor's failure to make a good faith effort to comply with the
requirements of the subcontracting plan shall result in the
imposition of liquidated damages.

(d) As authorized by 15 U.S.C. 637(d)(11), certain costs
incurred by a mentor firm in providing developmental assis-
tance to a protégé firm under the Department of Defense Pilot
Mentor-Protégé Program, may be credited as subcontract
awards to a small disadvantaged business for the purpose of
determining whether the mentor firm attains a small disad-
vantaged business goal under any subcontracting plan entered
into with any executive agency. However, the mentor-protégé
agreement must have been approved by the—

Office of Small and Disadvantaged Business Utilization
Office of the Under Secretary of Defense

(Acquisition, Technology and Logistics)

1777 N. Kent Street

Suite 9100

Arlington, VA 22209

(FAC 2001-01) 19.7-1
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before developmental assistance costs may be credited
against subcontracting goals. A list of approved agreements
may be obtained at http://www.acq.osd.mil/sadbu/
mentor_protege/ or by calling 1-800-553-1858.

19.703 Eligibility requirements for participating in the
program.

(a) To be eligible as a subcontractor under the program, a
concern must represent itself as a small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged
business, or woman-owned small business concern.

(1) To represent itself as a small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, or woman-owned small
business concern, a concern must meet the appropriate defi-
nition (see 2.101 and 19.001).

(2) In connection with a subcontract, or a requirement
for which the apparently successful offeror received an eval-
uation credit for proposing one or more SDB subcontractors,
the contracting officer or the SBA may protest the disadvan-
taged status of a proposed subcontractor. Such protests will be
processed in accordance with 13 CFR 124.1015 through
124.1022. Other interested parties may submit information to
the contracting officer or the SBA in an effort to persuade the
contracting officer or the SBA to initiate a protest. Such pro-
tests, in order to be considered timely, must be submitted to
the SBA prior to completion of performance by the intended
subcontractor.

(b) A contractor acting in good faith may rely on the writ-
ten representation of its subcontractor regarding the subcon-
tractor’s status as a small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, or a woman-owned small business
concern. The clause at 52.219-25, Small Disadvantaged Busi-
ness Participation Program—Disadvantaged Status and
Reporting, requires the contractor to obtain representations of
small disadvantaged status from subcontractors through use
of a provision substantially the same as paragraph (b)(1)(i) of
the provision at 52.219-22, Small Disadvantaged Business
Status. The clause requires the contractor to confirm that a
subcontractor representing itself as a small disadvantaged
business concern is identified by SBA as a small disadvan-
taged business concern by accessing SBA’s database (PRO-
Net) or by contacting the SBA’s Office of Small Disadvan-
taged Business Certification and Eligibility. The contractor,
the contracting officer, or any other interested party can chal-
lenge a subcontractor’s size status representation by filing a
protest, in accordance with 13 CFR 121.1601 through
121.1608. Protests challenging a subcontractor’s small disad-
vantaged business representation must be filed in accordance
with 13 CFR 124.1015 through 124.1022. Protests challeng-

19.7-2

ing HUBZone small business concern status must be filed in
accordance with 13 CFR 126.800.

19.704 Subcontracting plan requirements.
(a) Each subcontracting plan required under 19.702(a)(1)
and (2) must include—

(1) Separate percentage goals for using small business,
veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small dis-
advantaged business, and women-owned small business con-
cerns as subcontractors. Service-disabled veteran-owned
small business concerns meet the definition of veteran-owned
small business concerns, and offerors may include them
within the subcontracting plan goal for veteran-owned small
business concerns. A separate goal for service-disabled vet-
eran-owned small business concerns is not required;

(2) A statement of the total dollars planned to be sub-
contracted and a statement of the total dollars planned to be
subcontracted to small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns;

(3) A description of the principal types of supplies and
services to be subcontracted and an identification of types
planned for subcontracting to small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns;

(4) A description of the method used to develop the sub-
contracting goals;

(5) A description of the method used to identify poten-
tial sources for solicitation purposes;

(6) A statement as to whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with small business, vet-
eran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns;

(7) The name of an individual employed by the offeror
who will administer the offeror’s subcontracting program,
and a description of the duties of the individual;

(8) A description of the efforts the offeror will make to
ensure that small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns have an equitable opportunity
to compete for subcontracts;

(9) Assurances that the offeror will include the clause at
52.219-8, Utilization of Small Business Concerns (see
19.708(a)), in all subcontracts that offer further subcontract-
ing opportunities, and that the offeror will require all subcon-
tractors (except small business concerns) that receive
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subcontracts in excess of $500,000 ($1,000,000 for construc-
tion) to adopt a plan that complies with the requirements of
the clause at 52.219-9, Small Business Subcontracting Plan
(see 19.708(b));

(10) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as may be
required;

(i1) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with the
subcontracting plan;

(iii) Submit Standard Form (SF) 294, Subcontract-
ing Report for Individual Contracts, and SF 295, Summary
Subcontract Report, following the instructions on the forms
or as provided in agency regulations; and

(iv) Ensure that its subcontractors agree to submit SF
294 and SF 295; and

(11) A description of the types of records that will be
maintained concerning procedures adopted to comply with
the requirements and goals in the plan, including establishing
source lists; and a description of the offeror's efforts to locate
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns and to award subcontracts to them.

(b) Contractors may establish, on a plant or division-wide
basis, a master plan (see 19.701) that contains all the elements
required by the clause at 52.219-9, Small Business Subcon-
tracting Plan, except goals. Master plans shall be effective for
a 3-year period after approval by the contracting officer; how-
ever, it is incumbent upon contractors to maintain and update
master plans. Changes required to update master plans are not
effective until approved by the contracting officer. A master
plan, when incorporated in an individual plan, shall apply to
that contract throughout the life of the contract.

(c) For multiyear contracts or contracts containing options,
the cumulative value of the basic contract and all options is
considered in determining whether a subcontracting plan is
necessary (see 19.705-2(a)). If a plan is necessary and the off-
eror is submitting an individual contract plan, the plan shall
contain all the elements required by paragraph (a) of this sec-
tion and shall contain separate statements and goals for the
basic contract and for each option.

(d) A commercial plan (as defined in 19.701) is the pre-
ferred type of subcontracting plan for contractors furnishing
commercial items. The contractor shall—

(1) Submit the commercial plan to either the first con-
tracting officer awarding a contract subject to the plan during
the contractor’s fiscal year, or, if the contractor has ongoing
contracts with commercial plans, to the contracting officer
responsible for the contract with the latest completion date.

The contracting officer shall negotiate the commercial plan
for the Government. The approved commercial plan shall
remain in effect during the contractor’s fiscal year for all Gov-
ernment contracts in effect during that period; and

(2) Submit a new commercial plan, 30 working days
before the end of the fiscal year, to the contracting officer
responsible for the uncompleted Government contract with
the latest completion date. The contractor must provide to
each contracting officer responsible for an ongoing contract
subject to the plan, the identity of the contracting officer that
will be negotiating the new plan. When the new commercial
plan is approved, the contractor shall provide a copy of the
approved plan to each contracting officer responsible for an
ongoing contract that is subject to the plan.

19.705 Responsibilities of the contracting officer under
the subcontracting assistance program.

19.705-1 General support of the program.

The contracting officer may encourage the development of
increased subcontracting opportunities in negotiated acquisi-
tion by providing monetary incentives such as payments
based on actual subcontracting achievement or award-fee
contracting (see the clause at 52.219-10, Incentive Subcon-
tracting Program, and 19.708(c)). This subsection does not
apply to SDB subcontracting (see 19.1203). When using any
contractual incentive provision based upon rewarding the
contractor monetarily for exceeding goals in the subcontract-
ing plan, the contracting officer must ensure that (a) the goals
are realistic and (b) any rewards for exceeding the goals are
commensurate with the efforts the contractor would not have
otherwise expended. Incentive provisions should normally be
negotiated after reaching final agreement with the contractor
on the subcontracting plan.

19.705-2 Determining the need for a subcontracting plan.

The contracting officer must take the following actions to
determine whether a proposed contractual action requires a
subcontracting plan:

(a) Determine whether the proposed contractual action will
meet the dollar threshold in 19.702(a)(1) or (2). If the action
includes options or similar provisions, include their value in
determining whether the threshold is met.

(b) Determine whether subcontracting possibilities exist
by considering relevant factors such as—

(1) Whether firms engaged in the business of furnishing
the types of items to be acquired customarily contract for per-
formance of part of the work or maintain sufficient in-house
capability to perform the work; and

(2) Whether there are likely to be product prequalifica-
tion requirements.
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(c) If it is determined that there are no subcontracting pos-
sibilities, the determination must be approved at a level above
the contracting officer and placed in the contract file.

(d) In solicitations for negotiated acquisitions, the con-
tracting officer may require the submission of subcontracting
plans with initial offers, or at any other time prior to award.
In determining when subcontracting plans should be required,
as well as when and with whom plans should be negotiated,
the contracting officer must consider the integrity of the com-
petitive process, the goal of affording maximum practicable
opportunity for small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns to participate, and the
burden placed on offerors.

19.705-3 Preparing the solicitation.

The contracting officer shall provide the Small Business
Administration’s (SBA’s) resident procurement center repre-
sentative, if any, a reasonable period of time to review any
solicitation requiring submission of a subcontracting plan and
to submit advisory findings before the solicitation is issued.

19.705-4 Reviewing the subcontracting plan.

The contracting officer must review the subcontracting
plan for adequacy, ensuring that the required information,
goals, and assurances are included (see 19.704).

(a) No detailed standards apply to every subcontracting
plan. Instead, the contracting officer must consider each plan
in terms of the circumstances of the particular acquisition,
including—

(1) Previous involvement of small business concerns as
prime contractors or subcontractors in similar acquisitions;

(2) Proven methods of involving small business con-
cerns as subcontractors in similar acquisitions; and

(3) The relative success of methods the contractor
intends to use to meet the goals and requirements of the plan,
as evidenced by records maintained by contractors.

(b) If, under a sealed bid solicitation, a bidder submits a
plan that does not cover each of the 11 required elements (see
19.704), the contracting officer shall advise the bidder of the
deficiency and request submission of a revised plan by a spe-
cific date. If the bidder does not submit a plan that incorpo-
rates the required elements within the time allotted, the bidder
shall be ineligible for award. If the plan, although responsive,
evidences the bidder's intention not to comply with its obliga-
tions under the clause at 52.219-8, Utilization of Small Busi-
ness Concerns, the contracting officer may find the bidder
nonresponsible.

(¢) In negotiated acquisitions, the contracting officer shall
determine whether the plan is acceptable based on the nego-
tiation of each of the 11 elements of the plan (see 19.704).
Subcontracting goals should be set at a level that the parties
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reasonably expect can result from the offeror expending good
faith efforts to use small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business subcontractors to the maxi-
mum practicable extent. The contracting officer shall take
particular care to ensure that the offeror has not submitted
unreasonably low goals to minimize exposure to liquidated
damages and to avoid the administrative burden of substanti-
ating good faith efforts. Additionally, particular attention
should be paid to the identification of steps that, if taken,
would be considered a good faith effort. No goal should be
negotiated upward if it is apparent that a higher goal will sig-
nificantly increase the Government's cost or seriously impede
the attainment of acquisition objectives. An incentive subcon-
tracting clause (see 52.219-10, Incentive Subcontracting Pro-
gram), may be used when additional and unique contract
effort, such as providing technical assistance, could signifi-
cantly increase subcontract awards to small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, or women-owned small
business concerns.

(d) In determining the acceptability of a proposed subcon-
tracting plan, the contracting officer should take the following
actions:

(1) Obtain information available from the cognizant
contract administration office, as provided for in 19.706(a),
and evaluate the offeror's past performance in awarding sub-
contracts for the same or similar products or services to small
business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small busi-
ness concerns. If information is not available on a specific
type of product or service, evaluate the offeror’s overall past
performance and consider the performance of other contrac-
tors on similar efforts.

(2) In accordance with 15 U.S.C. 637(d)(4)(F)(iii),
ensure that the goals offered are attainable in relation to—

(i) The subcontracting opportunities available to the
contractor, commensurate with the efficient and economical
performance of the contract;

(i) The pool of eligible subcontractors available to
fulfill the subcontracting opportunities; and

(iii) The actual performance of such contractor in
fulfilling the subcontracting goals specified in prior plans.

(3) Ensure that the subcontracting goals are consistent
with the offeror’s cost or pricing data or information other
than cost or pricing data.

(4) Evaluate the offeror’s make-or-buy policy or pro-
gram to ensure that it does not conflict with the offeror’s pro-
posed subcontracting plan and is in the Government’s
interest. If the contract involves products or services that are
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particularly specialized or not generally available in the com-
mercial market, consider the offeror’s current capacity to per-
form the work and the possibility of reduced subcontracting
opportunities.

(5) Evaluate subcontracting potential, considering the
offeror's make-or-buy policies or programs, the nature of the
supplies or services to be subcontracted, the known availabil-
ity of small business, veteran-owned small business, service-
disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns in the geographical area where the
work will be performed, and the potential contractor's long-
standing contractual relationship with its suppliers.

(6) Advise the offeror of available sources of informa-
tion on potential small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business subcontractors, as well as any
specific concerns known to be potential subcontractors. If the
offeror’s proposed goals are questionable, the contracting
officer must emphasize that the information should be used to
develop realistic and acceptable goals. The contracting officer
should ensure that the contractor has considered the use of
service-disabled veteran-owned small businesses in develop-
ing its veteran-owned small business goal (see 19.704(a)(1)
and 52.219-9(d)(1)).

(7) Obtain advice and recommendations from the SBA
procurement center representative (if any) and the agency
small business specialist.

19.705-5 Awards involving subcontracting plans.
(a) In making an award that requires a subcontracting plan,
the contracting officer shall be responsible for the following:

(1) Consider the contractor’s compliance with the sub-
contracting plans submitted on previous contracts as a factor
in determining contractor responsibility.

(2) Assure that a subcontracting plan was submitted
when required.

(3) Notify the SBA resident procurement center repre-
sentative of the opportunity to review the proposed contract
(including the plan and supporting documentation). The
notice shall be issued in sufficient time to provide the repre-
sentative a reasonable time to review the material and submit
advisory recommendations to the contracting officer. Failure
of the representative to respond in a reasonable period of time
shall not delay contract award.

(4) Determine any fee that may be payable if an incen-
tive is used in conjunction with the subcontracting plan.

(5) Ensure that an acceptable plan is incorporated into
and made a material part of the contract.

(b) Letter contracts and similar undefinitized instruments,
which would otherwise meet the requirements of 19.702(a)(1)
and (2), shall contain at least a preliminary basic plan address-

ing the requirements of 19.704 and in such cases require the
negotiation of the final plan within 90 days after award or
before definitization, whichever occurs first.

19.705-6 Postaward responsibilities of the contracting
officer.

After a contract or contract modification containing a sub-
contracting plan is awarded, the contracting officer who
approved the plan is responsible for the following:

(a) Notifying the SBA of the award by sending a copy of
the award document to the Area Director, Office of Govern-
ment Contracting, in the SBA area office where the contract
will be performed.

(b) Forwarding a copy of each commercial plan and any
associated approvals to the Area Director, Office of Govern-
ment Contracting, in the SBA area office where the contrac-
tor's headquarters is located.

(c) Giving to the assigned SBA resident procurement cen-
ter representative (if any) a copy of—

(1) Any subcontracting plan submitted in response to a
sealed bid solicitation; and

(2) The final negotiated subcontracting plan that was
incorporated into a negotiated contract or contract modifica-
tion.

(d) Notifying the SBA resident procurement center repre-
sentative of the opportunity to review subcontracting plans in
connection with contract modifications.

(e) Forwarding a copy of each plan, or a determination that
there is no requirement for a subcontracting plan, to the cog-
nizant contract administration office.

(f) Initiating action to assess liquidated damages in accor-
dance with 19.705-7 upon a recommendation by the adminis-
trative contracting officer or receipt of other reliable evidence
to indicate that such action is warranted.

(g) Taking action to enforce the terms of the contract upon
receipt of a notice under 19.706(f).

19.705-7 Liquidated damages.

(a) Maximum practicable utilization of small business,
veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small dis-
advantaged business, and women-owned small business con-
cerns as subcontractors in Government contracts is a matter
of national interest with both social and economic benefits.
When a contractor fails to make a good faith effort to comply
with a subcontracting plan, these objectives are not achieved,
and 15 U.S.C. 637(d)(4)(F) directs that liquidated damages
shall be paid by the contractor.

(b) The amount of damages attributable to the contractor’s
failure to comply shall be an amount equal to the actual dollar
amount by which the contractor failed to achieve each sub-
contracting goal.

19.7-5
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(c) If, at completion of the basic contract or any option, or
in the case of a commercial plan, at the close of the fiscal year
for which the plan is applicable, a contractor has failed to
meet its subcontracting goals, the contracting officer shall
review all available information for an indication that the con-
tractor has not made a good faith effort to comply with the
plan. If no such indication is found, the contracting officer
shall document the file accordingly. If the contracting officer
decides in accordance with paragraph (d) of this subsection
that the contractor failed to make a good faith effort to comply
with its subcontracting plan, the contracting officer shall give
the contractor written notice specifying the failure, advising
the contractor of the possibility that the contractor may have
to pay to the Government liquidated damages, and providing
a period of 15 working days (or longer period as necessary)
within which to respond. The notice shall give the contractor
an opportunity to demonstrate what good faith efforts have
been made before the contracting officer issues the final deci-
sion, and shall further state that failure of the contractor to
respond may be taken as an admission that no valid explana-
tion exists.

(d) In determining whether a contractor failed to make a
good faith effort to comply with its subcontracting plan, a
contracting officer must look to the totality of the contractor's
actions, consistent with the information and assurances pro-
vided in its plan. The fact that the contractor failed to meet its
subcontracting goals does not, in and of itself, constitute a
failure to make a good faith effort. For example, notwith-
standing a contractor's diligent effort to identify and solicit
offers from small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns, factors such as unavailability
of anticipated sources or unreasonable prices may frustrate
achievement of the contractor's goals. However, when consid-
ered in the context of the contractor’s total effort in accor-
dance with its plan, the following, though not all inclusive,
may be considered as indicators of a failure to make a good
faith effort: a failure to attempt to identify, contact, solicit, or
consider for contract award small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, or women-owned small business concerns; a failure to
designate and maintain a company official to administer the
subcontracting program and monitor and enforce compliance
with the plan; a failure to submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, or SF 295,
Summary Subcontract Report, in accordance with the instruc-
tions on the forms or as provided in agency regulations; a fail-
ure to maintain records or otherwise demonstrate procedures
adopted to comply with the plan; or the adoption of company
policies or procedures that have as their objectives the frus-
tration of the objectives of the plan.
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(e) If, after consideration of all the pertinent data, the con-
tracting officer finds that the contractor failed to make a good
faith effort to comply with its subcontracting plan, the con-
tracting officer shall issue a final decision to the contractor to
that effect and require the payment of liquidated damages in
an amount stated. The contracting officer's final decision shall
state that the contractor has the right to appeal under the
clause in the contract entitled Disputes.

(f) With respect to commercial plans approved under the
clause at 52.219-9, Small Business Subcontracting Plan, the
contracting officer that approved the plan shall—

(1) Perform the functions of the contracting officer
under this subsection on behalf of all agencies with contracts
covered by the commercial plan;

(2) Determine whether or not the goals in the commer-
cial plan were achieved and, if they were not achieved, review
all available information for an indication that the contractor
has not made a good faith effort to comply with the plan, and
document the results of the review;

(3) If a determination is made to assess liquidated dam-
ages, in order to calculate and assess the amount of damages,
the contracting officer shall ask the contractor to provide—

(i) Contract numbers for the Government contracts
subject to the plan;

(i) The total Government sales during the contrac-
tor’s fiscal year; and
(ii1) The amount of payments made under the Gov-
ernment contracts subject to that plan that contributed to the
contractor’s total sales during the contractor’s fiscal year; and
(4) When appropriate, assess liquidated damages on the
Government’s behalf, based on the pro rata share of subcon-
tracting attributable to the Government contracts. For exam-
ple: The contractor’s total actual sales were $50 million and
its actual subcontracting was $20 million. The Government’s
total payments under contracts subject to the plan contribut-
ing to the contractor’s total sales were $5 million, which
accounted for 10 percent of the contractor’s total sales. There-
fore, the pro rata share of subcontracting attributable to the
Government contracts would be 10 percent of $20 million, or
$2 million. To continue the example, if the contractor failed
to achieve its small business goal by 1 percent, the liquidated
damages would be calculated as 1 percent of $2 million, or
$20,000. The contracting officer shall make similar calcula-
tions for each category of small business where the contractor
failed to achieve its goal and the sum of the dollars for all of
the categories equals the amount of the liquidated damages to
be assessed. A copy of the contracting officer’s final decision
assessing liquidated damages shall be provided to other con-
tracting officers with contracts subject to the commercial
plan.
(g) Liquidated damages shall be in addition to any other
remedies that Government may have.
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(h) Every contracting officer with a contract that is subject
to a commercial plan shall include in the contract file a copy
ofthe approved plan and a copy of the final decision assessing
liquidating damages, if applicable.

19.706 Responsibilities of the cognizant administrative
contracting officer.

The administrative contracting officer is responsible for
assisting in evaluating subcontracting plans, and for monitor-
ing, evaluating, and documenting contractor performance
under the clause prescribed in 19.708(b) and any subcontract-
ing plan included in the contract. The contract administration
office shall provide the necessary information and advice to
support the contracting officer, as appropriate, by furnish-
ing—

(a) Documentation on the contractor’s performance and
compliance with subcontracting plans under previous con-
tracts;

(b) Information on the extent to which the contractor is
meeting the plan’s goals for subcontracting with eligible
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns;

(c) Information on whether the contractor’s efforts to
ensure the participation of small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns are in
accordance with its subcontracting plan;

(d) Information on whether the contractor is requiring its
subcontractors to adopt similar subcontracting plans;

(e) Immediate notice if, during performance, the contractor
is failing to meet its commitments under the clause prescribed
in 19.708(b) or the subcontracting plan;

(f) Immediate notice and rationale if, during performance,
the contractor is failing to comply in good faith with the sub-
contracting plan; and

(g) Immediate notice that performance under a contract is
complete, that the goals were or were not met, and, if not met,
whether there is any indication of a lack of a good faith effort
to comply with the subcontracting plan.

19.707 The Small Business Administration’s role in
carrying out the program.
(a) Under the program, the SBA may—

(1) Assist both Government agencies and contractors in
carrying out their responsibilities with regard to subcontract-
ing plans;

(2) Review (within 5 working days) any solicitation that
meets the dollar threshold in 19.702(a)(1) or (2) before the
solicitation is issued;

(3) Review (within 5 working days) before execution
any negotiated contractual document requiring a subcontract-
ing plan, including the plan itself, and submit recommenda-
tions to the contracting officer, which shall be advisory in
nature; and

(4) Evaluate compliance with subcontracting plans,
either on a contract-by-contract basis, or, in the case of con-
tractors having multiple contracts, on an aggregate basis.

(b) The SBA is not authorized to—

(1) Prescribe the extent to which any contractor or sub-
contractor shall subcontract,

(2) Specify concerns to which subcontracts will be
awarded, or

(3) Exercise any authority regarding the administration
of individual prime contracts or subcontracts.

19.708 Contract clauses.

(a) The contracting officer shall insert the clause at 52.219-
8, Utilization of Small Business Concerns, in solicitations and
contracts when the contract amount is expected to be over the
simplified acquisition threshold unless—

(1) A personal services contract is contemplated (see
37.104); or

(2) The contract, together with all its subcontracts, is to
be performed entirely outside of any State, territory, or pos-
session of the United States, the District of Columbia, and the
Commonwealth of Puerto Rico.

(b)(1) The contracting officer shall, when contracting by
negotiation, insert the clause at 52.219-9, Small Business
Subcontracting Plan, in solicitations and contracts that offer
subcontracting possibilities, are expected to exceed $500,000
($1,000,000 for construction of any public facility), and are
required to include the clause at 52.219-8, Utilization of
Small Business Concerns, unless the acquisition is set aside
or is to be accomplished under the 8(a) program. When con-
tracting by sealed bidding rather than by negotiation, the con-
tracting officer shall use the clause with its Alternate I. When
contracting by negotiation, and subcontracting plans are
required with initial proposals as provided for in 19.705-2(d),
the contracting officer shall use the clause with its Alternate
1I.

(2) The contracting officer shall insert the clause at
52.219-16, Liquidated Damages—Subcontracting Plan, in all
solicitations and contracts containing the clause at 52.219-9,
Small Business Subcontracting Plan, or the clause with its
Alternate I or II.

(c)(1) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts a clause sub-
stantially the same as the clause at 52.219-10, Incentive Sub-
contracting Program, when a subcontracting plan is required
(see 19.702), and inclusion of a monetary incentive is, in the
judgment of the contracting officer, necessary to increase sub-
contracting opportunities for small business, veteran-owned
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small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, and women-owned small
business concerns, and is commensurate with the efficient and
economical performance of the contract; unless the condi-
tions in paragraph (c)(3) of this section are applicable. The
contracting officer may vary the terms of the clause as speci-
fied in paragraph (c)(2) of this section.

(2) Various approaches may be used in the development
of small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, and women-owned small business concerns’
subcontracting incentives. They can take many forms, from a
fully quantified schedule of payments based on actual sub-
contract achievement to an award-fee approach employing
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subjective evaluation criteria (see paragraph (c)(3) of this sec-
tion). The incentive should not reward the contractor for
results other than those that are attributable to the contractor's
efforts under the incentive subcontracting program.

(d)(1) As specified in paragraph (c)(2) of this section, the
contracting officer may include small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, and women-owned small
business subcontracting as one of the factors to be considered
in determining the award fee in a cost-plus-award-fee con-
tract; in such cases, however, the contracting officer shall not
use the clause at 52.219-10, Incentive Subcontracting Pro-
gram.
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Subpart 32.9—Prompt Payment

32.900 Scope of subpart.

This subpart prescribes policies, procedures, and clauses
for implementing Office of Management and Budget (OMB)
Circular A-125, “Prompt Payment.”

32.901 Applicability.

This subpart applies to all Government contracts (includ-
ing contracts at or below the simplified acquisition thresh-
old), except contracts with payment terms and late payment

penalties established by other governmental authority (e.g.,
tariffs).

32.902 Definitions.

As used in this subpart—

“Contract financing payment” means a Government dis-
bursement of monies to a contractor under a contract clause
or other authorization prior to acceptance of supplies or ser-
vices by the Government. Contract financing payments
include advance payments, progress payments based on cost
under the clause at 52.232-16, Progress Payments, progress
payments based on a percentage or stage of completion (see
32.102(e)(1)) other than those made under the clause at
52.232-5, Payments Under Fixed-Price Construction Con-
tracts, or the clause at 52.232-10, Payments Under Fixed-
Price Architect-Engineer Contracts, and interim payments
on cost-type contracts other than contracts for services. Con-
tract financing payments do not include invoice payments or
payments for partial deliveries.

“Day” means calendar day, including weekends and holi-
days, unless otherwise indicated. (However, see 32.903(¢e)(3)
concerning payments due on Saturdays, Sundays, and legal
holidays.)

“Designated billing office” means the office or person
(governmental or nongovernmental) designated in the con-
tract where the contractor first submits invoices and contract
financing requests. This might be the Government disburs-
ing office, contract administration office, office accepting
the supplies delivered or services performed by the contrac-
tor, contract audit office, or a nongovernmental agent. In
some cases, different offices might be designated to receive
invoices and contract financing requests.

“Designated payment office” means the place designated
in the contract to make invoice payments or contract financ-
ing payments. Normally, this will be the Government dis-
bursing office.

“Discount for prompt payment” means an invoice
payment reduction voluntarily offered by the contractor, in
conjunction with the clause at 52.232-8, Discounts for
Prompt Payment, if payment is made by the Government
prior to the due date. The due date is calculated from the date
of the contractor’s invoice. If the contractor has not placed a

date on the invoice, the due date is calculated from the date
the designated billing office receives a proper invoice,
provided the agency annotates such invoice with the date of
receipt at the time of receipt. When the discount date falls on
a Saturday, Sunday, or legal holiday when Federal
Government offices are closed and Government business is
not expected to be conducted, payment may be made on the
following business day and a discount may be taken.

“Invoice payment” means a Government disbursement of
monies to a contractor under a contract or other authorization
for supplies or services accepted by the Government.

(1) This includes payments for partial deliveries that
have been accepted by the Government and final cost or fee
payments where amounts owed have been settled between
the Government and the contractor.

(2) For purposes of this subpart, invoice payments also
include all payments made under the clause at 52.232-5,
Payments Under Fixed-Price Construction Contracts, the
clause at 52.232-10, Payments Under Fixed-Price Architect-
Engineer Contracts, or the clause at 52.232-25, Prompt Pay-
ment, when Alternate I is used for interim payments on cost-
reimbursement contracts for services.

(3) Invoice payments do not include contract financing
payments.

“Payment date” means the date on which a check for pay-
ment is dated or, for an electronic funds transfer, the speci-
fied payment date.

“Receiving report” means written evidence meeting the
requirements of 32.905(g) which indicates Government
acceptance of supplies delivered or services performed by
the contractor (see Subpart 46.6).

“Specified payment date,” as it applies to electronic funds
transfer (EFT), means the date that the Government has
placed in the EFT payment transaction instruction given to
the Federal Reserve System as the date on which the funds
are to be transferred to the contractor’s account by the finan-
cial agent. If no date has been specified in the instruction, the
specified payment date is 3 business days after the payment
office releases the EFT payment transaction instruction.

32.903 Policy.

(a) All solicitations and contracts subject to this subpart
shall specify payment procedures, payment due dates, and
interest penalties for late invoice payment.

(b) The Government shall not make invoice and contract
financing payments earlier than 7 days prior to the due dates
specified in the contract unless the agency head, or designee,
determines to make earlier payment on a case-by-case basis
(see 32.908 for required clauses).

(c) Payment will be based on receipt of a proper invoice
or contract financing request and satisfactory contract per-
formance.

32.9-1
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(d) Agency procedures shall ensure that, when specifying
due dates, full consideration is given to the time reasonably
required by Government officials to fulfill their administra-
tive responsibilities under the contract.

(e)(1) Checks shall be mailed on the same day they are
dated.

(2) For payments made by electronic funds transfer,
the date specified by the Government (see 32.902 for defini-
tion of “specified payment date) for settlement of the pay-
ment at a Federal Reserve Bank shall be on or before the
established due date.

(3) When the due date falls on a Saturday, Sunday, or
legal holiday when Federal Government offices are closed
and Government business is not expected to be conducted,
payment may be made on the following business day without
incurring a late payment interest penalty.

(H)(1) Contracting officers shall, where the nature of the
work permits, write contract statements of work and pricing
arrangements that allow contractors to deliver, and receive
invoice payments for, discrete portions of the work as soon
as completed and found acceptable by the Government (see
32.102(d)).

(2) Unless specifically prohibited by the contract, the
contractor is entitled to payment for accepted partial deliver-
ies of supplies or partial performance of services that comply
with all applicable contract requirements and for which
prices can be calculated from the contract terms.

(3) Under some types of contracts, such as many cost-
reimbursement contracts, partial payments cannot be made
because the invoice price cannot be determined until after
settlement of total contract costs and other contract-wide
final arrangements. However, interim payments or contract
financing payments may be made in accordance with the
terms of the contract.

(g) Discounts for prompt payment offered by the contrac-
tor shall be taken only when payments are made within the
discount period specified by the contractor.

(h) Agencies shall pay an interest penalty, without request
from the contractor, for late invoice payments or improperly
taken discounts for prompt payment. The temporary unavail-
ability of funds to make a timely payment does not relieve an
agency from the obligation to pay interest penalties or the
additional interest penalties discussed in paragraph (i) of this
section and paragraph (g) of 32.907-1.

(i) For contracts awarded after October 1, 1989, if the
interest penalty is not paid within 10 days after it is due and
the contractor makes a written demand for payment within
40 days after payment of the principal amount due, agencies
shall pay an additional penalty amount, which shall be calcu-
lated in accordance with 32.907-1(g).

(j) If the contractor has assigned a contractor identifier
(such as an invoice number) to an invoice or financing
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request, each payment or remittance advice shall use the
contractor identifier (in addition to any Government or con-
tract information) in describing any payment made.

(k) For payments made by electronic funds transfer, the
specified payment date, included in the Government’s order
to pay the contractor, is the date of payment for prompt pay-
ment purposes, whether or not the Federal Reserve System
actually makes the payment by that date, and whether or not
the contractor's financial agent credits the contractor's
account on that date. However, a specified payment date
must be a valid date under the rules of the Federal Reserve
System. For example, if the Federal Reserve System requires
2 days’ notice before a specified payment date to process a
transaction, release of a payment transaction instruction to
the Federal Reserve Bank 1 day before the specified pay-
ment date could not constitute a valid date under the rules of
the Federal Reserve System.

32.904 Responsibilities.
(a) Agency heads—
(1) Shall establish the policies and procedures neces-
sary to implement this subpart;

(2) May prescribe additional standards for establishing
due dates on invoice payments (see 32.905) and contract
financing payments (see 32.906) necessary to support
agency programs and foster prompt payment to contractors;

(3) May adopt different payment procedures in order
to accommodate unique circumstances, provided that such
procedures are consistent with the policies set forth in this
subpart; and

(4) Shall inform contractors of points of contact within
their cognizant payment offices to enable contractors to
obtain status of invoices.

(b) Contracting officers, in drafting solicitations and con-
tracts, shall identify for each contract line item number, sub-
line item number, or exhibit line item number—

(1) Which of the applicable Prompt Payment clauses
applies to each item when the solicitation or contract con-
tains items that will be subject to different payment terms;
and

(2) The applicable Prompt Payment food category
(e.g., which item numbers are meat or meat food products,
which are perishable agricultural commodities), when the
solicitation or contract contains multiple payment terms for
various classes of foods and edible products.

32.905 Invoice payments.

(a) General. Except as prescribed in paragraphs (b)
through (e) of this section, or as authorized in 32.908(a)(3)
or (¢)(3), the due date for making an invoice payment by the
designated payment office shall be as follows:
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(1) The 30th day after the designated billing office has
received a proper invoice from the contractor (except as pro-
vided in paragraph (a)(2) of this section); or the 30th day
after Government acceptance of supplies delivered or ser-
vices performed by the contractor, whichever is later.

(1) On a final invoice where the payment amount is
subject to contract settlement actions, acceptance shall be
deemed to have occurred on the effective date of the contract
settlement.

(ii) For the sole purpose of computing an interest
penalty that might be due the contractor, Government accep-
tance shall be deemed to have occurred constructively on the
7th day after the contractor has delivered supplies or per-
formed services in accordance with the terms and conditions
of the contract, unless there is a disagreement over quantity,
quality, or contractor compliance with a contract require-
ment. In the event that actual acceptance occurs within the
constructive acceptance period, the determination of an
interest penalty shall be based on the actual date of accep-
tance. The constructive acceptance requirement does not,
however, compel Government officials to accept supplies or
services, perform contract administration functions, or make
payment prior to fulfilling their responsibilities. Except in
the case of a contract for the purchase of a commercial item
as defined in 2.101, including a brand-name commercial
item for authorized resale (e.g., commissary items), the con-
tracting officer may specify a longer period for constructive
acceptance in the solicitation and resulting contract, if
required to afford the Government a reasonable opportunity
to inspect and test the supplies furnished or to evaluate the
services performed. The contract file shall indicate the justi-
fication for extending the constructive acceptance period
beyond 7 days. Extended acceptance periods shall not be a
routine agency practice but shall be used only when neces-
sary to permit proper Government inspection and testing of
the supplies delivered or services performed.

(iii) If the contract does not require submission of
an invoice for payment (e.g., periodic lease payments), the
due date will be as specified in the contract.

(2) If the designated billing office fails to annotate the
invoice with the actual date of receipt at the time of receipt,
the invoice payment due date shall be the 30th day after the
date of the contractor’s invoice, provided a proper invoice is
received and there is no disagreement over quantity, quality,
or contractor compliance with contract requirements.

(b) Architect-engineer contracts. The due date for making
payments on contracts that contain the clause at 52.232-10,
Payments Under Fixed-Price Architect-Engineer Contracts,
shall be as follows:

(1) The due date for work or services completed by the
contractor shall be the later of the following two events:

(1) The 30th day after the designated billing office
has received a proper invoice from the contractor.

(i1) The 30th day after Government acceptance of
the work or services completed by the contractor. On a final
invoice where the payment amount is subject to contract set-
tlement actions (e.g., release of claims), acceptance shall be
deemed to have occurred on the effective date of the settle-
ment. For the sole purpose of computing an interest penalty
that might be due the contractor, Government acceptance
shall be deemed to have occurred constructively on the 7th
day after the contractor has completed the work or services
in accordance with the terms and conditions of the contract
(see also paragraph (b)(4) of this section). In the event that
actual acceptance occurs within the constructive acceptance
period, the determination of an interest penalty shall be
based on the actual date of acceptance.

(2) The due date for progress payments shall be the
30th day after Government approval of contractor estimates
of work or services accomplished. For the sole purpose of
computing an interest penalty that might be due the contrac-
tor, Government approval shall be deemed to have occurred
constructively on the 7th day after contractor estimates have
been received by the designated billing office (see also para-
graph (b)(4) of this section). In the event that actual approval
occurs within the constructive approval period, the determi-
nation of an interest penalty shall be based on the actual date
of approval.

(3) If the designated billing office fails to annotate the
invoice or payment request with the actual date of receipt at
the time of receipt, the payment due date shall be the 30th
day after the date of the contractor’s invoice or payment
request, provided a proper invoice or payment request is
received and there is no disagreement over quantity, quality,
or contractor compliance with contract requirements.

(4) The constructive acceptance and constructive
approval requirements described in paragraphs (b)(1) and
(b)(2) of this section are conditioned upon receipt of a proper
payment request and no disagreement over quantity, quality,
contractor compliance with contract requirements, or the
requested progress payment amount. These requirements do
not compel Government officials to accept work or services,
approve contractor estimates, perform contract administra-
tion functions, or make payment prior to fulfilling their
responsibilities. The contracting officer may specify a longer
period for constructive acceptance or constructive approval,
if required to afford the Government a reasonable opportu-
nity to inspect and test the supplies furnished or to evaluate
the services performed.

(c) Construction contracts. (1) The due date for making
payments on construction contracts shall be as follows:

(i) The due date for making progress payments
based on contracting officer approval of the estimated
amount and value of work or services performed, including
payments for reaching milestones in any project, shall be 14
days after receipt of a proper payment request by the desig-

(FAC2001-01) 32.9-3



32.905

FEDERAL ACQUISITION REGULATION

nated billing office. If the designated billing office fails to
annotate the payment request with the actual date of receipt
at the time of receipt, the payment due date shall be deemed
to be the 14th day after the date of the contractor’s payment
request, provided a proper payment request is received and
there is no disagreement over quantity, quality, or contractor
compliance with contract requirements. The contracting
officer may specify a longer period in the solicitation and
resulting contract if required to afford the Government a rea-
sonable opportunity to adequately inspect the work and to
determine the adequacy of the contractor’s performance
under the contract. The contract file shall indicate the justifi-
cation for extending the due date beyond 14 days. The con-
tracting officer or a representative shall not approve progress
payment requests unless the certification and substantiation
of amounts requested are provided as required by the clause
at 52.232-5, Payments Under Fixed-Price Construction Con-
tracts.

(ii)) The due date for payment of any amounts
retained by the contracting officer in accordance with the
clause at 52.232-5, Payments Under Fixed-Price Construc-
tion Contracts, shall be as specified in the contract or, if not
specified, 30 days after approval by the contracting officer
for release to the contractor. This release of retained amounts
shall be based on the contracting officer’s determination that
satisfactory progress has been made.

(iii) The due date for final payments based on com-
pletion and acceptance of all work (including any retained
amounts), and payments for partial deliveries that have been
accepted by the Government (e.g., each separate building,
public work, or other division of the contract for which the
price is stated separately in the contract) shall be as follows:

(A) Either the 30th day after receipt by the des-
ignated billing office of a proper invoice from the contractor,
or the 30th day after Government acceptance of the work or
services completed by the contractor, whichever is later. If
the designated billing office fails to annotate the invoice with
the actual date of receipt at the time of receipt, the invoice
payment due date shall be deemed to be the 30th day after
the date of the contractor’s invoice, provided a proper
invoice is received and there is no disagreement over quan-
tity, quality, or contractor compliance with contract require-
ments.

(B) On a final invoice where the payment
amount is subject to contract settlement actions (e.g., release
of contractor claims), acceptance shall be deemed to have
occurred on the effective date of the contract settlement.

(iv) For the sole purpose of computing an interest
penalty that might be due the contractor for payments
described in subdivision (c)(1)(iii)(A) of this section, Gov-
ernment acceptance or approval shall be deemed to have
occurred constructively on the 7th day after the contractor
has completed the work or services in accordance with the
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terms and conditions of the contract (see also paragraph
(c)(1)(v) of this section). In the event that actual acceptance
occurs within the constructive acceptance period, the deter-
mination of an interest penalty shall be based on the actual
date of acceptance.

(v) The constructive acceptance and constructive
approval requirements described in paragraph (c)(1)(iv) of
this section are conditioned upon receipt of a proper payment
request and no disagreement over quantity, quality, contrac-
tor compliance with contract requirements, or the requested
amount. These requirements do not compel Government
officials to accept work or services, approve contractor esti-
mates, perform contract administration functions, or make
payment prior to fulfilling their responsibilities. The con-
tracting officer may specify a longer period for constructive
acceptance or constructive approval in the solicitation and
resulting contract, if required to afford the Government a
reasonable opportunity to adequately inspect the work and to
determine the adequacy of the contractor’s performance
under the contract.

(2) Construction contracts contain special provisions
concerning contractor payments to subcontractors, along
with special contractor certification requirements. The
Office of Management and Budget has determined that these
certifications are not to be construed as final acceptance of
the subcontractor’s performance. The certification in
52.232-5(c) implements this determination; however, certifi-
cates are still acceptable if the contractor deletes paragraph
(c)(4) of 52.232-5 from the certificate.

(3)(1) Paragraph (d) of the clause at 52.232-5, Pay-
ments under Fixed-Price Construction Contracts, and para-
graph (e)(6) of the clause at 52.232-27, Prompt Payment for
Construction Contracts, provide for the contractor to pay
interest on unearned amounts in certain circumstances. This
interest shall be recovered from subsequent payments to the
contractor. Therefore, normally no demand for payment shall
be made. Contracting officers shall—

(A) Compute the amount in accordance with the
clause;

(B) Provide the contractor with a final decision;
and

(C) Notify the payment office of the amount to
be withheld.

(i) The payment office shall be responsible for
making the deduction of interest. Amounts collected in
accordance with these provisions shall revert to the Treasury
of the United States.

(d) Food and specified items. Due dates for payments of
contractor invoices for meat, meat food products, or fish;
perishable agricultural commodities; and dairy products, edi-
ble fats or oils, and food products prepared from edible fats
or oils are as follows:
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(1) For meat or meat food products, as defined in sec-
tion 2(a)(3) of the Packers and Stockyard Act of 1921
(7 U.S.C. 182(3)), and as further defined in Pub. L. 98-181,
including any edible fresh or frozen poultry meat, any per-
ishable poultry meat food product, fresh eggs, and any per-
ishable egg product, as close as possible to, but not later
than, the 7th day after product delivery.

(2) For fresh or frozen fish, as defined in section
204(3) of the Fish and Seafood Promotion Act of 1986
(16 U.S.C. 4003(3)), as close as possible to, but not later
than, the 7th day after product delivery.

(3) For perishable agricultural commodities, as defined
in section 1(4) of the Perishable Agricultural Commodities
Act of 1930 (7 U.S.C. 499a(4)), as close as possible to, but
not later than, the 10th day after product delivery, unless
another date is specified in the contract.

(4) For dairy products (as defined in section 111(e) of
the Dairy Production Stabilization Act of 1983 (7 U.S.C.
4502(e)), edible fats or oils, and food products prepared from
edible fats or oils, as close as possible to, but not later than,
the 10th day after the date on which a proper invoice has
been received. Liquid milk, cheese, certain processed cheese
products, butter, yogurt, ice cream, mayonnaise, salad dress-
ings, and other similar products, fall within this classifica-
tion. Nothing in the Act limits this classification to
refrigerated products. When questions arise regarding the
proper classification of a specific product, prevailing indus-
try practices should be followed in specifying a contract pay-
ment due date. The burden of proof that a classification of a
specific product is, in fact, prevailing industry practice is
upon the contractor making the representation.

(e) Cost-reimbursement contracts for services. For pur-
poses of computing late payment interest penalties that may
apply, the due date for making interim payments on cost-
reimbursement contracts for services is 30 days after the date
of receipt of a proper invoice.

(f) Content of invoices. A proper invoice must include the
items listed in paragraphs (f)(1) through (f)(8) of this sec-
tion, except for interim payments on cost-reimbursement
contracts for services. An interim payment request under a
cost-reimbursement contract for services constitutes a proper
invoice for purposes of this subpart if it includes all the
information required by the contract. If the invoice does not
comply with these requirements, it will be returned within 7
days after the date the designated billing office received the
invoice (3 days on contracts for meat, meat food products, or
fish; 5 days on contracts for perishable agricultural commod-
ities, dairy products, edible fats or oils, and food products
prepared from edible fats or oils), with a statement of the
reasons why it is not a proper invoice. If such notice is not
timely, then an adjusted due date for the purpose of deter-
mining an interest penalty, if any, will be established in
accordance with 32.907-1(b):

(1) Name and address of the contractor.

(2) Invoice date. (Contractors are encouraged to date
invoices as close as possible to the date of mailing or trans-
mission.)

(3) Contract number or other authorization for supplies
delivered or services performed (including order number and
contract line item number).

(4) Description, quantity, unit of measure, unit price,
and extended price of supplies delivered or services per-
formed.

(5) Shipping and payment terms (e.g., shipment num-
ber and date of shipment, prompt payment discount terms).
Bill of lading number and weight of shipment will be shown
for shipments on Government bills of lading.

(6) Name and address of contractor official to whom
payment is to be sent (must be the same as that in the con-
tract or in a proper notice of assignment).

(7) Name (where practicable), title, phone number, and
mailing address of person to be notified in the event of a
defective invoice.

(8) Any other information or documentation required
by the contract (such as evidence of shipment).

(9) While not required, contractors are strongly
encouraged to assign an identification number to each
invoice.

(g) Authorization to pay. All invoice payments, with the
exception of interim payments on cost-reimbursement con-
tracts for services, must be supported by a receiving report or
any other Government documentation authorizing payment.
The agency receiving official should forward the receiving
report or other Government documentation to the designated
payment office by the 5th working day after Government
acceptance or approval, unless other arrangements have been
made. This period of time does not extend the due dates pre-
scribed in this section. Acceptance should be completed as
expeditiously as possible. The receiving report or other Gov-
ernment documentation authorizing payment shall, as a min-
imum, include the following:

(1) Contract number or other authorization for supplies
delivered or services performed.

(2) Description of supplies delivered or services per-
formed.

(3) Quantities of supplies received and accepted or ser-
vices performed, if applicable.

(4) Date supplies delivered or services performed.

(5) Date supplies or services were accepted by the des-
ignated Government official (or progress payment request
was approved if being made under the clause at 52.232-5,
Payments Under Fixed-Price Construction Contracts, or the
clause at 52.232-10, Payments Under Fixed-Price Architect-
Engineer Contracts).
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(6) Signature, or when permitted by agency regula-
tions, electronic equivalent, printed name, title, mailing
address, and telephone number of the designated Govern-
ment official responsible for acceptance or approval func-
tions.

(7) If the contract provides for the use of Government
certified invoices in lieu of a separate receiving report, the
Government certified invoice also must contain the informa-
tion described in paragraphs (f)(1) through (f)(6) of this sec-
tion.

(h) Discounts. When a discount for prompt payment is to
be taken, payment will be made as close as possible to, but
not later than, the end of the discount period. Payment terms
are specified in the clause at 52.232-8, Discounts for Prompt
Payment.

(i) Billing office. The designated billing office shall
immediately annotate each invoice with the actual date it
receives the invoice.

(j) Payment office. The designated payment office shall
annotate each invoice and receiving report with the date a
proper invoice or receiving report was received by the desig-
nated payment office.

(k) Multiple payment rates. Contractors may be encour-
aged, but cannot be required, to submit separate invoices for
products with different payment due dates under the same
contract or order. When an invoice is received that contains
items with different payment periods (a mixed invoice), the
payment office shall comply with all contractual and statu-
tory payment provisions. In dealing with mixed invoices the
payment office may, subject to agency policy—

(1) Pay all items at the later of the due dates, provided
applicable interest penalties also are paid,

(2) Pay all items at the earlier of the due dates; or

(3) Split invoice payments, making payment by the
due date applicable to each payment class.

32.906 Contract financing payments.

(a) Unless otherwise prescribed in policies and proce-
dures issued by the agency head, or designee, the due date
for making contract financing payments by the designated
payment office will be the 30th day after the designated bill-
ing office has received a proper request. In the event that an
audit or other review of a specific financing request is
required to ensure compliance with the terms and conditions
of the contract, the designated payment office is not com-
pelled to make payment by the due date specified. Agency
heads may prescribe shorter periods for payment, if appro-
priate based on contract pricing or administrative consider-
ations. For example, a shorter period may be justified by an
Agency if the nature and extent of contract financing
arrangements are integrated with Agency contract pricing
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policies. A period shorter than 7 days or longer than 30 days
shall not be prescribed.

(b) For advance payments, loans, or other arrangements
that do not involve recurrent submission of contract financ-
ing requests, payment shall be made in accordance with the
applicable contract financing terms or as directed by the con-
tracting officer.

(c) A proper contract financing request must comply with
the terms and conditions specified by contract financing
clauses or other authorizing terms. The contractor shall cor-
rect any defects in requests submitted in the manner speci-
fied in the contract or as directed by the contracting officer.

(d) The designated billing office and designated payment
office shall annotate each contract financing request with the
date a proper request was received in their respective offices.

32.907 Interest penalties.

32.907-1 Late invoice payment.

(a) An interest penalty shall be paid automatically by the
designated payment office, without request from the contrac-
tor, when all of the following conditions, if applicable, have
been met:

(1) A proper invoice was received by the designated
billing office.

(2) A receiving report or other Government documen-
tation authorizing payment was processed, and there was no
disagreement over quantity, quality, or contractor compli-
ance with any contract requirement.

(3) In the case of a final invoice, the payment amount
is not subject to further contract settlement actions between
the Government and the contractor.

(4) The designated payment office paid the contractor
after the due date.

(5) In the case of interim payments on cost-reimburse-
ment contracts for services, when payment is made more
than 30 days after the designated billing office receives a
proper invoice.

(b) The interest penalty computation shall not include—

(1) The time taken by the Government to notify the
contractor of a defective invoice, unless it exceeds the peri-
ods prescribed in 32.905(f);

(2) The time taken by the contractor to correct the
invoice. If the designated billing office failed to notify the
contractor of a defective invoice within the periods pre-
scribed in 32.905(f), the due date on the corrected invoice
will be adjusted by subtracting from such date the number of
days taken beyond the prescribed notification of defects
period. Any interest penalty owed the contractor will be
based on this adjusted due date; and
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(3) The period between the date of an attempted elec-
tronic funds transfer and the date the contractor furnishes
correct electronic funds transfer data; provided the Govern-
ment notifies the contractor of the defective data within 7
days after the Government receives notice that the transfer
could not be completed because of defective data.

(¢) An interest penalty shall be paid automatically by the
designated payment office, without request from the contrac-
tor, if a discount for prompt payment is taken improperly.
The interest penalty shall be calculated on the amount of dis-
count taken for the period beginning with the first day after
the end of the discount period through the date when the con-
tractor is paid.

(d) The interest penalty shall be at the rate established by
the Secretary of the Treasury under section 12 of the Con-
tract Disputes Act of 1978 (41 U.S.C. 611) that is in effect on
the day after the due date, except where the interest penalty
is prescribed by other governmental authority (e.g., tariffs).
The rate in effect on the day after the due date shall remain
fixed during the period for which an interest penalty is calcu-
lated. This rate is referred to as the “Renegotiation Board
Interest Rate,” and it is published in the Federal Register
semiannually on or about January 1 and July 1. Information
concerning this interest rate can be obtained from the:

Department of the Treasury
Financial Management Service
Washington, DC 20227
Telephone (202) 874-6995.

Interest calculations shall be based upon a 360-day year.
The interest penalty shall accrue daily on the invoice princi-
pal payment amount approved by the Government until the
payment date of such approved principal amount; and will be
compounded in 30-day increments inclusive from the first
day after the due date through the payment date. That is,
interest accrued at the end of any 30-day period will be
added to the approved invoice principal payment amount and
will be subject to interest penalties if not paid in the succeed-
ing 30-day period. The interest penalty amount, the interest
rate, and the period for which the interest penalty was com-
puted, will be stated separately by the designated payment
office on the check, in accompanying remittance advice, or,
for an electronic funds transfer, by an appropriate electronic
or other remittance advice. Adjustments will be made by the
designated payment office for errors in calculating interest
penalties.

(e) Interest penalties under the Prompt Payment Act will
not continue to accrue—

(1) After the filing of a claim for such penalties under
the clause at 52.233-1, Disputes, or

(2) For more than 1 year. Interest penalties of less than
$1.00 need not be paid.

(f) Interest penalties are not required on payment delays
due to disagreement between the Government and contractor
over the payment amount, or other issues involving contract
compliance, or on amounts temporarily withheld or retained
in accordance with the terms of the contract. Claims involv-
ing disputes, and any interest that may be payable, will be
resolved in accordance with the Disputes clause.

(g)(1) For contracts awarded on or after October 1, 1989,
a penalty amount (calculated in accordance with paragraph
(2)(3) of this section) shall be paid, in addition to the interest
penalty amount, only if the contractor—

(i) Is owed an interest penalty of $1 or more;

(1) Is not paid the interest penalty within 10 days
after the date the invoice amount is paid; and

(iii) Makes a written demand to the designated pay-
ment office for additional penalty payment in accordance
with paragraph (g)(2) of this section, postmarked not later
than 40 days after the date the invoice amount is paid.

(2)(1) Contractors shall support written demands for
additional penalty payments with the following data. No
additional data shall be required. Contractors shall—

(A) Specifically assert that late payment interest
is due under a specific invoice, and request payment of all
overdue late payment interest penalty and such additional
penalty as may be required;

(B) Attach a copy of the invoice on which the
unpaid late payment interest was due; and

(C) State that payment of the principal has been
received, including the date of receipt.

(i1) Demands must be postmarked on or before the
40th day after payment was made, except that—

(A) If the postmark is illegible or nonexistent,
the demand must have been received and annotated with the
date of receipt by the designated payment office on or before
the 40th day after payment was made; or

(B) If the postmark is illegible or nonexistent
and the designated payment office fails to make the required
annotation, the demand’s validity will be determined by the
date the contractor has placed on the demand; provided such
date is no later than the 40th day after payment was made.

(3)(1) The additional penalty shall be equal to
100 percent of any original late payment interest penalty
except—

(A) The additional penalty shall not exceed
$5,000;

(B) The additional penalty shall never be less
than $25; and

(C) No additional penalty is owed if the amount
of the underlying interest penalty is less than $1.

(i1) If the interest penalty ceases to accrue in accor-
dance with the limits stated in paragraphs (e)(1) and (e)(2) of
this section, the amount of the additional penalty shall be
calculated on the amount of interest penalty that would have
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accrued in the absence of these limits, but shall not exceed
the limits specified in subdivision (g)(3)(i) of this subsec-
tion.

(iii) For determining the maximum and minimum
additional penalties, the test shall be the interest penalty due
on each separate payment made for each separate contract.
The maximum and minimum additional penalty shall not be
based upon individual invoices unless the invoices are paid
separately. Where payments are consolidated for disbursing
purposes, the maximum and minimum additional penalty
determination shall be made separately for each contract
therein.

(iv) The additional penalty does not apply to pay-
ments regulated by other Government regulations (e.g., pay-
ments under utility contracts subject to tariffs and
regulation).

32.907-2 Late contract financing payment.

No interest penalty shall be paid to the contractor as a
result of delayed contract financing payments.

32.908 Contract clauses.

(a) The contracting officer shall insert the clause at
52.232-26, Prompt Payment for Fixed-Price Architect-Engi-
neer Contracts, in solicitations and contracts that contain the
clause at 52.232-10, Payments Under Fixed-Price Architect-
Engineer Contracts.

(1) As authorized in 32.905(b)(4), the contracting
officer may modify the date in subdivision (a)(4)(i) of the
clause to specify a period longer than 7 days for constructive
acceptance or constructive approval, if required to afford the
Government a practicable opportunity to inspect and test the
supplies furnished or evaluate the services performed.

(2) If applicable, as authorized in 32.906(a) and only
as permitted by agency policies and procedures, the contract-
ing officer may insert in paragraph (b) of the clause a period
shorter than 30 days (but not less than 7 days) for making
contract financing payments.

(3) As provided in 32.904, agency policies and proce-
dures may authorize amendment of paragraphs (a)(1)(i) and
(ii) of the clause to insert a period shorter than 30 days (but
not less than 7 days) for making contract invoice payments.

(b) The contracting officer shall insert the clause at
52.232-27, Prompt Payment for Construction Contracts, in
all solicitations and contracts for construction (see Part 36).

(1) As authorized in 32.905(c)(1)(i), the contracting
officer may modify the date in subdivision (a)(1)(i)(A) of the
clause to specify a period longer than 14 days if required to
afford the Government a reasonable opportunity to ade-
quately inspect the work and to determine the adequacy of
the Contractor's performance under the contract.

32.9-8

(2) As authorized in 32.905(c)(1)(v), the contracting
officer may modify the date in subdivision (a)(4)(i) of the
clause to specify a period longer than 7 days for constructive
acceptance or constructive approval if required to afford the
Government a reasonable opportunity to inspect and test the
supplies furnished or evaluate the services performed.

(3) If applicable, as authorized in 32.906(a) and only
as permitted by agency policies and procedures, the contract-
ing officer may insert in paragraph (b) of the clause a period
shorter than 30 days (but not less than 7 days) for making
contract financing payments.

(c) The contracting officer shall insert the clause at
52.232-25, Prompt Payment, in all other solicitations and
contracts (including contracts at or below the simplified
acquisition threshold), except where the clause at 52.212-4,
Contract Terms and Conditions—Commercial Items,
applies, and except as indicated in 32.901.

(1) As authorized in 32.905(a)(1)(ii), the contracting
officer may modify the date in subdivision (a)(5)(i) of the clause
to specify a period longer than 7 days for constructive accep-
tance, if required to afford the Government a reasonable oppor-
tunity to inspect and test the supplies furnished or to evaluate
the services performed, except in the case of a contract for the
purchase of a commercial item as defined in 2.101, including
a brand-name commercial item for authorized resale (e.g.,
commissary items).

(2) As authorized in 32.906(a) and only as permitted
by agency policies and procedures, the contracting officer
may insert in paragraph (b) of the clause a period shorter
than 30 days (but not less than 7 days) for making contract
financing payments.

(3) As provided in 32.904, agency policies and proce-
dures may authorize amendment of paragraphs (a)(1)(i) and
(i) of the clause to insert a period shorter than 30 days (but
not less than 7 days) for making contract invoice payments.

(4) If the contract is a cost-reimbursement contract for
services, use the clause with its Alternate I.

32.909 Contractor inquiries.

Questions concerning delinquent payments should be
directed to the designated billing office or designated pay-
ment office. If a question involves a disagreement in pay-
ment amount or timing, it should be directed to the
contracting officer for resolution. The contracting officer
shall coordinate within appropriate contracting channels and
seek the advice of other offices as may be necessary to
resolve disagreements. Small business concerns may obtain
additional assistance related to payment issues, late payment
interest penalties, and information on the Prompt Payment
Act, by contacting the Agency's local representative from the
Office of Small and Disadvantaged Business Utilization.



FAC 2001-01 OCTOBER 22, 2001

SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.219-9

the maximum practicable opportunity to participate in per-
forming contracts let by any Federal agency, including con-
tracts and subcontracts for subsystems, assemblies,
components, and related services for major systems. It is fur-
ther the policy of the United States that its prime contractors
establish procedures to ensure the timely payment of amounts
due pursuant to the terms of their subcontracts with small
business concerns, veteran-owned small business concerns,
service-disabled veteran-owned small business concerns,
HUBZone small business concerns, small disadvantaged
business concerns, and women-owned small business con-
cerns.

(b) The Contractor hereby agrees to carry out this policy in
the awarding of subcontracts to the fullest extent consistent
with efficient contract performance. The Contractor further
agrees to cooperate in any studies or surveys as may be con-
ducted by the United States Small Business Administration or
the awarding agency of the United States as may be necessary
to determine the extent of the Contractor’s compliance with
this clause.

(c) Definitions. As used in this contract—

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(1) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(i1)) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a small business as
defined pursuant to Section 3 of the Small Business Act and
relevant regulations promulgated pursuant thereto.

“Small disadvantaged business concern” means a small
business concern that represents, as part of its offer that—

(1) It has received certification as a small disadvantaged
business concern consistent with 13 CFR part 124, Subpart B;

(2) No material change in disadvantaged ownership and
control has occurred since its certification;

(3) Where the concern is owned by one or more indi-
viduals, the net worth of each individual upon whom the cer-
tification is based does not exceed $750,000 after taking into
account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(4) It is identified, on the date of its representation, as a
certified small disadvantaged business in the database main-
tained by the Small Business Administration (PRO-Net).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women, or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(d) Contractors acting in good faith may rely on written
representations by their subcontractors regarding their status
as a small business concern, a veteran-owned small business
concern, a service-disabled veteran-owned small business
concern, a HUBZone small business concern, a small disad-
vantaged business concern, or a women-owned small busi-
ness concern.

(End of clause)

52.219-9 Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (OCT 2001)

(a) This clause does not apply to small business concerns.

(b) Definitions. As used in this clause—

“Commercial item” means a product or service that satis-
fies the definition of commercial item in section 2.101 of the
Federal Acquisition Regulation.

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that applies
to the entire production of commercial items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan,
except goals, and may be incorporated into individual con-
tract plans, provided the master plan has been approved.

52.2-89



FAC 2001-01 OCTOBER 22, 2001

52.219-9

FEDERAL ACQUISITION REGULATION

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Federal Government prime Contractor or subcontractor
calling for supplies or services required for performance of
the contract or subcontract.

(c) The offeror, upon request by the Contracting Officer,
shall submit and negotiate a subcontracting plan, where appli-
cable, that separately addresses subcontracting with small
business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business con-
cerns, small disadvantaged business, and women-owned
small business concerns. If the offeror is submitting an indi-
vidual contract plan, the plan must separately address subcon-
tracting with small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns, with a separate part for the
basic contract and separate parts for each option (if any). The
plan shall be included in and made a part of the resultant con-
tract. The subcontracting plan shall be negotiated within the
time specified by the Contracting Officer. Failure to submit
and negotiate the subcontracting plan shall make the offeror
ineligible for award of a contract.

(d) The offeror's subcontracting plan shall include the fol-
lowing:

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small business,
veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small dis-
advantaged business, and women-owned small business con-
cerns as subcontractors. Service-disabled veteran-owned
small business concerns meet the definition of veteran-owned
small business concerns, and offerors may include them
within the subcontracting plan goal for veteran-owned small
business concerns. A separate goal for service-disabled vet-
eran-owned small business concerns is not required. The off-
eror shall include all subcontracts that contribute to contract
performance, and may include a proportionate share of prod-
ucts and services that are normally allocated as indirect costs.

(2) A statement of—

(1) Total dollars planned to be subcontracted for an
individual contract plan; or the offeror’s total projected sales,
expressed in dollars, and the total value of projected subcon-
tracts to support the sales for a commercial plan;

(i) Total dollars planned to be subcontracted to
small business concerns;

(iii) Total dollars planned to be subcontracted to vet-
eran-owned small business concerns;

(iv) Total dollars planned to be subcontracted to ser-
vice-disabled veteran-owned small business;
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(v) Total dollars planned to be subcontracted to
HUBZone small business concerns;

(vi) Total dollars planned to be subcontracted to
small disadvantaged business concerns; and

(vii) Total dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of supplies and
services to be subcontracted, and an identification of the types
planned for subcontracting to—

(1) Small business concerns;
(i1) Veteran-owned small business concerns;

(ii1) Service-disabled veteran-owned small business
concerns;

(iv) HUBZone small business concerns;
(v) Small disadvantaged business concerns; and
(vi) Women-owned small business concerns.

(4) A description of the method used to develop the sub-
contracting goals in paragraph (d)(1) of this clause.

(5) A description of the method used to identify poten-
tial sources for solicitation purposes (e.g., existing company
source lists, the Procurement Marketing and Access Network
(PRO-Net) of the Small Business Administration (SBA), vet-
erans service organizations, the National Minority Purchasing
Council Vendor Information Service, the Research and Infor-
mation Division of the Minority Business Development
Agency in the Department of Commerce, or small, HUB-
Zone, small disadvantaged, and women-owned small busi-
ness trade associations). A firm may rely on the information
contained in PRO-Net as an accurate representation of a con-
cern’s size and ownership characteristics for the purposes of
maintaining a small, veteran-owned small, service-disabled
veteran-owned small, HUBZone small, small disadvantaged,
and women-owned small business source list. Use of PRO-
Net as its source list does not relieve a firm of its responsibil-
ities (e.g., outreach, assistance, counseling, or publicizing
subcontracting opportunities) in this clause.

(6) A statement as to whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with—

(1) Small business concerns;
(i1) Veteran-owned small business concerns;

(ii1) Service-disabled veteran-owned small business
concerns;

(iv) HUBZone small business concerns;
(v) Small disadvantaged business concerns; and
(vi) Women-owned small business concerns.

(7) The name of the individual employed by the offeror
who will administer the offeror's subcontracting program, and
a description of the duties of the individual.
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(8) A description of the efforts the offeror will make to
assure that small business, veteran-owned small business, ser-
vice-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns have an equitable opportunity to
compete for subcontracts.

(9) Assurances that the offeror will include the clause
of this contract entitled “Utilization of Small Business Con-
cerns” in all subcontracts that offer further subcontracting
opportunities, and that the offeror will require all subcontrac-
tors (except small business concerns) that receive subcon-
tracts in excess of $500,000 ($1,000,000 for construction of
any public facility) to adopt a subcontracting plan that com-
plies with the requirements of this clause.

(10) Assurances that the offeror will—
(1) Cooperate in any studies or surveys as may be
required;
(i1) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with the
subcontracting plan;

(iii)) Submit Standard Form (SF) 294, Subcontract-
ing Report for Individual Contracts, and/or SF 295, Summary
Subcontract Report, in accordance with paragraph (j) of this
clause. The reports shall provide information on subcontract
awards to small business concerns, veteran-owned small busi-
ness concerns, service-disabled veteran-owned small busi-
ness concerns, HUBZone small business concerns, small
disadvantaged business concerns, women-owned small busi-
ness concerns, and Historically Black Colleges and Universi-
ties and Minority Institutions. Reporting shall be in
accordance with the instructions on the forms or as provided
in agency regulations.

(iv) Ensure that its subcontractors agree to submit SF
294 and SF 295.

(11) A description of the types of records that will be
maintained concerning procedures that have been adopted to
comply with the requirements and goals in the plan, including
establishing source lists; and a description of the offeror's
efforts to locate small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns and award subcon-
tracts to them. The records shall include at least the following
(on a plant-wide or company-wide basis, unless otherwise
indicated):

(i) Source lists (e.g., PRO-Net), guides, and other
data that identify small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns.

(1) Organizations contacted in an attempt to locate
sources that are small business, veteran-owned small busi-

ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, or
women-owned small business concerns.

(ii1) Records on each subcontract solicitation result-
ing in an award of more than $100,000, indicating—

(A) Whether small business concerns were solic-
ited and, if not, why not;

(B) Whether veteran-owned small business con-
cerns were solicited and, if not, why not;

(C) Whether service-disabled veteran-owned
small business concerns were solicited and, if not, why not;

(D) Whether HUBZone small business concerns
were solicited and, if not, why not;

(E) Whether small disadvantaged business con-
cerns were solicited and, if not, why not;

(F) Whether women-owned small business con-
cerns were solicited and, if not, why not; and

(G) If applicable, the reason award was not made
to a small business concern.

(iv) Records of any outreach efforts to contact—

(A) Trade associations;

(B) Business development organizations;

(C) Conferences and trade fairs to locate small,
HUBZone small, small disadvantaged, and women-owned
small business sources; and

(D) Veterans service organizations.

(v) Records of internal guidance and encouragement

provided to buyers through—

(A) Workshops, seminars, training, etc.; and

(B) Monitoring performance to evaluate compli-
ance with the program’s requirements.

(vi) On a contract-by-contract basis, records to sup-
port award data submitted by the offeror to the Government,
including the name, address, and business size of each sub-
contractor. Contractors having commercial plans need not
comply with this requirement.

(e) In order to effectively implement this plan to the extent
consistent with efficient contract performance, the Contractor
shall perform the following functions:

(1) Assist small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns by arranging solicita-
tions, time for the preparation of bids, quantities, specifica-
tions, and delivery schedules so as to facilitate the
participation by such concerns. Where the Contractor's lists
of potential small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business subcontractors are excessively long,
reasonable effort shall be made to give all such small business
concerns an opportunity to compete over a period of time.
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(2) Provide adequate and timely consideration of the
potentialities of small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns in all “make-or-buy”
decisions.

(3) Counsel and discuss subcontracting opportunities
with representatives of small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business firms.

(4) Provide notice to subcontractors concerning penal-
ties and remedies for misrepresentations of business status as
small, veteran-owned small business, HUBZone small, small
disadvantaged, or women-owned small business for the pur-
pose of obtaining a subcontract that is to be included as part
or all of a goal contained in the Contractor's subcontracting
plan.

(f) A master plan on a plant or division-wide basis that con-
tains all the elements required by paragraph (d) of this clause,
except goals, may be incorporated by reference as a part of the
subcontracting plan required of the offeror by this clause; pro-
vided—

(1) The master plan has been approved;

(2) The offeror ensures that the master plan is updated
as necessary and provides copies of the approved master plan,
including evidence of its approval, to the Contracting Officer;
and

(3) Goals and any deviations from the master plan
deemed necessary by the Contracting Officer to satisfy the
requirements of this contract are set forth in the individual
subcontracting plan.

(g) A commercial plan is the preferred type of subcontract-
ing plan for contractors furnishing commercial items. The
commercial plan shall relate to the offeror’s planned subcon-
tracting generally, for both commercial and Government busi-
ness, rather than solely to the Government contract.
Commercial plans are also preferred for subcontractors that
provide commercial items under a prime contract, whether or
not the prime contractor is supplying a commercial item.

(h) Prior compliance of the offeror with other such subcon-
tracting plans under previous contracts will be considered by
the Contracting Officer in determining the responsibility of
the offeror for award of the contract.

(1) The failure of the Contractor or subcontractor to comply
in good faith with—

(1) The clause of this contract entitled “Utilization Of
Small Business Concerns;” or

(2) An approved plan required by this clause, shall be a
material breach of the contract.

(j) The Contractor shall submit the following reports:
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(1) Standard Form 294, Subcontracting Report for
Individual Contracts. This report shall be submitted to the
Contracting Officer semiannually and at contract completion.
The report covers subcontract award data related to this con-
tract. This report is not required for commercial plans.

(2) Standard Form 295, Summary Subcontract Report.
This report encompasses all of the contracts with the award-
ing agency. It must be submitted semi-annually for contracts
with the Department of Defense and annually for contracts
with civilian agencies. If the reporting activity is covered by
a commercial plan, the reporting activity must report annually
all subcontract awards under that plan. All reports submitted
at the close of each fiscal year (both individual and commer-
cial plans) shall include a breakout, in the Contractor’s for-
mat, of subcontract awards, in whole dollars, to small
disadvantaged business concerns by North American Indus-
try Classification System (NAICS) Industry Subsector. For a
commercial plan, the Contractor may obtain from each of its
subcontractors a predominant NAICS Industry Subsector and
report all awards to that subcontractor under its predominant
NAICS Industry Subsector.

(End of clause)

Alternate I (Oct 2001). When contracting by sealed bid- |
ding rather than by negotiation, substitute the following para-
graph (c) for paragraph (c) of the basic clause:

(c) The apparent low bidder, upon request by the Contract-
ing Officer, shall submit a subcontracting plan, where applica-
ble, that separately addresses subcontracting with small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns. If the bidder is submitting an individual contract
plan, the plan must separately address subcontracting with
small business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns, with a separate part for the basic contract and separate
parts for each option (if any). The plan shall be included in and
made a part of the resultant contract. The subcontracting plan
shall be submitted within the time specified by the Contracting
Officer. Failure to submit the subcontracting plan shall make
the bidder ineligible for the award of a contract.

Alternate 1I (Oct 2001). As prescribed in 19.708(b)(1), |
substitute the following paragraph (c) for paragraph (c) of the
basic clause:

(c) Proposals submitted in response to this solicitation
shall include a subcontracting plan that separately addresses
subcontracting with small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns. If the offeror is sub-
mitting an individual contract plan, the plan must separately
address subcontracting with small business, veteran-owned
small business, service-disabled veteran-owned small business,
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HUBZone small business, small disadvantaged business, and
women-owned small business concerns, with a separate part for
the basic contract and separate parts for each option (if any).
The plan shall be included in and made a part of the resultant
contract. The subcontracting plan shall be negotiated within the
time specified by the Contracting Officer. Failure to submitand
negotiate a subcontracting plan shall make the offeror ineligible
for award of a contract.

52.219-10 Incentive Subcontracting Program.
As prescribed in 19.708(c)(1), insert the following clause:

INCENTIVE SUBCONTRACTING PROGRAM (OCT 2001)

(a) Of the total dollars it plans to spend under subcontracts,
the Contractor has committed itself in its subcontracting plan
to try to award certain percentages to small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns,
respectively.

(b) If the Contractor exceeds its subcontracting goals for
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, and women-owned small business concerns in
performing this contract, it will receive [Contracting
Officer to insert the appropriate number between 0 and 10]
percent of the dollars in excess of each goal in the plan, unless
the Contracting Officer determines that the excess was not
due to the Contractor’s efforts (e.g., a subcontractor cost over-
run caused the actual subcontract amount to exceed that esti-
mated in the subcontracting plan, or the award of subcontracts
that had been planned but had not been disclosed in the sub-
contracting plan during contract negotiations). Determina-
tions made under this paragraph are unilateral decisions made
solely at the discretion of the Government.

(c) If this is a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract may
not exceed the limitations in 15.404-4 of the Federal Acqui-
sition Regulation.

(End of clause)

52.219-11 Special 8(a) Contract Conditions.
As prescribed in 19.811-3(a), insert the following clause:

SPECIAL 8(A) CONTRACT CONDITIONS (FEB 1990)

The Small Business Administration (SBA) agrees to the
following:

(a) To furnish the supplies or services set forth in this con-
tract according to the specifications and the terms and condi-
tions hereof by subcontracting with an eligible concern
pursuant to the provisions of section 8(a) of the Small Busi-
ness Act, as amended (15 U.S.C. 637(a)).

(b) That in the event SBA does not award a subcontract for
all or a part of the work hereunder, this contract may be ter-
minated either in whole or in part without cost to either party.

(c) Except for novation agreements and advance pay-
ments, delegate to the [insert name of contracting
agency] the responsibility for administering the subcontract
to be awarded hereunder with complete authority to take any
action on behalf of the Government under the terms and con-
ditions of the subcontract; provided, however, that the

[insert name of contracting agency] shall give
advance notice to the SBA before it issues a final notice ter-
minating the right of a subcontractor to proceed with further
performance, either in whole or in part, under the subcontract
for default or for the convenience of the Government.

(d) That payments to be made under any subcontract
awarded under this contract will be made directly to the sub-
contractor by the [insert name of contracting
agency].

(e) That the subcontractor awarded a subcontract hereun-
der shall have the right of appeal from decisions of the Con-
tracting Officer cognizable under the “Disputes” clause of
said subcontract.

() To notify the [insert name of contracting
agency] Contracting Officer immediately upon notification
by the subcontractor that the owner or owners upon whom
8(a) eligibility was based plan to relinquish ownership or con-
trol of the concern.

(End of clause)

52.219-12 Special 8(a) Subcontract Conditions.
As prescribed in 19.811-3(b), insert the following clause:

SPECIAL 8(A) SUBCONTRACT CONDITIONS (FEB 1990)

(a) The Small Business Administration (SBA) has entered
into Contract No. [insert number of contract] with
the [insert name of contracting agency] to furnish
the supplies or services as described therein. A copy of the
contract is attached hereto and made a part hereof.

(b) The [insert name of subcontractor],
hereafter referred to as the subcontractor, agrees and
acknowledges as follows:

(1) That it will, for and on behalf of the SBA, fulfill and
perform all of the requirements of Contract No.

[insert number of contract] for the consideration stated
therein and that it has read and is familiar with each and every
part of the contract.

(2) That the SBA has delegated responsibility, except
for novation agreements and advance payments, for the
administration of this subcontract to the [insert
name of contracting agency] with complete authority to take
any action on behalf of the Government under the terms and
conditions of this subcontract.
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(3) That it will not subcontract the performance of any
of the requirements of this subcontract to any lower tier sub-
contractor without the prior written approval of the SBA and
the designated Contracting Officer of the [insert
name of contracting agency).

(4) That it will notify the [insert name of
contracting agency] Contracting Officer in writing immedi-
ately upon entering an agreement (either oral or written) to
transfer all or part of its stock or other ownership interest to
any other party.

(c) Payments, including any progress payments under this
subcontract, will be made directly to the subcontractor by the
[insert name of contracting agency].

(End of clause)
52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.
As prescribed in 19.508(e) or 19.811-3(e), insert the fol-
lowing clause:

LIMITATIONS ON SUBCONTRACTING (DEC 1996)

(a) This clause does not apply to the unrestricted portion
of a partial set-aside.

(b) By submission of an offer and execution of a contract,
the Offeror/Contractor agrees that in performance of the con-
tract in the case of a contract for—

(1) Services (except construction). At least 50 percent
of the cost of contract performance incurred for personnel
shall be expended for employees of the concern.

(2) Supplies (other than procurement from a nonmanu-
facturer of such supplies). The concern shall perform work
for at least 50 percent of the cost of manufacturing the sup-
plies, not including the cost of materials.

(3) General construction. The concern will perform at
least 15 percent of the cost of the contract, not including the
cost of materials, with its own employees.

(4) Construction by special trade contractors. The con-
cern will perform at least 25 percent of the cost of the contract,
not including the cost of materials, with its own employees.

(End of clause)
52.219-15 [Reserved]
52.219-16 Liquidated Damages—Subcontracting Plan.

As prescribed in 19.708(b)(2), insert the following clause:

LIQUIDATED DAMAGES—SUBCONTRACTING PLAN
(JAN 1999)

(a) “Failure to make a good faith effort to comply with the
subcontracting plan”, as used in this clause, means a willful
or intentional failure to perform in accordance with the
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requirements of the subcontracting plan approved under the
clause in this contract entitled “Small Business Subcontract-
ing Plan,” or willful or intentional action to frustrate the plan.

(b) Performance shall be measured by applying the per-
centage goals to the total actual subcontracting dollars or, if a
commercial plan is involved, to the pro rata share of actual
subcontracting dollars attributable to Government contracts
covered by the commercial plan. If, at contract completion
or, in the case of a commercial plan, at the close of the fiscal
year for which the plan is applicable, the Contractor has failed
to meet its subcontracting goals and the Contracting Officer
decides in accordance with paragraph (c) of this clause that
the Contractor failed to make a good faith effort to comply
with its subcontracting plan, established in accordance with
the clause in this contract entitled “Small Business Subcon-
tracting Plan,” the Contractor shall pay the Government lig-
uidated damages in an amount stated. The amount of
probable damages attributable to the Contractor’s failure to
comply shall be an amount equal to the actual dollar amount
by which the Contractor failed to achieve each subcontract
goal.

(c¢) Before the Contracting Officer makes a final decision
that the Contractor has failed to make such good faith effort,
the Contracting Officer shall give the Contractor written
notice specifying the failure and permitting the Contractor to
demonstrate what good faith efforts have been made and to
discuss the matter. Failure to respond to the notice may be
taken as an admission that no valid explanation exists. If,
after consideration of all the pertinent data, the Contracting
Officer finds that the Contractor failed to make a good faith
effort to comply with the subcontracting plan, the Contracting
Officer shall issue a final decision to that effect and require
that the Contractor pay the Government liquidated damages
as provided in paragraph (b) of this clause.

(d) With respect to commercial plans, the Contracting
Officer who approved the plan will perform the functions of
the Contracting Officer under this clause on behalf of all
agencies with contracts covered by the commercial plan.

(e) The Contractor shall have the right of appeal, under the
clause in this contract entitled, Disputes, from any final deci-
sion of the Contracting Officer.

() Liquidated damages shall be in addition to any other
remedies that the Government may have.

(End of clause)
52.219-17 Section 8(a) Award.
As prescribed in 19.811-3(¢), insert the following clause:
SECTION 8(A) AWARD (DEC 1996)

(a) By execution of a contract, the Small Business Admin-
istration (SBA) agrees to the following:
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(1) To furnish the supplies or services set forth in the
contract according to the specifications and the terms and
conditions by subcontracting with the Offeror who has been
determined an eligible concern pursuant to the provisions of
section 8(a) of the Small Business Act, as amended
(15 U.S.C. 637(a)).

(2) Except for novation agreements and advance pay-
ments, delegates to the [insert name of contracting
activity] the responsibility for administering the contract with
complete authority to take any action on behalf of the Gov-
ernment under the terms and conditions of the contract; pro-
vided, however that the contracting agency shall give advance
notice to the SBA before it issues a final notice terminating
the right of the subcontractor to proceed with further perfor-
mance, either in whole or in part, under the contract.

(3) That payments to be made under the contract will be
made directly to the subcontractor by the contracting activity.

(4) To notify the [insert name of con-
tracting agency] Contracting Officer immediately upon noti-
fication by the subcontractor that the owner or owners upon
whom 8(a) eligibility was based plan to relinquish ownership
or control of the concern.

(5) That the subcontractor awarded a subcontract here-
under shall have the right of appeal from decisions of the cog-
nizant Contracting Officer under the “Disputes” clause of the
subcontract.

(b) The offeror/subcontractor agrees and acknowledges
that it will, for and on behalf of the SBA, fulfill and perform
all of the requirements of the contract.

(¢) The offeror/subcontractor agrees that it will not sub-
contract the performance of any of the requirements of this
subcontract to any lower tier subcontractor without the prior
written approval of the SBA and the cognizant Contracting
Officer of the [insert name of contracting

agency].

(End of clause)

52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.
As prescribed in 19.811-3(d), insert the following clause:

NOTIFICATION OF COMPETITION LIMITED TO ELIGIBLE
8(A) CONCERNS (JUNE 1999)

(a) Offers are solicited only from small business concerns
expressly certified by the Small Business Administration
(SBA) for participation in the SBA's 8(a) Program and which
meet the following criteria at the time of submission of
offer—

(1) The Offeror is in conformance with the 8(a) support
limitation set forth in its approved business plan; and

(2) The Offeror is in conformance with the Business
Activity Targets set forth in its approved business plan or any
remedial action directed by the SBA.

(b) By submission of its offer, the Offeror represents that
it meets all of the criteria set forth in paragraph (a) of this
clause.

(c) Any award resulting from this solicitation will be made
to the Small Business Administration, which will subcontract
performance to the successful 8(a) offeror selected through
the evaluation criteria set forth in this solicitation.

(d)(1) Agreement. A small business concern submitting an
offer in its own name agrees to furnish, in performing the con-
tract, only end items manufactured or produced by small busi-
ness concerns in the United States. The term “United States”
includes its territories and possessions, the Commonwealth of
Puerto Rico, the trust territory of the Pacific Islands, and the
District of Columbia. If this procurement is processed under
simplified acquisition procedures and the total amount of this
contract does not exceed $25,000, a small business concern
may furnish the product of any domestic firm. This paragraph
does not apply in connection with construction or service con-
tracts.

(2) The [insert name of SBA's contrac-
tor] will notify the [insert name of contracting
agency] Contracting Officer in writing immediately upon
entering an agreement (either oral or written) to transfer all or
part of its stock or other ownership interest to any other party.

(End of clause)

Alternate I (Nov 1989). If the competition is to be limited
to 8(a) concerns within one or more specific SBA regions or
districts, add the following paragraph (a)(4) to paragraph (a)
of the clause:

(4) The offeror's approved business plan is on the file and
serviced by [Contracting Officer completes by

inserting the appropriate SBA District and/or Regional
Office(s) as identified by the SBA].

Alternate II (Dec 1996). When the acquisition is for a
product in a class for which the Small Business Administra-
tion has determined that there are no small business manufac-
turers or processors in the Federal market in accordance with
19.502-2(c), delete paragraph (d)(1).

52.219-19 Small Business Concern Representation for the
Small Business Competitiveness Demonstration
Program.

As prescribed in 19.1007(a), insert the following provi-
sion:

SMALL BUSINESS CONCERN REPRESENTATION FOR THE
SMALL BUSINESS COMPETITIVENESS DEMONSTRATION
PROGRAM (OcCT 2000)

(a) Definition. “Emerging small business” as used in this
solicitation, means a small business concern whose size is no
greater than 50 percent of the numerical size standard appli-
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cable to the North American Industry Classification System
(NAICS) code assigned to a contracting opportunity.

(b) [Complete only if the Offeror has represented itself
under the provision at 52.219-1 as a small business concern
under the size standards of this solicitation.] The Offeror [
is, U is not an emerging small business.

(c) [Complete only if the Offeror is a small business or an
emerging small business, indicating its size range.] Offeror's
number of employees for the past 12 months [check this col-
umn if size standard stated in solicitation is expressed in terms
of number of employees] or Offeror's average annual gross
revenue for the last 3 fiscal years [check this column if size
standard stated in solicitation is expressed in terms of annual
receipts]. [Check one of the following.]

NoO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

50 o0rfewer _ $1 million or less

51 -100 _ $1,000,001 - $2 million
_101-250 _ $2,000,001 - $3.5 million
_251-500 _ $3,500,001 - $5 million
_501-750 _ $5,000,001 - $10 million
_751-1,000 _ $10,000,001 - $17 million
____Over 1,000 __ Over $17 million

(End of provision)

52.219-20 Notice of Emerging Small Business Set-Aside.

As prescribed in 19.1007(b), insert the following provi-
sion:

NOTICE OF EMERGING SMALL BUSINESS SET-ASIDE
(JAN 1991)

Offers or quotations under this acquisition are solicited
from emerging small business concerns only. Offers that are
not from an emerging small business shall not be considered
and shall be rejected.

(End of provision)

52.219-21 Small Business Size Representation for
Targeted Industry Categories under the Small
Business Competitiveness Demonstration Program.
As prescribed in 19.1007(c), insert the following provi-

sion:

SMALL BUSINESS SIZE REPRESENTATION FOR TARGETED
INDUSTRY CATEGORIES UNDER THE SMALL BUSINESS
COMPETITIVENESS DEMONSTRATION PROGRAM
(MAY 1999)

[Complete only if the Offeror has represented itself under
the provision at 52.219-1 as a small business concern under
the size standards of this solicitation.]
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Offeror's number of employees for the past 12 months
[check this column if size standard stated in solicitation is
expressed in terms of number of employees] or Offeror's aver-
age annual gross revenue for the last 3 fiscal years [check this
column if size standard stated in solicitation is expressed in
terms of annual receipts]. [Check one of the following.]

NoO. OF EMPLOYEES AVG. ANNUAL GROSS REVENUES

50 or fewer ~ 81 million or less

_ 51-100 _ $1,000,001 - $2 million
__101-250 _$2,000,001 - $3.5 million
_251-500 _ $3,500,001 - $5 million
__501-750 _ $5,000,001 - $10 million
_751-1,000 __$10,000,001 - $17 million
~ Over 1,000 ~ Over $17 million

(End of provision)

52.219-22 Small Disadvantaged Business Status.
As prescribed in 19.307(b), insert the following provision:

SMALL DISADVANTAGED BUSINESS STATUS (OCT 1999)

(a) General. This provision is used to assess an offeror’s
small disadvantaged business status for the purpose of obtain-
ing a benefit on this solicitation. Status as a small business
and status as a small disadvantaged business for general sta-
tistical purposes is covered by the provision at FAR 52.219-1,
Small Business Program Representation.

(b) Representations.(1) General. The offeror represents,
as part of its offer, that it is a small business under the size
standard applicable to this acquisition; and either—

[ 1 @) It has received certification by the Small
Business Administration as a small disadvantaged business
concern consistent with 13 CFR 124, Subpart B; and

(A) No material change in disadvantaged owner-
ship and control has occurred since its certification;

(B) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(C) It is identified, on the date of its representa-
tion, as a certified small disadvantaged business concern in
the database maintained by the Small Business Administra-
tion (PRO-Net); or

[ ] (ii) It has submitted a completed application to
the Small Business Administration or a Private Certifier to be
certified as a small disadvantaged business concern in
accordance with 13 CFR 124, Subpart B, and a decision on
that application is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.
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(2) O For Joint Ventures. The offeror represents, as
part of its offer, that it is a joint venture that complies with the
requirements at 13 CFR 124.1002(f) and that the representa-
tion in paragraph (b)(1) of this provision is accurate for the
small disadvantaged business concern that is participating in
the joint venture. [The offeror shall enter the name of the
small disadvantaged business concern that is participating in
the joint venture: .

(c) Penalties and Remedies. Anyone who misrepresents
any aspects of the disadvantaged status of a concern for the
purposes of securing a contract or subcontract shall—

(1) Be punished by imposition of a fine, imprisonment,
or both;

(2) Be subject to administrative remedies, including
suspension and debarment; and

(3) Be ineligible for participation in programs con-
ducted under the authority of the Small Business Act.

(End of provision)

Alternate I (Oct 1998). As prescribed in 19.307(b), add the
following paragraph (b)(3) to the basic provision:

(3) Address. The offeror represents that its address [J is,
0 is not in a region for which a small disadvantaged business
procurement mechanism is authorized and its address has not
changed since its certification as a small disadvantaged busi-
ness concern or submission of its application for certification.
The list of authorized small disadvantaged business procure-
ment mechanisms and regions is posted at http:/
www.arnet.gov/References/sdbadjustments.htm. The offeror
shall use the list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror as listed on the Small Business Administration’s register
of small disadvantaged business concerns or the address on the
completed application that the concern has submitted to the
Small Business Administration or a Private Certifier in accor-
dance with 13 CFR part 124, subpart B. For joint ventures,
“address” refers to the address of the small disadvantaged busi-
ness concern that is participating in the joint venture.

52.219-23 Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns.

As prescribed in 19.1104, insert the following clause:

NOTICE OF PRICE EVALUATION ADJUSTMENT FOR SMALL
DISADVANTAGED BUSINESS CONCERNS (MAY 2001)

(a) Definitions. As used in this clause—

“Small disadvantaged business concern” means an offeror
that represents, as part of its offer, that it is a small business
under the size standard applicable to this acquisition; and
either—

(1) It has received certification by the Small Business
Administration as a small disadvantaged business concern
consistent with 13 CFR part 124, subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(i) Where the concern is owned by one or more dis-
advantaged individuals, the net worth of each individual upon
whom the certification is based does not exceed $750,000
after taking into account the applicable exclusions set forth at
13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representation,
as a certified small disadvantaged business concern in the
database maintained by the Small Business Administration
(PRO-Net).

(2) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be cer-
tified as a small disadvantaged business concern in accor-
dance with 13 CFR part 124, subpart B, and a decision on that
application is pending, and that no material change in disad-
vantaged ownership and control has occurred since its appli-
cation was submitted. In this case, in order to receive the
benefit of a price evaluation adjustment, an offeror must
receive certification as a small disadvantaged business con-
cern by the Small Business Administration prior to contract
award; or

(3) Is a joint venture as defined in 13 CFR 124.1002(f).

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense (DoD), the National Aeronautics and Space Admin-
istration (NASA), and the Coast Guard, the term also includes
any nonprofit research institution that was an integral part of
such a college or university before November 14, 1986.

“Minority institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k, including a
Hispanic-serving institution of higher education, as defined in
Section 316(b)(1) of the Act (20 U.S.C. 1101a)).

“United States” means the United States, its territories and
possessions, the Commonwealth of Puerto Rico, the U.S.
Trust Territory of the Pacific Islands, and the District of
Columbia.

(b) Evaluation adjustment. (1) The Contracting Officer
will evaluate offers by adding a factor of [Contracting
Officer insert the percentage] percent to the price of all offers,
except—

(1) Offers from small disadvantaged business con-
cerns that have not waived the adjustment;

(i1) An otherwise successful offer of eligible prod-
ucts under the Trade Agreements Act when the dollar thresh-
old for application of the Act is equaled or exceeded (see
section 25.402 of the Federal Acquisition Regulation (FAR));

(ii1) An otherwise successful offer where application
of the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government;
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(iv) For DoD, NASA, and Coast Guard acquisitions,
an otherwise successful offer from a historically black college
or university or minority institution; and

(v) For DoD acquisitions, an otherwise successful
offer of qualifying country end products (see sections
225.000-70 and 252.225-7001 of the Defense FAR Supple-
ment).

(2) The Contracting Officer will apply the factor to a
line item or a group of line items on which award may be
made. The Contracting Officer will apply other evaluation
factors described in the solicitation before application of the
factor. The factor may not be applied if using the adjustment
would cause the contract award to be made at a price that
exceeds the fair market price by more than the factor in para-
graph (b)(1) of this clause.

(c) Waiver of evaluation adjustment. A small disadvan-
taged business concern may elect to waive the adjustment, in
which case the factor will be added to its offer for evaluation
purposes. The agreements in paragraph (d) of this clause do
not apply to offers that waive the adjustment.

Offeror elects to waive the adjustment.

(d) Agreements. (1) A small disadvantaged business con-
cern, that did not waive the adjustment, agrees that in perfor-
mance of the contract, in the case of a contract for—

(i) Services, except construction, at least 50 percent
of the cost of personnel for contract performance will be spent
for employees of the concern;

(i1) Supplies (other than procurement from a non-
manufacturer of such supplies), at least 50 percent of the cost
of manufacturing, excluding the cost of materials, will be per-
formed by the concern;

(iii) General construction, at least 15 percent of the
cost of the contract, excluding the cost of materials, will be
performed by employees of the concern; or

(iv) Construction by special trade contractors, at
least 25 percent of the cost of the contract, excluding the cost
of materials, will be performed by employees of the concern.

(2) A small disadvantaged business concern submitting
an offer in its own name agrees to furnish in performing this
contract only end items manufactured or produced by small
disadvantaged business concerns in the United States. This
paragraph does not apply in connection with construction or
service contracts.

(End of clause)

Alternate I (Oct 1998). As prescribed in 19.1104, substi-
tute the following paragraph (d)(2) for paragraph (d)(2) of the
basic clause:

(2) A small disadvantaged business concern submitting an
offer in its own name agrees to furnish in performing this con-
tract only end items manufactured or produced by small busi-
ness concerns in the United States. This paragraph does not
apply in connection with construction or service contracts.
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Alternate II (Oct 1998) As prescribed in 19.1104, substi-
tute the following paragraph (b)(1)(i) for paragraph (b)(1)(i)
of the basic clause:

(1) Offers from small disadvantaged business concerns,

that have not waived the adjustment, whose address is in a

region for which an evaluation adjustment is authorized;

52.219-24 Small Disadvantaged Business Participation
Program—Targets.
As prescribed in 19.1204(a), insert a provision substan-
tially the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIPATION
PROGRAM—TARGETS (OCT 2000)

(a) This solicitation contains a source selection factor or
subfactor related to the participation of small disadvantaged
business (SDB) concerns in the contract. Credit under that
evaluation factor or subfactor is not available to an SDB con-
cern that qualifies for a price evaluation adjustment under the
clause at FAR 52.219-23, Notice of Price Evaluation Adjust-
ment for Small Disadvantaged Business Concerns, unless the
SDB concern specifically waives the price evaluation adjust-
ment.

(b) In order to receive credit under the source selection fac-
tor or subfactor, the offeror must provide, with its offer, tar-
gets, expressed as dollars and percentages of total contract
value, for SDB participation in any of the North American
Industry Classification System (NAICS) Industry Subsectors
as determined by the Department of Commerce. The targets
may provide for participation by a prime contractor, joint ven-
ture partner, teaming arrangement member, or subcontractor;
however, the targets for subcontractors must be listed sepa-
rately.

(End of provision)

52.219-25 Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting.
As prescribed in 19.1204(b), insert the following clause:

SMALL DISADVANTAGED BUSINESS PARTICIPATION
PROGRAM—DISADVANTAGED STATUS AND REPORTING
(OCT 1999)

(a) Disadvantaged status for joint venture partners, team
members, and subcontractors. This clause addresses disad-
vantaged status for joint venture partners, teaming arrange-
ment members, and subcontractors and is applicable if this
contract contains small disadvantaged business (SDB) partic-
ipation targets. The Contractor shall obtain representations of
small disadvantaged status from joint venture partners, team-
ing arrangement members, and subcontractors through use of
aprovision substantially the same as paragraph (b)(1)(i) of the
provision at FAR 52.219-22, Small Disadvantaged Business
Status. The Contractor shall confirm that a joint venture part-
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ner, team member, or subcontractor representing itself as a
small disadvantaged business concern, is identified as a certi-
fied small disadvantaged business in the database maintained
by the Small Business Administration (PRO-Net) or by con-
tacting the SBA’s Office of Small Disadvantaged Business
Certification and Eligibility.

(b) Reporting requirement. 1If this contract contains SDB
participation targets, the Contractor shall report on the partic-
ipation of SDB concerns at contract completion, or as other-
wise provided in this contract. Reporting may be on Optional
Form 312, Small Disadvantaged Business Participation
Report, or in the Contractor’s own format providing the same
information. This report is required for each contract contain-
ing SDB participation targets. If this contract contains an
individual Small, Small Disadvantaged and Women-Owned
Small Business Subcontracting Plan, reports may be submit-
ted with the final Subcontracting Report for Individual Con-
tracts (Standard Form 294) at the completion of the contract.

(End of clause)

52.219-26 Small Disadvantaged Business Participation
Program—Incentive Subcontracting.
As prescribed in 19.1204(c), insert a clause substantially
the same as the following:

SMALL DISADVANTAGED BUSINESS PARTICIPATION
PROGRAM—INCENTIVE SUBCONTRACTING (OCT 2000)

(a) Of the total dollars it plans to spend under subcontracts,
the Contractor has committed itself in its offer to try to award

a certain amount to small disadvantaged business concerns in
the North American Industry Classification System (NAICS)
Industry Subsectors as determined by the Department of
Commerce.

(b) If the Contractor exceeds its total monetary target for
subcontracting to small disadvantaged business concerns in
the authorized, NAICS Industry Subsectors, it will receive

[Contracting Officer to insert the appropriate
number between 0 and 10] percent of the dollars in excess of
the monetary target, unless the Contracting Officer
determines that the excess was not due to the Contractor’s
efforts (e.g., a subcontractor cost overrun caused the actual
subcontract amount to exceed that estimated in the offer, or
the excess was caused by the award of subcontracts that had
been planned but had not been disclosed in the offer during
contract negotiations). Determinations made under this
paragraph are unilateral decisions made solely at the
discretion of the Government.

(c) If this is a cost-plus-fixed-fee contract, the sum of the
fixed fee and the incentive fee earned under this contract may
not exceed the limitations in subsection 15.404-4 of the
Federal Acquisition Regulation.

(End of clause)
52.220 [Reserved]

52.221 [Reserved]
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the periods prescribed in paragraph (a)(3) of this clause, the
due date on the corrected invoice will be adjusted by subtract-
ing from such date the number of days taken beyond the pre-
scribed notification of defects period. Any interest penalty
owed the Contractor will be based on this adjusted due date.
Adjustments will be made by the designated payment office
for errors in calculating interest penalties.

(1) For the sole purpose of computing an interest pen-
alty that might be due the Contractor, Government acceptance
shall be deemed to have occurred constructively on the 7th
day (unless otherwise specified in this contract) after the Con-
tractor delivered the supplies or performed the services in
accordance with the terms and conditions of the contract,
unless there is a disagreement over quantity, quality, or Con-
tractor compliance with a contract provision. In the event that
actual acceptance occurs within the constructive acceptance
period, the determination of an interest penalty shall be based
on the actual date of acceptance. The constructive acceptance
requirement does not, however, compel Government officials
to accept supplies or services, perform contract administra-
tion functions, or make payment prior to fulfilling their
responsibilities.

(i) The following periods of time will not be
included in the determination of an interest penalty:

(A) The period taken to notify the Contractor of
defects in invoices submitted to the Government, but this may
not exceed 7 days (3 days for meat, meat food products, or
fish; 5 days for perishable agricultural commodities, dairy
products, edible fats or oils, and food products prepared from
edible fats or oils).

(B) The period between the defects notice and
resubmission of the corrected invoice by the Contractor.

(C) For incorrect electronic funds transfer (EFT)
information, in accordance with the EFT clause of this con-
tract.

(iii) Interest penalties will not continue to accrue
after the filing of a claim for such penalties under the clause
at 52.233-1, Disputes, or for more than 1 year. Interest pen-
alties of less than $1 need not be paid.

(iv) Interest penalties are not required on payment
delays due to disagreement between the Government and the
Contractor over the payment amount or other issues involving
contract compliance or on amounts temporarily withheld or
retained in accordance with the terms of the contract. Claims
involving disputes, and any interest that may be payable, will
be resolved in accordance with the clause at 52.233-1, Dis-
putes.

(6) Prompt payment discounts. An interest penalty also
shall be paid automatically by the designated payment office,
without request from the Contractor, if a discount for prompt
payment is taken improperly. The interest penalty will be cal-
culated as described in paragraph (a)(5) of this clause on the
amount of discount taken for the period beginning with the
first day after the end of the discount period through the date
when the Contractor is paid.

(7) Additional interest penalty. (i) A penalty amount,
calculated in accordance with paragraph (a)(7)(iii) of this
clause, shall be paid in addition to the interest penalty amount
if the Contractor—

(A) Is owed an interest penalty of $1 or more;

(B) Is not paid the interest penalty within 10 days
after the date the invoice amount is paid; and

(C) Makes a written demand to the designated
payment office for additional penalty payment, in accordance
with paragraph (a)(7)(ii) of this clause, postmarked not later
than 40 days after the invoice amount is paid.

(i1)(A) Contractors shall support written demands
for additional penalty payments with the following data. No
additional data shall be required. Contractors shall—

(1) Specifically assert that late payment inter-
est is due under a specific invoice, and request payment of all
overdue late payment interest penalty and such additional
penalty as may be required;

(2) Attach a copy of the invoice on which the
unpaid late payment interest was due; and

(3) State that payment of the principal has
been received, including the date of receipt.

(B) Demands must be postmarked on or before
the 40th day after payment was made, except that—

(1) If the postmark is illegible or nonexistent,
the demand must have been received and annotated with the
date of receipt by the designated payment office on or before
the 40th day after payment was made; or

(2) If the postmark is illegible or nonexistent
and the designated payment office fails to make the required
annotation, the demand's validity will be determined by the
date the Contractor has placed on the demand; provided such
date is no later than the 40th day after payment was made.

(iii)(A) The additional penalty shall be equal to 100
percent of any original late payment interest penalty except—

(1) The additional penalty shall not exceed
$5,000;

(2) The additional penalty shall never be less
than $25; and

(3) No additional penalty is owed if the
amount of the underlying interest penalty is less than $1.

(B) If the interest penalty ceases to accrue in
accordance with the limits stated in paragraph (a)(5)(iii) of
this clause, the amount of the additional penalty shall be cal-
culated on the amount of interest penalty that would have
accrued in the absence of these limits, subject to the overall
limits on the additional penalty specified in subdivision
(a)(7)(iii)(A) of this clause.

(C) For determining the maximum and minimum
additional penalties, the test shall be the interest penalty due
on each separate payment made for each separate contract.
The maximum and minimum additional penalty shall not be
based upon individual invoices unless the invoices are paid
separately. Where payments are consolidated for disbursing
purposes, the maximum and minimum additional penalty
determination shall be made separately for each contract
therein.

(FAC2001-01) 52.2-213
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(D) The additional penalty does not apply to pay-
ments regulated by other Government regulations (e.g., pay-
ments under utility contracts subject to tariffs and regulation).

(b) Contract financing payments—. (1) Due dates for
recurring financing payments. If this contract provides for
contract financing, requests for payment shall be submitted to
the designated billing office as specified in this contract or as
directed by the Contracting Officer. Contract financing pay-
ments shall be made on the [insert day as prescribed by
Agency head; if not prescribed, insert 30th day] day after
receipt of a proper contract financing request by the desig-
nated billing office. In the event that an audit or other review
of a specific financing request is required to ensure compli-
ance with the terms and conditions of the contract, the desig-
nated payment office is not compelled to make payment by
the due date specified.

(2) Due dates for other contract financing. For advance
payments, loans, or other arrangements that do not involve
recurring submissions of contract financing requests, pay-
ment shall be made in accordance with the corresponding
contract terms or as directed by the Contracting Officer.

(3) Interest penalty not applicable. Contract financing
payments shall not be assessed an interest penalty for pay-
ment delays.

(c) Fast payment procedure due dates. 1f this contract con-
tains the clause at 52.213-1, Fast Payment Procedure, pay-
ments will be made within 15 days after the date of receipt of
the invoice.

(End of clause)

Alternate I (Oct 2001). As prescribed in 32.908(c)(4), add
the following paragraph (d) to the basic clause:
(d) Invoices for interim payments. For interim payments
under this cost-reimbursement contract for services—

(1) Paragraphs (a)(2), (a)(3), (a)(4)(ii), (a)(4)(iii), and
(a)(5)(i) do not apply;

(2) For purposes of computing late payment interest
penalties that may apply, the due date for payment is the 30th
day after the designated billing office receives a proper invoice;
and

(3) The Contractor shall submit invoices for interim
payments in accordance with paragraph (a) of FAR 52.216-7,
Allowable Cost and Payment. If the invoice does not comply
with contract requirements, it will be returned within 7 days
after the date the designated billing office received the invoice.

52.232-26 Prompt Payment for Fixed-Price Architect-
Engineer Contracts.
As prescribed in 32.908(a), insert the following clause:

PROMPT PAYMENT FOR FIXED-PRICE ARCHITECT-
ENGINEER CONTRACTS (MAY 2001)

Notwithstanding any other payment terms in this contract,
the Government will make invoice payments and contract
financing payments under the terms and conditions specified
in this clause. Payment shall be considered as being made on

52.2-214

the day a check is dated or the date of an electronic funds
transfer. Definitions of pertinent terms are set forth in sec-
tions 2.101 and 32.902 of the Federal Acquisition Regulation.
All days referred to in this clause are calendar days, unless
otherwise specified. (However, see paragraph (a)(3) of this
clause concerning payments due on Saturdays, Sundays, and
legal holidays.)

(a) Invoice payments—. (1) Due date. The due date for
making invoice payments shall be—

(1) For work or services completed by the Contrac-
tor, the later of the following two events:

(A) The 30th day after the designated billing
office has received a proper invoice from the Contractor
(except as provided in paragraph (a)(1)(iii) of this clause).

(B) The 30th day after Government acceptance of
the work or services completed by the Contractor. On a final
invoice where the payment amount is subject to contract set-
tlement actions (e.g., release of claims), acceptance shall be
deemed to have occurred on the effective date of the contract
settlement.

(i1) The due date for progress payments shall be the
30th day after Government approval of Contractor estimates
of work or services accomplished.

(iii) If the designated billing office fails to annotate
the invoice or payment request with the actual date of receipt
at the time of receipt, the payment due date shall be the 30th
day after the date of the Contractor's invoice or payment
request, provided a proper invoice or payment request is
received and there is no disagreement over quantity, quality,
or Contractor compliance with contract requirements.

(2) Contractor's invoice. The Contractor shall prepare
and submit invoices to the designated billing office specified
in the contract. A proper invoice must include the items listed
in paragraphs (a)(2)(i) through (a)(2)(viii) of this clause. If
the invoice does not comply with these requirements, it shall
be returned within 7 days after the date the designated billing
office received the invoice, with a statement of the reasons
why it is not a proper invoice. Untimely notification will be
taken into account in computing any interest penalty owed the
Contractor in the manner described in paragraph (a)(4) of this
clause:

(1) Name and address of the Contractor.

(1) Invoice date. (The Contractor is encouraged to
date invoices as close as possible to the date of mailing or
transmission.)

(ii1) Contract number or other authorization for work
or services performed (including order number and contract
line item number).

(iv) Description of work or services performed.

(v) Delivery and payment terms (e.g., prompt pay-
ment discount terms).

(vi) Name and address of Contractor official to
whom payment is to be sent (must be the same as that in the
contract or in a proper notice of assignment).

(vii) Name (where practicable), title, phone number,
and mailing address of person to be notified in the event of a
defective invoice.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P IBR UCF FP CR FP CR FP CR FP CR T&M | LMV | COM | DDR | A&E | FAC IND TRN | SAP UTL Cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON LH SvC DEL SvC
Cc
Alternate [ 32.502-4(b) C | Yes | A A A A A A A A A A A
Alternate II (See Note 1.) 32.502-4(c) C | Yes |
Alternate III 32.502-4(d) C|vYes| | A
52.232-17 Interest. 32.617(a) and C | Yes | A A A A A A A A A A A A A A A A A
(®)
52.232-18 Availability of Funds. 32.705-1(a) C | Yes | A A A A A A A A A A A A A A A A A A
52.232-19 Availability of Funds for  [32.705-1(b) C | Yes | A A A A
the Next Fiscal Year.
52.232-20 Limitation of Cost. 32.705-2(a) C | Yes | A A A A A A A A A A
52.232-21 Limitation of Cost 32.705-2(b) C | Yes |
(Facilities).
52.232-22 Limitation of Funds. 32.705-2(c) C | Yes | A A A A A A A A A
52.232-23 Assignment of Claims. 32.806(a)(1) C | Yes | A A A A A A A A A A A A A A A A A A
Alternate | 32.806(a)(2) C | Yes | A A A A A A A A A A A A A A A A A A
52.232-24 Prohibition of Assignment |32.806(b) C | Yes | A A A A A A A A A A A A A A A A A A
of Claims.
52.232-25 Prompt Payment. 32.908(c) C | Yes | A A A A A A A A A A A A A A A A
Alternate I 32.908(c)(4) C | Yes | A A A A A A A A A A A A A A A A
52.232-26 Prompt Payment for Fixed- [32.908(a) C | Yes | A
Price Architect-Engineer Contracts.
52.232-27 Prompt Payment for 32.908(b) C | Yes | R R
Construction Contracts.
52.232-28 Invitation to Propose 32.1005(b)(1) No L A A A A A A A A A A
Performance-Based Payments. P
Alternate I 32.1005(b)(2) P | No L A A A A A A A A A A

FEDERAL AQUISITION REGULATION (FAR) Matrix 31



PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED | P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL | CI
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON LH sSvC DEL SvC
Cc
52.232-29 Terms for Financing of 32.206(b)(2) C | No A A A
Purchases of Commercial Items.
52.232-30 Installment Payments for 32.206(g) C | Yes | A A A
Commercial Items.
52.232-31 Invitation to Propose 32.205(b) P | No L A A
Financing Terms. 32.206
52.232-32 Performance-Based 32.1005 C | No A A
Payments.
52.232-33 Payment by Electronic Funds |32.1110 C | Yes | A A A A A A A A A A A A A A A A A A A
Transfer—Central Contractor (a), (a)(1), (b),
Registration. and (e)(1)
52.232-34 Payment by Electronic Funds [32.1110 C | Yes | A A A A A A A A A A A A A A A A A A A
Transfer—Other than Central (a), (a)(2), (b),
Contractor Registration. and (e)(2)
52.232-35 Designation of Office for 32.1110(c) C | Yes | A A A A A A A A A A A A A A A A A A A

Government Receipt of Electronic
Funds Transfer Information.

52.232-36 Payment by Third Party. 32.1110(d)and | C | Yes | A A A A A A A A A A A A A A A A A A A
(©3)

52.232-37 Multiple Payment 32.1110(e) C | Yes | A A A A A A A A A A A A A A A A A A A
Arrangements.

52.232-38 Submission of Electronic 32.1110(g) P | Yes L A A A A A A A A A A A A A A A A A A A
Funds Transfer Information with Offer.

52.233-1 Disputes. 33.215 C | Yes | A A A A A A A A A A A A A A A A A A
Alternate I 33.215 C | Yes | A A A A A A A A A A A A A A A A A A

52.233-2 Service of Protest. 33.106(a) P | No L R R R R R R R R R R R R R R R R R

52.233-3 Protest after Award. 33.106(b) C | Yes | R R R R R R A R A A R A R R

FEDERAL ACQUISITION REGULATION (FAR) (FAC 2001-01) Matrix 32
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SUBPART 53.2—PRESCRIPTION OF FORMS

53.228

for amending requests for proposals and for amending
requests for information, as specified in 15.210(b).

(¢) SF 33 (Rev. 9/97), Solicitation, Offer and
Award. SF 33, prescribed in 53.214(c), may be used in con-
nection with the solicitation and award of negotiated con-
tracts. Award of such contracts may be made by either
OF 307, SF 33, or SF 26, as specified in 53.214(c) and 15.509.

(d) OF 17 (Rev. 12/93), Offer Label. OF 17 may be fur-
nished with each request for proposals to facilitate identifica-
tion and handling of proposals, as specified in 15.210(c).

(e) OF 307 (Rev. 9/97), Contract Award. OF 307 may be
used to award negotiated contracts as specified in 15.509.

(f) OF 308 (Rev. 9/97), Solicitation and Offer-Negotiated
Acquisition. OF 308 may be used to support solicitation of
negotiated contracts as specified in 15.210(a). Award of such
contracts may be made by OF 307, as specified in 15.509.

(g) OF 309 (Rev. 9/97), Amendment of Solicitation.
OF 309 may be used to amend solicitations of negotiated con-
tracts, as specified in 15.210(b).

53.216 Types of contracts.

53.216-1 Delivery orders and orders under basic ordering
agreements (OF 347).

OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f) (or an approved agency form), may be
used to place orders under indefinite delivery contracts and
basic ordering agreements, as specified in 16.703(d)(2)(1).

53.217 [Reserved]
53.218 [Reserved]

53.219 Small business programs.

The following standard forms are prescribed for use in
reporting small, small disadvantaged and women-owned
small business subcontracting data, as specified in Part 19:

| (a) SF 294 (Rev. 10/01), Subcontracting Report for Indi-
vidual Contracts. (See 19.704(a)(10).) SF 294 is authorized
for local reproduction.

| (b) SF 295 (Rev. 10/01), Summary Subcontract Report.
(See 19.704(a)(10).) SF 295 is authorized for local reproduc-
tion.

(c) OF 312 (10/00), Small Disadv.antaged Business Par-
ticipation Report. (See Subpart 19.12.)

53.220 [Reserved]
53.221 [Reserved]

53.222  Application of labor laws to Government
acquisitions (SF's 99, 308, 1093, 1413, 1444, 1445, 1446,
WH-347).

The following forms are prescribed as stated below, for use
in connection with the application of labor laws:

(a) [Reserved]

(b) SF 99 (DOL), Notice of Award of Contract.

(c) SF 308 (DOL) (5/85 Ed.), Request for Determination
and Response to Request. (See 22.404-3(a) and (b).)

(d) SF 1093 (GAO) (10/71 Ed.), Schedule of Withholdings
under the Davis-Bacon Act and/or the Contract Work Hours
and Safety Standards Act. (See 22.406-9(c)(1).)

(e) SF 1413 (Rev. 6/89), Statement and Acknowledgment.
SF 1413 is prescribed for use in obtaining contractor
acknowledgment of inclusion of required clauses in subcon-
tracts, as specified in 22.406-5. Pending issuance of a new
edition of the form, the “prescribed by” reference at the bot-
tom right of the form is revised to read “53.222(e)”.

(f) SF 1444 (10/87 Ed.), Request for Authorization of
Additional Classification and Rate. (See 22.406-3(a) and
22.1019.)

(g) SF 1445 (Rev. 12/96), Labor Standards Interview. (See
22.406-7(b).)

(h) SF 1446 (10/87 Ed.), Labor Standards Investigation
Summary Sheet. (See 22.406-8(d).)

(1) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223 [Reserved]
53.224 [Reserved]
53.225 [Reserved]
53.226 [Reserved]
53.227 [Reserved]

53.228 Bonds and insurance.

The following standard forms are prescribed for use for
bond and insurance requirements, as specified in Part 28:

(a) SF 24 (Rev. 10/98) Bid Bond. (See 28.106-1.) SF 24 is
authorized for local reproduction.

(b) SF 25 (Rev. 5/96) Performance Bond. (See
28.106-1(b).) SF 25 is authorized for local reproduction.

(c) SF 25-A (Rev. 10/98) Payment Bond. (See 28.106-1(c).)
SF 25-A is authorized for local reproduction.

(d) SF 25-B (Rev. 10/83), Continuation Sheet (For Stan-
dard Forms 24, 25, and 25-A). (See 28.106-1(c).)

53.2-3
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(e) SF 28 (Rev. 6/96) Affidavit of Individual Surety. (See
28.106-1(e) and 28.203(b).) SF 28 is authorized for local
reproduction.

(f) SF 34 (Rev. 1/90), Annual Bid Bond. (See 28.106-1(f).)
SF 34 is authorized for local reproduction.

(g) SF 35 (Rev. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35 is authorized for local reproduction.

(h) SF 273 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Performance Bond. (See 28.106-1(h) and
28.202-1(a)(4).) SF 273 is authorized for local reproduction.

(i) SF 274 (Rev. 10/98) Reinsurance Agreement for a
Miller Act Payment Bond. (See 28.106-1(i) and
28.202-1(a)(4).) SF 274 is authorized for local reproduction.

(G) SF 275 (Rev. 10/98) Reinsurance Agreement in Favor
of the United States. (See 28.106-1(j) and 28.202-1(a)(4).)
SF 275 is authorized for local reproduction.

(k) SF 1414 (Rev. 10/93), Consent of Surety. SF 1414 is
authorized for local reproduction.

(1) SF 1415 (Rev. 7/93), Consent of Surety and Increase of
Penalty. (See 28.106-1(1).) SF 1415 is authorized for local
reproduction.

(m) SF 1416 (Rev. 10/98) Payment Bond for Other than
Construction Contracts. (See 28.106-1(m).) SF 1416 is
authorized for local reproduction.

(n) SF' 1418 (Rev. 2/99) Performance Bond For Other
Than Construction Contracts. (See 28.106-1(n).) SF 1418 is
authorized for local reproduction.

(0) OF 90 (Rev. 1/90), Release of Lien on Real Property.
(See 28.106-1(0) and 28.203-5(a).) OF 90 is authorized for
local reproduction.

(p) OF 91 (1/90 Ed.), Release of Personal Property from
Escrow. (See 28.106-1(p) and 28.203-5(a).) OF 91 is autho-
rized for local reproduction.

53.229 Taxes (SF's 1094, 1094-A).

SF 1094 (Rev. 12/96), U.S. Tax Exemption Form, and
SF 1094-A (Rev. 12/96), Tax Exemption Forms Accountabil-
ity Record. SF's 1094 and 1094-A are prescribed for use in
establishing exemption from State or local taxes, as specified
in 29.302(b).

53.230 [Reserved]
53.231 [Reserved]
53.232 Contract financing (SF 1443).
SF 1443 (10/82), Contractor's Request for Progress Pay-

ment. SF 1443 is prescribed for use in obtaining contractors'
requests for progress payments, as specified in 32.503-1.

53.2-4 (FAC 2001-01)

53.233 [Reserved]
53.234 [Reserved]

53.235 Research and development contracting (SF 298).

SF 298 (2/89), Report Documentation Page. SF 298 is pre-
scribed for use in submitting scientific and technical reports
to contracting officers and to technical information libraries,
as specified in 35.010.

53.236 Construction and architect-engineer contracts.

53.236-1 Construction.

The following forms are prescribed, as stated below, for
use in contracting for construction, alteration, or repair, or dis-
mantling, demolition, or removal of improvements.

(a) SF 1417 (Rev. 8/90), Presolicitation Notice (Construc-
tion Contract). SF 1417 is prescribed for use in notifying pro-
spective offerors of solicitations estimated to be $100,000 or
more and may be used if the proposed contract is estimated to
be less than $100,000, as specified in 36.701(a).

(b) SF 1420 (10/83 Ed.), Performance Evaluation—Con-
struction Contracts. SF 1420 is prescribed for use in evaluat-
ing and reporting on the performance of construction
contractors within approved dollar thresholds and as other-
wise specified in 36.701(e).

(c) [Reserved]

(d) [Reserved]

(e) SF 1442 (4/85 Ed.), Solicitation, Offer and Award
(Construction, Alteration, or Repair). SF 1442 is prescribed
for use in soliciting offers and awarding contracts expected to
exceed the simplified acquisition threshold for—

(1) Construction, alteration, or repair; or

(2) Dismantling, demolition, or removal of improve-
ments (and may be used for contracts within the simplified
acquisition threshold), as specified in 36.701(b).

(f) OF 347 (Rev. 6/95), Order for Supplies or Services.
OF 347, prescribed in 53.213(f) (or an approved agency
form), may be used for contracts under the simplified acqui-
sition threshold for—

(1) Construction, alteration, or repair; or
(2) Dismantling, demolition, or removal of improve-
ments, as specified in 36.701(c).

(g) OF 1419 (11/88 Ed.), Abstract of Offers—Construc-
tion, and OF 14194 (11/88 Ed.), Abstract of Offers—Con-
struction, Continuation Sheet. OF's 1419 and 1419A are
prescribed for use in recording bids (and may be used for
recording proposal information), as specified in 36.701(d).

53.236-2 Architect-engineer services (SF’s 252, 254, 255,
1421).
The following forms are prescribed for use in contracting
for architect-engineer and related services:
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Standard Form 294

Reduce and insert SF 294 (front) here
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Standard Form 294 (Page 2)

Reduce and insert SF 294 (page 2) here
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Standard Form 294 (Page 3)

Reduce and insert SF 294 (page 3) here
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SUBCONTRACTING REPORT FOR INDIVIDUAL CONTRACTS OMB No.: 9000-0006

(See instructions on reverse)

Expires: 04/30/2004

Public reporting burden for this collection of information is estimated to average 9 hours per response, including the time for

reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing

the collection of information. Send comments regarding this burden estimate or any other aspect of this collection of information,

including suggestions for reducing this burden, to the FAR Secretariat (MVP), Acquisition Policy Division, GSA, Washington, DC
5.

2040

1. CORPORATION, COMPANY OR SUBDIVISION COVERED

3. DATE SUBMITTED

a. COMPANY NAME

b. STREET ADDRESS

4. REPORTING PERIOD FROM INCEPTION OF CONTRACT THRU:

YEAR
|:| MAR 31 |:| SEPT 30

c. CITYy d. STATE |e. ZIP CODE

5. TYPE OF REPORT

2. CONTRACTOR IDENTIFICATION NUMBER

|:| REGULAR |:| FINAL |:| REVISED

6. ADMINISTERING ACTIVITY (Please check applicable box)

|:| ARMY |:| GSA

NAVY I:' DOE

:I NASA

OTHER FEDERAL AGENCY (Specify)

|:| AIR FORCE |:| DEFENSE CONTRACT MANAGEMENT AGENCY

7. REPORT SUBMITTED AS (Check one and provide appropriate number)

8. AGENCY OR CONTRACTOR AWARDING CONTRACT

PRIME CONTRACT NUMBER
|:| PRIME CONTRACTOR

a. AGENCY'S OR CONTRACTOR'S NAME

SUBCONTRACT NUMBER
l:l SUBCONTRACTOR

b. STREET ADDRESS

9. DOLLARS AND PERCENTAGES IN THE FOLLOWING BLOCKS:
|:| DO INCLUDE INDIRECT COSTS |:| DO NOT INCLUDE INDIRECT COSTS

c. CITY d. STATE |e. ZIP CODE

SUBCONTRACT AWARDS

TYPE CURRENT GOAL ACTUAL CUMULATIVE
WHOLE DOLLARS PERCENT WHOLE DOLLARS PERCENT
10a. SMALL BUSINESS CONCERNS (Include SDB, WOSB,
HBCU/MI, HUBZone SB, and VOSB (Including
Service-Disabled VOSB)) (Dollar Amount and Percent
of 10¢)
10b. LARGE BUSINESS CONCERNS (Dollar Amount and
Percent of 10c.)
10c. TOTAL (Sum of 10a and 10b.
( ) 100.0% 100.0%

11. SMALL DISADVANTAGED BUSINESS (SDB) CONCERNS
(Include HBCU/MI) (Dollar Amount and Percent of 10c.)

12.  WOMEN-OWNED SMALL BUSINESS (WOSB) CONCERNS
(Dollar Amount and Percent of 10c.)

13. HISTORICALLY BLACK COLLEGES AND UNIVERSITIES
(HBCU) AND MINORITY INSTITUTIONS (MI) (If applicable)
(Dollar Amount and Percent of 10c.)

14. HUBZone SMALL BUSINESS (HUBZone SB) CONCERNS
(Dollar Amount and Percent of 10c.)

15. VETERAN-OWNED SMALL BUSINESS CONCERNS
(Includng Service-Disabled Veteran-Owned SB Concerns)
(Dollar Amount and Percent of 10c.)

16. SERVICE-DISABLED VETERAN-OWNED SMALL
BUSINESS CONCERNS (Dollar Amount and Percent
of10c.)

17. REMARKS

18a. NAME OF INDIVIDUAL ADMINISTERING SUBCONTRACTING PLAN

18b. TELEPHONE NUMBER
AREA CODE NUMBER

AUTHORIZED FOR LOCAL REPRODUCTION
Previous edition is not usable

STANDARD FORM 294 (REV. 10/2001)
Prescribed by GSA-FAR (48 CFR) 53.219(a)



GENERAL INSTRUCTIONS
1. This report is not required from small businesses.

2. This report is not required for commercial items for which a
commercial plan has been approved, nor from large businesses in the
Department of Defense (DOD) Test Program for Negotiation of
Comprehensive Subcontracting Plans. The Summary Subcontract
Report (SF 295) is required for contractors operating under one of
these two conditions and should be submitted to the Government in
accordance with the instructions on that form.

3. This form collects subcontract award data from prime
contractors/subcontractors that: (a) hold one or more contracts over
$500,000 (over $1,000,000 for construction of a public facility); and
(b) are required to report subcontracts awarded to Small Business (SB),
Small Disadvantaged Business (SDB), Women-Owned Small Business
(WOSB), HUBZone Small Business (HUBZone SB), Veteran-Owned
Small Business (VOSB) and Service-Disabled Veteran-Owned Small
Business concerns under a subcontracting plan. For the Department
of Defense (DOD), the National Aeronautics and Space Administration
(NASA), and the Coast Guard, this form also collects subcontract
award data for Historically Black Colleges and Universities (HBCUs) and
Minority Institutions (Mls).

4. This report is required for each contract containing a
subcontracting plan and must be submitted to the administrative
contracting officer (ACO) or contracting officer if no ACO is assigned,
semi-annually during contract performance for the periods ended March
31st and September 30th. A separate report is required for each
contract at contract completion. Reports are due 30 days after the
close of each reporting period unless otherwise directed by the
contracting officer. Reports are required when due, regardless of
whether there has been any subcontracting activity since the inception
of the contract or since the previous report.

5. Only subcontracts involving performance in the U.S. or its outlying
areas should be included in this report.

6. Purchases from a corporation, company, or subdivision that is an
affiliate of the prime/subcontractor are not included in this report.

7. Subcontract award data reported on this form by prime
contractors/subcontractors shall be limited to awards made to their
immediate subcontractors. Credit cannot be taken for awards made to
lower tier subcontractors.

SPECIFIC INSTRUCTIONS

BLOCK 2: For the Contractor Identification Number, enter the
nine-digit Data Universal Numbering System (DUNS) number that
identifies the specific contractor establishment. If there is no DUNS
number availble that identifies the exact name and address entered in
Block 1, contact Dun and Bradstreet Information Services at
1-800-333-0505 to get one free of charge over the telephone. Be
prepared to provide the following information: (1) Company name; (2)
Company address; (3) Company telephone number; (4) Line of
business; (5) Chief executive officer’/key manager; (6) Date the
company was started; (7) Number of people employed by the
company; and; (8) Company affiliation.

BLOCK 4: Check only one. Note that all subcontract award data
reported on this form represents activity since the inception of the
contract through the date indicated in this block.

BLOCK 5: Check whether this report is a "Regular,” "Final,” and/or
"Revised" report. A "Final" report should be checked only if the
contractor has completed the contract or subcontract reported in Block
7. A "Revised" report is a change to a report previously submitted for
the same period.

BLOCK 6: Identify the department or agency administering the
majority of subcontracting plans.

BLOCK 7: Indicate whether the reporting contractor is submitting this
report as a prime contractor or subcontractor and the prime contract or
subcontract number.

BLOCK 8: Enter the name and address of the Federal department or
agency awarding the contract or the prime contractor awarding the
subcontract.

BLOCK 9: Check the appropriate block to indicate whether indirect
costs are included in the dollar amounts in blocks 10a through 14.
To ensure comparability between the goal and actual columns, the
contractor may include indirect costs in the actual column only if the
subcontracting plan included indirect costs in the goal.

BLOCKS 10a through 16: Under "Current Goal," enter the dollar and
percent goals in each category (SB, SDB, WOSB, VOSB,
service-disabled VOSBs, and HUBZone SB) from the subcontracting
plan approved for this contract. (If the original goals agreed upon at
contract award have been revised as a result of contract
modifications, enter the original goals in Block 16. The amounts
entered in Blocks 10a through 15 should reflect the revised goals.)
Under "Actual Cumulative," enter actual subcontract achievements
(dollar and percent) from the inception of the contract through the
date of the report shown in Block 4. In cases where indirect costs
are included, the amounts should include both direct awards and an
appropriate prorated portion of indirect awards.

BLOCK 10a: Report all subcontracts awarded to SBs including
subcontracts to SDBs, WOSBs, VOSBs, service-disabled VOSBs, and
HUBZone SBs. For DOD, NASA, and Coast Guard contracts, include
subcontracting awards to HBCUs and Mls.

BLOCK 10b: Report all subcontracts awarded to large businesses
(LBs).

BLOCK 10c: Report on this line the total of all subcontracts awarded
under this contract (the sum of lines 10a and 10b).

BLOCKS 11 through 16: Each of these items is a subcategory of
Block 10a. Note that in some cases the same dollars may be
reported in more than one block (e. g., SDBs owned by women or
veterans).

BLOCK 11: Report all subcontracts awarded to SDBs (including
women-owned, veteran-owned, service-disabled VOSBs, and
HUBZone SB SDBs). For DOD, NASA, and Coast Guard contracts,
include subcontract awards to HBCUs and Mis.

BLOCK 12: Report all subcontracts awarded to Women-Owned
firms (including SDBs, VOSB's, service-disabled VOSBs, and
HUBZone SBs owned by women).

BLOCK 13 (For contracts with DoD, NASA, and Coast Guard):
Report all subcontracts with HBCUs/MIs. Complete the column under
"Current Goal" only when the subcontracting plan establishes a goal.

BLOCK 14: Report all subcontracts awarded to HUBZone SBs
(including women-owned, veteran-owned, service-disabled VOSBs,
and SDB HUBZone SBs).

BLOCK 15: Report all subcontracts awarded to VOSBs including
service-disabled VOSBs (include VOSBs that are also SDBs, WOSBs
and HUBZone SBs.).

BLOCK 16: Report all subcontracts awarded to service-disabled
veteran-owned SB concerns that are also SDBs, WOSBs, and
HUBZone SBs.

BLOCK 17: Enter a short narrative explanation if (a) SB, SDB,
WOSB, VOSBs, Service-Disabled VOSBs, or HUBZone SB
accomplishments fall below that which would be expected using a
straight-line projection of goals through the period of contract
performance; or (b) if this is a final report, any one of the three goals
was not met.

DEFINITIONS

1. Direct Subcontract Awards are those that are identified with the
performance of one or more specific Government contract(s).

2. Indirect costs are those which, because of incurrence for
common or joint purposes, are not identified with specific
Government contracts; these awards are related to Government
contract performance but remain for allocation after direct awards
have been determined and identified to specific Government
contracts.

STANDARD FORM 294 (Rev. 10/2001) PAGE 2



DISTRIBUTION OF THIS REPORT
For the Awarding Agency or Contractor:

The original copy of this report should be provided to the
contracting officer at the agency or contractor identified in Block 8.
For contracts with DOD, a copy should also be provided to the
Defense Contract Management Agency (DCMA) at the cognizant
Defense Contract Management Area Operations (DCMAO) office.

For the Small Business Administration (SBA):

A copy of this report must be provided to the cognizant
Commerical Market Representative (CMR) at the time of a compliance
review. It is NOT necessary to mail the SF 294 to SBA unless
specifically requested by the CMR.

STANDARD FORM 294 (rRev. 10/2001) PAGE 3
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SUMMARY SUBCONTRACT REPORT OMB No.: 9000-0007

(See instructions on reverse) Expires:  09/30/2003
Public reporting burden for this collection of information is estimated to average 15.9 hours per response, including the time for reviewing instructions,
searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. Send

comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to the
FAR Secretariat (MVP), Acquisition Policy Division, GSA, Washington, DC 20405.

1. CORPORATION, COMPANY OR SUBDIVISION COVERED 3. DATE SUBMITTED
a. COMPANY NAME
b. STREET ADDRESS 4. REPORTING PERIOD:
YEAR
[ ] octa- [ ] ocT1-
c. CITY d. STATE [e. ZIP CODE MAR 31 SEPT 30

5. TYPE OF REPORT

2. CONTRACTOR IDENTIFICATION NUMBER

l:l REGULAR l:l FINAL l:l REVISED

6. ADMINISTERING ACTIVITY (Please check applicable box)

ARMY DEFENSE CONTRACT MANAGEMENT AGENCY DOE
NAVY NASA OTHER FEDERAL AGENCY (Specify)
AIR FORCE GSA

7. REPORT SUBMITTED AS (Check one ) 8. TYPE OF PLAN
PRIME CONTRACTOR INDIVIDUAL IF PLAN IS A COMMERCIAL PLAN, SPECIFY THE >
SUBCONTRACTOR PERCENTAGE OF THE DOLLARS ON THIS REPORT
BOTH COMMERCIAL PRODUCTS ATTRIBUTABLE TO THIS AGENCY.

9. CONTRACTOR'S MAJOR PRODUCTS OR SERVICE LINES

a b

CUMULATIVE FISCAL YEAR SUBCONTRACT AWARDS
(Report cumulative figures for reporting period in Block 4)

PERCENT

TYPE WHOLE DOLLARS (To nearest tenth
of a %)
10a. SMALL BUSINESS CONCERNS (Include SDB, WOSB, HBCU/MI, HUBZone SB, and VOSB
(including Service-Disabled VOSB)) (Dollar Amount and Percent of 10c.)
10b. LARGE BUSINESS CONCERNS (Dollar Amount and Percent of 10c.)
10c. TOTAL (Sum of 10a and 10b.
( ) 100.0%

11. SMALL DISADVANTAGED BUSINESS (SDB) CONCERNS (Include HBCU/MI)
(Dollar Amount and Percent of 10c.)

12.  WOMEN-OWNED SMALL BUSINESS (WOSB) CONCERNS
(Dollar Amount and Percent of 10c.)

13. HISTORICALLY BLACK COLLEGES AND UNIVERSITIES (HBCU) AND MINORITY
INSTITUTIONS (MI) (If applicable) (Dollar Amount and Percent of 10c.)

14. HUBZONE SMALL BUSINESS (HUBZone SB) CONCERNS
(Dollar Amount and Percent of10c.)

15. VETERAN-OWNED SMALL BUSINESS (VOSB) CONCERNS (Including Service-Disabled
VOSB Concerns) (Dollar Amount and Percent of10c.)

16. SERVICE-DISABLED VETERAN-OWNED SMALL BUSINESS CONCERNS
(Dollar Amount and Percent of10c.)

17. REMARKS

18. CONTRACTOR'S OFFICIAL WHO ADMINISTERS SUBCONTRACTING PROGRAM

a. NAME b. TITLE c. TELEPHONE NUMBER
AREA CODE [NUMBER

19. CHIEF EXECUTIVE OFFICER

a. NAME c. SIGNATURE
b. TITLE d. DATE
AUTHORIZED FOR LOCAL REPRODUCTION STANDARD FORM 295 (REV. 10-2001)

Previous edition is not usable Prescribed by GSA - FAR (48 CFR) 53.219(b)



GENERAL INSTRUCTIONS
1. This report is not required from small businesses.

2. This form collects subcontract award data from  prime
contractors/subcontractors that: (a) hold one or more contracts over $500,000
(over $1,000,000 for construction of a public facility); and (b) are required to
report subcontracts awarded to Small Business (SB), Small Disadvantaged Business
(SDB), Women-Owned Small Business (WOSB), Veteran-Owned Small Business
(VOSB), Service-Disabled Veteran-Owned Small Business, and HUBZone Small
Business (HUBZone SB) concerns under a subcontracting plan. For the Department
of Defense (DOD), the National Aeronautics and Space Administration (NASA), and
the Coast Guard, this form also collects subcontract award data for Historically
Black Colleges and Universities (HBCUs) and Minority Institutions (MIs).

3. This report must be submitted semi-annually (for the six months ended March
31st and the twelve months ended September 30th) for contracts with the
Department of Defense (DOD) and annually (for the twelve months ended
September 30th) for contracts with civilian agencies, except for contracts covered
by an approved Commercial Plan (see special instructions in right-hand column).

Reports are due 30 days after the close of each reporting period.

4. This report may be submitted on a corporate, company, or subdivision (e.g.,
plant or division operating on a separate profit center) basis, unless otherwise
directed by the agency awarding the contract.

5. If a prime contractor/subcontractor is performing work for more than one
Federal agency, a separate report shall be submitted to each agency covering only
that agency's contracts, provided at least one of that agency's contracts is over
$500,000 (over $1,000,000 for construction of a public facility) and contains a
subcontracting plan. (Note that DOD is considered to be a single agency; see next
instruction.)

6. For DOD, a consolidated report should be submitted for all contracts awarded
by military departments/agencies and/or subcontracts awarded by DOD prime
contractors. However, DOD contractors involved in construction and related
maintenance and repair must submit a separate report for each DOD component.

7. Only subcontracts involving performance in the U.S. or its outlying areas
should be included in this report.

8. Purchases from a corporation, company, or subdivision that is an affiliate of
the prime/subcontractor are not included in this report.

9. Subcontract award data reported on this form by prime contractors/subcon-
tractors shall be limited to awards made to their immediate subcontractors. Credit
cannot be taken for awards made to lower tier subcontractors.

10. See special instructions in right-hand column for Commercial Plans.
SPECIFIC INSTRUCTIONS

BLOCK 2: For the Contractor ldentification Number, enter the nine-digit Data
Universal Numbering System (DUNS) number that identifies the specific contractor
establishment. If there is no DUNS number available that identifies the exact name
and address entered in Block 1, contact Dun and Bradstreet Information Services at
1-800-333-0505 to get one free of charge over the telephone. Be prepared to
provide the following information: (1) Company name; (2) Company address; (3)
Company telephone number; (4) Line of business; (5) Chief executive officer/key
manager; (6) Date the company was started; (7) Number of people employed by
the company; and (8) Company affiliation.

BLOCK 4: Check only one. Note that March 31 represents the six months from
October 1st and that September 30th represents the twelve months from October
1st. Enter the year of the reporting period.

BLOCK 5: Check whether this report is a "Regular,” "Final,” and/or "Revised"
report. A "Final" report should be checked only if the contractor has completed all
the contracts containing subcontracting plans awarded by the agency to which it is
reporting. A "Revised" report is a change to a report previously submitted for the
same period.

BLOCK 6: Identify the department or agency administering the majority of
subcontracting plans.

BLOCK 7: This report encompasses all contracts with the Federal Government for
the agency to which it is submitted, including subcontracts received from other
large businesses that have contracts with the same agency. Indicate in this block
whether the contractor is a prime contractor, subcontractor, or both (check only
one).

BLOCK 8: Check only one. Check "Commercial Plan" only if this report is under
an approved Commercial Plan. For a Commercial Plan, the contractor must specify
the percentage of dollars in Blocks 10a through 15b attributable to the agency to
which this report is being submitted.

BLOCK 9: Identify the major product or service lines of the reporting organization.

BLOCKS 10a through 16: These entries must include all subcontract awards
resulting from contracts or subcontracts, regardless of dollar amount, received
from the agency to which this report is submitted. If reporting as a subcontractor,
report all subcontracts awarded under prime contracts. Amounts must include
both direct awards and an appropriate prorated portion of indirect awards. (The
indirect portion is based on the percentage of work being performed

for the organization to which thereport is being submitted in relation to other work
being performed by the prime contractor/subcontractor.) Do not include awards
made in support of commercial business unless *Commerical™ is checked in Block 8
(see Special Instructions for Commercial Plans in right hand column). Report only
those dollars subcontracted this fiscal year for the period indicated in Block 4.

BLOCK 10a: Report all subcontracts awarded to SBs including subcontracts to
SDBs, WOSBs, VOSBs, Service-Disabled VOSBs, and HUBZone SBs. For DOD,
NASA, and Coast Guard contracts, include subcontracting awards to HBCUs and
Mis.

BLOCK 10b: Report all subcontracts awarded to large businesses (LBs).

BLOCK 10c: Report on this line the grand total of all subcontracts (the sum of lines
10a and 10b).

BLOCKS 11 through 16: Each of these items is a subcategory of Block 10a. Note
that in some cases the same dollars may be reported in more than one block (e.g.,
SDBs owned by women); likewise subcontracts to HBCUs or Mis should be
reported on both Block 11 and 13.

BLOCK 11: Report all subcontracts awarded to SDBs (including women-owned,
veteran-owned, service-disabled VOSBs, and HUBZone SB SDBs). For DOD,
NASA, and Coast Guard contracts, include subcontract awards to HBCUs and Mis.

BLOCK 12: Report all subcontracts awarded to WOSB firms (including SDBs,
VOSBs, service-disabled VOSBs, and HUBZone SBs owned by women).

BLOCK 13: (For contracts with DOD, NASA, and Coast Guard): Enter the dollar
value of all subcontracts with HBCUs/Mls.

BLOCK 14: Report all subcontracts awarded to HUBZone SBs (including
women-owned, veteran-owned, service-disabled VOSBs, and SDB HUBZone SBs).

BLOCK15: Report all subcontracts awarded to VOSBs (including women-owned,
SDB, and HUBZone SB VOSBSs).

BLOCK 16: Report all subcontracts awarded to service disabled VOSBs
(including Service-Disabled Veteran Owned Small Business Concerns that are
SDBs, WOSBs, and HUBZone SBs). These subcontracts should also be reported in
Block 15.

SPECIAL INSTRUCTIONS FOR COMMERCIAL PLANS

1. This report is due on October 30th each year for the previous fiscal year ended
September 30th.

2. The annual report submitted by reporting organizations that have an approved
company-wide annual subcontracting plan for commercial items shall include all
subcontracting activity under commercial plans in effect during the year and shall
be submitted in addition to the required reports for other-than-commercial items, if
any.

3. Enter in Blocks 10a through 15b the total of all subcontract awards under the
contractor's Commercial Plan. Show in Block 8 the percentage of this total that is
attributable to the agency to which this report is being submitted. This report must
be submitted to each agency from which contracts for commercial items covered
by an approved Commercial Plan were received.

DEFINITIONS

1. Direct Subcontract Awards are those that are identified with the performance
of one or more specific Government contract(s).

2. Indirect Subcontract Awards are those which, because of incurrence for
common or joint purposes, are not identified with specific Government contracts;
these awards are related to Government contract performance but remain for
allocation after direct awards have been determined and identified to specific
Government contracts.

SUBMITTAL ADDRESSES FOR ORIGINAL REPORT

For DOD Contractors, send reports to the cognizant contract administration office
as stated in the contract.

For Civilian Agency Contractors, send reports to awarding agency:

1. NASA: Forward reports to NASA, Office of Procurement (HS),
Washington, DC 20546

2. OTHER FEDERAL DEPARTMENTS OR AGENCIES: Forward
report to the OSDBU Director unless otherwise provided for in
instructions by the Department or Agency.

FOR ALL CONTRACTORS:
SMALL BUSINESS ADMINISTRATION (SBA): Send "info copy" to the cognizant
Commercial Market Representative (CMR) at the address provided by SBA. Call

SBA Headquarters in Washington, DC at (202) 205-6475 for correct address if
unknown.

STANDARD FORM 295 (Rev. 10-2001) BACK
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STRUCTURE

PART 12—ACQUISITION OF COMMERCIAL ITEMS

12.1 Acquisition of Commercial [tems—General

12.2 Special Requirements for the Acquisition of Commercial Items

12.3 Solicitation Provisions and Contract Clauses for the Acquisition of Commercial Items
12.4 Unique Requirements Regarding Terms and Conditions for Commercial Items

12.5 Applicability of Certain Laws to the Acquisition of Commercial Items

12.6 Streamlined Procedures for Evaluation and Solicitation for Commercial Items

SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 13—SIMPLIFIED ACQUISITION PROCEDURES

13.1 Procedures

13.2 Actions At or Below the Micro-Purchase Threshold
13.3 Simplified Acquisition Methods

13.4 Fast Payment Procedure

13.5 Test Program for Certain Commercial Items

PART 14—SEALED BIDDING

14.1 Use of Sealed Bidding

14.2 Solicitation of Bids

14.3 Submission of Bids

14.4 Opening of Bids and Award of Contract
14.5 Two-Step Sealed Bidding

PART 15—CONTRACTING BY NEGOTIATION

15.1 Source Selection Processes and Techniques

15.2 Solicitation and Receipt of Proposals and Information

15.3 Source Selection

15.4 Contract Pricing

15.5 Preaward, Award, and Postaward Notifications, Protests, and Mistakes
15.6 Unsolicited Proposals

PART 16—TYPES OF CONTRACTS

16.1 Selecting Contract Types

16.2 Fixed-Price Contracts

16.3 Cost-Reimbursement Contracts

16.4 Incentive Contracts

16.5 Indefinite-Delivery Contracts

16.6 Time-and-Materials, Labor-Hour, and Letter Contracts
16.7 Agreements

PART 17—SPECIAL CONTRACTING METHODS

17.1 Multi-year Contracting

17.2 Options

17.3 [Reserved]

17.4 Leader Company Contracting

17.5 Interagency Acquisitions Under the Economy Act
17.6 Management and Operating Contracts

(FAC 2001-01) iii
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FEDERAL ACQUISITION REGULATION

PART 18—RESERVED

SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 19—SMALL BUSINESS PROGRAMS

19.1 Size Standards

19.2 Policies

193 Determination of Small Business Status for Small Business Programs
19.4 Cooperation with the Small Business Administration

19.5 Set-Asides for Small Business

19.6 Certificates of Competency and Determinations of Responsibility

19.7 The Small Business Subcontracting Program

19.8 Contracting with the Small Business Administration (The 8(a) Program)
19.9 Very Small Business Pilot Program

19.10 Small Business Competitiveness Demonstration Program

19.11 Price Evaluation Adjustment for Small Disadvantaged Business Concerns
19.12 Small Disadvantaged Business Participation Program

19.13 Historically Underutilized Business Zone (HUBZone) Program

PART 20—RESERVED
PART 21—RESERVED

PART 22—APPLICATION OF LABOR LAWS TO GOVERNMENT

ACQUISITIONS

22.1 Basic Labor Policies

22.2 Convict Labor

223 Contract Work Hours and Safety Standards Act

22.4 Labor Standards for Contracts Involving Construction

22.5 [Reserved]

22.6 Walsh-Healey Public Contracts Act

22.7 [Reserved]

22.8 Equal Employment Opportunity

22.9 Nondiscrimination Because of Age

22.10 Service Contract Act of 1965, as Amended

22.11 Professional Employee Compensation

22.12 [Reserved]

22.13 Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans
22.14 Employment of Workers with Disabilities

22.15 Prohibition of Acquisition of Products Produced by Forced or Indentured Child Labor

v
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SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE 1.106
FAR segment OMB Control Number FAR segment OMB Control Number
52.214-16 9000-0044 52.222-25 1215-0072
52.214-21 9000-0039 52.222-26 1215-0072
52.214-26 9000-0034 52.222-27 1215-0072
52.214-28 9000-0013 52.222-32 9000-0154
52.215-2 9000-0034 52.222-35 1215-0072
52.215-1(c)(2)(iv) 9000-0048 52.222-36 1215-0072
52.215-1(d) 9000-0044 52.222-41 1215-0017 and
52.215-6 9000-0047 1215-0150
52.215-9 9000-0078 52.222-46 9000-0066
52.215-12 9000-0013 52.223-4 9000-0134
52.215-13 9000-0013 52.223-5 9000-0147
52.215-14 9000-0080 52.223-6(b)(5) 9000-0101
52.215-19 9000-0115 52.223-7 9000-0107
52.215-20 9000-0013 52.223-9 9000-0134
52.215-21 9000-0013 52.223-13 9000-0139
52.216-2 9000-0068 52.223-14 9000-0139
52.216-3 9000-0068 52.225-2 9000-0023 and
52.216-4 9000-0068 9000-0024
52.216-5 9000-0071 52.225-4 9000-0130
52.216-6 9000-0071 52.225-6 9000-0025
52.216-7 9000-0069 52.225-8 9000-0022
52.216-10 9000-0067 52.225-9 9000-0141
52.216-13 9000-0069 52.225-11 9000-0141
52.216-15 9000-0069 52.227-14 9000-0090
52.216-16 9000-0067 52.227-15 9000-0090
52.216-17 9000-0067 52.227-16 9000-0090
52.219-9 9000-0006 52.227-17 9000-0090
52.219-10 9000-0006 52.227-18 9000-0090
52.219-19 9000-0100 52.227-19 9000-0090
52.219-20 9000-0100 52.227-20 9000-0090
52.219-21 9000-0100 52.227-21 9000-0090
52.219-22 9000-0150 52.227-22 9000-0090
52.219-23 9000-0150 52.227-23 9000-0090
52.219-25 9000-0150 52.228-1 9000-0045
52.222-2 9000-0065 52.228-2 9000-0045
52.222-4 1215-0119 52.228-12 9000-0135
52.222-6 1215-0140 52.228-13 9000-0045
52.222-8 1215-0149 and 52.228-15 9000-0045
1215-0017 52.228-16 9000-0045
52.222-11 9000-0014 52.229-2 9000-0059
52.222-18 9000-0127 52.230-6 9000-0129
52.222-21 1215-0072 52.232-1 9000-0070
52.222-22 1215-0072 52.232-2 9000-0070
52.222-23 1215-0072 52.232-3 9000-0070



1.106 FEDERAL ACQUISITION REGULATION

FAR segment OMB Control Number FAR segment OMB Control Number
52.232-4 9000-0070 52.245-9 9000-0075
52.232-5 9000-0070 52.245-10 9000-0075
52.232-6 9000-0070 52.245-11 9000-0075
52.232-7 9000-0070 52.245-16 9000-0075
52.232-8 9000-0070 52.245-17 9000-0075
52.232-9 9000-0070 52.245-18 9000-0075
52.232-10 9000-0070 52.246-2 9000-0077
52.232-11 9000-0070 52.246-3 9000-0077
52.232-12 9000-0073 52.246-4 9000-0077
52.232-13 9000-0010 52.246-5 9000-0077
52.232-14 9000-0010 52.246-6 9000-0077
52.232-15 9000-0010 52.246-7 9000-0077
52.232-16 9000-0010 52.246-8 9000-0077
52.232-20 9000-0074 52.246-10 9000-0077
52.232-21 9000-0074 52.246-12 9000-0077
52.232-22 9000-0074 52.246-15 9000-0077
52.232-27 9000-0102 52.247-2 9000-0053
52.232-29 9000-0138 52.247-29 9000-0061
52.232-30 9000-0138 52.247-30 9000-0061
52.232-31 9000-0138 52.247-31 9000-0061
52.232-32 9000-0138 52.247-32 9000-0061
52.233-1 9000-0035 52.247-33 9000-0061
52.234-1 9000-0133 52.247-34 9000-0061
52.236-5 9000-0062 52.247-35 9000-0061
52.236-13 1220-0029 and 52.247-36 9000-0061

9000-0060 52.247-37 9000-0061
52.236-15 9000-0058 52.247-38 9000-0061
52.236-19 9000-0064 52.247-39 9000-0061
52.241-1 9000-0126 52.247-40 9000-0061
52.241-3 9000-0122 52.247-41 9000-0061
52.241-7 9000-0123 52.247-42 9000-0061
52.241-13 9000-0124 52.247-43 9000-0061
52.242-12 9000-0056 52.247-44 9000-0061
52.243-1 9000-0026 52.247-48 9000-0061
52.243-2 9000-0026 52.247-51 9000-0057
52.243-3 9000-0026 52.247-53 9000-0055
52.243-4 9000-0026 52.247-57 9000-0061
52.243-6 9000-0026 52.247-63 9000-0054
52.243-7 9000-0026 52.247-64 9000-0061
52.245-2 9000-0075 52.248-1 9000-0027
52.245-3 9000-0075 52.248-2 9000-0027
52.245-5 9000-0075 52.248-3 9000-0027
52.245-7 9000-0075 52.249-2 9000-0028
52.245-8 9000-0075 52.249-3 9000-0028

1.1-6  (FAC2001-01)



SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE 1.108
FAR segment OMB Control Number FAR segment OMB Control Number
52.249-5 9000-0028 SF 1438 9000-0012
52.249-6 9000-0028 SF 1439 9000-0012
52.249-11 9000-0028 SF 1440 9000-0012
52.250-1 9000-0029 SF 1443 9000-0010
53.236-1(a) 9000-0037 SF 1444 9000-0089
SF 24 9000-0045 SF 1445 9000-0089
SF 25 9000-0045 SF 1446 9000-0089
SF 25-A 9000-0045 SF 1449 9000-0136
SF 28 9000-0001 OF 312 9000-0150
SF 34 9000-0045
SF 35 9000-0045 1.107 Certifications.
SF 129 9000-0002 In accordance. with Section 29 of the Office of Federal
SF 254 9000-0004 Progurement Policy Act (41 US.C. 425), as amen@ed by
Section 4301 of the Clinger-Cohen Act of 1996 (Public Law
SF 255 9000-0005 104-106), a new requirement for a certification by a contrac-
SF 273 9000-0045 tor or offeror may not be included in this chapter unless—
SF 274 9000-0045 (a) The certification requirement is specifically imposed
SF 275 9000-0045 by statute; or
SF 294 9000-0006 (b) Written justification for such certification is provided
SF 295 9000-0007 to the Admini.st.rgtor for Federal Procur.ement Policy by. the
Federal Acquisition Regulatory Council, and the Adminis-
SF 1403 9000-0011 . . ) . . :
trator approves in writing the inclusion of such certification
SF 1404 9000-0011 requirement.
SF 1405 9000-0011
SF 1406 9000-0011 1.108 FAR conventions.
SF 1407 9000-0011 The following conventions provide guidance for inter-
SF 1408 9000-0011 preting the FAR:
SF 1413 9000-0014 (a) Words and terms. Definitions in Part 2 apply to the
SF 1416 9000-0045 entire regulatllon unless.s.pemﬁcally defined in another part,
SF 1417 9000-0037 subpart, .sectlon, provision, or clause. .Words or. terms
defined in a specific part, subpart, section, provision, or
SF 1418 9000-0045 clause have that meaning when used in that part, subpart,
SF 1423 9000-0015 section, provision, or clause. Undefined words retain their
SF 1424 9000-0015 common dictionary meaning.
SF 1426 9000-0015 (b) Delegation of authority. Each authority is delegable
SF 1427 9000-0015 unless specifically stated otherwise (see 1.102-4(b)).
SF 1428 9000-0015 . (¢) Dollar thresholds. Unless otherwise sp'e01ﬁ‘e'd, a spe-
cific dollar threshold for the purpose of applicability is the
SF 1429 9000-0015 final anticipated dollar value of the action, including the dol-
SF 1430 9000-0015 lar value of all options. If the action establishes a maximum
SF 1431 9000-0015 quantity of supplies or services to be acquired or establishes
SF 1432 9000-0015 a ceiling price or establishes the final price to be based on
SF 1433 9000-0015 future events, the final anticipated dollar value must be the
SF 1434 9000-0015 highest final priced altern'atlve to the Government, including
SF 1435 90000012 the dollar Valllue.of all options. o
(d) Application of FAR changes to solicitations and con-
SF 1436 9000-0012 tracts. Unless otherwise specified—
SF 1437 9000-0012

(1) FAR changes apply to solicitations issued on or
after the effective date of the change;
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(2) Contracting officers may, at their discretion,
include the FAR changes in solicitations issued before the
effective date, provided award of the resulting contract(s)
occurs on or after the effective date; and

(3) Contracting officers may, at their discretion,
include the changes in any existing contract with appropriate
consideration.

1.1-8  (FAC 2001-01)

(e) Citations. When the FAR cites a statute, Executive
order, Office of Management and Budget circular, Office of
Federal Procurement Policy policy letter, or relevant portion
of the Code of Federal Regulations, the citation includes all
applicable amendments, unless otherwise stated.

(f) Imperative sentences. When an imperative sentence
directs action, the contracting officer is responsible for the
action, unless another party is expressly cited.
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2.000 Scope of part.

(a) This part—

(1) Defines words and terms that are frequently used in
the FAR,;

(2) Provides cross-references to other definitions in the
FAR of the same word or term; and

(3) Provides for the incorporation of these definitions
in solicitations and contracts by reference.

(b) Other parts, subparts, and sections of this regulation
(48 CFR Chapter 1) may define other words or terms and
those definitions only apply to the part, subpart, or section
where the word or term is defined (see the Index for
locations).

Subpart 2.1—Definitions

2.101 Definitions.

(a) A word or a term, defined in this section, has the same
meaning throughout this regulation (48 CFR Chapter 1),
unless—

(1) The context in which the word or term is used
clearly requires a different meaning; or

(2) Another FAR part, subpart, or section provides a
different definition for the particular part or portion of the
part.

(b) If a word or term that is defined in this section is
defined differently in another part, subpart, or section of this
regulation (48 CFR Chapter 1), the definition in—

(1) This section includes a cross-reference to the other
definitions; and

(2) That part, subpart, or section applies to the word or
term when used in that part, subpart, or section.

“Acquisition” means the acquiring by contract with
appropriated funds of supplies or services (including con-
struction) by and for the use of the Federal Government
through purchase or lease, whether the supplies or services
are already in existence or must be created, developed, dem-
onstrated, and evaluated. Acquisition begins at the point
when agency needs are established and includes the descrip-
tion of requirements to satisfy agency needs, solicitation and
selection of sources, award of contracts, contract financing,
contract performance, contract administration, and those
technical and management functions directly related to the
process of fulfilling agency needs by contract.

“Acquisition planning” means the process by which the
efforts of all personnel responsible for an acquisition are
coordinated and integrated through a comprehensive plan for
fulfilling the agency need in a timely manner and at a reason-
able cost. It includes developing the overall strategy for
managing the acquisition.

“Adequate evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Advisory and assistance services” means those services
provided under contract by nongovernmental sources to sup-

port or improve: organizational policy development; deci-
sion-making; management and administration; program and/
or project management and administration; or R&D activi-
ties. It can also mean the furnishing of professional advice
or assistance rendered to improve the effectiveness of Fed-
eral management processes or procedures (including those of
an engineering and technical nature). In rendering the fore-
going services, outputs may take the form of information,
advice, opinions, alternatives, analyses, evaluations, recom-
mendations, training and the day-to-day aid of support per-
sonnel needed for the successful performance of ongoing
Federal operations. All advisory and assistance services are
classified in one of the following definitional subdivisions:

(1) Management and professional support services,
i.e., contractual services that provide assistance, advice or
training for the efficient and effective management and oper-
ation of organizations, activities (including management and
support services for R&D activities), or systems. These ser-
vices are normally closely related to the basic responsibili-
ties and mission of the agency originating the requirement
for the acquisition of services by contract. Included are
efforts that support or contribute to improved organization of
program management, logistics management, project moni-
toring and reporting, data collection, budgeting, accounting,
performance auditing, and administrative technical support
for conferences and training programs.

(2) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/eval-
uations in support of policy development, decision-making,
management, or administration. Included are studies in sup-
port of R&D activities. Also included are acquisitions of
models, methodologies, and related software supporting
studies, analyses or evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acqui-
sition cycle by providing such services as systems engineer-
ing and technical direction (see 9.505-1(b)) to ensure the
effective operation and maintenance of a weapon system or
major system as defined in OMB Circular No. A-109 or to
provide direct support of a weapon system that is essential to
research, development, production, operation or mainte-
nance of the system.

“Affiliates” means associated business concerns or indi-
viduals if, directly or indirectly—

(1) Either one controls or can control the other; or

(2) A third party controls or can control both.

“Agency head” or “head of the agency” means the Secre-
tary, Attorney General, Administrator, Governor, Chairper-
son, or other chief official of an executive agency, unless
otherwise indicated, including any deputy or assistant chief
official of an executive agency.

“Alternate” means a substantive variation of a basic pro-
vision or clause prescribed for use in a defined circumstance.
It adds wording to, deletes wording from, or substitutes spec-
ified wording for a portion of the basic provision or clause.
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The alternate version of a provision or clause is the basic
provision or clause as changed by the addition, deletion, or
substitution (see 52.105(a)).

“Architect-engineer services,” as defined in 40 U.S.C.
541, means—

(1) Professional services of an architectural or engi-
neering nature, as defined by State law, if applicable, that are
required to be performed or approved by a person licensed,
registered, or certified to provide those services;

(2) Professional services of an architectural or engi-
neering nature performed by contract that are associated with
research, planning, development, design, construction, alter-
ation, or repair of real property; and

(3) Those other professional services of an
architectural or engineering nature, or incidental services,
that members of the architectural and engineering
professions (and individuals in their employ) may logically
or justifiably perform, including studies, investigations,
surveying and mapping, tests, evaluations, consultations,
comprehensive planning, program management, conceptual
designs, plans and specifications, value engineering,
construction phase services, soils engineering, drawing
reviews, preparation of operating and maintenance manuals,
and other related services.

“Assignment of claims” means the transfer or making
over by the contractor to a bank, trust company, or other
financing institution, as security for a loan to the contractor,
of its right to be paid by the Government for contract
performance.

“Basic research” means that research directed toward
increasing knowledge in science. The primary aim of basic
research is a fuller knowledge or understanding of the sub-
ject under study, rather than any practical application of that
knowledge.

“Best value” means the expected outcome of an acquisi-
tion that, in the Government’s estimation, provides the great-
est overall benefit in response to the requirement.

“Broad agency announcement” means a general
announcement of an agency’s research interest including cri-
teria for selecting proposals and soliciting the participation
of all offerors capable of satisfying the Government’s needs
(see 6.102(d)(2)).

“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the defini-
tion of bundling.)

“Bundling” means—

(1) Consolidating two or more requirements for sup-
plies or services, previously provided or performed under
separate smaller contracts, into a solicitation for a single
contract that is likely to be unsuitable for award to a small
business concern due to—

(1) The diversity, size, or specialized nature of the
elements of the performance specified,

(i) The aggregate dollar value of the anticipated
award;

(iii) The geographical dispersion of the contract
performance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defini-
tion, means a contract that has been performed by one or
more small business concerns or that was suitable for award
to one or more small business concerns.

(3) This definition does not apply to a contract that
will be awarded and performed entirely outside of the United
States.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into seg-
ments.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without dis-
turbing the original contractual rights and obligations of the
parties.

“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change
that the Changes clause authorizes the contracting officer to
order without the contractor’s consent.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for
establishing final indirect cost rates and forward pricing
rates, if applicable, and administering cost accounting stan-
dards for all contracts in a business unit.

“Commerce Business Daily (CBD)” means the publica-
tion of the Secretary of Commerce used to fulfill statutory
requirements to publish certain public notices in paper form.

“Commercial component” means any component that is a
commercial item.

“Commercial item” means—

(1) Any item, other than real property, that is of a type
customarily used by the general public or by non-govern-
mental entities for purposes other than governmental pur-
poses, and—

(i) Has been sold, leased, or licensed to the general
public; or

(i1) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements
under a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (1) or (2) of this definition, but for—
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(i) Modifications of a type customarily available in
the commercial marketplace; or

(i) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an
item or component, or change the purpose of a process. Fac-
tors to be considered in determining whether a modification
is minor include the value and size of the modification and
the comparative value and size of the final product. Dollar
values and percentages may be used as guideposts, but are
not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the require-
ments of paragraphs (1), (2), (3), or (5) of this definition that
are of a type customarily combined and sold in combination
to the general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(1) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(i1)) The source of such services provides similar
services contemporaneously to the general public under
terms and conditions similar to those offered to the Federal
Government;

(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based
on established catalog or market prices for specific tasks per-
formed under standard commercial terms and conditions.
This does not include services that are sold based on hourly
rates without an established catalog or market price for a
specific service performed. For purposes of these services—

(1) “Catalog price” means a price included in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a
significant number of buyers constituting the general public;
and

(i1) “Market prices” means current prices that are
established in the course of ordinary trade between buyers
and sellers free to bargain and that can be substantiated
through competition or from sources independent of the off-
erors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the Govern-
ment as part of an end item or of another component, except
that for use in 52.225-9 and 52.225-11, see the definitions in
52.225-9(a) and 52.225-11(a).

“Computer software” means computer programs, com-
puter databases, and related documentation.

“Consent to subcontract” means the contracting officer’s
written consent for the prime contractor to enter into a partic-
ular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this defini-
tion, the terms “buildings, structures, or other real property”
include, but are not limited to, improvements of all types,
such as bridges, dams, plants, highways, parkways, streets,
subways, tunnels, sewers, mains, power lines, cemeteries,
pumping stations, railways, airport facilities, terminals,
docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canals, and channels. Construction
does not include the manufacture, production, furnishing,
construction, alteration, repair, processing, or assembling of
vessels, aircraft, or other kinds of personal property.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services
(including construction) and the buyer to pay for them. It
includes all types of commitments that obligate the Govern-
ment to an expenditure of appropriated funds and that,
except as otherwise authorized, are in writing. In addition to
bilateral instruments, contracts include (but are not limited
to) awards and notices of awards; job orders or task letters
issued under basic ordering agreements; letter contracts;
orders, such as purchase orders, under which the contract
becomes effective by written acceptance or performance;
and bilateral contract modifications. Contracts do not
include grants and cooperative agreements covered by 31
U.S.C. 6301, et seq. For discussion of various types of con-
tracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and

(2) Assigned preaward functions.

“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfederal
sources. Contracting includes description (but not determi-
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nation) of supplies and services required, selection and solic-
itation of sources, preparation and award of contracts, and all
phases of contract administration. It does not include mak-
ing grants or cooperative agreements.

“Contracting activity” means an element of an agency
designated by the agency head and delegated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority
to enter into, administer, and/or terminate contracts and
make related determinations and findings. The term
includes certain authorized representatives of the contracting
officer acting within the limits of their authority as delegated
by the contracting officer. “Administrative contracting
officer (ACO)” refers to a contracting officer who is admin-
istering contracts. “Termination contracting officer (TCO)”
refers to a contracting officer who is settling terminated con-
tracts. A single contracting officer may be responsible for
duties in any or all of these areas. Reference in this regula-
tion (48 CFR Chapter 1) to administrative contracting officer
or termination contracting officer does not—

(1) Require that a duty be performed at a particular
office or activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Conviction” means a judgment or conviction of a crimi-
nal offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere. For use in Subpart
23.5, see the definition at 23.503.

“Cost or pricing data” (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means all facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly.
Cost or pricing data are data requiring certification in accor-
dance with 15.406-2. Cost or pricing data are factual, not
judgmental; and are verifiable. While they do not indicate
the accuracy of the prospective contractor’s judgment about
estimated future costs or projections, they do include the
data forming the basis for that judgment. Cost or pricing
data are more than historical accounting data; they are all the
facts that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the validity of
determinations of costs already incurred. They also include
such factors as—

(1) Vendor quotations;

(2) Nonrecurring costs;

(3) Information on changes in production methods and
in production or purchasing volume;
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(4) Data supporting projections of business prospects
and objectives and related operations costs;

(5) Unit-cost trends such as those associated with labor
efficiency;

(6) Make-or-buy decisions;

(7) Estimated resources to attain business goals; and

(8) Information on management decisions that could
have a significant bearing on costs.

“Cost realism” means that the costs in an offeror’s
proposal—

(1) Are realistic for the work to be performed;

(2) Reflect a clear understanding of the requirements;
and

(3) Are consistent with the various elements of the off-
eror’s technical proposal.

“Cost sharing” means an explicit arrangement under
which the contractor bears some of the burden of reasonable,
allocable, and allowable contract cost.

“Day” means, unless otherwise specified, a calendar day.

“Debarment” means action taken by a debarring official
under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for a rea-
sonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Design-to-cost” means a concept that establishes cost
elements as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during
the design and development phases and a management disci-
pline throughout the acquisition and operation of the system
or equipment.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of a controlled substance.

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the contractor receives the
termination notice after the date fixed for termination, then
the effective date of termination means the date the contrac-
tor receives the notice.

“Electronic and information technology (EIT)” has the
same meaning as “information technology” except EIT also
includes any equipment or interconnected system or sub-
system of equipment that is used in the creation, conversion,
or duplication of data or information. The term EIT,
includes, but is not limited to, telecommunication products
(such as telephones), information kiosks and transaction
machines, worldwide websites, multimedia, and office
equipment (such as copiers and fax machines).
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primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“State and local taxes” means taxes levied by the States,
the District of Columbia, Puerto Rico, possessions of the
United States, or their political subdivisions.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantially the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to pre-
pare and utilize a variation of that provision or clause to
accommodate requirements that are peculiar to an individual
acquisition; provided that the variation includes the salient
features of the FAR provision or clause, and is not inconsis-
tent with the intent, principle, and substance of the FAR pro-
vision or clause or related coverage of the subject matter.

“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies” means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessels of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of a principal to satisfy a con-
tractual obligation. The types of sureties referred to are as
follows:

(1) An individual surety is one person, as distinguished
from a business entity, who is liable for the entire penal
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liabil-
ity for each surety may be stated.

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “suspended.”

“Task order” means an order for services placed against
an established contract or with Government sources.

“Taxpayer Identification Number (TIN)”” means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a
Social Security Number or an Employer Identification Num-
ber.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be

included in prices, cost-reimbursements, or settlements
under a Government contract to which it is allocable.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that—

(1) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—
(1) Is the product of original thinking submitted
confidentially by one source;
(ii)) Contains new, novel, or changed concepts,
approaches, or methods;
(ii1) Was not submitted previously by another; and
(iv) Is not otherwise available within the Federal
Government.
(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except as follows:

(1) For use in Subpart 22.8, see the definition at
22.801.

(2) For use in Subpart 22.10, see the definition at
22.1001.

(3) For use in Subpart 22.13, see the definition at
22.1301.

(4) For use in Part 25, see the definition at 25.003.

(5) For use in Subpart 47.4, see the definition at
47.401.

“Unsolicited proposal” means a written proposal for a
new or innovative idea that is submitted to an agency on the
initiative of the offeror for the purpose of obtaining a con-
tract with the Government, and that is not in response to a
request for proposals, Broad Agency Announcement, Small
Business Innovation Research topic, Small Business Tech-
nology Transfer Research topic, Program Research and
Development Announcement, or any other Government-ini-
tiated solicitation or program.

“Value engineering” means an analysis of the functions of
a program, project, system, product, item of equipment,
building, facility, service, or supply of an executive agency,
performed by qualified agency or contractor personnel,
directed at improving performance, reliability, quality,
safety, and life-cycle costs (Section 36 of the Office of Fed-
eral Procurement Policy Act, 41 U.S.C. 401, et seq.). For use
in the clause at 52.248-2, see the definition at 52.248-2(b).

“Value proposal (VECP)"—

(1) Means a proposal that—

engineering change
(1) Requires a change to the instant contract to
implement; and
(i1) Results in reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics, provided, that it does not involve a change—
(A) In deliverable end item quantities only;
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(B) In research and development (R&D) items
or R&D test quantities that are due solely to results of previ-
ous testing under the instant contract; or

(C) To the contract type only.

(2) For use in the clauses at—

(1) 52.248-2, see the definition at 52.248-2(b); and
(i1) 52.248-3, see the definition at 52.248-3(b).
“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or
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(2) Any undeveloped resource that is, or with new
technology will become, a source of raw materials.

“Warranty” means a promise or affirmation given by a
contractor to the Government regarding the nature, useful-
ness, or condition of the supplies or performance of services
furnished under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see “in writing”).
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12.102

12.000 Scope of part.

This part prescribes policies and procedures unique to the
acquisition of commercial items. It implements the Federal
Government's preference for the acquisition of commercial
items contained in Title VIII of the Federal Acquisition
Streamlining Act of 1994 (Public Law 103-355) by estab-
lishing acquisition policies more closely resembling those of
the commercial marketplace and encouraging the acquisition
of commercial items and components.

12.001 Definition.

“Subcontract,” as used in this part, includes, but is not
limited to, a transfer of commercial items between divisions,
subsidiaries, or affiliates of a contractor or subcontractor.

Subpart 12.1—Acquisition of Commercial
Items—General

12.101 Policy.

Agencies shall—

(a) Conduct market research to determine whether com-
mercial items or nondevelopmental items are available that
could meet the agency's requirements;

(b) Acquire commercial items or nondevelopmental items
when they are available to meet the needs of the agency; and

(c) Require prime contractors and subcontractors at all
tiers to incorporate, to the maximum extent practicable, com-
mercial items or nondevelopmental items as components of
items supplied to the agency.

12.102 Applicability.

(a) This part shall be used for the acquisition of supplies
or services that meet the definition of commercial items at
2.101.

(b) Contracting officers shall use the policies in this part
in conjunction with the policies and procedures for solicita-
tion, evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition.

(c) Contracts for the acquisition of commercial items are
subject to the policies in other parts of this chapter. When a
policy in another part of this chapter is inconsistent with a
policy in this part, this Part 12 shall take precedence for the
acquisition of commercial items.

(d) The definition of commercial item in section 2.101
uses the phrase “purposes other than governmental pur-
poses.” These purposes are those that are not unique to a
government.

(e) This part shall not apply to the acquisition of commer-
cial items—

(1) At or below the micro-purchase threshold;
(2) Using the Standard Form 44 (see 13.306);
(3) Using the imprest fund (see 13.305);

(4) Using the Governmentwide commercial purchase
card; or

(5) Directly from another Federal agency.
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SUBPART 12.2—SPECIAL REQUIREMENTS FOR THE ACQUISITION OF

COMMERCIAL ITEMS

12.207

Subpart 12.2—Special Requirements for the
Acquisition of Commercial Items

12.201 General.

Public Law 103-355 establishes special requirements for
the acquisition of commercial items intended to more closely
resemble those customarily used in the commercial market-
place. This subpart identifies those special requirements as
well as other considerations necessary for proper planning,
solicitation, evaluation and award of contracts for commer-
cial items.

12.202 Market research and description of agency need.

(a) Market research (see 10.001) is an essential element of
building an effective strategy for the acquisition of commer-
cial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and result-
ing contract.

(b) The description of agency need must contain suffi-
cient detail for potential offerors of commercial items to
know which commercial products or services may be suit-
able. Generally, for acquisitions in excess of the simplified
acquisition threshold, an agency's statement of need for a
commercial item will describe the type of product or service
to be acquired and explain how the agency intends to use the
product or service in terms of function to be performed, per-
formance requirement or essential physical characteristics.
Describing the agency's needs in these terms allows offerors
to propose methods that will best meet the needs of the Gov-
ernment.

(c) Follow the procedures in Subpart 11.2 regarding the
identification and availability of specifications, standards
and commercial item descriptions.

(d) Requirements documents for electronic and informa-
tion technology must comply with the applicable accessibil-
ity standards issued by the Architectural and Transportation
Barriers Compliance Board at 36 CFR part 1194 (see Sub-
part 39.2).

12.203
award.

Procedures for solicitation, evaluation, and

Contracting officers shall use the policies unique to the
acquisition of commercial items prescribed in this part in
conjunction with the policies and procedures for solicitation,
evaluation and award prescribed in Part 13, Simplified
Acquisition Procedures; Part 14, Sealed Bidding; or Part 15,
Contracting by Negotiation, as appropriate for the particular
acquisition. The contracting officer may use the streamlined
procedure for soliciting offers for commercial items pre-
scribed in 12.603. For acquisitions of commercial items
exceeding the simplified acquisition threshold but not
exceeding $5,000,000, including options, contracting activi-

ties shall employ the simplified procedures authorized by
Subpart 13.5 to the maximum extent practicable.

12.204 Solicitation/contract form.

(a) The contracting officer shall use the Standard Form
1449, Solicitation/Contract/Order for Commercial Items, if
(1) the acquisition is expected to exceed the simplified
acquisition threshold; (2) a paper solicitation or contract is
being issued; and (3) procedures at 12.603 are not being
used. Use of the SF 1449 is nonmandatory but encouraged
for commercial acquisitions not exceeding the simplified
acquisition threshold.

(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.205 Offers.

(a) Where technical information is necessary for evalua-
tion of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evalua-
tion. If adequate, contracting officers shall request existing
product literature from offerors of commercial items in lieu
of unique technical proposals.

(b) Contracting officers should allow offerors to propose
more than one product that will meet a Government need in
response to solicitations for commercial items. The contract-
ing officer shall evaluate each product as a separate offer.

(c) Consistent with the requirements at 5.203(b), the con-
tracting officer may allow fewer than 30 days response time
for receipt of offers for commercial items, unless the acquisi-
tion is subject to NAFTA or the Trade Agreements Act (see
5.203(h)).

12.206 Use of past performance.

Past performance should be an important element of
every evaluation and contract award for commercial items.
Contracting officers should consider past performance data
from a wide variety of sources both inside and outside the
Federal Government in accordance with the policies and pro-
cedures contained in Subpart 9.1, 13.106, or Subpart 15.3, as
applicable.

12.207 Contract type.

Agencies shall use firm-fixed-price contracts or fixed-
price contracts with economic price adjustment for the
acquisition of commercial items. Indefinite-delivery con-
tracts (see Subpart 16.5) may be used where the prices are
established based on a firm-fixed-price or fixed-price with
economic price adjustment. Use of any other contract type to
acquire commercial items is prohibited.
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12.208 Contract quality assurance.

Contracts for commercial items shall rely on contractors'
existing quality assurance systems as a substitute for Gov-
ernment inspection and testing before tender for acceptance
unless customary market practices for the commercial item
being acquired include in-process inspection. Any in-process
inspection by the Government shall be conducted in a man-
ner consistent with commercial practice.

12.209 Determination of price reasonableness.

While the contracting officer must establish price reason-
ableness in accordance with 13.106-3, 14.408-2, or Subpart
15.4, as applicable, the contracting officer should be aware
of customary commercial terms and conditions when pricing
commercial items. Commercial item prices are affected by
factors that include, but are not limited to, speed of delivery,
length and extent of warranty, limitations of seller's liability,
quantities ordered, length of the performance period, and
specific performance requirements. The contracting officer
must ensure that contract terms, conditions, and prices are
commensurate with the Government's need.

12.210 Contract financing.

Customary market practice for some commercial items
may include buyer contract financing. The contracting
officer may offer Government financing in accordance with
the policies and procedures in Part 32.

12.211 Technical data.

Except as provided by agency-specific statutes, the Gov-
ernment shall acquire only the technical data and the rights
in that data customarily provided to the public with a com-
mercial item or process. The contracting officer shall pre-
sume that data delivered under a contract for commercial
items was developed exclusively at private expense. When a
contract for commercial items requires the delivery of tech-
nical data, the contracting officer shall include appropriate
provisions and clauses delineating the rights in the technical
data in addenda to the solicitation and contract (see Part 27
or agency FAR supplements).

12.212 Computer software.

(a) Commercial computer software or commercial com-
puter software documentation shall be acquired under
licenses customarily provided to the public to the extent such

12.2-2

licenses are consistent with Federal law and otherwise sat-
isfy the Government’s needs. Generally, offerors and con-
tractors shall not be required to—

(1) Furnish technical information related to commer-
cial computer software or commercial computer software
documentation that is not customarily provided to the public;
or

(2) Relinquish to, or otherwise provide, the Govern-
ment rights to use, modify, reproduce, release, perform, dis-
play, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the Govern-
ment shall have only those rights specified in the license
contained in any addendum to the contract.

12.213 Other commercial practices.

It is a common practice in the commercial marketplace
for both the buyer and seller to propose terms and conditions
written from their particular perspectives. The terms and
conditions prescribed in this part seek to balance the interests
of both the buyer and seller. These terms and conditions are
generally appropriate for use in a wide range of acquisitions.
However, market research may indicate other commercial
practices that are appropriate for the acquisition of the partic-
ular item. These practices should be considered for incorpo-
ration into the solicitation and contract if the contracting
officer determines them appropriate in concluding a business
arrangement satisfactory to both parties and not otherwise
precluded by law or Executive order.

12.214 Cost Accounting Standards.

Cost Accounting Standards (CAS) do not apply to con-
tracts and subcontracts for the acquisition of commercial
items when these contracts and subcontracts are firm-fixed-
price or fixed-price with economic price adjustment (pro-
vided that the price adjustment is not based on actual costs
incurred). See 30.201-1 for CAS applicability to fixed-price
with economic price adjustment contracts and subcontracts
for commercial items when the price adjustment is based on
actual costs incurred. When CAS applies, the contracting
officer shall insert the appropriate provisions and clauses as
prescribed in 30.201.
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12.504

Subpart 12.5—Applicability of Certain Laws to
the Acquisition of Commercial Items

12.500 Scope of subpart.

As required by Section 34 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 430), this subpart lists provi-
sions of laws that are not applicable to contracts for the
acquisition of commercial items, or are not applicable to
subcontracts, at any tier, for the acquisition of a commercial
item. This subpart also lists provisions of law that have been
amended to eliminate or modify their applicability to either
contracts or subcontracts for the acquisition of commercial
items.

12.501 Applicability.

(a) This subpart applies to any contract or subcontract at
any tier for the acquisition of commercial items.

(b) Nothing in this subpart shall be construed to authorize
the waiver of any provision of law with respect to any sub-
contract if the prime contractor is reselling or distributing
commercial items of another contractor without adding
value. This limitation is intended to preclude establishment
of unusual contractual arrangements solely for the purpose
of Government sales.

(c) For purposes of this subpart, contractors awarded sub-
contracts under Subpart 19.8, Contracting with the Small
Business Administration (the 8(a) Program), shall be consid-
ered prime contractors.

12.502 Procedures.

(a) The FAR prescription for the provision or clause for
each of the laws listed in 12.503 has been revised in the
appropriate part to reflect its proper application to prime
contracts for the acquisition of commercial items.

(b) For subcontracts for the acquisition of commercial
items or commercial components, the clauses at 52.212-5,
Contract Terms and Conditions Required to Implement Stat-
utes or Executive Orders—Commercial Items, and 52.244-6,
Subcontracts for Commercial Items and Commercial Com-
ponents, reflect the applicability of the laws listed in 12.504
by identifying the only provisions and clauses that are
required to be included in a subcontract at any tier for the
acquisition of commercial items or commercial components.

12.503 Applicability of certain laws to Executive agency
contracts for the acquisition of commercial items.
(a) The following laws are not applicable to Executive
agency contracts for the acquisition of commercial items:
(1) 41 U.S.C. 43, Walsh-Healey Act (see Subpart
22.6).
(2) 41 U.S.C. 254(a) and 10 U.S.C. 2306(b), Contin-
gent Fees (see 3.404).

(3) 41 U.S.C. 416(a)(6), Minimum Response Time for
Offers under Office of Federal Procurement Policy Act (see
5.203).

(4) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see 23.501).

(5) 31 U.S.C. 1354(a), Limitation on use of appropri-
ated funds for contracts with entities not meeting veterans'
employment reporting requirements (see 22.1302).

(b) Certain requirements of the following laws are not
applicable to executive agency contracts for the acquisition
of commercial items:

(1) 40 U.S.C. 327 et seq., Requirement for a certificate
and clause under the Contract Work Hours and Safety Stan-
dards Act (see 22.305).

(2) 41 U.S.C. 57(a) and (b), and 58, Requirement for a
clause and certain other requirements related to the Anti-
Kickback Act of 1986 (see 3.502).

(3) 49 U.S.C. 40118, Requirement for a clause under
the Fly American provisions (see 47.405).

(c) The applicability of the following laws have been
modified in regards to Executive agency contracts for the
acquisition of commercial items:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Sales to the United States (see
3.503).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a, Truth in
Negotiations Act (see 15.403).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).

12.504 Applicability of certain laws to subcontracts for
the acquisition of commercial items.

(a) The following laws are not applicable to subcontracts
at any tier for the acquisition of commercial items or com-
mercial components at any tier:

(1) 15 U.S.C. 644(d), Requirements relative to labor
surplus areas under the Small Business Act (see Subpart
19.2).

(2) 31 U.S.C. 1352, Limitation on Payments to Influ-
ence Certain Federal Transactions (see Subpart 3.8).

(3) 41 U.S.C. 43, Walsh-Healey Act (see Subpart
22.6).

(4) 41 U.S.C. 253d, Validation of Proprietary Data
Restrictions (see Subpart 27.4).

(5) 41 U.S.C. 254(a) and 10 U.S.C. 2306(b), Contin-
gent Fees (see Subpart 3.4).

(6) 41 U.S.C. 254d(c) and 10 U.S.C. 2313(c), Exami-
nation of Records of Contractor, when a subcontractor is not
required to provide cost or pricing data (see 15.209(b)).

(7) 41 U.S.C. 416(a)(6), Minimum Response Time for
Offers under Office of Federal Procurement Policy Act (see
Subpart 5.2).
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(8) 41 U.S.C. 418a, Rights in Technical Data (see Sub-
part 27.4).

(9) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see Subpart 23.5).

(10) 46 U.S.C. 1241(b), Transportation in American
Vessels of Government Personnel and Certain Cargo (see
Subpart 47.5)(inapplicability effective May 1, 1996).

(11) 49 U.S.C. 40118, Fly American provisions (see
Subpart 47.4).

(b) The requirements for a certificate and clause under the
Contract Work Hours and Safety Standards Act, 40 U.S.C.
327, et seq., (see Subpart 22.3) are not applicable to subcon-
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tracts at any tier for the acquisition of commercial items or
commercial components.

(c) The applicability of the following laws has been mod-
ified in regards to subcontracts at any tier for the acquisition
of commercial items or commercial components:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Sales to the United States (see
Subpart 3.5).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a, Truth in
Negotiations Act (see Subpart 15.4).

(3) 41 U.S.C. 422, Cost Accounting Standards (48
CFR chapter 99) (see 12.214).



SUBPART 13.1—PROCEDURES

13.003

13.000 Scope of part.

This part prescribes policies and procedures for the acqui-
sition of supplies and services, including construction,
research and development, and commercial items, the aggre-
gate amount of which does not exceed the simplified acquisi-
tion threshold (see 2.101). Subpart 13.5 provides special
authority for acquisitions of commercial items exceeding the
simplified acquisition threshold but not exceeding
$5,000,000, including options. See Part 12 for policies appli-
cable to the acquisition of commercial items exceeding the
micro-purchase threshold. See 36.602-5 for simplified proce-
dures to be used when acquiring architect-engineer services.

13.001 Definitions.

As used in this part—

“Authorized individual” means a person who has been
granted authority, in accordance with agency procedures, to
acquire supplies and services in accordance with this part.

“Governmentwide commercial purchase card” means a
purchase card, similar in nature to a commercial credit card,
issued to authorized agency personnel to use to acquire and to
pay for supplies and services.

“Imprest fund” means a cash fund of a fixed amount estab-
lished by an advance of funds, without charge to an appropri-
ation, from an agency finance or disbursing officer to a duly
appointed cashier, for disbursement as needed from time to
time in making payment in cash for relatively small amounts.

“Third party draft” means an agency bank draft, similar to
a check, that is used to acquire and to pay for supplies and ser-
vices. (See Treasury Financial Management Manual, Section
3040.70.)

13.002 Purpose.

The purpose of this part is to prescribe simplified acquisi-
tion procedures in order to—

(a) Reduce administrative costs;

(b) Improve opportunities for small, small disadvantaged,
and women-owned small business concerns to obtain a fair
proportion of Government contracts;

(¢) Promote efficiency and economy in contracting; and

(d) Avoid unnecessary burdens for agencies and contrac-
tors.

13.003 Policy.

(a) Agencies shall use simplified acquisition procedures to
the maximum extent practicable for all purchases of supplies
or services not exceeding the simplified acquisition threshold
(including purchases at or below the micro-purchase thresh-
old). This policy does not apply if an agency can meet its
requirement using—

(1) Required sources of supply under Part 8 (e.g., Fed-
eral Prison Industries, Committee for Purchase from People
Who are Blind or Severely Disabled, and Federal Supply
Schedule contracts);

(2) Existing indefinite delivery/indefinite quantity con-
tracts; or

(3) Other established contracts.

(b)(1) Each acquisition of supplies or services that has an
anticipated dollar value exceeding $2,500 and not exceeding
$100,000 is reserved exclusively for small business concerns
and shall be set aside (see 19.000 and Subpart 19.5). See
19.502-2 for exceptions.

(2) The contracting officer may set aside for HUBZone
small business concerns (see 19.1305) an acquisition of sup-
plies or services that has an anticipated dollar value exceeding
$2,500 and not exceeding the simplified acquisition thresh-
old. The contracting officer’s decision not to set aside an
acquisition for HUBZone participation below the simplified
acquisition threshold is not subject to review under Subpart
19.4.

(3) Each written solicitation under a set-aside shall con-
tain the appropriate provisions prescribed by Part 19. If the
solicitation is oral, however, information substantially identi-
cal to that in the provision shall be given to potential quoters.

(¢) The contracting officer shall not use simplified acqui-
sition procedures to acquire supplies and services if the antic-
ipated award will exceed the simplified acquisition threshold
(or $5,000,000, including options, for acquisitions of com-
mercial items using Subpart 13.5). Do not break down
requirements aggregating more than the simplified acquisi-
tion threshold (or for commercial items, the threshold in Sub-
part 13.5) or the micro-purchase threshold into several
purchases that are less than the applicable threshold merely
to—

(1) Permit use of simplified acquisition procedures; or

(2) Avoid any requirement that applies to purchases
exceeding the micro-purchase threshold.

(d) An agency that has specific statutory authority to
acquire personal services (see 37.104) may use simplified
acquisition procedures to acquire those services.

(e) Agencies shall use the Governmentwide commercial
purchase card and electronic purchasing techniques to the
maximum extent practicable in conducting simplified acqui-
sitions.

(f) Agencies shall maximize the use of electronic com-
merce when practicable and cost-effective (see Subpart 4.5).
Drawings and lengthy specifications can be provided off-line
in hard copy or through other appropriate means.

(g) Authorized individuals shall make purchases in the
simplified manner that is most suitable, efficient, and eco-
nomical based on the circumstances of each acquisition. For
acquisitions not expected to exceed—

(1) The simplified acquisition threshold for other than
commercial items, use any appropriate combination of the
procedures in Parts 13, 14, 15, 35, or 36, including the use of
Standard Form 1442, Solicitation, Offer, and Award (Con-
struction, Alteration, or Repair), for construction contracts
(see 36.701(b)); or
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(2) $5 million for commercial items, use any appropri-
ate combination of the procedures in Parts 12, 13, 14, and 15
(see paragraph (d) of this section).

(h) In addition to other considerations, contracting officers
shall—

(1) Promote competition to the maximum extent prac-
ticable (see 13.104);

(2) Establish deadlines for the submission of responses
to solicitations that afford suppliers a reasonable opportunity
to respond (see 5.203);

(3) Consider all quotations or offers that are timely
received. For evaluation of quotations or offers received elec-
tronically, see 13.106-2(b)(3); and

(4) Use innovative approaches, to the maximum extent
practicable, in awarding contracts using simplified acquisi-
tion procedures.

13.004 Legal effect of quotations.

(a) A quotation is not an offer and, consequently, cannot be
accepted by the Government to form a binding contract.
Therefore, issuance by the Government of an order in
response to a supplier's quotation does not establish a con-
tract. The order is an offer by the Government to the supplier
to buy certain supplies or services upon specified terms and
conditions. A contract is established when the supplier
accepts the offer.

(b) When appropriate, the contracting officer may ask the
supplier to indicate acceptance of an order by notification to
the Government, preferably in writing, as defined at 2.101. In
other circumstances, the supplier may indicate acceptance by
furnishing the supplies or services ordered or by proceeding
with the work to the point where substantial performance has
occurred.

(c) If the Government issues an order resulting from a quo-
tation, the Government may (by written notice to the supplier,
at any time before acceptance occurs) withdraw, amend, or
cancel its offer. (See 13.302-4 for procedures on termination
or cancellation of purchase orders.)

13.005 Federal Acquisition Streamlining Act of 1994 list
of inapplicable laws.

(a) The following laws are inapplicable to all contracts and
subcontracts (if otherwise applicable to subcontracts) at or
below the simplified acquisition threshold:

(1) 41 U.S.C. 57(a) and (b) (Anti-Kickback Act of
1986). (Only the requirement for the incorporation of the con-
tractor procedures for the prevention and detection of viola-
tions, and the contractual requirement for contractor
cooperation in investigations are inapplicable.)
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(2) 40 U.S.C. 270a (Miller Act). (Although the Miller
Act does not apply to contracts at or below the simplified
acquisition threshold, alternative forms of payment protection
for suppliers of labor and material (see 28.102) are still
required if the contract exceeds $25,000.)

(3) 40 U.S.C. 327 - 333 (Contract Work Hours and
Safety Standards Act—Overtime Compensation).

(4)41 U.S.C. 701(a)(1) (Section 5152 of the Drug-Free
Workplace Act of 1988), except for individuals.

(5) 42 U.S.C. 6962 (Solid Waste Disposal Act). (The
requirement to provide an estimate of recovered material uti-
lized in contract performance does not apply unless the con-
tract value exceeds $100,000.)

(6) 10 U.S.C. 2306(b) and 41 U.S.C. 254(a) (Contract
Clause Regarding Contingent Fees).

(7) 10 U.S.C. 2313 and 41 U.S.C. 254(c) (Authority to
Examine Books and Records of Contractors).

(8) 10 U.S.C. 2402 and 41 U.S.C. 253g (Prohibition on
Limiting Subcontractor Direct Sales to the United States).

(9) 15 U.S.C. 631 note (HUBZone Act of 1997), except
for 15 U.S.C. 657a(b)(2)(B), which is optional for the agen-
cies subject to the requirements of the Act.

(10) 31 U.S.C. 1354(a) (Limitation on use of appropri-
ated funds for contracts with entities not meeting veterans’
employment reporting requirements).

(b) The Federal Acquisition Regulatory (FAR) Council
will include any law enacted after October 13, 1994, that sets
forth policies, procedures, requirements, or restrictions for the
acquisition of property or services, on the list set forth in para-
graph (a) of this section. The FAR Council may make excep-
tions when it determines in writing that it is in the best interest
of the Government that the enactment should apply to con-
tracts or subcontracts not greater than the simplified acquisi-
tion threshold.

(c) The provisions of paragraph (b) of this section do not
apply to laws that—

(1) Provide for criminal or civil penalties; or

(2) Specifically state that notwithstanding the language
of Section 4101, Public Law 103-355, the enactment will be
applicable to contracts or subcontracts in amounts not greater
than the simplified acquisition threshold.

(d) Any individual may petition the Administrator, Office
of Federal Procurement Policy (OFPP), to include any appli-
cable provision of law not included on the list set forth in
paragraph (a) of this section unless the FAR Council has
already determined in writing that the law is applicable. The
Administrator, OFPP, will include the law on the list in para-
graph (a) of this section unless the FAR Council makes a
determination that it is applicable within 60 days of receiving
the petition.
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19.904

Subpart 19.9—Very Small Business Pilot
Program

19.901 General.

(a) The Very Small Business Pilot Program was estab-
lished under Section 304 of the Small Business Administra-
tion Reauthorization and Amendments Act of 1994 (Public
Law 103-403).

(b) The purpose of the program is to improve access to
Government contract opportunities for concerns that are sub-
stantially below SBA’s size standards by reserving certain
acquisitions for competition among such concerns.

(c) This pilot program terminates on September 30, 2003.
Therefore, any award under this program must be made on or
before this date.

19.902 Designated SBA district.

A designated SBA district is the geographic area served by
any of the following SBA district offices:

(1) Albuquerque, NM, serving New Mexico.

(2) Los Angeles, CA, serving the following counties in
California: Los Angeles, Santa Barbara, and Ventura.

(3) Boston, MA, serving Massachusetts.

(4) Louisville, KY, serving Kentucky.

(5) Columbus, OH, serving the following counties in
Ohio: Adams, Allen, Ashland, Athens, Auglaize, Belmont,
Brown, Butler, Champaign, Clark, Clermont, Clinton,
Coshocton, Crawford, Darke, Delaware, Fairfield, Fayette,
Franklin, Gallia, Greene, Guernsey, Hamilton, Hancock, Har-
din, Highland, Hocking, Holmes, Jackson, Knox, Lawrence,
Licking, Logan, Madison, Marion, Meigs, Mercer, Miami,
Monroe, Montgomery, Morgan, Morrow, Muskingum,
Noble, Paulding, Perry, Pickaway, Pike, Preble, Putnam,
Richland, Ross, Scioto, Shelby, Union, Van Wert, Vinton,
Warren, Washington, and Wyandot.

(6) New Orleans, LA, serving Louisiana.

(7) Detroit, MI, serving Michigan.

(8) Philadelphia, PA, serving the State of Delaware and
the following counties in Pennsylvania: Adams, Berks, Brad-
ford, Bucks, Carbon, Chester, Clinton, Columbia, Cumber-
land, Dauphin, Delaware, Franklin, Fulton, Huntington,
Juniata, Lackawanna, Lancaster, Lebanon, Lehigh, Luzerne,
Lycoming, Mifflin, Monroe, Montgomery, Montour,
Northampton, Northumberland, Philadelphia, Perry, Pike,
Potter, Schuylkill, Snyder, Sullivan, Susquehanna, Tioga,
Union, Wayne, Wyoming, and York.

(9) El Paso, TX, serving the following counties in
Texas: Burster, Culberson, El Paso, Hudspeth, Jeff Davis,
Pecos, Presidio, Reeves, and Terrell.

(10) Santa Ana, CA, serving the following counties in
California: Orange, Riverside, and San Bernadino.

19.903 Applicability.

(a) The Very Small Business Pilot Program applies to
acquisitions, including construction acquisitions, with an esti-
mated value exceeding $2,500 but not greater than $50,000,
when—

(1) In the case of an acquisition for supplies, the con-
tracting office is located within the geographical area served
by a designated SBA district; or

(2) In the case of an acquisition for other than supplies,
the contract will be performed within the geographical area
served by a designated SBA district.

(b) The Very Small Business Pilot Program does not apply
to—

(1) Acquisitions that will be awarded pursuant to the
8(a) Program; or

(2) Any requirement that is subject to the Small Busi-
ness Competitiveness Demonstration Program (see Subpart
19.10).

19.904 Procedures.

(a) A contracting officer must set-aside for very small busi-
ness concerns each acquisition that has an anticipated dollar
value exceeding $2,500 but not greater than $50,000 if—

(1) In the case of an acquisition for supplies—
(i) The contracting office is located within the geo-
graphical area served by a designated SBA district; and
(i1) There is a reasonable expectation of obtaining
offers from two or more responsible very small business con-
cerns headquartered within the geographical area served by
the designated SBA district that are competitive in terms of
market prices, quality, and delivery; or
(2) In the case of an acquisition for services—
(1) The contract will be performed within the geo-
graphical area served by a designated SBA district; and
(i) There is a reasonable expectation of obtaining
offers from two or more responsible very small business con-
cerns headquartered within the geographical area served by
the designated SBA district that are competitive in terms of
market prices, quality, and delivery.

(b) Contracting officers must determine the applicable des-
ignated SBA district office as defined at 19.902. The geo-
graphic areas served by the SBA Los Angeles and Santa Ana
District offices will be treated as one designated SBA district
for the purposes of this subpart.

(c) If no reasonable expectation exists under paragraphs
(a)(1)(i1) and (a)(2)(ii) of this section, the contracting officer
must document the file and proceed with the acquisition in
accordance with Subpart 19.5.

(d) If the contracting officer receives only one acceptable
offer from a responsible very small business concern in
response to a very small business set-aside, the contracting
officer should make an award to that firm. If there is no offer
received from a very small business concern, the contracting
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officer must cancel the very small business set-aside and pro-
ceed with the acquisition in accordance with Subpart 19.5.

19.905 Solicitation provision and contract clause.

Insert the clause at 52.219-5, Very Small Business Set-
Aside, in solicitations and contracts if the acquisition is set
aside for very small business concerns.

(a) Insert the clause at 52.219-5 with its Alternate [—

19.9-2  (FAC 2001-01)

(1) In construction or service contracts; or

(2) When the acquisition is for a product in a class for
which the Small Business Administration has waived the non-
manufacturer rule (see 19.102(f)(4) and (5)).

(b) Insert the clause at 52.219-5 with its Alternate IT when
Alternate I does not apply, the acquisition is processed under
simplified acquisition procedures, and the total amount of the
contract does not exceed $25,000.
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at a public building or public work that is incidental to fur-
nishing supplies or equipment under a supply contract; how-
ever, if a substantial and segregable amount of construction,
alteration, or repair is required, such as for installation of
heavy generators or large refrigerator systems or for plant
modification or rearrangement, the requirements of this sub-
part apply); or

(i1) The construction work is so merged with non-
construction work or so fragmented in terms of the locations
or time spans in which it is to be performed, that it is not capa-
ble of being segregated as a separate contractual requirement.

22.403 Statutory and regulatory requirements.

22.403-1 Davis-Bacon Act.

The Davis-Bacon Act (40 U.S.C. 276a-276a-7) provides
that contracts in excess of $2,000 to which the United States
or the District of Columbia is a party for construction, alter-
ation, or repair (including painting and decorating) of public
buildings or public works within the United States, shall con-
tain a clause (see 52.222-6) that no laborer or mechanic
employed directly upon the site of the work shall receive less
than the prevailing wage rates as determined by the Secretary
of Labor.

22.403-2 Copeland Act.

The Copeland (Anti-Kickback) Act (18 U.S.C. 874 and
40 U.S.C. 276¢) makes it unlawful to induce, by force, intim-
idation, threat of procuring dismissal from employment, or
otherwise, any person employed in the construction or repair
of public buildings or public works, financed in whole or in
part by the United States, to give up any part of the compen-
sation to which that person is entitled under a contract of
employment. The Copeland Act also requires each contractor
and subcontractor to furnish weekly a statement of compli-
ance with respect to the wages paid each employee during the
preceding week. Contracts subject to the Copeland Act shall
contain a clause (see 52.222-10) requiring contractors and
subcontractors to comply with the regulations issued by the
Secretary of Labor under the Copeland Act.

22.403-3 Contract Work Hours and Safety Standards
Act.

The Contract Work Hours and Safety Standards Act
(40 U.S.C. 327-333) requires that certain contracts (see
22.305) contain a clause (see 52.222-4) specifying that no
laborer or mechanic doing any part of the work contemplated
by the contract shall be required or permitted to work more
than 40 hours in any workweek unless paid for all additional
hours at not less than 1 1/2 times the basic rate of pay (see
22.301).

22.403-4 Department of Labor regulations.

(a) Under the statutes referred to in this 22.403 and Reor-
ganization Plan No. 14 of 1950 (3 CFR 1949-53 Comp, p.
1007), the Secretary of Labor has issued regulations in Title
29, Subtitle A, Code of Federal Regulations, prescribing stan-
dards and procedures to be observed by the Department of
Labor and the Federal contracting agencies. Those standards
and procedures applicable to contracts involving construction
are implemented in this subpart.

(b) The Department of Labor regulations include—

(1) Part 1, relating to Davis-Bacon Act minimum wage
rates;

(2) Part 3, relating to the Copeland (Anti-Kickback) Act
and requirements for submission of weekly statements of
compliance and the preservation and inspection of weekly
payroll records;

(3) Part 5, relating to enforcement of the Davis-Bacon
Act, Contract Work Hours and Safety Standards Act, and
Copeland (Anti-Kickback) Act;

(4) Part 6, relating to rules of practice for appealing the
findings of the Administrator, Wage and Hour Division, in
enforcement cases under the Davis-Bacon Act, Contract
Work Hours and Safety Standards Act, Copeland (Anti-Kick-
back) Act, and Service Contract Act, and by which Adminis-
trative Law Judge hearings are held; and

(5) Part 7, relating to rules of practice by which contrac-
tors and other interested parties may appeal to the Department
of Labor Administrative Review Board, decisions issued by
the Administrator, Wage and Hour Division, or administrative
law judges under the Davis-Bacon Act, Contract Work Hours
and Safety Standards Act, or Copeland (Anti-Kickback) Act.

(c) Refer all questions relating to the application and inter-
pretation of wage determinations (including the classifica-
tions therein) and the interpretation of the Department of
Labor regulations in this subsection to the Administrator,
Wage and Hour Division.

22.404 Davis-Bacon Act wage determinations.

The Department of Labor is responsible for issuing wage
determinations reflecting prevailing wages, including fringe
benefits. The wage determinations apply only to those labor-
ers and mechanics employed by a contractor upon the site of
the work including drivers who transport to or from the site
materials and equipment used in the course of contract oper-
ations. Determinations are issued for different types of con-
struction, such as building, heavy, highway, and residential
(referred to as rate schedules), and apply only to the types of
construction designated in the determination.

22.4-3



FAC 2001-01 DECEMBER 21, 2001

22.404-1

FEDERAL ACQUISITION REGULATION

22.404-1 Types of wage determinations.

(a) General wage determinations. (1) A general wage
determination contains prevailing wage rates for the types
of construction designated in the determination, and is
used in contracts performed within a specified
geographical area. General wage determinations contain
no expiration date and remain valid until modified,
superseded, or canceled by a notice in the Federal
Register by the Department of Labor. Once incorporated
in a contract, a general wage determination normally
remains effective for the life of the contract, unless the
contracting officer exercises an option to extend the term
of the contract (see 22.404-12). They are issued at the
discretion of the Department of Labor either upon receipt
of an agency request or on the Department of Labor's own
initiative.

(2) General wage determinations are published
weekly in the Government Printing Office (GPO) docu-
ment entitled “General Wage Determinations Issued Under
the Davis-Bacon and Related Acts.” Notices of general
wage determinations are published in the Federal Register.
General wage determinations are effective on the publica-
tion date of the notice or upon receipt of the determina-
tion by the contracting agency, whichever occurs first.

(3) The GPO publication is available for examination at
each of the 50 Regional Government Depository Libraries
and many other of the 1,400 Government Depository
Libraries across the country. Subscriptions may be obtained
by contacting:

Superintendent of Documents
U.S. Government Printing Office
Washington, DC 20402.

The GPO publication is divided into three volumes East, Cen-
tral, and West, which may be ordered separately. The States
covered by each volume are as follows:

Volume I-East

Alabama Maryland Rhode Island
Connecticut Massachusetts South Carolina
Delaware Mississippi Tennessee
District of Columbia New Hampshire Vermont
Florida New Jersey Virginia
Georgia New York Virgin Islands
Kentucky North Carolina ~ West Virginia
Maine Pennsylvania
Puerto Rico

Volume II-Central
Arkansas Louisiana New Mexico
[linois Michigan Ohio
Towa Minnesota Oklahoma
Indiana Missouri Texas

22.4-4

Kansas Nebraska Wisconsin
Volume III-West

Alaska Hawaii Oregon

Arizona Idaho South Dakota

California Montana Utah

Colorado Nevada Washington

Guam North Dakota Wyoming

(4) On or about January 1 of each year, an annual edi-
tion will be issued that includes all current general wage
determinations for the States covered by each volume.
Throughout the remainder of the year, regular weekly updates
will be distributed providing any modifications or superseded
wage determinations issued. Each volume's annual and
weekly editions will be provided in loose-leaf format.

(b) Project wage determinations. A project wage determi-
nation is issued at the specific request of a contracting agency.
It is used only when no general wage determination applies,
and is effective for 180 calendar days from the date of the
determination. However, if a determination expires before
contract award, it may be possible to obtain an extension to
the 180-day life of the determination (see 22.404-5(b)(2)).
Once incorporated in a contract, a project wage determination
normally remains effective for the life of the contract, unless
the contracting officer exercises an option to extend the term
of the contract (see 22.404-12).

22.404-2 General requirements.

(a) The contracting officer must incorporate only the
appropriate wage determinations in solicitations and con-
tracts and must designate the work to which each determina-
tion or part thereof applies. The contracting officer must not
include project wage determinations in contracts or options
other than those for which they are issued. When exercising
an option to extend the term of a contract, the contracting
officer must select the most current wage determination(s)
from the same schedule(s) as the wage determination(s)
incorporated into the contract.

(b) If the wage determination is a general wage determina-
tion or a project wage determination containing more than one
rate schedule, the contracting officer shall either include only
the rate schedules that apply to the particular types of con-
struction (building, heavy, highway, etc.) or include the entire
wage determination and clearly indicate the parts of the work
to which each rate schedule shall be applied. Inclusion by ref-
erence is not permitted.

(c) The Wage and Hour Division has issued the following
general guidelines for use in selecting the proper schedule(s)
of wage rates:
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(1) Building construction is generally the construction
of sheltered enclosures with walk-in access, for housing per-
sons, machinery, equipment, or supplies. It typically includes
all construction of such structures, installation of utilities and
equipment (both above and below grade level), as well as
incidental grading, utilities and paving, unless there is an
established area practice to the contrary.

(2) Residential construction is generally the construc-
tion, alteration, or repair of single family houses or apartment
buildings of no more than four (4) stories in height, and typi-
cally includes incidental items such as site work, parking
areas, utilities, streets and sidewalks, unless there is an estab-
lished area practice to the contrary.

(3) Highway construction is generally the construction,
alteration, or repair of roads, streets, highways, runways, taxi-
ways, alleys, parking areas, and other similar projects that are
not incidental to “building,” “residential,” or “heavy” con-
struction.

(4) Heavy construction includes those projects that are
not properly classified as either “building,” “residential,” or
“highway,” and is of a catch-all nature. Such heavy projects
may sometimes be distinguished on the basis of their individ-
ual characteristics, and separate schedules issued
(e.g.,“dredging,” “water and sewer line,” “dams,” “flood con-
trol,” etc.).

(5) When the nature of a project is not clear, it is neces-
sary to look at additional factors, with primary consideration
given to locally established area practices. If there is any
doubt as to the proper application of wage rate schedules to
the type or types of construction involved, guidance shall be
sought before the opening of bids, or receipt of best and final
offers, from the Administrator, Wage and Hour Division. Fur-
ther examples are contained in Department of Labor All
Agency Memoranda Numbers 130 and 131.

22.404-3 Procedures for requesting wage determinations.

(a) Requests for general wage determinations. If there is a
general wage determination applicable to the project, the
agency may use it without notifying the Department of Labor.
When necessary, a request for a general wage determination
may be made by submitting Standard Form (SF) 308, Request
for Determination and Response to Request, to the Adminis-
trator, Wage and Hour Division, attention: Branch of Con-
struction Contract Wage Determinations.

(b) Requests for project wage determinations. A contract-
ing agency shall submit requests for project wage determina-
tions on SF 308 to the Department of Labor. The requests
shall include the following information:

(1) The location, including the county (or other civil
subdivision) and State in which the proposed project is
located.

(2) The name of the project and a sufficiently detailed
description of the work to indicate the types of construction
involved (e.g., building, heavy, highway, residential, or other
type).

(3) Any available pertinent wage payment information,
unless wage patterns in the area are clearly established.

(4) The estimated cost of each project.

(5) All the classifications of laborers and mechanics
likely to be employed.

(¢) Time for submission of requests. The time required by
the Department of Labor for processing requests for project
wage determinations varies according to the facts and circum-
stances in each case. An agency should expect the processing
to take at least 30 days. Accordingly, agencies should submit
requests to the Department of Labor at least 45 days (60 days
if possible) before issuing the solicitation or exercising an
option to extend the term of a contract.

(d) Review of wage determinations. Immediately upon
receipt, the contracting agency shall examine the wage deter-
mination and inform the Department of Labor of any changes
necessary or appropriate to correct errors. Private parties
requesting changes should be advised to submit their requests
to the Department of Labor.

22.404-4 Solicitations
determinations.

(a) If a solicitation is issued before the wage determination
is obtained, a notice shall be included in the solicitation that
the schedule of minimum wage rates to be paid under the con-
tract will be issued as an amendment to the solicitation.

(b) In sealed bidding, bids may not be opened until a rea-
sonable time after the wage determination has been furnished
to all bidders.

(c) In negotiated acquisitions, the contracting officer may
open proposals and conduct negotiations before obtaining the
wage determination. However, the contracting officer shall
incorporate the wage determination into the solicitation
before submission of best and final offers.

issued  without wage

22.404-5 Expiration of project wage determinations.

(a) The contracting officer shall make every effort to
ensure that contract award is made before expiration of the
project wage determination included in the solicitation.

(b) The following procedure applies when contracting by
sealed bidding:

(1) If a project wage determination expires before bid
opening, or if it appears before bid opening that a project
wage determination may expire before award, the contracting
officer shall request a new determination early enough to
ensure its receipt before bid opening. If necessary, the con-
tracting officer shall postpone the bid opening date to allow a
reasonable time to obtain the determination, amend the solic-
itation to incorporate the new determination, and permit bid-
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ders to amend their bids. If the new determination does not
change the wage rates and would not warrant amended bids,
the contracting officer shall amend the solicitation to include
the number and date of the new determination.

(2) If a project wage determination expires after bid
opening but before award, the contracting officer shall request
an extension of the project wage determination expiration
date from the Administrator, Wage and Hour Division. The
request for extension shall be supported by a written finding,
which shall include a brief statement of factual support, that
the extension is necessary and proper in the public interest to
prevent injustice or undue hardship or to avoid serious impair-
ment of the conduct of Government business. If necessary, the
contracting officer shall delay award to permit either receipt
of the extension or receipt and processing of a new determi-
nation. If the request is granted, the contracting officer shall
award the contract and modify it to apply the extended expi-
ration date to the already incorporated project wage determi-
nation. (See 43.103(b)(1).) If the request is denied, the
Administrator will proceed to issue a new project wage deter-
mination. Upon receipt, the contracting officer shall process
the new determination as follows:

(i) If the new determination changes any wage rates
for classifications to be used in the contract, the contracting
officer may cancel the solicitation only in accordance with
14.404-1. Otherwise the contracting officer shall award the
contract and incorporate the new determination to be effective
on the date of contract award. The contracting officer shall
equitably adjust the contract price for any increased or
decreased cost of performance resulting from any changed
wage rates.

(1) If the new determination does not change any
wage rates, the contracting officer shall award the contract
and modify it to include the number and date of the new deter-
mination. (See 43.103(b)(1).)

(¢) The following procedure applies when contracting by
negotiation:

(1) If a project wage determination will or does expire
before contract award, the contracting officer shall request a
new wage determination from the Department of Labor. If
necessary, the contracting officer shall delay award while the
new determination is obtained and processed.

(2) The contracting officer need not delay opening and
reviewing proposals or discussing them with the offerors
while a new determination is being obtained. The contracting
officer shall request offerors to extend the period for accep-
tance of any proposal if that period expires or may expire
before receipt and full processing of the new determination.

(3) If the new determination changes any wage rates,
the contracting officer shall amend the solicitation to incorpo-
rate the new determination, and furnish the wage rate infor-
mation to all prospective offerors that were sent a solicitation
if the closing date for receipt of proposals has not yet
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occurred, or to all offerors that submitted proposals if the clos-
ing date has passed. All offerors to whom wage rate informa-
tion has been furnished shall be given reasonable opportunity
to amend their proposals.

(4) If the new determination does not change any wage
rates, the contracting officer shall amend the solicitation to
include the number and date of the new determination and
award the contract.

22.404-6 Modifications of wage determinations.

(a) General. (1) The Department of Labor may modify a
wage determination to make it current by specifying only the
items being changed or by reissuing the entire determination
with changes incorporated.

(2) All project wage determination modifications
expire on the same day as the original determination. The
need to include a modification of a project wage determina-
tion in a solicitation is determined by the time of receipt of the
modification by the contracting agency. Therefore, the con-
tracting agency must annotate the modification of the project
wage determination with the date and time immediately upon
receipt.

(3) The need for inclusion of the modification of a gen-
eral wage determination in a solicitation is determined by the
publication date of the notice in the Federal Register, or by
the time of receipt of the modification (annotated with the
date and time immediately upon receipt) by the contracting
agency, whichever occurs first. (Note the distinction between
receipt by the agency (modification is effective) and receipt
by the contracting officer, which may occur later.)

(b) The following applies when contracting by sealed bid-
ding:

(1) A written action modifying a wage determination
shall be effective if:

(1) It is received by the contracting agency, or notice
of the modification is published in the Federal Register, 10 or
more calendar days before the date of bid opening, or

(i1) It is received by the contracting agency, or notice
of the modification is published in the Federal Register, less
than 10 calendar days before the date of bid opening, unless
the contracting officer finds that there is not reasonable time
available before bid opening to notify the prospective bidders.
(If the contracting officer finds that there is not reasonable
time to notify bidders, a written report of the finding shall be
placed in the contract file and shall be made available to the
Department of Labor upon request.)

(2) All written actions modifying wage determinations
received by the contracting agency after bid opening, or mod-
ifications to general wage determinations, notices of which
are published in the Federal Register after bid opening, shall
not be effective and shall not be included in the solicitation
(but see paragraph (b)(6) of this subsection).
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(3) If an effective modification is received by the con-
tracting officer before bid opening, the contracting officer
shall postpone the bid opening, if necessary, to allow a rea-
sonable time to amend the solicitation to incorporate the mod-
ification and permit bidders to amend their bids. If the
modification does not change the wage rates and would not
warrant amended bids, the contracting officer shall amend the
solicitation to include the number and date of the modifica-
tion.

(4) If an effective modification is received by the con-
tracting officer after bid opening, but before award, the con-
tracting officer shall follow the procedures in 22.404-
5(b)(2)(1) or (ii).

(5) If an effective modification is received by the con-
tracting officer after award, the contracting officer shall mod-
ify the contract to incorporate the wage modification
retroactive to the date of award and equitably adjust the con-
tract price for any increased or decreased cost of performance
resulting from any changed wage rates. If the modification
does not change any wage rates and would not warrant con-
tract price adjustment, the contracting officer shall modify the
contract to include the number and date of the modification.

(6) If an award is not made within 90 days after bid
opening, any modification to a general wage determination,
notice of which is published in the Federal Register before
award, shall be effective for any resultant contract unless an
extension of the 90-day period is obtained from the Adminis-
trator, Wage and Hour Division. An agency head or a designee
may request such an extension from the Administrator. The
request must be supported by a written finding, which shall
include a brief statement of factual support, that the extension
is necessary and proper in the public interest to prevent injus-
tice, undue hardship, or to avoid serious impairment in the
conduct of Government business. The contracting officer
shall follow the procedures in 22.404-5(b)(2).

(c) The following applies when contracting by negotiation:

(1) All written actions modifying wage determinations
received by the contracting agency before contract award, or
modifications to general wage determinations notices of
which are published in the Federal Register before award,
shall be effective.

(2) If an effective wage modification is received by the
contracting officer before award, the contracting officer shall
follow the procedures in 22.404-5(c)(3) or (4).

(3) If an effective wage modification is received by the
contracting officer after award, the contracting officer shall
follow the procedures in 22.404-6(b)(5).

(d) The following applies when modifying a contract to
exercise an option to extend the term of a contract:

(1) A modified wage determination is effective if—

(i) The contracting agency receives a written action
from the Department of Labor prior to exercise of the option,

or within 45 days after submission of a wage determination
request (22.404-3(c)), whichever is later; or

(i1) The Department of Labor publishes notice of
modifications to general wage determinations in the Federal
Register before exercise of the option.

(2) If the contracting officer receives an effective mod-
ified wage determination either before or after execution of
the contract modification to exercise the option, the contract-
ing officer must modify the contract to incorporate the modi-
fied wage determination, and any changed wage rates,
effective as of the date that the option to extend was effective.

22.404-7 Correction of wage determinations containing
clerical errors.

Upon the Department of Labor's own initiative or at the
request of the contracting agency, the Administrator, Wage
and Hour Division, may correct any wage determination
found to contain clerical errors. Such corrections will be
effective immediately, and will apply to any solicitation or
active contract. Before contract award, the contracting officer
must follow the procedures in 22.404-5(b)(1) or (2)(i) or (ii)
in sealed bidding, and the procedures in 22.404-5(c)(3) or (4)
in negotiations. After contract award, the contracting officer
must follow the procedures at 22.404-6(b)(5), except that for
contract modifications to exercise an option to extend the
term of the contract, the contracting officer must follow the
procedures at 22.404-6(d)(2).

22.404-8 Notification of improper wage determination
before award.
(a) Written notification by the Department of Labor
received by the contracting officer prior to award that—

(1) A solicitation includes the wrong wage determina-
tion or the wrong rate schedule; or

(2) A wage determination is withdrawn by the Depart-
ment of Labor as a result of a decision by the Wage Appeals
Board, shall be effective immediately without regard to
22.404-6.

(b) In sealed bidding, the contracting officer shall proceed
in accordance with the following:

(1) If the notification reaches the contracting officer
before bid opening, the contracting officer shall postpone the
bid opening date, if necessary, to allow a reasonable time to—

(1) Obtain the appropriate determination if a new
wage determination is required;

(i) Amend the solicitation to incorporate the deter-
mination (or rate schedule); and

(ii1) Permit bidders to amend their bids. If the appro-
priate wage determination does not change any wage rates
and would not warrant amended bids, the contracting officer
shall amend the solicitation to include the number and date of
the new determination.

22.4-7
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(2) If the notification reaches the contracting officer
after bid opening but before award, the contracting officer
shall delay awarding the contract, if necessary, and if
required, obtain the appropriate wage determination. The
appropriate wage determination shall be processed in accor-
dance with 22.404-5(b)(2)(i) or (ii).

(¢) In negotiated acquisitions, the contracting officer shall
delay award, if necessary, and process the notification in the
manner prescribed for a new wage determination at 22.404-

5(c)(3).

22.404-9 Award of contract without required wage
determination.

(a) If a contract is awarded without the required wage
determination (i.e., incorporating no determination, contain-
ing a clearly inapplicable general wage determination, or con-
taining a project determination which is inapplicable because
of an inaccurate description of the project or its location), the
contracting officer shall initiate action to incorporate the
required determination in the contract immediately upon dis-
covery of the error. If a required wage determination (valid
determination in effect on the date of award) is not available,
the contracting officer shall expeditiously request a wage
determination from the Department of Labor, including a
statement explaining the circumstances and giving the date of
the contract award.

(b) The contracting officer shall—

(1) Modify the contract to incorporate the required
wage determination (retroactive to the date of award) and
equitably adjust the contract price if appropriate; or

(2) Terminate the contract.

22.404-10 Posting wage determinations and notice.

The contractor must keep a copy of the applicable wage
determination (and any approved additional classifications)
posted at the site of the work in a prominent place where the
workers can easily see it. The contracting officer shall furnish
to the contractor, Department of Labor Form WH-1321,
Notice to Employees Working on Federal and Federally
Financed Construction Projects, for posting with the wage
rates. The name, address, and telephone number of the Gov-
ernment officer responsible for the administration of the con-
tract shall be indicated in the poster to inform workers to
whom they may submit complaints or raise questions con-
cerning labor standards.

22.404-11 Wage determination appeals.

The Secretary of Labor has established an Administrative
Review Board which decides appeals of final decisions made
by the Department of Labor concerning Davis-Bacon Act
wage determinations. A contracting agency or other inter-
ested party may file a petition for review under the procedures
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in 29 CFR part 7 if reconsideration by the Administrator has
been sought pursuant to 29 CFR 1.8 and denied.

22.404-12 Labor standards for contracts containing
construction requirements and option provisions that
extend the term of the contract.

(a) Each time the contracting officer exercises an option to
extend the term of a contract for construction, or a contract
that includes substantial and segregable construction work,
the contracting officer must modify the contract to incorpo-
rate the most current wage determination.

(b) If a contract with an option to extend the term of the
contract has indefinite-delivery or indefinite-quantity con-
struction requirements, the contracting officer must incorpo-
rate the wage determination incorporated into the contract at
the exercise of the option into task orders issued during that
option period. The wage determination will be effective for
the complete period of performance of those task orders with-
out further revision.

(¢) The contracting officer must include in fixed-price con-
tracts a clause that specifies one of the following methods,
suitable to the interest of the Government, to provide an
allowance for any increases or decreases in labor costs that
result from the inclusion of the current wage determination at
the exercise of an option to extend the term of the contract:

(1) The contracting officer may provide the offerors the
opportunity to bid or propose separate prices for each option
period. The contracting officer must not further adjust the
contract price as a result of the incorporation of a new or
revised wage determination at the exercise of each option to
extend the term of the contract. Generally, this method is used
in construction-only contracts (with options to extend the
term) that are not expected to exceed a total of 3 years.

(2) The contracting officer may include in the contract

a separately specified pricing method that permits an adjust-
ment to the contract price or contract labor unit price at the
exercise of each option to extend the term of the contract. At
the time of option exercise, the contracting officer must incor-
porate a new wage determination into the contract, and must
apply the specific pricing method to calculate the contract
price adjustment. An example of a contract pricing method
that the contracting officer might separately specify is incor-
poration in the solicitation and resulting contract of the pric-
ing data from an annually published unit pricing book (e.g.,
the R.S. Means Cost Estimating System, or the U.S. Army
Computer-Aided Cost Estimating System), which is multi-
plied in the contract by a factor proposed by the contractor
(e.g., .95 or 1.1). At option exercise, the contracting officer
incorporates the pricing data from the latest annual edition of
the unit pricing book, multiplied by the factor agreed to in the
basic contract. The contracting officer must not further adjust
the contract price as a result of the incorporation of the new
or revised wage determination.
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(3) The contracting officer may provide for a contract
price adjustment based solely on a percentage rate determined
by the contracting officer using a published economic indica-
tor incorporated into the solicitation and resulting contract.
At the exercise of each option to extend the term of the con-
tract, the contracting officer will apply the percentage rate,
based on the economic indicator, to the portion of the contract
price or contract unit price designated in the contract clause
as labor costs subject to the provisions of the Davis-Bacon
Act. The contracting officer must insert 50 percent as the esti-
mated portion of the contract price that is labor unless the con-
tracting officer determines, prior to issuance of the
solicitation, that a different percentage is more appropriate for
a particular contract or requirement. This percentage adjust-
ment to the designated labor costs must be the only adjust-
ment made to cover increases in wages and/or benefits
resulting from the incorporation of a new or revised wage
determination at the exercise of the option.

(4) The contracting officer may provide a computation
method to adjust the contract price to reflect the contractor's
actual increase or decrease in wages and fringe benefits (com-
bined) to the extent that the increase is made to comply with,
or the decrease is voluntarily made by the contractor as a
result of incorporation of, a new or revised wage determina-
tion at the exercise of the option to extend the term of the con-
tract. Generally, this method is appropriate for use only if
contract requirements are predominately services subject to
the Service Contract Act and the construction requirements
are substantial and segregable. The methods used to adjust
the contract price for the service requirements and the con-
struction requirements would be similar.

22.405 Labor standards for construction work performed
under facilities contracts.

If it is not certain at the time of contract award that con-
struction work may be required under a facilities contract (see
45.301), the clause at 52.222-17, Labor Standards for Con-
struction Work—Facilities Contracts (see 22.407(c)), shall be
included in the contract. When covered construction work is
necessary after contract award, the contracting officer shall
obtain the appropriate wage determination and incorporate it
in the contract and identify the item or items of construction
work to which the clauses apply.

22.406 Administration and enforcement.

22.406-1 Policy.

(a) General. Contracting agencies are responsible for
ensuring the full and impartial enforcement of labor standards
in the administration of construction contracts. Contracting
agencies shall maintain an effective program that shall
include—

(1) Ensuring that contractors and subcontractors are
informed, before commencement of work, of their obligations
under the labor standards clauses of the contract;

(2) Adequate payroll reviews, on-site inspections, and
employee interviews to determine compliance by the contrac-
tor and subcontractors, and prompt initiation of corrective
action when required,

(3) Prompt investigation and disposition of complaints;
and

(4) Prompt submission of all reports required by this
subpart.

(b) Preconstruction letters and conferences. Before con-
struction begins, the contracting officer shall inform the con-
tractor of the labor standards clauses and wage determination
requirements of the contract and of the contractor's and any
subcontractor's responsibilities under the contract. Unless it is
clear that the contractor is fully aware of the requirements, the
contracting officer shall issue an explanatory letter and/or
arrange a conference with the contractor promptly after award
of the contract.

22.406-2 Wages, fringe benefits, and overtime.

(a) In computing wages paid to a laborer or mechanic, the
contractor may include only the following items:

(1) Amounts paid in cash to the laborer or mechanic, or
deducted from payments under the conditions set forth in 29
CFR 3.5.

(2) Contributions (except those required by Federal,
State, or local law) the contractor makes irrevocably to a
trustee or a third party under any bona fide plan or program
to provide for medical or hospital care, pensions, compensa-
tion for injuries or illness resulting from occupational activity,
unemployment benefits, life insurance, disability and sick-
ness insurance, accident insurance, or any other bona fide
fringe benefit.

(3) Other contributions or anticipated costs for bona
fide fringe benefits to the extent expressly approved by the
Secretary of Labor.

(b)(1) The contractor may satisfy the obligation under the
clause at 52.222-6, Davis-Bacon Act, by providing wages
consisting of any combination of contributions or costs as
specified in paragraph (a) of this subsection, if the total cost
of the combination is not less than the total of the basic hourly
rate and fringe benefits payments prescribed in the wage
determination for the classification of laborer or mechanic
concerned.

(2) Wages provided by the contractor and fringe bene-
fits payments required by the wage determination may
include items that are not stated as exact cash amounts. In
these cases, the hourly cash equivalent of the cost of these
items shall be determined by dividing the employer's contri-
butions or costs by the employee's hours worked during the
period covered by the costs or contributions. For example, if
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a contractor pays a monthly health insurance premium of
$112 for a particular employee who worked 125 hours during
the month, the hourly cash equivalent is determined by divid-
ing $112 by 125 hours, which equals $0.90 per hour. Simi-
larly, the calculation of hourly cash equivalent for nine paid
holidays per year for an employee with a hourly rate of pay of
$5.00 is determined by multiplying $5.00 by 72 (9 days at 8
hours each), and dividing the result of $360 by the number of
hours worked by the employee during the year. If the inter-
ested parties (contractor, contracting officer, and employees
or their representative) cannot agree on the cash equivalent,
the contracting officer shall submit the question for final
determination to the Department of Labor as prescribed by
agency procedures. The information submitted shall
include—

(1) A comparison of the payments, contributions, or
costs in the wage determination with those made or proposed
as equivalents by the contractor; and

(i) The comments and recommendations of the con-
tracting officer.

(c) In computing required overtime payments, (i.e., 1 1/2
times the basic hourly rate of pay) the contractor shall use the
basic hourly rate of pay in the wage determination, or the
basic hourly rate actually paid by the contractor, if higher. The
basic rate of pay includes employee contributions to fringe
benefits, but excludes the contractor's contributions, costs, or
payment of cash equivalents for fringe benefits. Overtime
shall not be computed on a rate lower than the basic hourly
rate in the wage determination.

22.406-3 Additional classifications.

(a) If any laborer or mechanic is to be employed in a clas-
sification that is not listed in the wage determination applica-
ble to the contract, the contracting officer, pursuant to the
clause at 52.222-6, Davis-Bacon Act, shall require that the
contractor submit to the contracting officer, Standard Form
(SF) 1444, Request for Authorization of Additional Classifi-
cation and Rate, which, along with other pertinent data, con-
tains the proposed additional classification and minimum
wage rate including any fringe benefits payments.

(b) Upon receipt of SF 1444 from the contractor, the con-
tracting officer shall review the request to determine whether
it meets the following criteria:

(1) The classification is appropriate and the work to be
performed by the classification is not performed by any clas-
sification contained in the applicable wage determination.

(2) The classification is utilized in the area by the con-
struction industry.

(3) The proposed wage rate, including any fringe bene-
fits, bears a reasonable relationship to the wage rates in the
wage determination in the contract.

(c)(1) If the criteria in paragraph (b) of this subsection are
met and the contractor and the laborers or mechanics to be
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employed in the additional classification (if known) or their
representatives agree to the proposed additional classifica-
tion, and the contracting officer approves, the contracting
officer shall submit a report (including a copy of SF 1444) of
that action to the Administrator, Wage and Hour Division, for
approval, modification, or disapproval of the additional clas-
sification and wage rate (including any amount designated for
fringe benefits); or

(2) If the contractor, the laborers or mechanics to be
employed in the classification or their representatives, and the
contracting officer do not agree on the proposed additional
classification, or if the criteria are not met, the contracting
officer shall submit a report (including a copy of SF 1444)
giving the views of all interested parties and the contracting
officer's recommendation to the Administrator, Wage and
Hour Division, for determination of appropriate classification
and wage rate.

(d)(1) Within 30 days of receipt of the report, the Admin-
istrator, Wage and Hour Division, will complete action and so
advise the contracting officer, or will notify the contracting
officer that additional time is necessary.

(2) Upon receipt of the Department of Labor's action,
the contracting officer shall forward a copy of the action to
the contractor, directing that the classification and wage rate
be posted in accordance with paragraph (a) of the clause at
52.222-6 and that workers in the affected classification
receive no less than the minimum rate indicated from the first
day on which work under the contract was performed in the
classification.

(e) In each option to extend the term of the contract, if any
laborer or mechanic is to be employed during the option in a
classification that is not listed (or no longer listed) on the
wage determination incorporated in that option, the contract-
ing officer must require that the contractor submit a request
for conformance using the procedures noted in paragraphs (a)
through (d) of this section.

22.406-4 Apprentices and trainees.

(a) The contracting officer shall review the contractor's
employment and payment records of apprentices and trainees
made available pursuant to the clause at 52.222-8, Payrolls
and Basic Records, to ensure that the contractor has complied
with the clause at 52.222-9, Apprentices and Trainees.

(b) If a contractor has classified employees as apprentices,
trainees, or helpers without complying with the requirements
of the clause at 52.222-9, the contracting officer shall reject
the classification and require the contractor to pay the affected
employees at the rates applicable to the classification of the
work actually performed.

22.406-5 Subcontracts.
In accordance with the requirements of the clause at
52.222-11, Subcontracts (Labor Standards), the contractor
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and subcontractors at any tier are required to submit a fully
executed SF 1413, Statement and Acknowledgment, upon
award of each subcontract.

22.406-6 Payrolls and statements.

(a) Submission. In accordance with the clause at 52.222-8,
Payrolls and Basic Records, the contractor must submit or
cause to be submitted, within 7 calendar days after the regular
payment date of the payroll week covered, for the contractor
and each subcontractor, (1) copies of weekly payrolls appli-
cable to the contract, and (2) weekly payroll statements of
compliance. The contractor may use the Department of Labor
Form WH-347, Payroll (For Contractor's Optional Use), or a
similar form that provides the same data and identical repre-
sentation.

(b) Withholding for nonsubmission. If the contractor fails
to submit copies of its or its subcontractors' payrolls promptly,
the contracting officer shall, from any payment due to the con-
tractor, withhold approval of an amount that the contracting
officer considers necessary to protect the interest of the Gov-
ernment and the employees of the contractor or any subcon-
tractor.

(¢) Examination. (1) The contracting officer shall examine
the payrolls and payroll statements to ensure compliance with
the contract and any statutory or regulatory requirements. Par-
ticular attention should be given to—

(i) The correctness of classifications and rates;

(i1) Fringe benefits payments;

(iii) Hours worked,

(iv) Deductions; and

(v) Disproportionate employment ratios of laborers,
apprentices or trainees to journeymen.

(2) Fringe benefits payments, contributions made, or
costs incurred on other than a weekly basis shall be consid-
ered as a part of weekly payments to the extent they are cred-
itable to the particular weekly period involved and are
otherwise acceptable.

(d) Preservation. The contracting agency shall retain pay-
rolls and statements of compliance for 3 years after comple-
tion of the contract and make them available when requested
by the Department of Labor at any time during that period.
Submitted payrolls shall not be returned to a contractor or
subcontractor for any reason, but copies thereof may be fur-
nished to the contractor or subcontractor who submitted them,
or to a higher tier contractor or subcontractor.

(e) Disclosure of payroll records. Contractor payroll
records in the Government's possession must be carefully pro-
tected from any public disclosure which is not required by
law, since payroll records may contain information in which
the contractor's employees have a privacy interest, as well as
information in which the contractor may have a proprietary
interest that the Government may be obliged to protect. Ques-

tions concerning release of this information may involve the
Freedom of Information Act (FOIA).

22.406-7 Compliance checking.

(a) General. The contracting officer shall make checks and
investigations on all contracts covered by this subpart as may
be necessary to ensure compliance with the labor standards
requirements of the contract.

(b) Regular compliance checks. Regular compliance
checking includes the following activities:

(1) Employee interviews to determine correctness of
classifications, rates of pay, fringe benefits payments, and
hours worked. (See Standard Form 1445.)

(2) On-site inspections to check type of work per-
formed, number and classification of workers, and fulfillment
of posting requirements.

(3) Payroll reviews to ensure that payrolls of prime con-
tractors and subcontractors have been submitted on time and
are complete and in compliance with contract requirements.

(4) Comparison of the information in this paragraph (b)
with available data, including daily inspector's report and
daily logs of construction, to ensure consistency.

(c) Special compliance checks. Situations that may require
special compliance checks include —

(1) Inconsistencies, errors, or omissions detected dur-
ing regular compliance checks; or

(2) Receipt of a complaint alleging violations. If the
complaint is not specific enough, the complainant shall be so
advised and invited to submit additional information.

22.406-8 Investigations.

Conduct labor standards investigations when available
information indicates such action is warranted. In addition,
the Department of Labor may conduct an investigation on its
own initiative or may request a contracting agency to do so.

(a) Contracting agency responsibilities. Conduct an inves-
tigation when a compliance check indicates that substantial or
willful violations may have occurred or violations have not
been corrected.

(1) The investigation must—

(1) Include all aspects of the contractor’s compliance
with contract labor standards requirements;

(i1) Not be limited to specific areas raised in a com-
plaint or uncovered during compliance checks; and

(ii1) Use personnel familiar with labor laws and their
application to contracts.

(2) Do not disclose contractor employees’ oral or writ-
ten statements taken during an investigation or the
employee’s identity to anyone other than an authorized Gov-
ernment official without that employee’s prior signed con-
sent.

(3) Send a written request to the Administrator, Wage
and Hour Division, to obtain—
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(1) Investigation and enforcement instructions; or

(i1) Available pertinent Department of Labor files.

(4) Obtain permission from the Department of Labor
before disclosing material obtained from Labor Department
files, other than computations of back wages and liquidated
damages and summaries of back wages due, to anyone other
than Government contract administrators.

(b) Investigation report. The contracting officer must
review the investigation report on receipt and make prelimi-
nary findings. The contracting officer normally must not base
adverse findings solely on employee statements that the
employee does not wish to have disclosed. However, if the
investigation establishes a pattern of possible violations that
are based on employees’ statements that are not authorized for
disclosure, the pattern itself may support a finding of non-
compliance.

(c) Contractor Notification. After completing the review,
the contracting officer must—

(1) Provide the contractor any written preliminary find-
ings and proposed corrective actions, and notice that the con-
tractor has the right to request that the basis for the findings
be made available and to submit written rebuttal information.

(2) Upon request, provide the contractor with rationale
for the findings. However, under no circumstances will the
contracting officer permit the contractor to examine the inves-
tigation report. Also, the contracting officer must not disclose
the identity of any employee who filed a complaint or who
was interviewed, without the prior consent of the employee.

(3)(1) The contractor may rebut the findings in writing
within 60 days after it receives a copy of the preliminary find-
ings. The rebuttal becomes part of the official investigation
record. If the contractor submits a rebuttal, evaluate the pre-
liminary findings and notify the contractor of the final find-
ings.

(i1) If the contracting officer does not receive a
timely rebuttal, the contracting officer must consider the pre-
liminary findings final.

(4) If appropriate, request the contractor to make resti-
tution for underpaid wages and assess liquidated damages. If
the request includes liquidated damages, the request must
state that the contractor has 60 days to request relief from such
assessment.

(d) Contracting officer s report. After taking the actions
prescribed in paragraphs (b) and (c) of this subsection—

(1) The contracting officer must prepare and forward a
report of any violations, including findings and supporting
evidence, to the agency head. Standard Form 1446, Labor
Standards Investigation Summary Sheet, is the first page of
the report; and

(2) The agency head must process the report as follows:

(1) The contracting officer must send a detailed
enforcement report to the Administrator, Wage and Hour
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Division, within 60 days after completion of the investigation,
if—

(A) A contractor or subcontractor underpaid by
$1,000 or more;

(B) The contracting officer believes that the vio-
lations are aggravated or willful (or there is reason to believe
that the contractor has disregarded its obligations to employ-
ees and subcontractors under the Davis-Bacon Act);

(C) The contractor or subcontractor has not made
restitution; or

(D) Future compliance has not been assured.

(i1) If the Department of Labor expressly requested
the investigation and none of the conditions in paragraph
(d)(2)(1) of this subsection exist, submit a summary report to
the Administrator, Wage and Hour Division. The report must
include—

(A) A summary of any violations;

(B) The amount of restitution paid;

(C) The number of workers who received restitu-
tion;

(D) The amount of liquidated damages assessed
under the Contract Work Hours and Safety Standards Act;

(E) Corrective measures taken; and

(F) Any information that may be necessary to
review any recommendations for an appropriate adjustment
in liquidated damages.

(iii) If none of the conditions in paragraphs (d)(2)(i)
or (ii) of this subsection are present, close the case and retain
the report in the appropriate contract file.

(iv) If substantial evidence is found that violations
are willful and in violation of a criminal statute, (generally 18
U.S.C. 874 or 1001), forward the report (supplemented if nec-
essary) to the Attorney General of the United States for pros-
ecution if the facts warrant. Notify the Administrator, Wage
and Hour Division, when the report is forwarded for the
Attorney General’s consideration.

(e) Department of Labor investigations. The Department
of Labor will furnish the contracting officer an enforcement
report detailing violations found and any corrective action
taken by the contractor, in investigations that disclose—

(1) Underpayments totaling $1,000 or more;

(2) Aggravated or willful violations (or, when the con-
tracting officer believes that the contractor has disregarded its
obligations to employees and subcontractors under the Davis-
Bacon Act); or

(3) Potential assessment of liquidated damages under
the Contract Work Hours and Safety Standards Act.

(f) Other investigations. The Department of Labor will
provide a letter summarizing the findings of the investigation
to the contracting officer for all investigations that are not
described in paragraph (e) of this subsection.
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22.406-9 Withholding from or suspension of contract
payments.

(a) Withholding from contract payments. If the contracting
officer believes a violation exists (see 22.406-8), or upon
request of the Department of Labor, the contracting officer
must withhold from payments due the contractor an amount
equal to the estimated wage underpayment and estimated lig-
uidated damages due the United States under the Contract
Work Hours and Safety Standards Act. (See 22.302.)

(1) If the contracting officer believes a violation exists
or upon request of the Department of Labor, the contracting
officer must withhold funds from any current Federal contract
or Federally assisted contract with the same prime contractor
that is subject to either Davis-Bacon Act or Contract Work
Hours and Safety Standards Act requirements.

(2) If a subsequent investigation confirms violations,
the contracting officer must adjust the withholding as neces-
sary. However, if the Department of Labor requested the with-
holding, the contracting officer must not reduce or release the
withholding without written approval of the Department of
Labor.

(3) Use withheld funds as provided in paragraph (c) of
this subsection to satisfy assessed liquidated damages, and
unless the contractor makes restitution, validated wage under-
payments.

(b) Suspension of contract payments. If a contractor or sub-
contractor fails or refuses to comply with the labor standards
clauses of the Davis-Bacon Act and related statutes, the
agency, upon its own action or upon the written request of the
Department of Labor, must suspend any further payment,
advance, or guarantee of funds until the violations cease or
until the agency has withheld sufficient funds to compensate
employees for back wages, and to cover any liquidated dam-
ages due.

(¢) Disposition of contract payments withheld or sus-
pended—(1) Forwarding wage underpayments to the Secre-
tary of the Treasury. Upon final administrative determination,
if the contractor or subcontractor has not made restitution, the
contracting officer must forward to the appropriate disbursing
office Standard Form (SF) 1093, Schedule of Withholdings
Under the Davis-Bacon Act (40 U.S.C. 276(a)) and/or Con-
tract Work Hours and Safety Standards Act (40 U.S.C. 327-
333). Attach to the SF 1093 a list of the name, social security
number, and last known address of each affected employee;
the amount due each employee; employee claims if feasible;
and a brief rationale for restitution. Also, the contracting
officer must indicate if restitution was not made because the
employee could not be located. The Government may assist
underpaid employees in preparation of their claims. The dis-
bursing office must submit the SF 1093 with attached addi-
tional data and the funds withheld (by check) to the Secretary
of the Treasury.

(2) Returning of withheld funds to contractor. When
funds withheld exceed the amount required to satisfy vali-
dated wage underpayments and assessed liquidated damages,
return the funds to the contractor.

(3) Limitation on forwarding or returning funds. If the
Department of Labor requested the withholding or if the find-
ings are disputed (see 22.406-10(e)), the contracting officer
must not forward the funds to the Secretary of the Treasury,
or return them to the contractor without approval by the
Department of Labor.

(4) Liquidated damages. Upon final administrative
determination, the contracting officer must dispose of funds
withheld or collected for liquidated damages in accordance
with agency procedures.

22.406-10 Disposition of disputes concerning construction
contract labor standards enforcement.

(a) The areas of possible differences of opinion between
contracting officers and contractors in construction contract
labor standards enforcement include—

(1) Misclassification of workers;

(2) Hours of work;

(3) Wage rates and payment;

(4) Payment of overtime;

(5) Withholding practices; and

(6) The applicability of the labor standards require-
ments under varying circumstances.

(b) Generally, these differences are settled administra-
tively at the project level by the contracting agency. If neces-
sary, these differences may be settled with assistance from the
Department of Labor.

(c) When requesting the contractor to take corrective
action in labor violation cases, the contracting officer shall
inform the contractor of the following:

(1) Disputes concerning the labor standards require-
ments of the contract are handled under the contract clause at
52.222-14, Disputes Concerning Labor Standards, and not
under the clause at 52.233-1, Disputes.

(2) The contractor may appeal the contracting officer's
findings or part thereof by furnishing the contracting officer
a complete statement of the reasons for the disagreement with
the findings.

(d) The contracting officer shall promptly transmit the con-
tracting officer's findings and the contractor's statement to the
Administrator, Wage and Hour Division.

(¢) The Administrator, Wage and Hour Division, will
respond directly to the contractor or subcontractor, with a
copy to the contracting agency. The contractor or subcontrac-
tor may appeal the Administrator's findings in accordance
with the procedures outlined in Labor Department Regula-
tions (29 CFR 5.11). Hearings before administrative law
judges are conducted in accordance with 29 CFR part 6, and
hearings before the Labor Department Administrative
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Review Board are conducted in accordance with 29 CFR
part 7.

(f) The Administrator, Wage and Hour Division, may insti-
tute debarment proceedings against the contractor or subcon-
tractor if the Administrator finds reasonable cause to believe
that the contractor or subcontractor has committed willful or
aggravated violations of the Contract Work Hours and Safety
Standards Act or the Copeland (Anti-Kickback) Act, or any
of the applicable statutes listed in 29 CFR 5.1 other than the
Davis-Bacon Act, or has committed violations of the Davis-
Bacon Act that constitute a disregard of its obligations to
employees or subcontractors under Section 3(a) of that Act.

22.406-11 Contract terminations.

If a contract or subcontract is terminated for violation of
the labor standards clauses, the contracting agency shall sub-
mit a report to the Administrator, Wage and Hour Division,
and the Comptroller General. The report shall include—

(a) The number of the terminated contract;

(b) The name and address of the terminated contractor or
subcontractor;

(c) The name and address of the contractor or subcontrac-
tor, if any, who is to complete the work;

(d) The amount and number of the replacement contract, if
any; and

(e) A description of the work.

22.406-12 Cooperation with the Department of Labor.

(a) The contracting agency shall cooperate with represen-
tatives of the Department of Labor in the inspection of
records, interviews with workers, and all other aspects of
investigations undertaken by the Department of Labor. When
requested, the contracting agency shall furnish to the Secre-
tary of Labor any available information on contractors, sub-
contractors, current and previous contracts, and the nature of
the contract work.

(b) If a Department of Labor representative undertakes an
investigation at a construction project, the contracting officer
shall inquire into the scope of the investigation, and request
to be notified immediately of any violations discovered under
the Davis-Bacon Act, the Contract Work Hours and Safety
Standards Act, or the Copeland (Anti-Kickback) Act.

22.406-13 Semiannual enforcement reports.

A semiannual report on compliance with and enforcement
of the construction labor standards requirements of the Davis-
Bacon Act and Contract Work Hours and Safety Standards
Act is required from each contracting agency. The reporting
periods are October 1 through March 31 and April 1 through
September 30. The reports shall only contain information as
to the enforcement actions of the contracting agency and shall
be prepared as prescribed in Department of Labor memoranda
and submitted to the Department of Labor within 30 days after

22.4-14

the end of the reporting period. This report has been assigned
interagency report control number 1482-DOL-SA.

22.407 Contract clauses.

(a) The contracting officer shall insert the following
clauses in solicitations and contracts in excess of $2,000 for
construction within the United States:

(1) The clause at 52.222-6, Davis-Bacon Act.

(2) The clause at 52.222-7, Withholding of Funds.

(3) The clause at 52.222-8, Payrolls and Basic Records.

(4) The clause at 52.222-9, Apprentices and Trainees.

(5) The clause at 52.222-10, Compliance with Cope-
land Act Requirements.

(6) The clause at 52.222-11, Subcontracts (Labor Stan-
dards).

(7) The clause at 52.222-12, Contract Termination-
Debarment.

(8) The clause at 52.222-13, Compliance with Davis-
Bacon and Related Act Regulations.

(9) The clause at 52.222-14, Disputes Concerning
Labor Standards.

(10) The clause at 52.222-15, Certification of Eligibil-
ity.

(b) The contracting officer shall insert the clause at
52.222-16, Approval of Wage Rates, in solicitations and con-
tracts in excess of $2,000 for cost-reimbursement construc-
tion to be performed within the United States, except for
contracts with a State or political subdivision thereof.

(c) A contract that is not primarily for construction may
contain a requirement for some construction work to be per-
formed in the United States. If under 22.402(b) the require-
ments of this subpart apply to the construction work, the
contracting officer shall insert in such solicitations and con-
tracts the applicable construction labor standards clauses
required in this section and identify the item or items of con-
struction work to which the clauses apply.

(d) The contracting officer shall insert the clause at
52.222-17, Labor Standards for Construction Work—Facili-
ties Contracts, in solicitations and contracts, if a facilities con-
tract (see 45.301) may require covered construction work (see
22.402(b)) to be performed in the United States.

(e) Insert the clause at 52.222-30, Davis-Bacon Act—Price
Adjustment (None or Separately Specified Pricing Method),
in solicitations and contracts if the contract is expected to
be—

(1) A fixed-price contract subject to the Davis-Bacon
Act that will contain option provisions by which the contract-
ing officer may extend the term of the contract, and the con-
tracting officer determines the most appropriate contract price
adjustment method is the method at 22.404-12(c)(1) or (2); or

(2) A cost-reimbursable type contract subject to the
Davis-Bacon Act that will contain option provisions by which
the contracting officer may extend the term of the contract.
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(f) Insert the clause at 52.222-31, Davis-Bacon Act—Price
Adjustment (Percentage Method), in solicitations and con-
tracts if the contract is expected to be a fixed-price contract
subject to the Davis-Bacon Act that will contain option pro-
visions by which the contracting officer may extend the term
of the contract, and the contracting officer determines the

most appropriate contract price adjustment method is the
method at 22.404-12(c)(3).

(g) Insert the clause at 52.222-32, Davis-Bacon Act—
Price Adjustment (Actual Method), in solicitations and con-
tracts if the contract is expected to be a fixed-price contract
subject to the Davis-Bacon Act that will contain option pro-
visions by which the contracting officer may extend the term
of the contract, and the contracting officer determines the
most appropriate method to establish contract price is the
method at 22.404-12(c)(4).
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Subpart 22.13—Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible
Veterans

22.1300 Scope of subpart.

This subpart prescribes policies and procedures for imple-
menting the Vietnam Era Veterans' Readjustment Assistance
Act of 1972 (38 U.S.C. 4211 and 4212) (the Act); Executive
Order 11701, January 24, 1973 (3 CFR 1971 - 1975 Comp.,
p. 752); the regulations of the Secretary of Labor (41 CFR
Part 60-250 and Part 61-250); and the Veterans Employment
Opportunities Act of 1998, Public Law 105-339.

22.1301 Definition.

“United States,” as used in this subpart, means the States,
the District of Columbia, the Commonwealth of Puerto Rico,
the Commonwealth of the Northern Mariana Islands, Ameri-

can Samoa, Guam, the Virgin Islands of the United States, and
Wake Island.

22.1302 Policy.

(a) Contractors and subcontractors, when entering into
contracts or subcontracts subject to the Act, must—

(1) List all employment openings, with the appropriate
local employment service office except for—

(i) Executive and top management positions;

(i1) Positions to be filled from within the contractor's
organization; and

(iii) Positions lasting three days or less.

(2) Take affirmative action to employ, and advance in
employment, qualified special disabled veterans, veterans of
the Vietnam era, and other eligible veterans without discrim-
ination based on their disability or veteran's status.

(b) Except for contracts for commercial items or contracts
that do not exceed the simplified acquisition threshold, con-
tracting officers must not obligate or expend funds appropri-
ated for the agency for a fiscal year to enter into a contract for
the procurement of personal property and nonpersonal ser-
vices (including construction) with a contractor that has not
submitted a required annual Form VETS-100, Federal Con-
tractor Veterans' Employment Report (VETS-100 Report),
with respect to the preceding fiscal year if the contractor was
subject to the reporting requirements of 38 U.S.C. 4212(d) for
that fiscal year.

22.1303 Applicability.

(a) The Act applies to all contracts and subcontracts for
personal property and nonpersonal services (including con-
struction) of $25,000 or more except as waived by the Secre-
tary of Labor.

(b) The requirements of the clause at 52.222-35, Equal
Opportunity for Special Disabled Veterans, Veterans of the
Vietnam Era, and Other Eligible Veterans, in any contract

with a State or local government (or any agency, instrumen-
tality, or subdivision) do not apply to any agency, instrumen-
tality, or subdivision of that government that does not
participate in work on or under the contract.

(c) The Act requires submission of the VETS-100 Report
in all cases where the contractor or subcontractor has received
an award of $25,000 or more, except for awards to State and
local governments, and foreign organizations where the
workers are recruited outside of the United States.

22.1304 Procedures.

To verify if a proposed contractor is current with its sub-
mission of the VETS-100 Report, the contracting officer
may—

(a) Query the Department of Labor's VETS-100 Database
via the Internet at http://www.vets100.cudenver.edu/
vets100search.htm using the validation code “vets” to pro-
ceed with the search in the database; or

(b) Contact the VETS-100 Reporting Systems via e-mail
at verify@vets100.com for confirmation, if the proposed con-
tractor represents that it has submitted the VETS-100 Report
and is not listed in the database.

22.1305 Waivers.

(a) The Deputy Assistant Secretary for Federal Contract
Compliance Programs, Department of Labor (Deputy Assis-
tant Secretary of Labor), may waive any or all of the terms of
the clause at 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans for—

(1) Any contract if a waiver is in the national interest; or
(2) Groups or categories of contracts if a waiver is in the
national interest and it is—
(1) Impracticable to act on each request individually;
and
(i) Determined that the waiver will substantially
contribute to convenience in administering the Act.

(b) The head of the agency may waive any requirement in
this subpart when it is determined that the contract is essential
to the national security, and that its award without complying
with such requirements is necessary to the national security.
Upon making such a determination, the head of the agency
must notify the Deputy Assistant Secretary of Labor in writ-
ing within 30 days.

(¢) The contracting officer must submit requests for waiv-
ers in accordance with agency procedures.

(d) The Deputy Assistant Secretary of Labor may with-
draw an approved waiver for a specific contract or group of
contracts to be awarded, when in the Deputy's judgment such
action is necessary to achieve the purposes of the Act. The
withdrawal does not apply to awarded contracts. For procure-
ments entered into by sealed bidding, such withdrawal does
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not apply unless the withdrawal is made more than 10 calen-
dar days before the date set for the opening of bids.

22.1306 Department of Labor notices and reports.

(a) The contracting officer must furnish to the contractor
appropriate notices for posting when they are prescribed by
the Deputy Assistant Secretary of Labor (see http://
www?2.dol.gov/dol/esa/public/ofcp_org.htm).

(b) The Act requires contractors and subcontractors to sub-
mit a report at least annually to the Secretary of Labor regard-
ing employment of special disabled veterans, veterans of the
Vietnam era, and other eligible veterans unless all of the terms
ofthe clause at 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans, have been waived (see 22.1305). The contractor
and subcontractor must use Form VETS-100, Federal Con-
tractor Veterans' Employment Report, to submit the required
reports.

22.1307 Collective bargaining agreements.

If performance under the clause at 52.222-35, Equal
Opportunity for Special Disabled Veterans, Veterans of the
Vietnam Era, and Other Eligible Veterans, may necessitate a
revision of a collective bargaining agreement, the contracting
officer must advise the affected labor unions that the Depart-
ment of Labor will give them appropriate opportunity to
present their views. However, neither the contracting officer
nor any representative of the contracting officer may discuss
with the contractor or any labor representative any aspect of
the collective bargaining agreement.

22.1308 Complaint procedures.

Following agency procedures, the contracting office must
forward any complaints received about the administration of
the Act to the Veterans' Employment and Training Service of
the Department of Labor, or through the local Veterans'
Employment Representative or designee, at the local State
employment office. The Deputy Assistant Secretary of Labor
is responsible for investigating complaints.

22.13-2

22.1309 Actions because of noncompliance.

The contracting officer must take necessary action as soon
as possible upon notification by the appropriate agency offi-
cial to implement any sanctions imposed on a contractor by
the Department of Labor for violations of the clause at
52.222-35, Equal Opportunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible Veterans.
These sanctions (see 41 CFR 60-250.66) may include—

(a) Withholding payments;
(b) Termination or suspension of the contract; or
(c) Debarment of the contractor.

22.1310 Solicitation provision and contract clauses.

(a)(1) Insert the clause at 52.222-35, Equal Opportunity
for Special Disabled Veterans, Veterans of the Vietnam Era,
and Other Eligible Veterans, in solicitations and contracts if
the expected value is $25,000 or more, except when—

(i) Work is performed outside the United States by
employees recruited outside the United States; or

(i) The Deputy Assistant Secretary of Labor has
waived, in accordance with 22.1305(a) or the head of the
agency has waived, in accordance with 22.1305(b) all of the
terms of the clause.

(2) If the Deputy Assistant Secretary of Labor or the
head of the agency waives one or more (but not all) of the
terms of the clause, use the basic clause with its Alternate I.

(b) Insert the clause at 52.222-37, Employment Reports on
Special Disabled Veterans, Veterans of the Vietnam Era, and
Other Eligible Veterans, in solicitations and contracts contain-
ing the clause at 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans.

(c) Insert the provision at 52.222-38, Compliance with
Veterans' Employment Reporting Requirements, in solicita-
tions when it is anticipated the contract award will exceed the
simplified acquisition threshold and the contract is not for
acquisition of commercial items.
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Subpart 46.8—Contractor Liability for Loss of
or Damage to Property of the Government

46.800 Scope of subpart.

This subpart prescribes policies and procedures for limit-
ing contractor liability for loss of or damage to property of the
Government that—

(a) Occurs after acceptance and

(b) Results from defects or deficiencies in the supplies
delivered or services performed.

46.801 Applicability.

(a) This subpart applies to contracts other than those for (1)
information technology, including telecommunications, (2)
construction, (3) architect-engineer services, and (4) mainte-
nance and rehabilitation of real property. This subpart does
not apply to commercial items.

(b) See Subpart 46.7, Warranties, for policies and proce-
dures concerning contractor liability caused by nonconform-
ing technical data.

46.802 Definition.
“High-value item,” as used in this subpart, means a con-
tract end item that—

(1) Has a high unit cost (normally exceeding $100,000
per unit), such as an aircraft, an aircraft engine, a communi-
cation system, a computer system, a missile, or a ship, and

(2) Is designated by the contracting officer as a high-
value item.

46.803 Policy.

(a) General. The Government will generally act as a self-
insurer by relieving contractors, as specified in this subpart,
of liability for loss of or damage to property of the Govern-
ment that (1) occurs after acceptance of supplies delivered or
services performed under a contract and (2) results from
defects or deficiencies in the supplies or services. However,
the Government will not relieve the contractor of liability for
loss of or damage to the contract end item itself, except for
high-value items.

(b) High-value items. In contracts requiring delivery of
high-value items, the Government will relieve contractors of
contractual liability for loss of or damage to those items.
However, this relief shall not limit the Government’s rights
arising under the contract to—

(1) Have any defective item or its components cor-
rected, repaired, or replaced when the defect or deficiency is
discovered before the loss of or damage to a high-value item
occurs; or

(2) Obtain equitable relief when the defect or deficiency
is discovered after such loss or damage occurs.

(¢) Exception. The Government will not provide contrac-
tual relief under paragraphs (a) and (b) of this section when
contractor liability can be preserved without increasing the
contract price.

(d) Limitations. Subject to the specific terms of the limita-
tion of liability clause included in the contract, the relief pro-
vided under paragraphs (a) and (b) of this section does not
apply—

(1) To the extent that contractor liability is expressly
provided under a contract clause authorized by this regula-
tion;

(2) When a defect or deficiency in, or Government’s
acceptance of, the supplies or services results from willful
misconduct or lack of good faith on the part of the contractor’s
managerial personnel; or

(3) To the extent that any contractor insurance, or self-
insurance reserve, covers liability for loss or damage suffered
by the Government through purchase or use of the supplies
delivered or services performed under the contract.

46.804 [Reserved]

46.805 Contract clauses.

(a) Contracts that exceed the simplified acquisition thresh-
old. The contracting officer shall insert the appropriate clause
or combination of clauses specified in paragraphs (a)(1)
through (a)(5) of this section in solicitations and contracts
when the contract amount is expected to be in excess of the
simplified acquisition threshold and the contract is subject to
the requirements of this subpart as indicated in 46.801:

(1) In contracts requiring delivery of end items that are
not high-value items, insert the clause at 52.246-23, Limita-
tion of Liability.

(2) In contracts requiring delivery of high-value items,
insert the clause at 52.246-24, Limitation of Liability—High
Value Items.

(3) In contracts requiring delivery of both high-value
items and other end items, insert both clauses prescribed in
(a)(1) and (a)(2) of this section, Alternate I of the clause at
52.246-24, and identify clearly in the contract schedule the
line items designated as high-value items.

(4) In contracts requiring the performance of services,
insert the clause at 52.246-25, Limitation of Liability—
Services.

(5) In contracts requiring both the performance of ser-
vices and the delivery of end items, insert the clause pre-
scribed in paragraph (a)(4) of this section and the appropriate
clause or clauses prescribed in paragraph (a)(1), (2), or (3) of
this section, and identify clearly in the contract schedule any
high-value line items.
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(b) Acquisitions at or below the simplified acquisition
threshold. The clauses prescribed by paragraph (a) of this sec-
tion are not required for contracts at or below the simplified
acquisition threshold. However, in response to a contractor's

%k % %
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specific request, the contracting officer may insert the clauses
prescribed in paragraph (a)(1) or (a)(4) of this section in a
contract at or below the simplified acquisition threshold and
may obtain any price reduction that is appropriate.

% % %



FAC 2001-01 DECEMBER 21, 2001

FEDERAL ACQUISITION REGULATION

52.216-17 Incentive Price Revision—Successive Targets.

52.216-18 Ordering.

52.216-19 Order Limitations.

52.216-20 Definite Quantity.

52.216-21 Requirements.
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Contract Award.

Evaluation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced

Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.

[Reserved]

52.219-1 Small Business Program Representations.

52.219-2 Equal Low Bids.

52.219-3 Notice of Total HUBZone Set-Aside.

52.219-4 Notice of Price Evaluation Preference for
HUBZone Small Business Concerns.

52.219-5 Very Small Business Set-Aside.

52.219-6 Notice of Total Small Business Set-Aside.

52.219-7 Notice of Partial Small Business Set-Aside.

52.219-8 Utilization of Small Business Concerns.

52.219-9 Small Business Subcontracting Plan.

52.219-10 Incentive Subcontracting Program.

52.219-11 Special 8(a) Contract Conditions.

52.219-12 Special 8(a) Subcontract Conditions.

52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan.

52.219-17 Section 8(a) Award.

52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.

52.219-19 Small Business Concern Representation for the
Small Business Competitiveness Demonstration
Program.

52.219-20 Notice of Emerging Small Business Set-Aside.

52.219-21 Small Business Size Representation for Targeted
Industry Categories under the Small Business
Competitiveness Demonstration Program.

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-22 Small Disadvantaged Business Status.

52.219-23 Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns.

52.219-24 Small Disadvantaged Business Participation
Program—Targets.

52.219-25 Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting.

52.219-26 Small Disadvantaged Business Participation
Program—Incentive Subcontracting.

52.220 [Reserved]
52.221 [Reserved]
52.222-1 Notice to the Government of Labor Disputes.

52.222-2 Payment for Overtime Premiums.

52.222-3 Convict Labor.

52.222-4 Contract Work Hours and Safety Standards Act—
Overtime Compensation.

52.222-5 [Reserved]

52.222-6 Davis-Bacon Act.

52.222-7 Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9 Apprentices and Trainees.

52.222-10 Compliance with Copeland Act Requirements.

52.222-11 Subcontracts (Labor Standards).

52.222-12 Contract Termination—Debarment.

52.222-13 Compliance with Davis-Bacon and Related Act
Regulations.

52.222-14 Disputes Concerning Labor Standards.

52.222-15 Certification of Eligibility.

52.222-16 Approval of Wage Rates.

52.222-17 Labor Standards for Construction Work—
Facilities Contracts.

52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.

52.222-19 Child Labor—Cooperation with Authorities and
Remedies.

52.222-20 Walsh-Healey Public Contracts Act.

52.222-21 Prohibition of Segregated Facilities.

52.222-22 Previous Contracts and Compliance Reports.

52.222-23 Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for
Construction.

52.222-24 Preaward On-Site Equal Opportunity Compliance
Evaluation.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance Requirements for
Construction.

52.222-28 [Reserved]

52.222-29 Notification of Visa Denial.

52.222-30 Davis-Bacon Act—Price Adjustment (None or
Separately Specified Method).

52.222-31 Davis-Bacon Act—Price Adjustment (Percentage
Method).
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52.222-32 Davis-Bacon Act—Price Adjustment (Actual
Method).

52.222-33 [Reserved]

52.222-34 [Reserved]

52.222-35 Equal Opportunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible
Veterans.

52.222-36 Affirmative Action for Workers with Disabilities.

52.222-37 Employment Reports on Special Disabled
Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans.

52.222-38 Compliance with Veterans’ Employment
Reporting Requirements.

52.222-39 [Reserved]

52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965, as Amended.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract
Act—Price Adjustment (Multiple Year and
Option Contracts).

52.222-44 Fair Labor Standards Act and Service Contract
Act—Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

52.222-47 SCA Minimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA).

52.222-48 Exemption from Application of Service Contract
Act Provisions for Contracts for Maintenance,
Calibration, and/or Repair of Certain Information
Technology, Scientific and Medical and/or Office
and Business Equipment—Contractor

Certification.

52.222-49 Service Contract Act—Place of Performance
Unknown.

52.222-50 [Reserved]

52.223-1 [Reserved]

52.223-2 [Reserved]

52.223-3 Hazardous Material Identification and Material
Safety Data.

52.223-4 Recovered Material Certification.

52.223-5 Pollution Prevention and Right-to-Know
Information.

52.223-6  Drug-Free Workplace.

52.223-7 Notice of Radioactive Materials.

52.223-8 [Reserved]

52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Products.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air Conditioners.

52-4

52.223-13 Certification of Toxic Chemical Release
Reporting.

52.223-14 Toxic Chemical Release Reporting.

52.224-1 Privacy Act Notification.

52.224-2 Privacy Act.

52.225-1 Buy American Act—Balance of Payments
Program—Supplies.

52.225-2 Buy American Act—Balance of Payments

Program Certificate.

Buy American Act—North American Free Trade

Agreement—Israeli Trade Act—Balance of

Payments Program.

52.225-4 Buy American Act—North American Free Trade
Agreement—Israeli Trade Act—Balance of
Payments Program Certificate.

52.225-5 Trade Agreements.

52.225-6 Trade Agreements Certificate.

52.225-7 Waiver of Buy American Act for Civil Aircraft
and Related Articles.

52.225-8 Duty-Free Entry.

52.225-9 Buy American Act—Balance of Payments
Program—Construction Materials.

52.225-10 Notice of Buy American Act/Balance of
Payments Program Requirement—Construction
Materials.

52.225-11 Buy American Act—Balance of Payments
Program—Construction Materials under Trade
Agreements.

52.225-12 Notice of Buy American Act/Balance of
Payments Program Requirement—Construction
Materials under Trade Agreements.

52.225-13 Restrictions on Certain Foreign Purchases.

52.225-14 Inconsistency between English Version and
Translation of Contract.

52.225-15 Sanctioned European Union Country End
Products.

52.225-16 Sanctioned European Union Country Services.

52.225-17 Evaluation of Foreign Currency Offers.

52.226-1 Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.

52.226-2 Historically Black College or University and
Minority Institution Representation.

52.227-1 Authorization and Consent.

52.227-2 Notice and Assistance Regarding Patent and
Copyright Infringement.

52.227-3 Patent Indemnity.

52.227-4 Patent Indemnity—Construction Contracts.

52.227-5 Waiver of Indemnity.

52.227-6 Royalty Information.

52.227-7 Patents—Notice of Government Licensee.

52.227-8 [Reserved]

52.227-9 Refund of Royalties.

52.225-3
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52.227-10 Filing of Patent Applications—Classified Subject

Matter.

52.227-11 Patent Rights—Retention by the Contractor
(Short Form).

52.227-12 Patent Rights—Retention by the Contractor
(Long Form).

52.227-13 Patent Rights—Acquisition by the Government.

52.227-14 Rights in Data—General.

52.227-15 Representation of Limited Rights Data and
Restricted Computer Software.

52.227-16 Additional Data Requirements.

52.227-17 Rights in Data—Special Works.

52.227-18 Rights in Data—Existing Works.

52.227-19 Commercial Computer Software—Restricted
Rights.

52.227-20 Rights in Data—SBIR Program.

52.227-21 Technical Data Declaration, Revision, and
Withholding of Payment—Major Systems.

52.227-22 Major System—Minimum Rights.

52.227-23 Rights to Proposal Data (Technical).

52.228-1 Bid Guarantee.

52.228-2 Additional Bond Security.

52.228-3 Workers’ Compensation Insurance (Defense Base
Act).

52.228-4 Workers’ Compensation and War-Hazard
Insurance Overseas.

52.228-5 Insurance—Work on a Government Installation.

52.228-6 [Reserved]

52.228-7 Insurance—Liability to Third Persons.

52.228-8 Liability and Insurance—Leased Motor Vehicles.

52.228-9 Cargo Insurance.

52.228-10 Vehicular and General Public Liability Insurance.

52.228-11 Pledges of Assets.

52.228-12 Prospective Subcontractor Requests for Bonds.
52.228-13 Alternative Payment Protections.

52.228-14 Irrevocable Letter of Credit.

52.228-15 Performance and Payment Bonds— Construction.

52.228-16 Performance and Payment Bonds—Other Than
Construction.

52.229-1 State and Local Taxes.

52.229-2 North Carolina State and Local Sales and Use
Tax.

52.229-3 Federal, State, and Local Taxes.

52.229-4 Federal, State, and Local Taxes (Noncompetitive

Contract).

Taxes—Contracts Performed in U.S. Possessions

or Puerto Rico.

52.229-6 Taxes—Foreign Fixed-Price Contracts.

52.229-7 Taxes—Fixed-Price Contracts with Foreign
Governments.

52.229-8 Taxes—Foreign Cost-Reimbursement Contracts.

52.229-9 Taxes—Cost-Reimbursement Contracts with
Foreign Governments.

52.229-5

52.229-10 State of New Mexico Gross Receipts and

Compensating Tax.

Cost Accounting Standards Notices and

Certification.

52.230-2 Cost Accounting Standards.

52.230-3 Disclosure and Consistency of Cost Accounting
Practices.

52.230-4 Consistency in Cost Accounting Practices.

52.230-5 Cost Accounting Standards—Educational

52.230-1

Institution.
52.230-6 Administration of Cost Accounting Standards.
52.231 [Reserved]
52.232-1 Payments.

52.232-2 Payments under Fixed-Price Research and
Development Contracts.

52.232-3 Payments under Personal Services Contracts.

52.232-4 Payments under Transportation Contracts and
Transportation-Related Services Contracts.

52.232-5 Payments under Fixed-Price Construction
Contracts.

52.232-6 Paymentunder Communication Service Contracts
with Common Carriers.

52.232-7 Payments under Time-and-Materials and Labor-
Hour Contracts.

52.232-8 Discounts for Prompt Payment.

52.232-9 Limitation on Withholding of Payments.

52.232-10 Payments under Fixed-Price Architect-Engineer
Contracts.

52.232-11 Extras.

52.232-12 Advance Payments.

52.232-13 Notice of Progress Payments.

52.232-14 Notice of Availability of Progress Payments
Exclusively for Small Business Concerns.

52.232-15 Progress Payments Not Included.

52.232-16 Progress Payments.

52.232-17 Interest.

52.232-18 Availability of Funds.

52.232-19 Availability of Funds for the Next Fiscal Year.

52.232-20 Limitation of Cost.

52.232-21 Limitation of Cost (Facilities).

52.232-22 Limitation of Funds.

52.232-23 Assignment of Claims.

52.232-24 Prohibition of Assignment of Claims.

52.232-25 Prompt Payment.

52.232-26 Prompt Payment for Fixed-Price Architect-
Engineer Contracts.

52.232-27 Prompt Payment for Construction Contracts.

52.232-28 Invitation to Propose Performance-Based
Payments.

52.232-29 Terms for Financing of Purchases of Commercial
Items.

52.232-30 Installment Payments for Commercial Items.

52.232-31 Invitation to Propose Financing Terms.
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52.232-32 Performance-Based Payments.

52.232-33 Payment by Electronic Funds Transfer—Central
Contractor Registration.

52.232-34 Payment by Electronic Funds Transfer—Other
than Central Contractor Registration.

52.232-35 Designation of Office for Government Receipt of
Electronic Funds Transfer Information.

52.232-36 Payment by Third Party.

52.232-37 Multiple Payment Arrangements.

52.232-38 Submission of Electronic Funds Transfer

Information with Offer.

Disputes.

Service of Protest.

Protest after Award.

Industrial Resources Developed Under Defense

Production Act Title III.

[Reserved]

Performance of Work by the Contractor.

Differing Site Conditions.

Site Investigation and Conditions Affecting the

Work.

Physical Data.

Material and Workmanship.

Superintendence by the Contractor.

Permits and Responsibilities.

Other Contracts.

Protection of Existing Vegetation, Structures,

Equipment, Utilities, and Improvements.

52.236-10 Operations and Storage Areas.

52.236-11 Use and Possession Prior to Completion.

52.236-12 Cleaning Up.

52.236-13 Accident Prevention.

52.236-14 Availability and Use of Utility Services.

52.236-15 Schedules for Construction Contracts.

52.236-16 Quantity Surveys.

52.236-17 Layout of Work.

52.236-18 Work Oversight in Cost-Reimbursement
Construction Contracts.

52.236-19 Organization and Direction of the Work.

52.236-20 [Reserved]

52.236-21 Specifications and Drawings for Construction.

52.236-22 Design Within Funding Limitations.

52.236-23 Responsibility of the Architect-Engineer
Contractor.

52.236-24 Work Oversight in Architect-Engineer Contracts.

52.236-25 Requirements for Registration of Designers.

52.236-26 Preconstruction Conference.

52.236-27 Site Visit (Construction).

52.236-28 Preparation of Proposals—Construction.

52.237-1 Site Visit.

52.237-2 Protection of Government Buildings, Equipment,

and Vegetation.

Continuity of Services.

52.233-1
52.233-2
52.233-3
52.234-1

52.235

52.236-1
52.236-2
52.236-3

52.236-4
52.236-5
52.236-6
52.236-7
52.236-8
52.236-9

52.237-3
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52.237-4
52.237-5
52.237-6

52.237-7
52.237-8

52.237-9

52.237-10
52.238
52.239-1
52.240
52.241
52.241-1

52.241-2
52.241-3
52.241-4
52.241-5
52.241-6
52.241-7

52.241-8

52.241-9
52.241-10
52.241-11
52.241-12
52.241-13
52.242-1
52.242-2
52.242-3
52.242-4
52.242-5
52.242-6
52.242-7
52.242-8
52.242-9
52.242-10

52.242-11

52.242-12
52.242-13
52.242-14
52.242-15
52.242-16
52.242-17
52.243-1
52.243-2
52.243-3
52.243-4

Payment by Government to Contractor.
Payment by Contractor to Government.
Incremental Payment by Contractor to
Government.

Indemnification and Medical Liability Insurance.
Restriction on Severance Payments to Foreign
Nationals.

Waiver of Limitation on Severance Payments to
Foreign Nationals.

Identification of Uncompensated Overtime.
[Reserved]

Privacy or Security Safeguards.

[Reserved]

Utility Services Provisions and Clauses.
Electric Service Territory Compliance
Representation.

Order of Precedence—Ultilities.

Scope and Duration of Contract.

Change in Class of Service.

Contractor's Facilities.

Service Provisions.

Change in Rates or Terms and Conditions of
Service for Regulated Services.

Change in Rates or Terms and Conditions of
Service for Unregulated Services.

Connection Charge.

Termination Liability.

Multiple Service Locations.

Nonrefundable, Nonrecurring Service Charge.
Capital Credits.

Notice of Intent to Disallow Costs.

Production Progress Reports.

Penalties for Unallowable Costs.

Certification of Final Indirect Costs.
[Reserved]

[Reserved]

[Reserved]

[Reserved]

[Reserved]

F.o0.b. Origin—Government Bills of Lading or
Prepaid Postage.

F.0.b. Origin—Government Bills of Lading or
Indicia Mail.

Report of Shipment (REPSHIP).

Bankruptcy.

Suspension of Work.

Stop-Work Order.

Stop-Work Order—Facilities.

Government Delay of Work.
Changes—Fixed-Price.
Changes—Cost-Reimbursement.
Changes—Time-and-Materials or Labor-Hours.
Changes.
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52.243-5 Changes and Changed Conditions.
52.243-6 Change Order Accounting.

52.243-7 Notification of Changes.

52.244-1 [Reserved]

52.244-2  Subcontracts.

52.244-3 [Reserved]

52.244-4 Subcontractors and Outside Associates and

Consultants (Architect-Engineer Services).

Competition in Subcontracting.

Subcontracts for Commercial Items.

Property Records.

Government Property (Fixed-Price Contracts).

Identification of Government-Furnished Property.

Government-Furnished Property (Short Form).

Government Property (Cost-Reimbursement,

Time-and-Material, or Labor-Hour Contracts).

Liability for Government Property (Demolition

Services Contracts).

Government Property (Consolidated Facilities).

52.245-8 Liability for the Facilities.

52.245-9 Use and Charges.

52.245-10 Government Property (Facilities Acquisition).

52.245-11 Government Property (Facilities Use).

52.245-12 Contract Purpose (Nonprofit Educational
Institutions).

52.245-13 Accountable Facilities (Nonprofit Educational
Institutions).

52.245-14 Use of Government Facilities.

52.245-15 Transfer of Title to the Facilities.

52.245-16 Facilities Equipment Modernization.

52.245-17 Special Tooling.

52.245-18 Special Test Equipment.

52.245-19 Government Property Furnished “As Is.”

52.246-1 Contractor Inspection Requirements.

52.246-2 Inspection of Supplies—Fixed-Price.

52.246-3 Inspection of Supplies—Cost-Reimbursement.

52.246-4 Inspection of Services—Fixed-Price.

52.246-5 Inspection of Services—Cost-Reimbursement.

52.246-6 Inspection—Time-and-Material and Labor-Hour.

52.246-7 Inspection of Research and Development—
Fixed-Price.

52.244-5
52.244-6
52.245-1
52.245-2
52.245-3
52.245-4
52.245-5

52.245-6

52.245-7

52.246-8 Inspection of Research and Development— Cost-
Reimbursement.

52.246-9 Inspection of Research and Development (Short
Form).

52.246-10 Inspection of Facilities.

52.246-11 Higher-Level Contract Quality Requirement.

52.246-12 Inspection of Construction.

52.246-13 Inspection—Dismantling, Demolition, or
Removal of Improvements.

52.246-14 Inspection of Transportation.

52.246-15 Certificate of Conformance.

52.246-16 Responsibility for Supplies.

52.246-17 Warranty of Supplies of a Noncomplex Nature.

52.246-18 Warranty of Supplies of a Complex Nature.

52.246-19 Warranty of Systems and Equipment under
Performance Specifications or Design Criteria.

52.246-20 Warranty of Services.

52.246-21 Warranty of Construction.

52.246-22 [Reserved]

52.246-23 Limitation of Liability.

52.246-24 Limitation of Liability—High-Value Items.

52.246-25 Limitation of Liability—Services.

52.247-1 Commercial Bill of Lading Notations.

52.247-2 Permits, Authorities, or Franchises.

52.247-3 Capability to Perform a Contract for the

Relocation of a Federal Office.

Inspection of Shipping and Receiving Facilities.

Familiarization with Conditions.

Financial Statement.

Freight Excluded.

52.247-8 Estimated Weights or Quantities Not Guaranteed.

52.247-9 Agreed Weight—General Freight.

52.247-10 Net Weight—General Freight.

52.247-11 Net Weight—Household Goods or Office
Furniture.

52.247-12 Supervision, Labor, or Materials.

52.247-13 Accessorial Services—Moving Contracts.

52.247-14 Contractor Responsibility for Receipt of
Shipment.

52.247-15 Contractor Responsibility for Loading and
Unloading.

52.247-16 Contractor Responsibility for Returning
Undelivered Freight.

52.247-17 Charges.

52.247-18 Multiple Shipments.

52.247-19 Stopping in Transit for Partial Unloading.

52.247-20 Estimated Quantities or Weights for Evaluation of
Offers.

52.247-21 Contractor Liability for Personal Injury and/or
Property Damage.

52.247-22 Contractor Liability for Loss of and/or Damage to
Freight other than Household Goods.

52.247-23 Contractor Liability for Loss of and/or Damage to
Household Goods.

52.247-24 Advance Notification by the Government.

52.247-25 Government-Furnished Equipment With or
Without Operators.

52.247-26 Government Direction and Marking.

52.247-27 Contract Not Affected by Oral Agreement.

52.247-28 Contractor’s Invoices.

52.247-29 F.o.b. Origin.

52.247-30 F.o.b. Origin, Contractor’s Facility.

52.247-31 F.o.b. Origin, Freight Allowed.

52.247-32 F.o.b. Origin, Freight Prepaid.

52.247-33 F.o.b. Origin, with Differentials.

52.247-4
52.247-5
52.247-6
52.247-7
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52.247-34 F.o.b. Destination.

52.247-35 F.o.b. Destination, Within Consignee’s Premises.
52.247-36 F.a.s. Vessel, Port of Shipment.

52.247-37 F.o.b. Vessel, Port of Shipment.

52.247-38 F.o.b. Inland Carrier, Point of Exportation.
52.247-39 F.o.b. Inland Point, Country of Importation.
52.247-40 Ex Dock, Pier, or Warehouse, Port of Importation.
52.247-41 C.& f. Destination.

52.247-42 C.i.f. Destination.

52.247-43 F.o.b. Designated Air Carrier’s Terminal, Point of
Exportation.

52.247-44 F.o.b. Designated Air Carrier’s Terminal, Point of
Importation.

52.247-45 F.o.b. Origin and/or F.o0.b. Destination
Evaluation.

52.247-46 Shipping Point(s) Used in Evaluation of F.0.b.
Origin Offers.

52.247-47 Evaluation—F.o.b. Origin.

52.247-48 F.o.b. Destination—Evidence of Shipment.
52.247-49 Destination Unknown.

52.247-50 No Evaluation of Transportation Costs.
52.247-51 Evaluation of Export Offers.

52.247-52 Clearance and Documentation Requirements—
Shipments to DOD Air or Water Terminal
Transshipment Points.

52.247-53 Freight Classification Description.
52.247-54 [Reserved]

52.247-55 F.o.b. Point for Delivery of Government-
Furnished Property.

52.247-56 Transit Arrangements.
52.247-57 Transportation Transit Privilege Credits.

52.247-58 Loading, Blocking, and Bracing of Freight Car
Shipments.

52.247-59 F.o.b. Origin—Carload and Truckload
Shipments.

52.247-60 Guaranteed Shipping Characteristics.
52.247-61 F.o.b. Origin—Minimum Size of Shipments.
52.247-62 Specific Quantities Unknown.

52.247-63 Preference for U.S.-Flag Air Carriers.

52.247-64 Preference for Privately Owned U.S.-Flag
Commercial Vessels.

52.247-65 F.o.b. Origin, Prepaid Freight—Small Package
Shipments.

52.247-66 Returnable Cylinders.
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52.247-67 Submission of Commercial Transportation Bills
to the General Services Administration for Audit.

52.248-1
52.248-2
52.248-3
52.249-1

Value Engineering.
Value Engineering—Architect-Engineer.
Value Engineering—Construction.

Termination for Convenience of the Government
(Fixed-Price) (Short Form).

Termination for Convenience of the Government
(Fixed-Price).

Termination for Convenience of the Government
(Dismantling, Demolition, or Removal of
Improvements).

52.249-2

52.249-3

52.249-4 Termination for Convenience of the Government

(Services) (Short Form).

52.249-5 Termination for Convenience of the Government

(Educational and Other Nonprofit Institutions).
52.249-6
52.249-7
52.249-8
52.249-9

Termination (Cost-Reimbursement).
Termination (Fixed-Price Architect-Engineer).
Default (Fixed-Price Supply and Service).

Default (Fixed-Price Research and
Development).

52.249-10 Default (Fixed-Price Construction).

52.249-11 Termination of Work (Consolidated Facilities or
Facilities Acquisition).

52.249-12 Termination (Personal Services).
52.249-13 Failure to Perform.

52.249-14 Excusable Delays.

52.250-1 Indemnification Under Public Law 85-804.
52.251-1 Government Supply Sources.

52.251-2 Interagency Fleet Management System Vehicles

and Related Services.

52.252-1 Solicitation Provisions Incorporated by

Reference.
52.252-2
52.252-3
52.252-4
52.252-5
52.252-6
52.253-1

Clauses Incorporated by Reference.
Alterations in Solicitation.
Alterations in Contract.

Authorized Deviations in Provisions.
Authorized Deviations in Clauses.

Computer Generated Forms.

Subpart 52.3—Provision and Clause Matrix
52.300
52.301

Scope of subpart.

Solicitation provisions and contract clauses
(Matrix).
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.202-1

Subpart 52.2—Text of Provisions and Clauses

52.200 Scope of subpart.

This subpart sets forth the text of all FAR provisions and
clauses (see 52.101(b)(1)) and gives a cross-reference to the
location in the FAR that prescribes the provision or clause.

52.201 [Reserved]

52.202-1 Definitions.
As prescribed in section 2.201, insert the following clause:

DEFINITIONS (DEC 2001)

(a) “Agency head” or “head of the agency” means the Sec-
retary (Attorney General, Administrator, Governor, Chairper-
son, or other chief official, as appropriate) of the agency,
unless otherwise indicated, including any deputy or assistant
chief official of the executive agency.

(b) “Commercial component” means any component that
is a commercial item.

(c) “Commercial item” means—

(1) Any item, other than real property, that is of a type
customarily used by the general public or by non-governmen-
tal entities for purposes other than governmental purposes,
and that—

(1) Has been sold, leased, or licensed to the general
public; or

(i1) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (c)(1) of this clause through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements under
a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (c)(1) or (c)(2) of this clause, but for—

(1) Modifications of a type customarily available in
the commercial marketplace; or

(i) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. “Minor” modifications
means modifications that do not significantly alter the non-
governmental function or essential physical characteristics of
an item or component, or change the purpose of a process.
Factors to be considered in determining whether a modifica-
tion is minor include the value and size of the modification
and the comparative value and size of the final product. Dol-
lar values and percentages may be used as guideposts, but are
not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the requirements
of paragraphs (c)(1), (2), (3), or (5) of this clause that are of a
type customarily combined and sold in combination to the
general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(1) Such services are procured for support of an item
referred to in paragraph (c)(1), (2), (3), or (4) of this defini-
tion, regardless of whether such services are provided by the
same source or at the same time as the item; and

(i1) The source of such services provides similar ser-
vices contemporaneously to the general public under terms
and conditions similar to those offered to the Federal Govern-
ment

(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based on
established catalog or market prices for specific tasks per-
formed under standard commercial terms and conditions.
This does not include services that are sold based on hourly
rates without an established catalog or market price for a spe-
cific service performed. For purposes of these services—

(i) “Catalog price” means a price included in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a sig-
nificant number of buyers constituting the general public; and

(i) “Market prices” means current prices that are
established in the course of ordinary trade between buyers and
sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (c)(1) through (c)(6), notwithstanding the
fact that the item, combination of items, or service is trans-
ferred between or among separate divisions, subsidiaries, or
affiliates of a Contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local Governments.

(d) “Component” means any item supplied to the Govern-
ment as part of an end item or of another component, except
that for use in 52.225-9, and 52.225-11 see the definitions in
52.225-9(a) and 52.225-11(a).

(e) “Contracting Officer” means a person with the author-
ity to enter into, administer, and/or terminate contracts and
make related determinations and findings. The term includes
certain authorized representatives of the Contracting Officer
acting within the limits of their authority as delegated by the
Contracting Officer.

(f) “Nondevelopmental item” means—

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (f)(1) of this defi-
nition that requires only minor modification or modifications
of a type customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or
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(3) Any item of supply being produced that does not
meet the requirements of paragraph (f)(1) or (f)(2) solely
because the item is not yet in use.

(g) Except as otherwise provided in this contract, the term
“subcontracts” includes, but is not limited to, purchase orders
and changes and modifications to purchase orders under this
contract.

(End of clause)

Alternate I (Mar 2001). If the contract is for personal ser-
vices; construction; architect-engineer services; or disman-
tling, demolition, or removal of improvements, delete
paragraph (g) of the basic clause.

52.203-1 [Reserved]

52.203-2 Certificate of Independent Price Determination.

As prescribed in 3.103-1, insert the following provision. If
the solicitation is a Request for Quotations, the terms “Quo-
tation” and “Quoter” may be substituted for “Offer” and “Off-
eror.”

CERTIFICATE OF INDEPENDENT PRICE DETERMINATION
(APR 1985)

(a) The offeror certifies that—

(1) The prices in this offer have been arrived at indepen-
dently, without, for the purpose of restricting competition, any
consultation, communication, or agreement with any other
offeror or competitor relating to—

(i) Those prices;

(i1) The intention to submit an offer;, or

(iii)) The methods or factors used to calculate the
prices offered.

(2) The prices in this offer have not been and will not
be knowingly disclosed by the offeror, directly or indirectly,
to any other offeror or competitor before bid opening (in the
case of a sealed bid solicitation) or contract award (in the case
of a negotiated solicitation) unless otherwise required by law;
and

(3) No attempt has been made or will be made by the
offeror to induce any other concern to submit or not to submit
an offer for the purpose of restricting competition.

(b) Each signature on the offer is considered to be a certi-
fication by the signatory that the signatory—

(1) Is the person in the offeror’s organization responsi-
ble for determining the prices being offered in this bid or pro-
posal, and that the signatory has not participated and will not
participate in any action contrary to paragraphs (a)(1) through
(a)(3) of this provision; or

(2)(i) Has been authorized, in writing, to act as agent for
the following principals in certifying that those principals
have not participated, and will not participate in any action
contrary to paragraphs (a)(1) through (a)(3) of this provision
[insert full name of person(s) in the
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offeror s organization responsible for determining the prices
offered in this bid or proposal, and the title of his or her posi-
tion in the offeror s organization];

(i1) As an authorized agent, does certify that the prin-
cipals named in subdivision (b)(2)(i) of this provision have
not participated, and will not participate, in any action con-
trary to paragraphs (a)(1) through (a)(3) of this provision; and

(iii) As an agent, has not personally participated, and
will not participate, in any action contrary to paragraphs
(a)(1) through (a)(3) of this provision.

(c) If the offeror deletes or modifies paragraph (a)(2) of
this provision, the offeror must furnish with its offer a signed
statement setting forth in detail the circumstances of the dis-
closure.

(End of provision)

52.203-3 Gratuities.
As prescribed in 3.202, insert the following clause:

GRATUITIES (APR 1984)

(a) The right of the Contractor to proceed may be termi-
nated by written notice if, after notice and hearing, the agency
head or a designee determines that the Contractor, its agent,
or another representative—

(1) Offered or gave a gratuity (e.g., an entertainment or
gift) to an officer, official, or employee of the Government;
and

(2) Intended, by the gratuity, to obtain a contract or
favorable treatment under a contract.

(b) The facts supporting this determination may be
reviewed by any court having lawful jurisdiction.

(c) If this contract is terminated under paragraph (a) of this
clause, the Government is entitled—

(1) To pursue the same remedies as in a breach of the
contract; and

(2) In addition to any other damages provided by law,
to exemplary damages of not less than 3 nor more than 10
times the cost incurred by the Contractor in giving gratuities
to the person concerned, as determined by the agency head or
a designee. (This paragraph (c)(2) is applicable only if this
contract uses money appropriated to the Department of
Defense.)

(d) The rights and remedies of the Government provided
in this clause shall not be exclusive and are in addition to any
other rights and remedies provided by law or under this con-
tract.

(End of clause)
52.203-4 [Reserved]

52.203-5 Covenant Against Contingent Fees.
As prescribed in 3.404, insert the following clause:
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the Balance of Payments Program. The Government will
consider for award only offers of U.S.-made, designated
country, Caribbean Basin country, or NAFTA country end
products unless the Contracting Officer determines that there
are no offers for such products or that the offers for such prod-
ucts are insufficient to fulfill the requirements of the solicita-
tion.

(h) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). (Applies
only if the contract value is expected to exceed the simplified
acquisition threshold.) The offeror certifies, to the best of its
knowledge and belief, that—

(1) The offeror and/or any of its principals [] are, [J are
not presently debarred, suspended, proposed for debarment,
or declared ineligible for the award of contracts by any Fed-
eral agency;

(2) O Have, O have not, within the three-year period
preceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, or receiving
stolen property;

(3) O Are, U are not presently indicted for, or otherwise
criminally or civilly charged by a government entity with,
commission of any of these offenses; and

(4)(1) The offeror, aside from the offenses enumerated
in paragraphs (1), (2), and (3) of this paragraph (h), O has [
has not within the past three years, relative to tax, labor and
employment, environmental, antitrust, or consumer protec-
tion laws—

(A) Been convicted of a Federal or state felony
(or has any Federal or state felony indictments currently pend-
ing against them); or

(B) Had a Federal court judgment in a civil case
brought by the United States rendered against them; or

(C) Had an adverse decision by a Federal admin-
istrative law judge, board, or commission indicating a willful
violation of law.

(1) If the offeror has responded affirmatively, the
offeror shall provide additional information requested by the
Contracting Officer. [This language stayed indefinitely.
Please use paragraph (i) below.]

(i) Certification Regarding Debarment, Suspension or
Ineligibility for Award (Executive Order 12549). The offeror
certifies, to the best of its knowledge and belief, that—

(1) The offeror and/or any of its principals [] are, [J are
not presently debarred, suspended, proposed for debarment,
or declared ineligible for the award of contracts by any Fed-
eral agency; and

(2) U Have, [J have not, within a three-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, or receiving
stolen property; and [J are, [ are not presently indicted for, or
otherwise criminally or civilly charged by a Government
entity with, commission of any of these offenses.

(j) Certification Regarding Knowledge of Child Labor for
Listed End Products (Executive Order 13126). [The Con-
tracting Officer must list in paragraph (j)(1) any end products
being acquired under this solicitation that are included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]

(1) Listed end products.

Listed End Product Listed Countries of Origin

(2) Certification. [If the Contracting Olfficer has iden-
tified end products and countries of origin in paragraph (j)(1)
of this provision, then the offeror must certify to either (j)(2)(i)
or (j)(2)(ii) by checking the appropriate block.]

[ 1(@) The offeror will not supply any end product
listed in paragraph (j)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

[ 1(ii) The offeror may supply an end product listed
in paragraph (j)(1) of this provision that was mined, produced,
or manufactured in the corresponding country as listed for
that product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those
efforts, the offeror certifies that it is not aware of any such use
of child labor.

(End of provision)

Alternate I (Oct 2000). As prescribed in 12.301(b)(2), add
the following paragraph (c)(10) to the basic provision:

(10) (Complete if the offeror has represented itself as dis-
advantaged in paragraph (c)(2) or (c)(9) of this provision.)

[The offeror shall check the category in which its owner-
ship falls]:

Black American.
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Hispanic American.

Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

__ Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the
Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

Individual/concern, other than one of the preceding.

Alternate II (Oct 2000). As prescribed in 12.301(b)(2),
add the following paragraph (c)(9)(iii) to the basic provision:
(iii) Address. The offeror represents that its address U is,
O is not in a region for which a small disadvantaged business
procurement mechanism is authorized and its address has not
changed since its certification as a small disadvantaged busi-
ness concern or submission of its application for certification.
The list of authorized small disadvantaged business procure-
ment mechanisms and regions is posted at http:/
www.arnet.gov/References/ sdbadjustments.htm. The offeror
shall use the list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror as listed on the Small Business Administration’s register
of small disadvantaged business concerns or the address on the
completed application that the concern has submitted to the
Small Business Administration or a Private Certifier in accor-
dance with 13 CFR part 124, subpart B. For joint ventures,
“address” refers to the address of the small disadvantaged busi-
ness concern that is participating in the joint venture.

Alternate III (Oct 2000). As prescribed in 12.301(b)(2),
add the following paragraph (c)(11) to the basic provision:

(11) HUBZone small business concern. [Complete only if
the offeror represented itself as a small business concern in
paragraph (c)(1) of this provision.] The offeror represents as
part of its offer that—

(1) It O is, O is not a HUBZone small business concern
listed, on the date of this representation, on the List of Qualified
HUBZone Small Business Concerns maintained by the Small
Business Administration, and no material change in ownership
and control, principal place of ownership, or HUBZone
employee percentage has occurred since it was certified by the
Small Business Administration in accordance with 13 CFR part
126; and

(i) It O is, O is not a joint venture that complies with
the requirements of 13 CFR part 126, and the representation in
paragraph (c)(11)(i) of this provision is accurate for the HUB-
Zone small business concern or concerns that are participating
in the joint venture. [The offeror shall enter the name or names
of the HUBZone small business concern or concerns that are
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participating in the joint venture: ]
Each HUBZone small business concern participating in th
joint venture shall submit a separate signed copy of the HUB-
Zone representation

52.212-4 Contract Terms and Conditions—Commercial
Items.
As prescribed in 12.301(b)(3), insert the following clause:

CONTRACT TERMS AND CONDITIONS—COMMERCIAL
ITEMS (DEC 2001)

(a) Inspection/Acceptance. The Contractor shall only ten-
der for acceptance those items that conform to the require-
ments of this contract. The Government reserves the right to
inspect or test any supplies or services that have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. The
Government must exercise its post-acceptance rights—

(1) Within a reasonable time after the defect was dis-
covered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its assignee may assign
its rights to receive payment due as a result of performance of
this contract to a bank, trust company, or other financing insti-
tution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). How-
ever, when a third party makes payment (e.g., use of the Gov-
ernmentwide commercial purchase card), the Contractor may
not assign its rights to receive payment under this contract.

(c) Changes. Changes in the terms and conditions of this
contract may be made only by written agreement of the par-
ties.

(d) Disputes. This contract is subject to the Contract Dis-
putes Act of 1978, as amended (41 U.S.C. 601-613). Failure
of the parties to this contract to reach agreement on any
request for equitable adjustment, claim, appeal or action aris-
ing under or relating to this contract shall be a dispute to be
resolved in accordance with the clause at FAR 52.233-1, Dis-
putes, which is incorporated herein by reference. The Con-
tractor shall proceed diligently with performance of this
contract, pending final resolution of any dispute arising under
the contract.

(e) Definitions. The clause at FAR 52.202-1, Definitions,
is incorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
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tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(g) Invoice. The Contractor shall submit an original
invoice and three copies (or electronic invoice, if authorized,)
to the address designated in the contract to receive invoices.
An invoice must include—

(1) Name and address of the Contractor;

(2) Invoice date;

(3) Contract number, contract line item number and, if
applicable, the order number;

(4) Description, quantity, unit of measure, unit price
and extended price of the items delivered;

(5) Shipping number and date of shipment including the
bill of lading number and weight of shipment if shipped on
Government bill of lading;

(6) Terms of any prompt payment discount offered;

(7) Name and address of official to whom payment is to
be sent; and

(8) Name, title, and phone number of person to be noti-
fied in event of defective invoice. Invoices will be handled in
accordance with the Prompt Payment Act (31 U.S.C. 3903)
and Office of Management and Budget (OMB) Circular
A-125, Prompt Payment. Contractors are encouraged to
assign an identification number to each invoice.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(i) Payment. Payment shall be made for items accepted by
the Government that have been delivered to the delivery des-
tinations set forth in this contract. The Government will make
payment in accordance with the Prompt Payment Act
(31 U.S.C. 3903) and Office of Management and Budget
(OMB) Circular A-125, Prompt Payment. If the Government
makes payment by Electronic Funds Transfer (EFT), see
52.212-5(b) for the appropriate EFT clause. In connection
with any discount offered for early payment, time shall be
computed from the date of the invoice. For the purpose of
computing the discount earned, payment shall be considered
to have been made on the date which appears on the payment
check or the specified payment date if an electronic funds
transfer payment is made.

(j) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided

under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transportation
is f.0.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is f.o0.b.
destination.

(k) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(1) Termination for the Government'’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract terms and conditions, or fails to pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficiencies in accepted items.

(q) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
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rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated funds to influence
certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 327, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(s) Order of precedence. Any inconsistencies in this solic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice,
Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including
any license agreements for computer software.

(5) Solicitation provisions if this is a solicitation.

(6) Other paragraphs of this clause.

(7) The Standard Form 1449.

(8) Other documents, exhibits, and attachments.

(9) The specification.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (DEC 2001)

(a) The Contractor shall comply with the following FAR
clauses, which are incorporated in this contract by reference,
to implement provisions of law or executive orders applicable
to acquisitions of commercial items:

(1) 52.222-3, Convict Labor (E.O. 11755).
(2) 52.233-3, Protest after Award (31 U.S.C. 3553).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated
as being incorporated in this contract by reference to imple-
ment provisions of law or Executive orders applicable to
acquisitions of commercial items or components:

[Contracting Officer must check as appropriate.)

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government, with Alternate 1 (41 U.S.C. 253g and
10 U.S.C. 2402).
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—(2) 52.219-3, Notice of Total HUBZone Small
Business Set-Aside (Jan 1999).

_(3)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (Jan 1999) (if the
offeror elects to waive the preference, it shall so indicate in its
offer).

~ (#)(1)52.219-5, Very Small Business Set-Aside
(Pub. L. 103-403, section 304, Small Business Reauthoriza-
tion and Amendments Act of 1994).

(i) Alternate I to 52.219-5.
_ (iii) Alternate II to 52.219-5.

~(5) 52.219-8, Utilization of Small Business
Concerns (15 U.S.C. 637 (d)(2) and (3)).

__(6) 52.219-9, Small Business Subcontracting Plan
(15 U.S.C. 637(d)(4)).

~—(7) 52.219-14, Limitations on Subcontracting
(15 U.S.C. 637(a)(14)).

_ (8)(1)52.219-23, Notice of Price Evaluation Adjust-
ment for Small Disadvantaged Business Concerns (Pub. L.
103-355, section 7102, and 10 U.S.C. 2323) (if the offeror
elects to waive the adjustment, it shall so indicate in its
offer).

(i) Alternate I of 52.219-23.

~(9) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(Pub. L. 103-355, section 7102, and 10 U.S.C. 2323).

~ (10) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting (Pub. L.
103-355, section 7102, and 10 U.S.C. 2323).

~(11) 52.222-21, Prohibition of Segregated Facilities
(Feb 1999)

~(12) 52.222-26, Equal Opportunity (E.O. 11246).

~ (13) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (38 U.S.C. 4212)

~ (14) 52.222-36, Affirmative Action for Workers
with Disabilities (29 U.S.C. 793).

__(15) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (38 U.S.C. 4212).

~ (16) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (E.O. 13126).

— (17)(1)52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products
(42 U.S.C. 6962(c)(3)(A)(i1)).

_ (ii) Alternate I of 52.223-9 (42 U.S.C.
6962(1)(2)(C)).

~ (18) 52.225-1, Buy American Act—Balance of
Payments Program—Supplies (41 U.S.C. 10a - 10d).

~(19)(1)52.225-3, Buy American Act—North Ameri-
can Free Trade Agreement—Israeli Trade Act—Balance of
Payments Program (41 U.S.C. 10a - 10d, 19 U.S.C. 3301
note, 19 U.S.C. 2112 note).
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_(ii) Alternate I of 52.225-3.
__ (iii) Alternate II of 52.225-3.
_(20) 52.225-5, Trade Agreements (19 U.S.C. 2501,
et seq., 19 U.S.C. 3301 note).
_ (21) 52.225-13, Restriction on Certain Foreign
Purchases (E.O. 12722, 12724, 13059, 13067, 13121, and
13129).

_(22) 52.225-15, Sanctioned European Union
Country End Products (E.O. 12849).

_(23) 52.225-16, Sanctioned European Union
Country Services (E.O. 12849).

_ (24) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (31 U.S.C. 3332).

_ (25) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(31 U.S.C. 3332).

__(26) 52.232-36, Payment by Third Party (31 U.S.C.
3332).

_ (27) 52.239-1, Privacy or Security Safeguards
(5 U.S.C. 552a).
_ (28)(1)52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (46 U.S.C. 1241).

__(ii) Alternate I of 52.247-64.

(¢) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, which
the Contracting Officer has indicated as being incorporated in
this contract by reference to implement provisions of law or
executive orders applicable to acquisitions of commercial
items or components:

[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

_(2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

__(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__(5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreement
(CBA) (41 U.S.C. 351, et seq.).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this paragraph
(d) if this contract was awarded using other than sealed bid,
is in excess of the simplified acquisition threshold, and does
not contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to
this contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c) or (d) of this clause, the Contractor is
not required to include any FAR clause, other than those listed
below (and as may be required by an addenda to this para-
graph to establish the reasonableness of prices under Part 15),
in a subcontract for commercial items or commercial compo-
nents—

(1) 52.222-26, Equal Opportunity (E.O. 11246);

(2) 52.222-35, Equal Opportunity for Special Disabled
Veterans, Veterans of the Vietnam Era, and Other Eligible
Veterans (38 U.S.C. 4212);

(3) 52.222-36, Affirmative Action for Workers with
Disabilities (29 U.S.C. 793);

(4) 52.247-64, Preference for Privately-Owned U.S.
Flag Commercial Vessels (46 U.S.C. 1241) (flow down not
required for subcontracts awarded beginning May 1, 1996);
and

(5) 52.222-41, Service Contract Act of 1965, As
Amended (41 U.S.C. 351, et seq.).

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate para-
graph (e) as paragraph (d), and revise the reference to “para-
graphs (a), (b), (c), or (d) of this clause” in the redesignated
paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause”.
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52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (FEB 1998)

(a) General. The Government will pay invoices based on
the Contractor's delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(1) A post office or common carrier for shipment to
the specific destination; or

(1) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(i) Replace, repair, or correct those supplies
promptly at the Contractor's expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(¢) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(i1) Display prominently on the invoice “FAST
PAY.”

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agree-
ment requires the preparation of a receiving report, the Con-
tractor shall prepare the receiving report on the prescribed
form or, alternatively, shall include the following information
on the invoice, in addition to that required in paragraph (c)(1)
of this clause:

(1) A statement in prominent letters “NO RECEIV-
ING REPORT PREPARED.”

(1) Shipment number.

(iii)) Mode of shipment.

(iv) At line item level—

(A) National stock number and/or manufacturer's
part number;
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(B) Unit of measure;
(C) Ship-To Point;
(D) Mark-For Point, if in the contract; and
(E) FEDSTRIP/MILSTRIP document number, if
in the contract.
(4) If this contract, order, or blanket purchase agree-
ment does not require preparation of a receiving report on a
prescribed form, the Contractor shall include on the invoice
the following information at the line item level, in addition to
that required in paragraph (c)(1) of this clause:
(1) Ship-To Point.
(i1) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.
(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.
(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.
(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers “FAST PAY.”

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed
the maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)
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52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (DEC 2001)

(a) The Contractor shall comply with the following Fed-
eral Acquisition Regulation (FAR) clauses that are incorpo-
rated by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (AUG 1996) (E.O.
11755).

(1) 52.225-13, Restrictions on Certain Foreign Pur-
chases (July 2000) (E.O.’s 12722, 12724, 13059, 13067,
13121, and 13129).

(iii) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) Listed below are additional clauses that apply:

(1) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment
(MAY 1997).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (JUNE 1997).

(v) 52.233-1, Disputes (DEC 1998).

(vi) 52.244-6, Subcontracts for Commercial Items
and Commercial Components (MAR 2001).

(vil)) 52.253-1, Computer
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(1) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States).

(1) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246) (Applies to contracts over $10,000).

(iii) 52.222-26, Equal Opportunity (FEB 1999) (E.O.
11246) (Applies to contracts over $10,000).

(iv) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

(v) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793) (Applies to con-
tracts over $10,000).

(vi) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DEC 2001) (38 U.S.C. 4212) (Applies to
contracts of $25,000 or more).

Generated Forms

(vii) 52.222-41, Service Contract Act of 1965, As |
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500).

(viii) 52.222-19, Child Labor—Cooperation with |
Authorities and Remedies (FEB 2001) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase
threshold.)

(ix) 52.223-5, Pollution Prevention and Right-to- |
Know Information (APR 1998) (E.O. 12856) (Applies to ser-
vices performed on Federal facilities).

(x) 52.225-1, Buy American Act—DBalance of Pay- |
ments Program—Supplies (FEB 2000) (41 U.S.C. 10a - 10d)
(Applies to contracts for supplies, and to contracts for ser-
vices involving the furnishing of supplies, for use within the
United States if the value of the supply contract or supply por-
tion of a service contract exceeds the micro-purchase thresh-
old and the acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(xi) 52.232-33, Payment by Electronic Funds Trans- |
fer—Central Contractor Registration (May 1999). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor Reg-
istration (CCR) database as its source of EF T information.)

(xii) 52.232-34, Payment by Electronic Funds |
Transfer—Other than Central Contractor Registration
(May 1999). (Applies when the payment will be made by
EFT and the payment office does not use the CCR database
as its source of EFT information.)

(xiii) 52.247-64, Preference for Privately Owned |
U.S.-Flag Commercial Vessels (June 2000) (46 U.S.C. 1241).
(Applies to supplies transported by ocean vessels.)

(2) Listed below are additional clauses that may apply:

(1) 52.209-6, Protecting the Government's Interest
When Subcontracting with Contractors Debarred, Sus-
pended, or Proposed for Debarment (JULY 1995) (Applies to
contracts over $25,000).

(il) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (JUNE 1988) (Applies
to supplies if delivery is f.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (Nov 1991)
(Applies to supplies if delivery is f.0.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses
by reference, with the same force and effect as if they were
given in full text. Upon request, the Contracting Officer will
make their full text available. Also, the full text of a clause
may be accessed electronically at this/these address(es):

[Insert one or more Internet addresses)|
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(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of'this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
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hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor's
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to
comply with any contract terms and conditions, or fails to pro-
vide the Government, upon request, with adequate assurances
of future performance. In the event of termination for cause,
the Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Gov-
ernment improperly terminated this contract for default, such
termination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(End of clause)
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tions under paragraphs (g)(1) through (16) of this clause,
provided, the Contractor—

(1) Actively participates in the group;

(2) Makes every effort to ensure that the group has a
positive impact on the employment of minorities and women
in the industry;

(3) Ensures that concrete benefits of the program are
reflected in the Contractor’s minority and female workforce
participation;

(4) Makes a good-faith effort to meet its individual
goals and timetables; and

(5) Can provide access to documentation that demon-
strates the effectiveness of actions taken on behalf of the Con-
tractor. The obligation to comply is the Contractor’s, and
failure of such a group to fulfill an obligation shall not be a
defense for the Contractor’s noncompliance.

(i) A single goal for minorities and a separate single goal
for women shall be established. The Contractor is required to
provide equal employment opportunity and to take affirma-
tive action for all minority groups, both male and female, and
all women, both minority and nonminority. Consequently, the
Contractor may be in violation of Executive Order 11246, as
amended, if a particular group is employed in a substantially
disparate manner.

(j) The Contractor shall not use goals or affirmative action
standards to discriminate against any person because of race,
color, religion, sex, or national origin.

(k) The Contractor shall not enter into any subcontract
with any person or firm debarred from Government contracts
under Executive Order 11246, as amended.

(1) The Contractor shall carry out such sanctions and pen-
alties for violation of this clause and of the Equal Opportunity
clause, including suspension, termination, and cancellation of
existing subcontracts, as may be imposed or ordered under
Executive Order 11246, as amended, and its implementing
regulations, by the OFCCP. Any failure to carry out these
sanctions and penalties as ordered shall be a violation of this
clause and Executive Order 11246, as amended.

(m) The Contractor in fulfilling its obligations under this
clause shall implement affirmative action procedures at least
as extensive as those prescribed in paragraph (g) of this
clause, so as to achieve maximum results from its efforts to
ensure equal employment opportunity. If the Contractor fails
to comply with the requirements of Executive Order 11246,
as amended, the implementing regulations, or this clause, the
Deputy Assistant Secretary shall take action as prescribed in
41 CFR 60-4.8.

(n) The Contractor shall designate a responsible official
to—

(1) Monitor all employment-related activity to ensure
that the Contractor’s equal employment policy is being car-
ried out;

(2) Submit reports as may be required by the Govern-
ment; and

(3) Keep records that shall at least include for each
employee the name, address, telephone number, construction
trade, union affiliation (if any), employee identification num-
ber, social security number, race, sex, status (e.g., mechanic,
apprentice, trainee, helper, or laborer), dates of changes in sta-
tus, hours worked per week in the indicated trade, rate of pay,
and locations at which the work was performed. Records shall
be maintained in an easily understandable and retrievable
form; however, to the degree that existing records satisfy this
requirement, separate records are not required to be main-
tained.

(o) Nothing contained herein shall be construed as a limi-
tation upon the application of other laws that establish differ-
ent standards of compliance or upon the requirements for the
hiring of local or other area residents (e.g., those under the
Public Works Employment Act of 1977 and the Community
Development Block Grant Program).

(End of clause)

52.222-28 [Reserved]

52.222-29 Notification of Visa Denial.
As prescribed in 22.810(g), insert the following clause:

NOTIFICATION OF VISA DENIAL (FEB 1999)

It is a violation of Executive Order 11246, as amended, for
a Contractor to refuse to employ any applicant or not to assign
any person hired in the United States, on the basis that the
individual’s race, color, religion, sex, or national origin is not
compatible with the policies of the country where the work is
to be performed or for whom the work will be performed
(41 CFR 60-1.10). The Contractor agrees to notify the U.S.
Department of State, Assistant Secretary, Bureau of Political-
Military Affairs (PM), 2201 C Street NW, Room 7325,
Washington, DC 20520, and the U.S. Department of Labor,
Deputy Assistant Secretary for Federal Contract Compliance,
when it has knowledge of any employee or potential
employee being denied an entry visa to a country in which the
Contractor is required to perform this contract, and it believes
the denial is attributable to the race, color, religion, sex, or
national origin of the employee or potential employee.

(End of clause)
52.222-30 Davis-Bacon Act—Price Adjustment (None or

Separately Specified Method).
As prescribed in 22.407(e), insert the following clause:

52.2-113
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DAVIS-BACON ACT—PRICE ADJUSTMENT (NONE OR
SEPARATELY SPECIFIED METHOD) (DEC 2001)

(a) The wage determination issued under the Davis-Bacon
Act by the Administrator, Wage and Hour Division, Employ-
ment Standards Administration, U.S. Department of Labor,
that is effective for an option to extend the term of the con-
tract, will apply to that option period.

(b) The Contracting Officer will make no adjustment in
contract price, other than provided for elsewhere in this con-
tract, to cover any increases or decreases in wages and bene-
fits as a result of—

(1) Incorporation of the Department of Labor's wage
determination applicable at the exercise of the option to
extend the term of the contract;

(2) Incorporation of a wage determination otherwise
applied to the contract by operation of law; or

(3) An increase in wages and benefits resulting from
any other requirement applicable to workers subject to the
Davis-Bacon Act.

(End of clause)
52.222-31 Davis-Bacon

(Percentage Method).
As prescribed in 22.407(f), insert the following clause:

Act—Price Adjustment

DAVIS-BACON ACT—PRICE ADJUSTMENT (PERCENTAGE
METHOD) (DEC 2001)

(a) The wage determination issued under the Davis-Bacon
Act by the Administrator, Wage and Hour Division, Employ-
ment Standards Administration, U.S. Department of Labor,
that is effective for an option to extend the term of the con-
tract, will apply to that option period.

(b) The Contracting Officer will adjust the portion of the
contract price or contract unit price(s) containing the labor
costs subject to the Davis-Bacon Act to provide for an
increase in wages and fringe benefits at the exercise of each
option to extend the term of the contract in accordance with
the following procedures:

(1) The Contracting Officer has determined that the
portion of the contract price or contract unit price(s) contain-
ing labor costs subject to the Davis-Bacon Act is
[Contracting Officer insert percentage rate] percent.

(2) The Contracting Officer will increase the portion of
the contract price or contract unit price(s) containing the labor
costs subject to the Davis-Bacon Act by the percentage rate
published in [Contracting Officer insert
publication].

(¢) The Contracting Officer will make the price adjustment
at the exercise of each option to extend the term of the con-
tract. This adjustment is the only adjustment that the Con-
tracting Officer will make to cover any increases in wages and
benefits as a result of—
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(1) Incorporation of the Department of Labor's wage
determination applicable at the exercise of the option to
extend the term of the contract;

(2) Incorporation of a wage determination otherwise
applied to the contract by operation of law; or

(3) An increase in wages and benefits resulting from
any other requirement applicable to workers subject to the
Davis-Bacon Act.

(End of clause)

52.222-32 Davis-Bacon Act—Price Adjustment (Actual
Method).
As prescribed in 22.407(g), insert the following clause:

DAVIS-BACON ACT—PRICE ADJUSTMENT (ACTUAL
METHOD (DEC 2001)

(a) The wage determination issued under the Davis-Bacon
Act by the Administrator, Wage and Hour Division, Employ-
ment Standards Administration, U.S. Department of Labor,
that is effective for an option to extend the term of the con-
tract, will apply to that option period.

(b)(1) The Contractor states that if the prices in this con-
tract contain an allowance for wage or benefit increases, such
allowance will not be included in any request for contract
price adjustment submitted under this clause.

(2) The Contractor shall provide with each request for
contract price adjustment under this clause a statement that
the prices in the contract do not include any allowance for any
increased cost for which adjustment is being requested.

(c) The Contracting Officer will adjust the contract price
or contract unit price labor rates to reflect the Contractor's
actual increase or decrease in wages and fringe benefits to the
extent that the increase is made to comply with, or the
decrease is voluntarily made by the Contractor as a result of—

(1) Incorporation of the Department of Labor's Davis-
Bacon Act wage determination applicable at the exercise of
an option to extend the term of the contract; or

(2) Incorporation of a Davis-Bacon Act wage determi-
nation otherwise applied to the contract by operation of law.

(d) Any adjustment will be limited to increases or
decreases in wages and fringe benefits as described in para-
graph (c) of this clause, and the accompanying increases or
decreases in social security and unemployment taxes and
workers' compensation insurance, but will not otherwise
include any amount for general and administrative costs,
overhead, or profit.

(e) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after
receiving a revised wage determination unless this notifica-
tion period is extended in writing by the Contracting Officer.
The Contractor shall notify the Contracting Officer promptly
of any decrease under this clause, but nothing in this clause
precludes the Government from asserting a claim within the
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period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data,
including payroll records that the Contracting Officer may
reasonably require. Upon agreement of the parties, the Con-
tracting Officer will modify the contract price or contract unit
price in writing. The Contractor shall continue performance
pending agreement on or determination of any such adjust-
ment and its effective date.

(f) Contract price adjustment computations shall be com-
puted as follows:

(1) Computation for contract unit price per single craft
hour for schedule of indefinite-quantity work. For each labor
classification, the difference between the actual wage and
benefit rates (combined) paid and the wage and benefit rates
(combined) required by the new wage determination shall be
added to the original contract unit price if the difference
results in a combined increase. If the difference computed
results in a combined decrease, the contract unit price shall be
decreased by that amount if the Contractor provides notifica-
tion as provided in paragraph (e) of this clause.

(2) Computation for contract unit price containing mul-
tiple craft hours for schedule of indefinite-quantity work. For
each labor classification, the difference between the actual
wage and benefit rates (combined) paid and the wage and ben-
efit rates (combined) required by the new wage determination
shall be multiplied by the actual number of hours expended
for each craft involved in accomplishing the unit-priced work
item. The product of this computation will then be divided by
the actual number of units ordered in the preceding contract
period. The total of these computations for each craft will be
added to the current contract unit price to obtain the new con-
tract unit price. The extended amount for the contract line
item will be obtained by multiplying the new unit price by the
estimated quantity. If actual hours are not available from the
preceding contract period for computation of the adjustment
for a specific contract unit of work, the Contractor, in agree-
ment with the Contracting Officer, shall estimate the total
hours per craft per contract unit of work.

EXAMPLE: ASPHALT PAVING—CURRENT PRICE $3.38 PER SQUARE YARD

DBA Craft New WD Hourlyrate Diff. Actual Hrs | Actual units Increase/
paid (sq. yard) sq. yard
Equip. Opr. $18.50 - | $18.00 =] $.50 x| 600 hrs./ 3,000 sq. yrd. | =| $.10
Truck Driver | $19.00 - | $18.25 =| $.75 x| 525 hrs./ 3,000 sq. yrd. | =| $.13
Laborer $11.50 - | $11.25 =|$25 x| 750 hrs./ 3,000 sq. yrd. | =| $.06
Total increase per square yard = | $.29%*

compensation insurance.

* Note: Adjustment for labor rate increases or decreases may be accompanied by social security and unemployment taxes and workers’

Current unit price = $3.38
Add DBA price adj. +.29
New unit price $3.67

per square yard

per square yard

(End of clause)

52.222-33 [Reserved]
52.222-34 [Reserved]

52.222-35 Equal Opportunity for Special Disabled
Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans.

As prescribed in 22.1310(a)(1), insert the following
clause:
EQUAL OPPORTUNITY FOR SPECIAL DISABLED
VETERANS, VETERANS OF THE VIETNAM ERA, AND
OTHER ELIGIBLE VETERANS (DEC 2001)
(a) Definitions. As used in this clause—

“All employment openings” means all positions except
executive and top management, those positions that will be
filled from within the Contractor's organization, and positions
lasting 3 days or less. This term includes full-time employ-
ment, temporary employment of more than 3 days duration,
and part-time employment.

“Executive and top management” means any employee—

(1) Whose primary duty consists of the management of
the enterprise in which the individual is employed or of a cus-
tomarily recognized department or subdivision thereof;

(2) Who customarily and regularly directs the work of
two or more other employees;
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(3) Who has the authority to hire or fire other employ-
ees or whose suggestions and recommendations as to the hir-
ing or firing and as to the advancement and promotion or any
other change of status of other employees will be given par-
ticular weight;

(4) Who customarily and regularly exercises discretion-
ary powers; and

(5) Who does not devote more than 20 percent or, in the
case of an employee of a retail or service establishment, who
does not devote more than 40 percent of total hours of work
in the work week to activities that are not directly and closely
related to the performance of the work described in para-
graphs (1) through (4) of this definition. This paragraph (5)
does not apply in the case of an employee who is in sole
charge of an establishment or a physically separated branch
establishment, or who owns at least a 20 percent interest in
the enterprise in which the individual is employed.

“Other eligible veteran” means any other veteran who
served on active duty during a war or in a campaign or expe-
dition for which a campaign badge has been authorized.

“Positions that will be filled from within the Contractor's
organization” means employment openings for which the
Contractor will give no consideration to persons outside the
Contractor's organization (including any affiliates, subsidiar-
ies, and parent companies) and includes any openings the
Contractor proposes to fill from regularly established “recall”
lists. The exception does not apply to a particular opening
once an employer decides to consider applicants outside of its
organization.

“Qualified special disabled veteran” means a special dis-
abled veteran who satisfies the requisite skill, experience,
education, and other job-related requirements of the employ-
ment position such veteran holds or desires, and who, with or
without reasonable accommodation, can perform the essential
functions of such position.

“Special disabled veteran” means—

(1) A veteran who is entitled to compensation (or who
but for the receipt of military retired pay would be entitled to
compensation) under laws administered by the Department of
Veterans Affairs for a disability—

(i) Rated at 30 percent or more; or

(i1) Rated at 10 or 20 percent in the case of a veteran
who has been determined under 38 U.S.C. 3106 to have a seri-
ous employment handicap (i.e., a significant impairment of
the veteran's ability to prepare for, obtain, or retain employ-
ment consistent with the veteran's abilities, aptitudes, and
interests); or

(2) A person who was discharged or released from
active duty because of a service-connected disability.

“Veteran of the Vietnam era” means a person who—
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(1) Served on active duty for a period of more than 180
days and was discharged or released from active duty with
other than a dishonorable discharge, if any part of such active
duty occurred—

(i) In the Republic of Vietnam between February 28,
1961, and May 7, 1975; or

(i1) Between August 5, 1964, and May 7, 1975, in all
other cases; or

(2) Was discharged or released from active duty for a
service-connected disability if any part of the active duty was
performed—

(1) In the Republic of Vietnam between February 28,
1961, and May 7, 1975; or

(i) Between August 5, 1964, and May 7, 1975, in all
other cases.

(b) General. (1) The Contractor shall not discriminate
against the individual because the individual is a special dis-
abled veteran, a veteran of the Vietnam era, or other eligible
veteran, regarding any position for which the employee or
applicant for employment is qualified. The Contractor shall
take affirmative action to employ, advance in employment,
and otherwise treat qualified special disabled veterans, veter-
ans of the Vietnam era, and other eligible veterans without
discrimination based upon their disability or veterans' status
in all employment practices such as—

(i) Recruitment, advertising, and job application
procedures;

(i1) Hiring, upgrading, promotion, award of tenure,
demotion, transfer, layoff, termination, right of return from
layoff and rehiring;

(ii1) Rate of pay or any other form of compensation
and changes in compensation;

(iv) Job assignments, job classifications, organiza-
tional structures, position descriptions, lines of progression,
and seniority lists;

(v) Leaves of absence, sick leave, or any other leave;

(vi) Fringe benefits available by virtue of employ-
ment, whether or not administered by the Contractor;

(vii) Selection and financial support for training,
including apprenticeship, and on-the-job training under
38 U.S.C. 3687, professional meetings, conferences, and
other related activities, and selection for leaves of absence to
pursue training;

(viii) Activities sponsored by the Contractor includ-
ing social or recreational programs; and

(ix) Any other term, condition, or privilege of
employment.

(2) The Contractor shall comply with the rules, regula-
tions, and relevant orders of the Secretary of Labor issued
under the Vietnam Era Veterans' Readjustment Assistance
Act of 1972 (the Act), as amended (38 U.S.C. 4211 and
4212).
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(c) Listing openings. (1) The Contractor shall immedi-
ately list all employment openings that exist at the time of the
execution of this contract and those which occur during the
performance of this contract, including those not generated by
this contract, and including those occurring at an establish-
ment of the Contractor other than the one where the contract
is being performed, but excluding those of independently
operated corporate affiliates, at an appropriate local public
employment service office of the State wherein the opening
occurs. Listing employment openings with the U.S. Depart-
ment of Labor's America's Job Bank shall satisfy the require-
ment to list jobs with the local employment service office.

(2) The Contractor shall make the listing of employ-
ment openings with the local employment service office at
least concurrently with using any other recruitment source or
effort and shall involve the normal obligations of placing a
bona fide job order, including accepting referrals of veterans
and nonveterans. This listing of employment openings does
not require hiring any particular job applicant or hiring from
any particular group of job applicants and is not intended to
relieve the Contractor from any requirements of Executive
orders or regulations concerning nondiscrimination in
employment.

(3) Whenever the Contractor becomes contractually
bound to the listing terms of this clause, it shall advise the
State public employment agency in each State where it has
establishments of the name and location of each hiring loca-
tion in the State. As long as the Contractor is contractually
bound to these terms and has so advised the State agency, it
need not advise the State agency of subsequent contracts. The
Contractor may advise the State agency when it is no longer
bound by this contract clause.

(d) Applicability. This clause does not apply to the listing
of employment openings that occur and are filled outside the
50 States, the District of Columbia, the Commonwealth of
Puerto Rico, the Commonwealth of the Northern Mariana
Islands, American Samoa, Guam, the Virgin Islands of the
United States, and Wake Island.

(e) Postings. (1) The Contractor shall post employment
notices in conspicuous places that are available to employees
and applicants for employment.

(2) The employment notices shall—

(1) State the rights of applicants and employees as
well as the Contractor's obligation under the law to take affir-
mative action to employ and advance in employment quali-
fied employees and applicants who are special disabled
veterans, veterans of the Vietnam era, and other eligible vet-
erans; and

(1) Be in a form prescribed by the Deputy Assistant
Secretary for Federal Contract Compliance Programs,
Department of Labor (Deputy Assistant Secretary of Labor),
and provided by or through the Contracting Officer.

(3) The Contractor shall ensure that applicants or
employees who are special disabled veterans are informed of
the contents of the notice (e.g., the Contractor may have the
notice read to a visually disabled veteran, or may lower the
posted notice so that it can be read by a person in a wheel-
chair).

(4) The Contractor shall notify each labor union or rep-
resentative of workers with which it has a collective bargain-
ing agreement, or other contract understanding, that the
Contractor is bound by the terms of the Act and is committed
to take affirmative action to employ, and advance in employ-
ment, qualified special disabled veterans, veterans of the Viet-
nam era, and other eligible veterans.

(f) Noncompliance. 1f the Contractor does not comply
with the requirements of this clause, the Government may
take appropriate actions under the rules, regulations, and rel-
evant orders of the Secretary of Labor issued pursuant to the
Act.

(g) Subcontracts. The Contractor shall insert the terms of
this clause in all subcontracts or purchase orders of $25,000
or more unless exempted by rules, regulations, or orders of the
Secretary of Labor. The Contractor shall act as specified by
the Deputy Assistant Secretary of Labor to enforce the terms,
including action for noncompliance.

(End of clause)

Alternate I (Dec 2001). As prescribed in 22.1310(a)(2),
add the following as a preamble to the clause:

NOTICE: The following term(s) of this clause are waived for
this contract: [List term(s)].

52.222-36 Affirmative Action for Workers with
Disabilities.
As prescribed in 22.1408(a), insert the following clause:

AFFIRMATIVE ACTION FOR WORKERS WITH DISABILITIES
(JUNE 1998)

(a) General. (1) Regarding any position for which the
employee or applicant for employment is qualified, the Con-
tractor shall not discriminate against any employee or appli-
cant because of physical or mental disability. The Contractor
agrees to take affirmative action to employ, advance in
employment, and otherwise treat qualified individuals with
disabilities without discrimination based upon their physical
or mental disability in all employment practices such as—

(i) Recruitment, advertising, and job application
procedures;

(i1) Hiring, upgrading, promotion, award of tenure,
demotion, transfer, layoff, termination, right of return from
layoff, and rehiring;

(ii1) Rates of pay or any other form of compensation
and changes in compensation;
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(iv) Job assignments, job classifications, organiza-
tional structures, position descriptions, lines of progression,
and seniority lists;

(v) Leaves of absence, sick leave, or any other leave;

(vi) Fringe benefits available by virtue of employ-
ment, whether or not administered by the Contractor;

(vii) Selection and financial support for training,
including apprenticeships, professional meetings, confer-
ences, and other related activities, and selection for leaves of
absence to pursue training;

(viii) Activities sponsored by the Contractor, includ-
ing social or recreational programs; and

(ix) Any other term, condition, or privilege of
employment.

(2) The Contractor agrees to comply with the rules, reg-
ulations, and relevant orders of the Secretary of Labor (Sec-
retary) issued under the Rehabilitation Act of 1973 (29 U.S.C.
793) (the Act), as amended.

(b) Postings. (1) The Contractor agrees to post employ-
ment notices stating—

(i) The Contractor’s obligation under the law to take
affirmative action to employ and advance in employment
qualified individuals with disabilities; and

(i1) The rights of applicants and employees.

(2) These notices shall be posted in conspicuous places
that are available to employees and applicants for employ-
ment. The Contractor shall ensure that applicants and
employees with disabilities are informed of the contents of the
notice (e.g., the Contractor may have the notice read to a visu-
ally disabled individual, or may lower the posted notice so
that it might be read by a person in a wheelchair). The notices
shall be in a form prescribed by the Deputy Assistant Secre-
tary for Federal Contract Compliance of the U.S. Department
of Labor (Deputy Assistant Secretary) and shall be provided
by or through the Contracting Officer.

(3) The Contractor shall notify each labor union or rep-
resentative of workers with which it has a collective bargain-
ing agreement or other contract understanding, that the
Contractor is bound by the terms of Section 503 of the Act and
is committed to take affirmative action to employ, and
advance in employment, qualified individuals with physical
or mental disabilities.

(c) Noncompliance. If the Contractor does not comply
with the requirements of this clause, appropriate actions may
be taken under the rules, regulations, and relevant orders of
the Secretary issued pursuant to the Act.

(d) Subcontracts. The Contractor shall include the terms
of'this clause in every subcontract or purchase order in excess
0f' $10,000 unless exempted by rules, regulations, or orders of
the Secretary. The Contractor shall act as specified by the
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Deputy Assistant Secretary to enforce the terms, including
action for noncompliance.

(End of clause)

Alternate I (June 1998). As prescribed in 22.1408(b), add
the following as a preamble to the clause:

NOTICE: The following term(s) of this clause are waived for
this contract: [List term(s)].

52.222-37 Employment Reports on Special Disabled
Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans.

As prescribed in 22.1310(b), insert the following clause:

EMPLOYMENT REPORTS ON SPECIAL DISABLED

VETERANS, VETERANS OF THE VIETNAM ERA, AND

OTHER ELIGIBLE VETERANS (DEC 2001)

(a) Unless the Contractor is a State or local government
agency, the Contractor shall report at least annually, as
required by the Secretary of Labor, on—

(1) The number of special disabled veterans, the num-
ber of veterans of the Vietnam era, and other eligible veterans
in the workforce of the Contractor by job category and hiring
location; and

(2) The total number of new employees hired during the
period covered by the report, and of the total, the number of
special disabled veterans, the number of veterans of the Viet-
nam era, and the number of other eligible veterans; and

(3) The maximum number and the minimum number of
employees of the Contractor during the period covered by the
report.

(b) The Contractor shall report the above items by com-
pleting the Form VETS-100, entitled “Federal Contractor
Veterans’ Employment Report (VETS-100 Report)”.

(c) The Contractor shall submit VETS-100 Reports no
later than September 30 of each year beginning
September 30, 1988.

(d) The employment activity report required by paragraph
(a)(2) of this clause shall reflect total hires during the most
recent 12-month period as of the ending date selected for the
employment profile report required by paragraph (a)(1) of
this clause. Contractors may select an ending date—

(1) As of the end of any pay period between July 1 and
August 31 of the year the report is due; or

(2) As of December 31, if the Contractor has prior writ-
ten approval from the Equal Employment Opportunity Com-
mission to do so for purposes of submitting the Employer
Information Report EEO-1 (Standard Form 100).

(¢) The Contractor shall base the count of veterans
reported according to paragraph (a) of this clause on volun-
tary disclosure. Each Contractor subject to the reporting
requirements at 38 U.S.C. 4212 shall invite all special dis-
abled veterans, veterans of the Vietnam era, and other eligible
veterans who wish to benefit under the affirmative action pro-
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gram at 38 U.S.C. 4212 to identify themselves to the Contrac-
tor. The invitation shall state that—

(1) The information is voluntarily provided;

(2) The information will be kept confidential;

(3) Disclosure or refusal to provide the information will
not subject the applicant or employee to any adverse treat-
ment; and

(4) The information will be used only in accordance
with the regulations promulgated under 38 U.S.C. 4212.

(f) The Contractor shall insert the terms of this clause in all
subcontracts or purchase orders of $25,000 or more unless
exempted by rules, regulations, or orders of the Secretary of
Labor.

(End of clause)

52.222-38 Compliance with Veterans' Employment
Reporting Requirements.
As prescribed in 22.1310(c), insert the following provi-
sion:

COMPLIANCE WITH VETERANS’ EMPLOYMENT REPORTING
REQUIREMENTS (DEC 2001)

By submission of its offer, the offeror represents that, if it
is subject to the reporting requirements of 38 U.S.C. 4212(d)
(i.e., if it has any contract containing Federal Acquisition
Regulation clause 52.222-37, Employment Reports on Spe-
cial Disabled Veterans, Veterans of the Vietnam Era, and
Other Eligible Veterans), it has submitted the most recent
VETS-100 Report required by that clause.

(End of provision)
52.222-39 [Reserved]
52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965, as Amended.
As prescribed in 22.1006(a), insert the following clause:

SERVICE CONTRACT ACT OF 1965, AS AMENDED
(MAY 1989)

(a) Definitions. “Act,” as used in this clause, means the
Service Contract Act of 1965, as amended (41 U.S.C. 351, et
seq.).

“Contractor,” as used in this clause or in any subcontract,
shall be deemed to refer to the subcontractor, except in the
term “Government Prime Contractor.”

“Service employee,” as used in this clause, means any per-
son engaged in the performance of this contract other than any
person employed in a bona fide executive, administrative, or
professional capacity, as these terms are defined in Part 541
of Title 29, Code of Federal Regulations, as revised. It
includes all such persons regardless of any contractual rela-

tionship that may be alleged to exist between a Contractor or
subcontractor and such persons.

(b) Applicability. This contract is subject to the following
provisions and to all other applicable provisions of the Act
and regulations of the Secretary of Labor (29 CFR part 4).
This clause does not apply to contracts or subcontracts admin-
istratively exempted by the Secretary of Labor or exempted
by 41 U.S.C. 356, as interpreted in Subpart C of 29 CFR
part 4.

(c) Compensation. (1) Each service employee employed
in the performance of this contract by the Contractor or any
subcontractor shall be paid not less than the minimum mone-
tary wages and shall be furnished fringe benefits in accor-
dance with the wages and fringe benefits determined by the
Secretary of Labor, or authorized representative, as specified
in any wage determination attached to this contract.

(2)(1) If a wage determination is attached to this con-
tract, the Contractor shall classify any class of service
employee which is not listed therein and which is to be
employed under the contract (i.e., the work to be performed
is not performed by any classification listed in the wage deter-
mination) so as to provide a reasonable relationship (i.e.,
appropriate level of skill comparison) between such unlisted
classifications and the classifications listed in the wage deter-
mination. Such conformed class of employees shall be paid
the monetary wages and furnished the fringe benefits as are
determined pursuant to the procedures in this paragraph (c).

(i1) This conforming procedure shall be initiated by
the Contractor prior to the performance of contract work by
the unlisted class of employee. The Contractor shall submit
Standard Form (SF) 1444, Request For Authorization of
Additional Classification and Rate, to the Contracting Officer
no later than 30 days after the unlisted class of employee per-
forms any contract work. The Contracting Officer shall
review the proposed classification and rate and promptly sub-
mit the completed SF 1444 (which must include information
regarding the agreement or disagreement of the employees’
authorized representatives or the employees themselves
together with the agency recommendation), and all pertinent
information to the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor. The
Wage and Hour Division will approve, modify, or disapprove
the action or render a final determination in the event of dis-
agreement within 30 days of receipt or will notify the Con-
tracting Officer within 30 days of receipt that additional time
is necessary.

(ii1) The final determination of the conformance
action by the Wage and Hour Division shall be transmitted to
the Contracting Officer who shall promptly notify the Con-
tractor of the action taken. Each affected employee shall be
furnished by the Contractor with a written copy of such deter-
mination or it shall be posted as a part of the wage determina-
tion.
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(iv)(A) The process of establishing wage and fringe
benefit rates that bear a reasonable relationship to those listed
in a wage determination cannot be reduced to any single for-
mula. The approach used may vary from wage determination
to wage determination depending on the circumstances. Stan-
dard wage and salary administration practices which rank var-
ious job classifications by pay grade pursuant to point
schemes or other job factors may, for example, be relied upon.
Guidance may also be obtained from the way different jobs
are rated under Federal pay systems (Federal Wage Board Pay
System and the General Schedule) or from other wage deter-
minations issued in the same locality. Basic to the establish-
ment of any conformable wage rate(s) is the concept that a pay
relationship should be maintained between job classifications
based on the skill required and the duties performed.

(B) In the case of a contract modification, an
exercise of an option, or extension of an existing contract, or
in any other case where a Contractor succeeds a contract
under which the classification in question was previously
conformed pursuant to paragraph (c) of this clause, a new
conformed wage rate and fringe benefits may be assigned to
the conformed classification by indexing (i.e., adjusting) the
previous conformed rate and fringe benefits by an amount
equal to the average (mean) percentage increase (or decrease,
where appropriate) between the wages and fringe benefits
specified for all classifications to be used on the contract
which are listed in the current wage determination, and those
specified for the corresponding classifications in the previ-
ously applicable wage determination. Where conforming
actions are accomplished in accordance with this paragraph
prior to the performance of contract work by the unlisted class
of employees, the Contractor shall advise the Contracting
Officer of the action taken but the other procedures in subdi-
vision (¢)(2)(ii) of this clause need not be followed.

(C) No employee engaged in performing work on
this contract shall in any event be paid less than the currently
applicable minimum wage specified under section 6(a)(1) of
the Fair Labor Standards Act of 1938, as amended.

(v) The wage rate and fringe benefits finally deter-
mined under this paragraph (c)(2) of this clause shall be paid
to all employees performing in the classification from the first
day on which contract work is performed by them in the clas-
sification. Failure to pay the unlisted employees the compen-
sation agreed upon by the interested parties and/or finally
determined by the Wage and Hour Division retroactive to the
date such class of employees commenced contract work shall
be a violation of the Act and this contract.

(vi) Upon discovery of failure to comply with para-
graph (¢)(2) of this clause, the Wage and Hour Division shall
make a final determination of conformed classification, wage
rate, and/or fringe benefits which shall be retroactive to the
date such class or classes of employees commenced contract
work.
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(3) Adjustment of compensation. If the term of this con-
tract is more than 1 year, the minimum monetary wages and
fringe benefits required to be paid or furnished thereunder to
service employees under this contract shall be subject to
adjustment after 1 year and not less often than once every 2
years, under wage determinations issued by the Wage and
Hour Division.

(d) Obligation to furnish fringe benefits. The Contractor or
subcontractor may discharge the obligation to furnish fringe
benefits specified in the attachment or determined under para-
graph (c)(2) of this clause by furnishing equivalent combina-
tions of bona fide fringe benefits, or by making equivalent or
differential cash payments, only in accordance with Subpart
D of 29 CFR part 4.

(e) Minimum wage. In the absence of a minimum wage
attachment for this contract, neither the Contractor nor any
subcontractor under this contract shall pay any person per-
forming work under this contract (regardless of whether the
person is a service employee) less than the minimum wage
specified by section 6(a)(1) of the Fair Labor Standards Act
of 1938. Nothing in this clause shall relieve the Contractor or
any subcontractor of any other obligation under law or con-
tract for payment of a higher wage to any employee.

() Successor contracts. 1f this contract succeeds a contract
subject to the Act under which substantially the same services
were furnished in the same locality and service employees
were paid wages and fringe benefits provided for in a collec-
tive bargaining agreement, in the absence of the minimum
wage attachment for this contract setting forth such collec-
tively bargained wage rates and fringe benefits, neither the
Contractor nor any subcontractor under this contract shall pay
any service employee performing any of the contract work
(regardless of whether or not such employee was employed
under the predecessor contract), less than the wages and
fringe benefits provided for in such collective bargaining
agreement, to which such employee would have been entitled
if employed under the predecessor contract, including
accrued wages and fringe benefits and any prospective
increases in wages and fringe benefits provided for under
such agreement. No Contractor or subcontractor under this
contract may be relieved of the foregoing obligation unless
the limitations of 29 CFR 4.1b(b) apply or unless the Secre-
tary of Labor or the Secretary’s authorized representative
finds, after a hearing as provided in 29 CFR 4.10 that the
wages and/or fringe benefits provided for in such agreement
are substantially at variance with those which prevail for ser-
vices of a character similar in the locality, or determines, as
provided in 29 CFR 4.11, that the collective bargaining agree-
ment applicable to service employees employed under the
predecessor contract was not entered into as a result of arm’s
length negotiations. Where it is found in accordance with the
review procedures provided in 29 CFR 4.10 and/or 4.11 and
Parts 6 and 8 that some or all of the wages and/or fringe ben-
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efits contained in a predecessor Contractor’s collective bar-
gaining agreement are substantially at variance with those
which prevail for services of a character similar in the locality,
and/or that the collective bargaining agreement applicable to
service employees employed under the predecessor contract
was not entered into as a result of arm’s length negotiations,
the Department will issue a new or revised wage determina-
tion setting forth the applicable wage rates and fringe bene-
fits. Such determination shall be made part of the contract or
subcontract, in accordance with the decision of the Adminis-
trator, the Administrative Law Judge, or the Board of Service
Contract Appeals, as the case may be, irrespective of whether
such issuance occurs prior to or after the award of a contract
or subcontract (53 Comp. Gen. 401 (1973)). In the case of a
wage determination issued solely as a result of a finding of
substantial variance, such determination shall be effective as
of the date of the final administrative decision.

(g) Notification to employees. The Contractor and any
subcontractor under this contract shall notify each service
employee commencing work on this contract of the minimum
monetary wage and any fringe benefits required to be paid
pursuant to this contract, or shall post the wage determination
attached to this contract. The poster provided by the Depart-
ment of Labor (Publication WH 1313) shall be posted in a
prominent and accessible place at the worksite. Failure to
comply with this requirement is a violation of section 2(a)(4)
of the Act and of this contract.

(h) Safe and sanitary working conditions. The Contractor
or subcontractor shall not permit any part of the services
called for by this contract to be performed in buildings or sur-
roundings or under working conditions provided by or under
the control or supervision of the Contractor or subcontractor
which are unsanitary, hazardous, or dangerous to the health or
safety of the service employees. The Contractor or subcon-
tractor shall comply with the safety and health standards
applied under 29 CFR part 1925.

(1) Records. (1) The Contractor and each subcontractor
performing work subject to the Act shall make and maintain
for 3 years from the completion of the work, and make them
available for inspection and transcription by authorized rep-
resentatives of the Wage and Hour Division, Employment
Standards Administration, a record of the following:

(i) For each employee subject to the Act—

(A) Name and address and social security num-
ber;

(B) Correct work classification or classifications,
rate or rates of monetary wages paid and fringe benefits pro-
vided, rate or rates of payments in lieu of fringe benefits, and
total daily and weekly compensation;

(C) Daily and weekly hours worked by each
employee; and

(D) Any deductions, rebates, or refunds from the
total daily or weekly compensation of each employee.

(i) For those classes of service employees not
included in any wage determination attached to this contract,
wage rates or fringe benefits determined by the interested par-
ties or by the Administrator or authorized representative
under the terms of paragraph (c) of this clause. A copy of the
report required by subdivision (¢)(2)(ii) of this clause will ful-
fill this requirement.

(i) Any list of the predecessor Contractor’s
employees which had been furnished to the Contractor as pre-
scribed by paragraph (n) of this clause.

(2) The Contractor shall also make available a copy of
this contract for inspection or transcription by authorized rep-
resentatives of the Wage and Hour Division.

(3) Failure to make and maintain or to make available
these records for inspection and transcription shall be a viola-
tion of the regulations and this contract, and in the case of fail-
ure to produce these records, the Contracting Officer, upon
direction of the Department of Labor and notification to the
Contractor, shall take action to cause suspension of any fur-
ther payment or advance of funds until the violation ceases.

(4) The Contractor shall permit authorized representa-
tives of the Wage and Hour Division to conduct interviews
with employees at the worksite during normal working hours.

(j) Pay periods. The Contractor shall unconditionally pay
to each employee subject to the Act all wages due free and
clear and without subsequent deduction (except as otherwise
provided by law or regulations, 29 CFR part 4), rebate, or
kickback on any account. These payments shall be made no
later than one pay period following the end of the regular pay
period in which the wages were earned or accrued. A pay
period under this Act may not be of any duration longer than
semi-monthly.

(k) Withholding of payments and termination of contract.
The Contracting Officer shall withhold or cause to be with-
held from the Government Prime Contractor under this or any
other Government contract with the Prime Contractor such
sums as an appropriate official of the Department of Labor
requests or such sums as the Contracting Officer decides may
be necessary to pay underpaid employees employed by the
Contractor or subcontractor. In the event of failure to pay any
employees subject to the Act all or part of the wages or fringe
benefits due under the Act, the Contracting Officer may, after
authorization or by direction of the Department of Labor and
written notification to the Contractor, take action to cause sus-
pension of any further payment or advance of funds until such
violations have ceased. Additionally, any failure to comply
with the requirements of this clause may be grounds for ter-
mination of the right to proceed with the contract work. In
such event, the Government may enter into other contracts or
arrangements for completion of the work, charging the Con-
tractor in default with any additional cost.

(1) Subcontracts. The Contractor agrees to insert this
clause in all subcontracts subject to the Act.
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(m) Collective bargaining agreements applicable to ser-
vice employees. If wages to be paid or fringe benefits to be
furnished any service employees employed by the Govern-
ment Prime Contractor or any subcontractor under the con-
tract are provided for in a collective bargaining agreement
which is or will be effective during any period in which the
contract is being performed, the Government Prime Contrac-
tor shall report such fact to the Contracting Officer, together
with full information as to the application and accrual of such
wages and fringe benefits, including any prospective
increases, to service employees engaged in work on the con-
tract, and a copy of the collective bargaining agreement. Such
report shall be made upon commencing performance of the
contract, in the case of collective bargaining agreements
effective at such time, and in the case of such agreements or
provisions or amendments thereof effective at a later time
during the period of contract performance such agreements
shall be reported promptly after negotiation thereof.

(n) Seniority list. Not less than 10 days prior to completion
of any contract being performed at a Federal facility where
service employees may be retained in the performance of the
succeeding contract and subject to a wage determination
which contains vacation or other benefit provisions based
upon length of service with a Contractor (predecessor) or suc-
cessor (29 CFR 4.173), the incumbent Prime Contractor shall
furnish the Contracting Officer a certified list of the names of
all service employees on the Contractor’s or subcontractor’s
payroll during the last month of contract performance. Such
list shall also contain anniversary dates of employment on the
contract either with the current or predecessor Contractors of
each such service employee. The Contracting Officer shall
turn over such list to the successor Contractor at the com-
mencement of the succeeding contract.

(0) Rulings and interpretations. Rulings and interpreta-
tions of the Act are contained in Regulations, 29 CFR part 4.

(p) Contractor's certification. (1) By entering into this
contract, the Contractor (and officials thereof) certifies that
neither it (nor he or she) nor any person or firm who has a sub-
stantial interest in the Contractor’s firm is a person or firm
ineligible to be awarded Government contracts by virtue of
the sanctions imposed under section 5 of the Act.

(2) No part of this contract shall be subcontracted to any
person or firm ineligible for award of a Government contract
under section 5 of the Act.

(3) The penalty for making false statements is pre-
scribed in the U.S. Criminal Code, 18 U.S.C. 1001.

(qQ) Variations, tolerances, and exemptions involving
employment. Notwithstanding any of the provisions in para-
graphs (b) through (o) of this clause, the following employees
may be employed in accordance with the following varia-
tions, tolerances, and exemptions, which the Secretary of
Labor, pursuant to section 4(b) of the Act prior to its amend-
ment by Pub. L. 92-473, found to be necessary and proper in
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the public interest or to avoid serious impairment of the con-
duct of Government business:

(1) Apprentices, student-learners, and workers whose
earning capacity is impaired by age, physical or mental defi-
ciency, or injury may be employed at wages lower than the
minimum wages otherwise required by section 2(a)(1) or
2(b)(1) of the Act without diminishing any fringe benefits or
cash payments in lieu thereof required under section 2(a)(2)
of the Act, in accordance with the conditions and procedures
prescribed for the employment of apprentices, student-learn-
ers, handicapped persons, and handicapped clients of shel-
tered workshops under section 14 of the Fair Labor Standards
Act of 1938, in the regulations issued by the Administrator
(29 CFR parts 520, 521, 524, and 525).

(2) The Administrator will issue certificates under the
Act for the employment of apprentices, student-learners,
handicapped persons, or handicapped clients of sheltered
workshops not subject to the Fair Labor Standards Act of
1938, or subject to different minimum rates of pay under the
two acts, authorizing appropriate rates of minimum wages
(but without changing requirements concerning fringe bene-
fits or supplementary cash payments in lieu thereof), applying
procedures prescribed by the applicable regulations issued
under the Fair Labor Standards Act of 1938 (29 CFR parts
520, 521, 524, and 525).

(3) The Administrator will also withdraw, annul, or can-
cel such certificates in accordance with the regulations in
29 CFR parts 525 and 528.

(v) Apprentices. Apprentices will be permitted to work at
less than the predetermined rate for the work they perform
when they are employed and individually registered in a bona
fide apprenticeship program registered with a State Appren-
ticeship Agency which is recognized by the U.S. Department
of Labor, or if no such recognized agency exists in a State,
under a program registered with the Bureau of Apprenticeship
and Training, Employment and Training Administration, U.S.
Department of Labor. Any employee who is not registered as
an apprentice in an approved program shall be paid the wage
rate and fringe benefits contained in the applicable wage
determination for the journeyman classification of work actu-
ally performed. The wage rates paid apprentices shall not be
less than the wage rate for their level of progress set forth in
the registered program, expressed as the appropriate percent-
age of the journeyman’s rate contained in the applicable wage
determination. The allowable ratio of apprentices to journey-
men employed on the contract work in any craft classification
shall not be greater than the ratio permitted to the Contractor
as to his entire work force under the registered program.

(s) Tips. An employee engaged in an occupation in which
the employee customarily and regularly receives more than
$30 a month in tips may have the amount of these tips credited
by the employer against the minimum wage required by sec-
tion 2(a)(1) or section 2(b)(1) of the Act, in accordance with
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section 3(m) of the Fair Labor Standards Act and Regulations,
29 CFR part 531. However, the amount of credit shall not
exceed $1.34 per hour beginning January 1, 1981. To use this
provision—

(1) The employer must inform tipped employees about
this tip credit allowance before the credit is utilized;

(2) The employees must be allowed to retain all tips
(individually or through a pooling arrangement and regard-
less of whether the employer elects to take a credit for tips
received);

(3) The employer must be able to show by records that
the employee receives at least the applicable Service Contract
Act minimum wage through the combination of direct wages
and tip credit; and

(4) The use of such tip credit must have been permitted
under any predecessor collective bargaining agreement appli-
cable by virtue of section 4(c) of the Act.

(t) Disputes concerning labor standards. The U.S. Depart-
ment of Labor has set forth in 29 CFR parts 4, 6, and 8 proce-
dures for resolving disputes concerning labor standards
requirements. Such disputes shall be resolved in accordance
with those procedures and not the Disputes clause of this con-
tract. Disputes within the meaning of this clause include dis-
putes between the Contractor (or any of its subcontractors)
and the contracting agency, the U.S. Department of Labor, or
the employees or their representatives.

(End of clause)

52.222-42 Statement of Equivalent Rates for Federal
Hires.
As prescribed in 22.1006(b), insert the following clause:

STATEMENT OF EQUIVALENT RATES FOR FEDERAL HIRES
(MAY 1989)

In compliance with the Service Contract Act of 1965, as
amended, and the regulations of the Secretary of Labor
(29 CFR part 4), this clause identifies the classes of service
employees expected to be employed under the contract and
states the wages and fringe benefits payable to each if they
were employed by the contracting agency subject to the pro-
visions of 5 U.S.C. 5341 or 5332.

This Statement is for Information Only:
It is not a Wage Determination

Employee Class  Monetary Wage—Fringe Benefits

(End of clause)

52.222-43  Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and
Option Contracts).

As prescribed in 22.1006(c)(1), insert the following
clause:

FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT
ACT—PRICE ADJUSTMENT (MULTIPLE YEAR AND OPTION
CONTRACTS) (MAY 1989)

(a) This clause applies to both contracts subject to area pre-
vailing wage determinations and contracts subject to collec-
tive bargaining agreements.

(b) The Contractor warrants that the prices in this contract
do not include any allowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.

(c) The wage determination, issued under the Service Con-
tract Act of 1965, as amended, (41 U.S.C. 351, et seq.), by the
Administrator, Wage and Hour Division, Employment Stan-
dards Administration, U.S. Department of Labor, current on
the anniversary date of a multiple year contract or the begin-
ning of each renewal option period, shall apply to this con-
tract. If no such determination has been made applicable to
this contract, then the Federal minimum wage as established
by section 6(a)(1) of the Fair Labor Standards Act of 1938, as
amended, (29 U.S.C. 206) current on the anniversary date of
a multiple year contract or the beginning of each renewal
option period, shall apply to this contract.

(d) The contract price or contract unit price labor rates will
be adjusted to reflect the Contractor’s actual increase or
decrease in applicable wages and fringe benefits to the extent
that the increase is made to comply with or the decrease is vol-
untarily made by the Contractor as a result of:

(1) The Department of Labor wage determination appli-
cable on the anniversary date of the multiple year contract, or
at the beginning of the renewal option period. For example,
the prior year wage determination required a minimum wage
rate of $4.00 per hour. The Contractor chose to pay $4.10.
The new wage determination increases the minimum rate to
$4.50 per hour. Even if the Contractor voluntarily increases
the rate to $4.75 per hour, the allowable price adjustment is
$.40 per hour;

(2) An increased or decreased wage determination oth-
erwise applied to the contract by operation of law; or

(3) An amendment to the Fair Labor Standards Act of
1938 that is enacted after award of this contract, affects the
minimum wage, and becomes applicable to this contract
under law.

(¢) Any adjustment will be limited to increases or
decreases in wages and fringe benefits as described in para-
graph (c) of this clause, and the accompanying increases or
decreases in social security and unemployment taxes and
workers’ compensation insurance, but shall not otherwise
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include any amount for general and administrative costs,
overhead, or profit.

(f) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after
receiving a new wage determination unless this notification
period is extended in writing by the Contracting Officer. The
Contractor shall promptly notify the Contracting Officer of
any decrease under this clause, but nothing in the clause shall
preclude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data,
including payroll records, that the Contracting Officer may
reasonably require. Upon agreement of the parties, the con-
tract price or contract unit price labor rates shall be modified
in writing. The Contractor shall continue performance pend-
ing agreement on or determination of any such adjustment
and its effective date.

(g) The Contracting Officer or an authorized representa-
tive shall have access to and the right to examine any directly
pertinent books, documents, papers and records of the Con-
tractor until the expiration of 3 years after final payment under
the contract.

(End of clause)

52.222-44  Fair Labor Standards Act and Service
Contract Act—Price Adjustment.
As prescribed in 22.1006(c)(2), insert the following
clause:

FAIR LABOR STANDARDS ACT AND SERVICE CONTRACT
ACT—PRICE ADJUSTMENT (MAY 1989)

(a) This clause applies to both contracts subject to area pre-
vailing wage determinations and contracts subject to Contrac-
tor collective bargaining agreements.

(b) The Contractor warrants that the prices in this contract
do not include any allowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.

(c) The contract price or contract unit price labor rates will
be adjusted to reflect increases or decreases by the Contractor
in wages and fringe benefits to the extent that these increases
or decreases are made to comply with—

(1) An increased or decreased wage determination
applied to this contract by operation of law; or

(2) An amendment to the Fair Labor Standards Act of
1938 that is enacted subsequent to award of this contract,
affects the minimum wage, and becomes applicable to this
contract under law.

(d) Any such adjustment will be limited to increases or
decreases in wages and fringe benefits as described in para-
graph (b) of this clause, and to the accompanying increases or
decreases in social security and unemployment taxes and
workers’ compensation insurance; it shall not otherwise
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include any amount for general and administrative costs,
overhead, or profit.

(e) The Contractor shall notify the Contracting Officer of
any increase claimed under this clause within 30 days after the
effective date of the wage change, unless this period is
extended by the Contracting Officer in writing. The Contrac-
tor shall promptly notify the Contracting Officer of any
decrease under this clause, but nothing in the clause shall pre-
clude the Government from asserting a claim within the
period permitted by law. The notice shall contain a statement
of the amount claimed and any relevant supporting data that
the Contracting Officer may reasonably require. Upon agree-
ment of the parties, the contract price or contract unit price
labor rates shall be modified in writing. The Contractor shall
continue performance pending agreement on or determina-
tion of any such adjustment and its effective date.

(f) The Contracting Officer or an authorized representative
shall, until the expiration of 3 years after final payment under
the contract, have access to and the right to examine any
directly pertinent books, documents, papers, and records of
the Contractor.

(End of clause)
52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.
As prescribed in 22.1103, insert the following provision:

EVALUATION OF COMPENSATION FOR PROFESSIONAL
EMPLOYEES (FEB 1993)

(a) Recompetition of service contracts may in some cases
result in lowering the compensation (salaries and fringe ben-
efits) paid or furnished professional employees. This lower-
ing can be detrimental in obtaining the quality of professional
services needed for adequate contract performance. It is there-
fore in the Government’s best interest that professional
employees, as defined in 29 CFR 541, be properly and fairly
compensated. As part of their proposals, offerors will submit
a total compensation plan setting forth salaries and fringe ben-
efits proposed for the professional employees who will work
under the contract. The Government will evaluate the plan to
assure that it reflects a sound management approach and
understanding of the contract requirements. This evaluation
will include an assessment of the offeror’s ability to provide
uninterrupted high-quality work. The professional compensa-
tion proposed will be considered in terms of its impact upon
recruiting and retention, its realism, and its consistency with
a total plan for compensation. Supporting information will
include data, such as recognized national and regional com-
pensation surveys and studies of professional, public and pri-
vate organizations, used in establishing the total
compensation structure.
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(b) The compensation levels proposed should reflect a
clear understanding of work to be performed and should indi-
cate the capability of the proposed compensation structure to
obtain and keep suitably qualified personnel to meet mission
objectives. The salary rates or ranges must take into account
differences in skills, the complexity of various disciplines,
and professional job difficulty. Additionally, proposals envi-
sioning compensation levels lower than those of predecessor
contractors for the same work will be evaluated on the basis
of maintaining program continuity, uninterrupted high-qual-
ity work, and availability of required competent professional
service employees. Offerors are cautioned that lowered com-
pensation for essentially the same professional work may
indicate lack of sound management judgment and lack of
understanding of the requirement.

(c) The Government is concerned with the quality and sta-
bility of the work force to be employed on this contract. Pro-
fessional compensation that is unrealistically low or not in
reasonable relationship to the various job categories, since it
may impair the Contractor’s ability to attract and retain com-
petent professional service employees, may be viewed as evi-
dence of failure to comprehend the complexity of the contract
requirements.

(d) Failure to comply with these provisions may constitute
sufficient cause to justify rejection of a proposal.

(End of provision)

52.222-47 SCA Minimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA).

As prescribed in 22.1006(d) and 22.1012-3(d)(1), insert
the following clause:

SERVICE CONTRACT ACT (SCA) MINIMUM WAGES AND
FRINGE BENEFITS (MAY 1989)

An SCA wage determination applicable to this work has
been requested from the U.S. Department of Labor. If an SCA
wage determination is not incorporated herein, the bidders/
offerors shall consider the economic terms of the collective
bargaining agreement (CBA) between the incumbent Con-
tractor and the (union). If the
economic terms of the collective bargaining agreement or the
collective bargaining agreement itself is not attached to the
solicitation, copies can be obtained from the Contracting
Officer. Pursuant to Department of Labor Regulation,
29 CFR 4.1b and paragraph (g) of the clause at 52.222-41,
Service Contract Act of 1965, as amended, the economic
terms of that agreement will apply to the contract resulting
from this solicitation, notwithstanding the absence of a wage
determination reflecting such terms, unless it is determined
that the agreement was not the result of arm’s length negotia-

tions or that after a hearing pursuant to section 4(c) of the Act,
the economic terms of the agreement are substantially at vari-
ance with the wages prevailing in the area.

(End of clause)
52.222-48 Exemption from Application of Service
Contract Act Provisions for Contracts for

Maintenance, Calibration, and/or Repair of Certain
Information Technology, Scientific and Medical and/or
Office and Business Equipment—Contractor
Certification.

As prescribed in 22.1006(e)(1), insert the following
clause:

EXEMPTION FROM APPLICATION OF SERVICE CONTRACT
ACT PROVISIONS FOR CONTRACTS FOR MAINTENANCE,
CALIBRATION, AND/OR REPAIR OF CERTAIN INFORMATION
TECHNOLOGY, SCIENTIFIC AND MEDICAL AND/OR OFFICE
AND BUSINESS EQUIPMENT—CONTRACTOR
CERTIFICATION (AUG 1996)

(a) The following certification shall be checked:
CERTIFICATION
The offeror certifies [] does not certify [ that—

(1) The items of equipment to be serviced under this con-
tract are commercial items which are used regularly for other
than Government purposes, and are sold or traded by the Con-
tractor in substantial quantities to the general public in the
course of normal business operations;

(2) The contract services are furnished at prices which are,
or are based on, established catalog or market prices for the
maintenance, calibration, and/or repair of certain information
technology, scientific and medical and/or office and business
equipment. An “established catalog price” is a price (including
discount price) recorded in a catalog, price list, schedule, or
other verifiable and established record that is regularly main-
tained by the manufacturer or the Contractor and is either pub-
lished or otherwise available for inspection by customers. An
“established market price” is a current price, established in the
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated by data from sources
independent of the manufacturer or Contractor; and

(3) The Contractor utilizes the same compensation (wage
and fringe benefits) plan for all service employees performing
work under the contract as the Contractor uses for equivalent
employees servicing the same equipment of commercial cus-
tomers.

(b) If a negative certification is made and a Service Con-
tract Act wage determination is not attached to the solicita-
tion, the Contractor shall notify the Contracting Officer as
soon as possible.

(c) Failure to execute the certification in paragraph (a) of
this clause or to contact the Contracting Officer as required in
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paragraph (b) of this clause may render the bid or offer non-
responsive.

(End of clause)

52.222-49 Service Contract Act—Place of Performance
Unknown.
As prescribed in 22.1006(f) and 22.1009-4(c), insert the
following clause:

SERVICE CONTRACT ACT—PLACE OF PERFORMANCE
UNKNOWN (MAY 1989)

(a) This contract is subject to the Service Contract Act, and
the place of performance was unknown when the solicitation
was issued. In addition to places or areas identified in wage
determinations, if any, attached to the solicitation, wage deter-
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minations have also been requested for the follow-

ing: [insert places or areas]. The Contracting

Officer will request wage determinations for additional places

or areas of performance if asked to do so in writing by
[insert time and date].

(b) Offerors who intend to perform in a place or area of
performance for which a wage determination has not been
attached or requested may nevertheless submit bids or pro-
posals. However, a wage determination shall be requested and
incorporated in the resultant contract retroactive to the date of
contract award, and there shall be no adjustment in the con-
tract price.

(End of clause)

52.222-50 [Reserved]
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(H)(1) The Contractor shall notify the Contracting Officer
reasonably in advance of placing any subcontract or modifi-
cation thereof for which consent is required under paragraph
(¢), (d), or (e) of this clause, including the following informa-
tion:

(1) A description of the supplies or services to be sub-
contracted.

(1) Identification of the type of subcontract to be
used.

(iii) Identification of the proposed subcontractor.

(iv) The proposed subcontract price.

(v) The subcontractor’s current, complete, and accu-
rate cost or pricing data and Certificate of Current Cost or
Pricing Data, if required by other contract provisions.

(vi) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such
data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting—

(A) The principal elements of the subcontract
price negotiations;

(B) The most significant considerations control-
ling establishment of initial or revised prices;

(C) The reason cost or pricing data were or were
not required;

(D) The extent, if any, to which the Contractor did
not rely on the subcontractor’s cost or pricing data in deter-
mining the price objective and in negotiating the final price;

(E) The extent to which it was recognized in the
negotiation that the subcontractor’s cost or pricing data were
not accurate, complete, or current; the action taken by the
Contractor and the subcontractor; and the effect of any such
defective data on the total price negotiated;

(F) The reasons for any significant difference
between the Contractor’s price objective and the price nego-
tiated; and

(G) A complete explanation of the incentive fee
or profit plan when incentives are used. The explanation shall
identify each critical performance element, management
decisions used to quantify each incentive element, reasons for
the incentives, and a summary of all trade-off possibilities
considered.

(2) The Contractor is not required to notify the Con-
tracting Officer in advance of entering into any subcontract
for which consent is not required under paragraph (c), (d), or
(e) of this clause.

(g) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing sys-
tem shall constitute a determination—

(1) Of the acceptability of any subcontract terms or con-
ditions;

(2) Of the allowability of any cost under this contract;
or

(3) To relieve the Contractor of any responsibility for
performing this contract.

(h) No subcontract or modification thereof placed under
this contract shall provide for payment on a cost-plus-a-per-
centage-of-cost basis, and any fee payable under cost-reim-
bursement type subcontracts shall not exceed the fee
limitations in FAR 15.404-4(c)(4)(i).

(1) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and
prompt notice of any claim made against the Contractor by
any subcontractor or vendor that, in the opinion of the Con-
tractor, may result in litigation related in any way to this con-
tract, with respect to which the Contractor may be entitled to
reimbursement from the Government.

(j) The Government reserves the right to review the Con-
tractor’s purchasing system as set forth in FAR Subpart 44.3.

(k) Paragraphs (d) and (f) of this clause do not apply to the
following subcontracts, which were evaluated during negoti-
ations

(End of clause)

Alternate I (Aug 1998). As prescribed in 44.204(a)(2)(i),
substitute the following paragraph (f)(2) for paragraph (f)(2)
of the basic clause:

(f)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), (d), or (e) of
this clause, the Contractor nevertheless shall notify the Con-
tracting Officer reasonably in advance of entering into any (i)
cost-plus-fixed-fee subcontract, or (ii) fixed-price subcontract
that exceeds the greater of the simplified acquisition threshold
or 5 percent of the total estimated cost of this contract. The noti-
fication shall include the information required by paragraphs
(H(1)(@3) through (f)(1)(iv) of this clause.

Alternate II (Aug 1998). As prescribed in 44.204(a)(2)(ii),
substitute the following paragraph (f)(2) for paragraph ()(2)
of the basic clause:

(H)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), (d), or (e) of
this clause, the Contractor nevertheless shall notify the Con-
tracting Officer reasonably in advance of entering into any (i)
cost-plus-fixed-fee subcontract, or (ii) fixed-price subcontract
that exceeds either the simplified acquisition threshold or 5 per-
cent of the total estimated cost of this contract. The notification
shall include the information required by paragraphs (f)(1)(i)
through (f)(1)(iv) of this clause.
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52.244-3 [Reserved]

52.244-4 Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services).
As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND
CONSULTANTS (ARCHITECT-ENGINEER SERVICES)
(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer’s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)

52.244-5 Competition in Subcontracting.
As prescribed in 44.204(c), insert the following clause:

COMPETITION IN SUBCONTRACTING (DEC 1996)

(a) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical
extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program (Pub.
L. 101-510, section 831 as amended), the Contractor may
award subcontracts under this contract on a noncompetitive
basis to its protégés.

(End of clause)
52.244-6 Subcontracts for Commercial Items.
As prescribed in 44.403, insert the following clause:
SUBCONTRACTS FOR COMMERCIAL ITEMS (DEC 2001)

() Definitions. As used in this clause—

52.2-260

“Commercial item” has the meaning contained in the
clause at 52.202-1, Definitions.

“Subcontract” includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or nondevelopmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in
subcontracts for commercial items:

(1) 52.219-8, Utilization of Small Business Concerns
(OcT 2000) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns)
exceeds $500,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower
tier subcontracts that offer subcontracting opportunities.

(i1) 52.222-26, Equal Opportunity (FEB 1999) (E.O.
11246).

(ii1) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212(a));

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.247-64, Preference for Privately Owned U.S.-
Flagged Commercial Vessels (JUNE 2000) (46 U.S.C. Appx
1241) (flowdown not required for subcontracts awarded
beginning May 1, 1996).

(2) While not required, the Contractor may flow down
to subcontracts for commercial items a minimal number of
additional clauses necessary to satisfy its contractual obliga-
tions.

(d) The Contractor shall include the terms of this clause,
including this paragraph (d), in subcontracts awarded under
this contract.

(End of clause)



PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P IBR UCF FP CR FP CR FP CR FP CR T&M | LMV | COM | DDR | A&E | FAC IND TRN SAP UTL Cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON LH sSvC DEL SvC
[
52.222-16 Approval of Wage Rates. |22.407(b) C | Yes | A
52.222-17 Labor Standards for 22.407(d) C | Yes | A
Construction Work—Facilities
Contracts.
52.222-18 Certification Regarding |22.1505(a) P | No K A A A A A
Knowledge of Child Labor for
Listed End Products.
52.222-19 Child Labor— 22.1505(b) C | Yes | A A A A A
Cooperation with Authorities and
Remedies.
52.222-20 Walsh-Healey Public 22.610 C | Yes | A A A A A A A A A A A A A A A A A

Contracts Act.

52.222-21 Prohibition of 22.810(a)(1) C | Yes | A A A A A A A A A A A A A A A A A A
Segregated Facilities.

52.222-22 Previous Contracts and  |22.810(a)(2) P | No K A A A A A A A A A A A A A A A A A A
Compliance Reports.

52.222-23 Notice of Requirement  |22.810(b) P | Yes A A A
for Affirmative Action to Ensure
Equal Employment Opportunity
for Construction.

52.222-24 Preaward On-Site Equal |22.810(c) P | Yes L A A A A A A A A A A A A A A A
Opportunity Compliance
Evaluation.

52.222-25 Affirmative Action 22.810(d) P | No K A A A A A A A A A A A A A A A A
Compliance.

52.222-26 Equal Opportunity. 22.810(¢e) C | Yes | A A A A A A A A A A A A A A A A A A
Alternate I 22.810(e) C | Yes | A A A A A A A A A A A A A A A A A A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P | IBR | UCF | FP CR FP CR FP CR FP CR | T&M | LMV | COM | DDR | A&E | FAC | IND | TRN | SAP | UTL cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svec DEL svec
c
52.222-27 Affirmative Action 22.810(f) C | Yes A A A

Compliance Requirements for
Construction.

52.222-29 Notification of Visa Denial. [22.810(g) C | Yes | A A A A A A A A A A A A A A A A A A
52.222-30 Davis-Bacon Act—Price 22.407(e) C A A

Adjustment (None or Separately

Specified Method).
52.222-31 Davis Bacon Act—Price 22.407(f) C A A

Adjustment (Percentage Method).

52.222-32 Davis-Bacon Act—Price 22.407(g) C A A
Adjustment (Actual Method).

52.222-35 Equal Opportunity for v 22.1310(A)(1)¥' | C | Yes | A A A A A A A A A A A A A A A A A A
Special Disabled Veterans, Veterans of
the Vietnam Era, and Other Eligible

Veterans.

Alternate I 22.1308(a)(2) C | Yes | A A A A A A A A A A A A A A A A A A
52.222-36 Affirmative Action for 22.1408(a) C | Yes | A A A A A A A A A A A A A A A A A A

Workers with Disabilities.

Alternate I 22.1408(b) C | Yes | A A A A A A A A A A A A A A A A A A
52.222-37 Employment Reports on v* [22.1308(b) v C | Yes | A A A A A A A A A A A A A A A A A A

Special Disabled Veterans, Veterans of
the Vietnam Era, and Other Eligible

Veterans.

52.222-38 Compliance with Veterans’  [22.1310(c) P | Yes | A A A A A A A A A A A A A A A A A A
Employment Reporting Requirements.

52.222-41 Service Contract Act of 1965, |22.1006(a) C | Yes | A A A A A A A A
As Amended.

52.222-42 Statement of Equivalent 22.1006(b) C | No A A A A A A A A

Rates for Federal Hires.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED P IBR UCF FP CR FP CR FP CR FP CR T&M | LMV | COM | DDR | A&E | FAC IND TRN | SAP UTL Cl
IN OR SUP | SUP | R&D | R&D | SVC | SVC | CON | CON | LH svc DEL svc
C

52.222-43 Fair Labor Standards Act and |22.1006 C | Yes | A A A A A A A
Service Contract Act—Price (e)(1)
Adjustment (Multiple Year and Option
Contracts).

52.222-44 Fair Labor Standards Act and |22.1006 C | Yes | A A A A A A A
Service Contract Act—Price (©)(2)
Adjustment.

52.222-46 Evaluation of Compensation [22.1103 P | Yes L A A
for Professional Employees.
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