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2.000 Scope of part.
(a) This part—

(1) Defines words and terms that are frequently used in
the FAR;

(2) Provides cross-references to other definitions in the
FAR of the same word or term; and

(3) Provides for the incorporation of these definitions in
solicitations and contracts by reference.

(b) Other parts, subparts, and sections of this regulation
(48 CFR Chapter 1) may define other words or terms and
those definitions only apply to the part, subpart, or section
where the word or term is defined (see the Index for locations).

Subpart 2.1—Definitions

2.101 Definitions.
(a) A word or a term, defined in this section, has the same

meaning throughout this regulation (48 CFR Chapter 1),
unless—

(1) The context in which the word or term is used clearly
requires a different meaning; or

(2) Another FAR part, subpart, or section provides a dif-
ferent definition for the particular part or portion of the part.

(b) If a word or term that is defined in this section is defined
differently in another part, subpart, or section of this regula-
tion (48 CFR Chapter 1), the definition in—

(1) This section includes a cross-reference to the other
definitions; and

(2) That part, subpart, or section applies to the word or
term when used in that part, subpart, or section.

“Acquisition” means the acquiring by contract with appro-
priated funds of supplies or services (including construction)
by and for the use of the Federal Government through pur-
chase or lease, whether the supplies or services are already in
existence or must be created, developed, demonstrated, and
evaluated. Acquisition begins at the point when agency needs
are established and includes the description of requirements to
satisfy agency needs, solicitation and selection of sources,
award of contracts, contract financing, contract performance,
contract administration, and those technical and management
functions directly related to the process of fulfilling agency
needs by contract.

“Acquisition planning” means the process by which the
efforts of all personnel responsible for an acquisition are coor-
dinated and integrated through a comprehensive plan for ful-
filling the agency need in a timely manner and at a reasonable
cost. It includes developing the overall strategy for managing
the acquisition.

“Adequate evidence” means information sufficient to sup-
port the reasonable belief that a particular act or omission has
occurred.

“Advisory and assistance services” means those services
provided under contract by nongovernmental sources to sup-

port or improve: organizational policy development; deci-
sion-making; management and administration; program and/
or project management and administration; or R&D activities.
It can also mean the furnishing of professional advice or assis-
tance rendered to improve the effectiveness of Federal man-
agement processes or procedures (including those of an
engineering and technical nature). In rendering the foregoing
services, outputs may take the form of information, advice,
opinions, alternatives, analyses, evaluations, recommenda-
tions, training and the day-to-day aid of support personnel
needed for the successful performance of ongoing Federal
operations. All advisory and assistance services are classified
in one of the following definitional subdivisions:

(1) Management and professional support services,
i.e., contractual services that provide assistance, advice or
training for the efficient and effective management and oper-
ation of organizations, activities (including management and
support services for R&D activities), or systems. These ser-
vices are normally closely related to the basic responsibilities
and mission of the agency originating the requirement for the
acquisition of services by contract. Included are efforts that
support or contribute to improved organization of program
management, logistics management, project monitoring and
reporting, data collection, budgeting, accounting, perfor-
mance auditing, and administrative technical support for con-
ferences and training programs.

(2) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/eval-
uations in support of policy development, decision-making,
management, or administration. Included are studies in sup-
port of R&D activities. Also included are acquisitions of mod-
els, methodologies, and related software supporting studies,
analyses or evaluations.

(3) Engineering and technical services, i.e., contractual
services used to support the program office during the acqui-
sition cycle by providing such services as systems engineering
and technical direction (see 9.505-1(b)) to ensure the effective
operation and maintenance of a weapon system or major sys-
tem as defined in OMB Circular No. A-109 or to provide
direct support of a weapon system that is essential to research,
development, production, operation or maintenance of the
system.

“Affiliates” means associated business concerns or indi-
viduals if, directly or indirectly—

(1) Either one controls or can control the other; or
(2) A third party controls or can control both.

“Agency head” or “head of the agency” means the Secre-
tary, Attorney General, Administrator, Governor, Chairper-
son, or other chief official of an executive agency, unless
otherwise indicated, including any deputy or assistant chief
official of an executive agency.

“Alternate” means a substantive variation of a basic provi-
sion or clause prescribed for use in a defined circumstance. It
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adds wording to, deletes wording from, or substitutes speci-
fied wording for a portion of the basic provision or clause. The
alternate version of a provision or clause is the basic provision
or clause as changed by the addition, deletion, or substitution
(see 52.105(a)).

“Architect-engineer services,” as defined in 40 U.S.C.
1102, means—

(1) Professional services of an architectural or engineer-
ing nature, as defined by State law, if applicable, that are
required to be performed or approved by a person licensed,
registered, or certified to provide those services;

(2) Professional services of an architectural or engineer-
ing nature performed by contract that are associated with
research, planning, development, design, construction, alter-
ation, or repair of real property; and

(3) Those other professional services of an architectural
or engineering nature, or incidental services, that members of
the architectural and engineering professions (and individuals
in their employ) may logically or justifiably perform, includ-
ing studies, investigations, surveying and mapping, tests,
evaluations, consultations, comprehensive planning, program
management, conceptual designs, plans and specifications,
value engineering, construction phase services, soils engi-
neering, drawing reviews, preparation of operating and main-
tenance manuals, and other related services.

“Assignment of claims” means the transfer or making over
by the contractor to a bank, trust company, or other financing
institution, as security for a loan to the contractor, of its right
to be paid by the Government for contract performance.

“Assisted acquisition” means a type of interagency acqui-
sition where a servicing agency performs acquisition activi-
ties on a requesting agency’s behalf, such as awarding and
administering a contract, task order, or delivery order.

“Basic research” means that research directed toward
increasing knowledge in science. The primary aim of basic
research is a fuller knowledge or understanding of the subject
under study, rather than any practical application of that
knowledge.

“Best value” means the expected outcome of an acquisition
that, in the Government’s estimation, provides the greatest
overall benefit in response to the requirement.

“Bid sample” means a product sample required to be sub-
mitted by an offeror to show characteristics of the offered
products that cannot adequately be described by specifica-
tions, purchase descriptions, or the solicitation (e.g., balance,
facility of use, or pattern).

“Biobased product” means a product determined by the
U.S. Department of Agriculture to be a commercial or indus-
trial product (other than food or feed) that is composed, in
whole or in significant part, of biological products, including
renewable domestic agricultural materials (including plant,
animal, and marine materials) or forestry materials.

“Broad agency announcement” means a general announce-
ment of an agency’s research interest including criteria for
selecting proposals and soliciting the participation of all off-
erors capable of satisfying the Government’s needs (see
6.102(d)(2)).

“Building or work” means construction activity as distin-
guished from manufacturing, furnishing of materials, or ser-
vicing and maintenance work. The terms include, without
limitation, buildings, structures, and improvements of all
types, such as bridges, dams, plants, highways, parkways,
streets, subways, tunnels, sewers, mains, power lines, pump-
ing stations, heavy generators, railways, airports, terminals,
docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, canals, dredging, shoring, rehabilitation
and reactivation of plants, scaffolding, drilling, blasting, exca-
vating, clearing, and landscaping. The manufacture or fur-
nishing of materials, articles, supplies, or equipment (whether
or not a Federal or State agency acquires title to such materi-
als, articles, supplies, or equipment during the course of the
manufacture or furnishing, or owns the materials from which
they are manufactured or furnished) is not “building” or
“work” within the meaning of this definition unless conducted
in connection with and at the site of such building or work as
is described in the foregoing sentence, or under the United
States Housing Act of 1937 and the Housing Act of 1949 in
the construction or development of the project.

“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the definition
of bundling.)

“Bundling” means—
(1) Consolidating two or more requirements for sup-

plies or services, previously provided or performed under sep-
arate smaller contracts, into a solicitation for a single contract
that is likely to be unsuitable for award to a small business
concern due to—

(i) The diversity, size, or specialized nature of the
elements of the performance specified;

(ii) The aggregate dollar value of the anticipated
award;

(iii) The geographical dispersion of the contract per-
formance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “Separate smaller contract” as used in this defini-
tion, means a contract that has been performed by one or more
small business concerns or that was suitable for award to one
or more small business concerns.

(3) “Single contract” as used in this definition,
includes—

(i) Multiple awards of indefinite-quantity contracts
under a single solicitation for the same or similar supplies or
services to two or more sources (see FAR 16.504(c)); and
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(ii) An order placed against an indefinite quantity
contract under a—

(A) Federal Supply Schedule contract; or
(B) Task-order contract or delivery-order contract

awarded by another agency (i.e., Governmentwide acquisi-
tion contract or multi-agency contract).

(4) This definition does not apply to a contract that will
be awarded and performed entirely outside of the United
States.

“Business unit” means any segment of an organization, or
an entire business organization that is not divided into
segments.

“Central Contractor Registration (CCR) database” means
the primary Government repository for contractor informa-
tion required for the conduct of business with the
Government.

“Certified cost or pricing data” means “cost or pricing
data” that were required to be submitted in accordance with
FAR 15.403-4 and 15.403-5 and have been certified, or is
required to be certified, in accordance with 15.406-2. This
certification states that, to the best of the person’s knowledge
and belief, the cost or pricing data are accurate, complete, and
current as of a date certain before contract award. Cost or pric-
ing data are required to be certified in certain procurements
(10 U.S.C. 2306a and 41 U.S.C. 254b).

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without dis-
turbing the original contractual rights and obligations of the
parties.

“Change order” means a written order, signed by the con-
tracting officer, directing the contractor to make a change that
the Changes clause authorizes the contracting officer to order
without the contractor’s consent.

“Chief Acquisition Officer” means an executive level
acquisition official responsible for agency performance of
acquisition activities and acquisition programs created pursu-
ant to the Services Acquisition Reform Act of 2003, Section
1421 of Public Law 108-136.

“Chief of mission” means the principal officer in charge of
a diplomatic mission of the United States or of a United States
office abroad which is designated by the Secretary of State as
diplomatic in nature, including any individual assigned under
section 502(c) of the Foreign Service Act of 1980 (Public Law
96-465) to be temporarily in charge of such a mission or
office.

“Claim” means a written demand or written assertion by
one of the contracting parties seeking, as a matter of right, the
payment of money in a sum certain, the adjustment or inter-
pretation of contract terms, or other relief arising under or
relating to the contract. However, a written demand or written
assertion by the contractor seeking the payment of money

exceeding $100,000 is not a claim under the Contract Dis-
putes Act of 1978 until certified as required by the Act. A
voucher, invoice, or other routine request for payment that is
not in dispute when submitted is not a claim. The submission
may be converted to a claim, by written notice to the contract-
ing officer as provided in 33.206(a), if it is disputed either as
to liability or amount or is not acted upon in a reasonable time.

“Classified acquisition” means an acquisition in which off-
erors must have access to classified information to properly
submit an offer or quotation, to understand the performance
requirements, or to perform the contract.

“Classified contract” means any contract in which the con-
tractor or its employees must have access to classified infor-
mation during contract performance. A contract may be a
classified contract even though the contract document itself is
unclassified.

“Classified information” means any knowledge that can be
communicated or any documentary material, regardless of its
physical form or characteristics, that—

(1)(i) Is owned by, is produced by or for, or is under the
control of the United States Government; or

(ii) Has been classified by the Department of Energy
as privately generated restricted data following the procedures
in 10 CFR 1045.21; and

(2) Must be protected against unauthorized disclosure
according to Executive Order 12958, Classified National
Security Information, April 17, 1995, or classified in accor-
dance with the Atomic Energy Act of 1954.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for estab-
lishing final indirect cost rates and forward pricing rates, if
applicable, and administering cost accounting standards for
all contracts in a business unit.

“Combatant commander” means the commander of a uni-
fied or specified combatant command established in accor-
dance with 10 U.S.C. 161.

“Commercial component” means any component that is a
commercial item.

“Commercial computer software” means any computer
software that is a commercial item.

“Commercial item” means—
(1) Any item, other than real property, that is of a type

customarily used by the general public or by non-governmen-
tal entities for purposes other than governmental purposes,
and—

(i) Has been sold, leased, or licensed to the general
public; or

(ii) Has been offered for sale, lease, or license to the
general public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in technol-
ogy or performance and that is not yet available in the com-
mercial marketplace, but will be available in the commercial
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marketplace in time to satisfy the delivery requirements under
a Government solicitation;

(3) Any item that would satisfy a criterion expressed in
paragraphs (1) or (2) of this definition, but for—

(i) Modifications of a type customarily available in
the commercial marketplace; or

(ii) Minor modifications of a type not customarily
available in the commercial marketplace made to meet Fed-
eral Government requirements. Minor modifications means
modifications that do not significantly alter the nongovern-
mental function or essential physical characteristics of an item
or component, or change the purpose of a process. Factors to
be considered in determining whether a modification is minor
include the value and size of the modification and the com-
parative value and size of the final product. Dollar values and
percentages may be used as guideposts, but are not conclusive
evidence that a modification is minor;

(4) Any combination of items meeting the requirements
of paragraphs (1), (2), (3), or (5) of this definition that are of
a type customarily combined and sold in combination to the
general public;

(5) Installation services, maintenance services, repair
services, training services, and other services if—

(i) Such services are procured for support of an item
referred to in paragraph (1), (2), (3), or (4) of this definition,
regardless of whether such services are provided by the same
source or at the same time as the item; and

(ii) The source of such services provides similar ser-
vices contemporaneously to the general public under terms
and conditions similar to those offered to the Federal
Government;

(6) Services of a type offered and sold competitively in
substantial quantities in the commercial marketplace based on
established catalog or market prices for specific tasks per-
formed or specific outcomes to be achieved and under stan-
dard commercial terms and conditions. For purposes of these
services—

(i) “Catalog price” means a price included in a cata-
log, price list, schedule, or other form that is regularly main-
tained by the manufacturer or vendor, is either published or
otherwise available for inspection by customers, and states
prices at which sales are currently, or were last, made to a sig-
nificant number of buyers constituting the general public; and

(ii) “Market prices” means current prices that are
established in the course of ordinary trade between buyers and
sellers free to bargain and that can be substantiated through
competition or from sources independent of the offerors.

(7) Any item, combination of items, or service referred
to in paragraphs (1) through (6) of this definition, notwith-
standing the fact that the item, combination of items, or ser-
vice is transferred between or among separate divisions,
subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Commercially available off-the-shelf (COTS)” item—
(1) Means any item of supply (including construction

material) that is—
(i) A commercial item (as defined in paragraph (1) of

the definition in this section);
(ii) Sold in substantial quantities in the commercial

marketplace; and
(iii) Offered to the Government, under a contract or

subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in section 3
of the Shipping Act of 1984 (46 U.S.C. App. 1702), such as
agricultural products and petroleum products.

“Common item” means material that is common to the
applicable Government contract and the contractor’s other
work.

“Component” means any item supplied to the Government
as part of an end item or of another component, except that for
use in—

(1) Part 25, see the definition in 25.003;
(2) 52.225-1 and 52.225-3, see the definition in

52.225-1(a) and 52.225-3(a);
(3) 52.225-9 and 52.225-11, see the definition in

52.225-9(a) and 52.225-11(a); and
(4) 52.225-21 and 52.225-23, see the definition in

52.225-21(a) and 52.225-23(a).
“Computer database” or “database” means a collection of

recorded information in a form capable of, and for the purpose
of, being stored in, processed, and operated on by a computer.
The term does not include computer software.

“Computer software” —(1) Means (i) Computer pro-
grams that comprise a series of instructions, rules, routines, or
statements, regardless of the media in which recorded, that
allow or cause a computer to perform a specific operation or
series of operations; and

(ii) Recorded information comprising source code
listings, design details, algorithms, processes, flow charts,
formulas, and related material that would enable the computer
program to be produced, created, or compiled.

(2) Does not include computer databases or computer
software documentation.

“Computer software documentation” means owner’s man-
uals, user’s manuals, installation instructions, operating
instructions, and other similar items, regardless of storage
medium, that explain the capabilities of the computer soft-
ware or provide instructions for using the software.

“Consent to subcontract” means the contracting officer’s
written consent for the prime contractor to enter into a partic-
ular subcontract.
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“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this
definition, the terms “buildings, structures, or other real
property” include, but are not limited to, improvements of all
types, such as bridges, dams, plants, highways, parkways,
streets, subways, tunnels, sewers, mains, power lines,
cemeteries, pumping stations, railways, airport facilities,
terminals, docks, piers, wharves, ways, lighthouses, buoys,
jetties, breakwaters, levees, canals, and channels.
Construction does not include the manufacture, production,
furnishing, construction, alteration, repair, processing, or
assembling of vessels, aircraft, or other kinds of personal
property (except that for use in subpart 22.5, see the definition
at 22.502).

“Contiguous United States (CONUS)” means the
48 contiguous States and the District of Columbia.

“Contingency operation” (10 U.S.C. 101(a)(13)) means a
military operation that—

(1) Is designated by the Secretary of Defense as an oper-
ation in which members of the armed forces are or may
become involved in military actions, operations, or hostilities
against an enemy of the United States or against an opposing
military force; or

(2) Results in the call or order to, or retention on, active
duty of members of the uniformed services under section 688,
12301(a), 12302, 12304, 12305, or 12406 of 10 U.S.C.,
Chapter 15 of 10 U.S.C., or any other provision of law during
a war or during a national emergency declared by the Presi-
dent or Congress.

“Continued portion of the contract” means the portion of a
contract that the contractor must continue to perform follow-
ing a partial termination.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services (includ-
ing construction) and the buyer to pay for them. It includes all
types of commitments that obligate the Government to an
expenditure of appropriated funds and that, except as other-
wise authorized, are in writing. In addition to bilateral instru-
ments, contracts include (but are not limited to) awards and
notices of awards; job orders or task letters issued under basic
ordering agreements; letter contracts; orders, such as purchase
orders, under which the contract becomes effective by written
acceptance or performance; and bilateral contract modifica-
tions. Contracts do not include grants and cooperative agree-
ments covered by 31 U.S.C. 6301, et seq. For discussion of
various types of contracts, see Part 16.

“Contract administration office” means an office that per-
forms—

(1) Assigned postaward functions related to the admin-
istration of contracts; and

(2) Assigned preaward functions.

“Contract clause” or “clause” means a term or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after award.

“Contract modification” means any written change in the
terms of a contract (see 43.103).

“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfederal
sources. Contracting includes description (but not determina-
tion) of supplies and services required, selection and solicita-
tion of sources, preparation and award of contracts, and all
phases of contract administration. It does not include making
grants or cooperative agreements.

“Contracting activity” means an element of an agency des-
ignated by the agency head and delegated broad authority
regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs post-
award functions not assigned to a contract administration
office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority to
enter into, administer, and/or terminate contracts and make
related determinations and findings. The term includes certain
authorized representatives of the contracting officer acting
within the limits of their authority as delegated by the con-
tracting officer. “Administrative contracting officer (ACO)”
refers to a contracting officer who is administering contracts.
“Termination contracting officer (TCO)” refers to a contract-
ing officer who is settling terminated contracts. A single con-
tracting officer may be responsible for duties in any or all of
these areas. Reference in this regulation (48 CFR Chapter 1)
to administrative contracting officer or termination contract-
ing officer does not—

(1) Require that a duty be performed at a particular
office or activity; or

(2) Restrict in any way a contracting officer in the per-
formance of any duty properly assigned.

“Contracting officer’s representative (COR)” means an
individual, including a contracting officer’s technical repre-
sentative (COTR), designated and authorized in writing by the
contracting officer to perform specific technical or adminis-
trative functions.

“Conviction” means a judgment or conviction of a criminal
offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere. For use in
Subpart 23.5, see the definition at 23.503.

“Cost or pricing data” (10 U.S.C. 2306a(h)(1) and
41 U.S.C. 254b) means all facts that, as of the date of price
agreement, or, if applicable, an earlier date agreed upon
between the parties that is as close as practicable to the date
of agreement on price, prudent buyers and sellers would rea-
sonably expect to affect price negotiations significantly. Cost
or pricing data are factual, not judgmental; and are verifiable.
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While they do not indicate the accuracy of the prospective
contractor’s judgment about estimated future costs or projec-
tions, they do include the data forming the basis for that judg-
ment. Cost or pricing data are more than historical accounting
data; they are all the facts that can be reasonably expected to
contribute to the soundness of estimates of future costs and to
the validity of determinations of costs already incurred. They
also include, but are not limited to, such factors as—

(1) Vendor quotations;
(2) Nonrecurring costs;
(3) Information on changes in production methods and

in production or purchasing volume;
(4) Data supporting projections of business prospects

and objectives and related operations costs;
(5) Unit-cost trends such as those associated with labor

efficiency;
(6) Make-or-buy decisions;
(7) Estimated resources to attain business goals; and
(8) Information on management decisions that could

have a significant bearing on costs.
“Cost realism” means that the costs in an offeror’s

proposal—
(1) Are realistic for the work to be performed;
(2) Reflect a clear understanding of the requirements;

and
(3) Are consistent with the various elements of the off-

eror’s technical proposal.
“Cost sharing” means an explicit arrangement under which

the contractor bears some of the burden of reasonable, alloca-
ble, and allowable contract cost.

“Customs territory of the United States” means the
50 States, the District of Columbia, and Puerto Rico.

“Data other than certified cost or pricing data” means pric-
ing data, cost data, and judgmental information necessary for
the contracting officer to determine a fair and reasonable price
or to determine cost realism. Such data may include the iden-
tical types of data as certified cost or pricing data, consistent
with Table 15-2 of 15.408, but without the certification. The
data may also include, for example, sales data and any infor-
mation reasonably required to explain the offeror’s estimating
process, including, but not limited to–

(1)  The judgmental factors applied and the mathematical
or other methods used in the estimate, including those used in
projecting from known data; and

(2)  The nature and amount of any contingencies included
in the proposed price.

“Data Universal Numbering System (DUNS) number”
means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D&B), to identify unique business entities, which is used
as the identification number for Federal contractors.

“Data Universal Numbering System +4 (DUNS+4) num-
ber” means the DUNS number assigned by D&B plus a
4-character suffix that may be assigned by a business concern.

(D&B has no affiliation with this 4-character suffix.) This
4-character suffix may be assigned at the discretion of the
business concern to establish additional CCR records for iden-
tifying alternative Electronic Funds Transfer (EFT) accounts
(see Subpart 32.11) for the same concern.

“Day” means, unless otherwise specified, a calendar day.
“Debarment” means action taken by a debarring official

under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for a rea-
sonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Depreciation” means a charge to current operations that
distributes the cost of a tangible capital asset, less estimated
residual value, over the estimated useful life of the asset in a
systematic and logical manner. It does not involve a process
of valuation. Useful life refers to the prospective period of
economic usefulness in a particular contractor’s operations as
distinguished from physical life; it is evidenced by the actual
or estimated retirement and replacement practice of the
contractor.

“Descriptive literature” means information provided by an
offeror, such as cuts, illustrations, drawings, and brochures,
that shows a product’s characteristics or construction of a
product or explains its operation. The term includes only that
information needed to evaluate the acceptability of the prod-
uct and excludes other information for operating or maintain-
ing the product.

“Design-to-cost” means a concept that establishes cost ele-
ments as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during the
design and development phases and a management discipline
throughout the acquisition and operation of the system or
equipment.

“Designated operational area” means a geographic area
designated by the combatant commander or subordinate joint
force commander for the conduct or support of specified mil-
itary operations.

“Direct cost” means any cost that is identified specifically
with a particular final cost objective. Direct costs are not lim-
ited to items that are incorporated in the end product as mate-
rial or labor. Costs identified specifically with a contract are
direct costs of that contract. All costs identified specifically
with other final cost objectives of the contractor are direct
costs of those cost objectives.

“Direct acquisition” means a type of interagency acquisi-
tion where a requesting agency places an order directly
against a servicing agency’s indefinite-delivery contract. The
servicing agency manages the indefinite-delivery contract but
does not participate in the placement or administration of an
order.
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“Disaster Response Registry” means a voluntary registry
of contractors who are willing to perform debris removal, dis-
tribution of supplies, reconstruction, and other disaster or
emergency relief activities established in accordance with
6 U.S.C. 796, Registry of Disaster Response Contractors.
The Registry contains information on contractors who are
willing to perform disaster or emergency relief activities
within the United States and its outlying areas. The Registry
is accessed via https://www.acquisition.gov and alternately
through the FEMA website at http://www.fema.gov/business/
index.shtm. (See 26.205.)

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture, distribu-
tion, dispensing, possession, or use of a controlled substance.

“Earned value management system” means a project man-
agement tool that effectively integrates the project scope of
work with cost, schedule and performance elements for opti-
mum project planning and control. The qualities and operat-
ing characteristics of an earned value management system are
described in American National Standards Institute /Electron-
ics Industries Alliance (ANSI/EIA) Standard-748, Earned
Value Management Systems. (See OMB Circular A-11,
Part 7.)

“Economically disadvantaged women-owned small busi-
ness (EDWOSB) concern”—(see definition of “Women-
Owned Small Business (WOSB) Program” in this section).

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the contractor receives the ter-
mination notice after the date fixed for termination, then the
effective date of termination means the date the contractor
receives the notice.

“Electronic and information technology (EIT)” has the
same meaning as “information technology” except EIT also
includes any equipment or interconnected system or sub-
system of equipment that is used in the creation, conversion,
or duplication of data or information. The term EIT, includes,
but is not limited to, telecommunication products (such as
telephones), information kiosks and transaction machines,
worldwide websites, multimedia, and office equipment (such
as copiers and fax machines).

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic mail
or messaging, World Wide Web technology, electronic bulle-
tin boards, purchase cards, electronic funds transfer, and elec-
tronic data interchange.

“Electronic data interchange (EDI)” means a technique for
electronically transferring and storing formatted information
between computers utilizing established and published for-
mats and codes, as authorized by the applicable Federal Infor-
mation Processing Standards.

“Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an electronic
terminal, telephone, computer, or magnetic tape, for the pur-
pose of ordering, instructing, or authorizing a financial insti-
tution to debit or credit an account. The term includes
Automated Clearing House transfers, Fedwire transfers, and
transfers made at automatic teller machines and point-of-sale
terminals. For purposes of compliance with 31 U.S.C. 3332
and implementing regulations at 31 CFR Part 208, the term
“electronic funds transfer” includes a Governmentwide com-
mercial purchase card transaction.

“End product” means supplies delivered under a line item
of a Government contract, except for use in Part 25 and the
associated clauses at 52.225-1, 52.225-3, and 52.225-5, see
the definitions in 25.003, 52.225-1(a), 52.225-3(a), and
52.225-5(a).

“Energy-efficient product”— (1) Means a product that—
(i) Meets Department of Energy and Environmental

Protection Agency criteria for use of the Energy Star trade-
mark label; or

(ii) Is in the upper 25 percent of efficiency for all sim-
ilar products as designated by the Department of Energy’s
Federal Energy Management Program.

(2) As used in this definition, the term “product” does
not include any energy-consuming product or system
designed or procured for combat or combat-related missions
(42 U.S.C. 8259b).

“Energy-efficient standby power devices” means products
that use—

(1) External standby power devices, or that contain an
internal standby power function; and

(2) No more than one watt of electricity in their standby
power consuming mode or meet recommended low standby
levels as designated by the Department of Energy Federal
Energy Management Program.

“Energy-savings performance contract” means a contract
that requires the contractor to—

(1) Perform services for the design, acquisition, financ-
ing, installation, testing, operation, and where appropriate,
maintenance and repair, of an identified energy conservation
measure or series of measures at one or more locations;

(2) Incur the costs of implementing the energy savings
measures, including at least the cost (if any) incurred in mak-
ing energy audits, acquiring and installing equipment, and
training personnel in exchange for a predetermined share of
the value of the energy savings directly resulting from imple-
mentation of such measures during the term of the contract;
and

(3) Guarantee future energy and cost savings to the
Government.

“Environmentally preferable” means products or services
that have a lesser or reduced effect on human health and the
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environment when compared with competing products or ser-
vices that serve the same purpose. This comparison may con-
sider raw materials acquisition, production, manufacturing,
packaging, distribution, reuse, operation, maintenance, or dis-
posal of the product or service.

“Excess personal property” means any personal property
under the control of a Federal agency that the agency head
determines is not required for its needs or for the discharge of
its responsibilities.

“Excluded Parties List System” means an electronic data-
base maintained and posted by the General Services Admin-
istration containing the list of all parties suspended, proposed
for debarment, debarred, declared ineligible, or excluded or
disqualified under the nonprocurement common rule by agen-
cies, Government corporations, or by the Government
Accountability Office.

“Executive agency” means an executive department, a mil-
itary department, or any independent establishment within the
meaning of 5 U.S.C. 101, 102, and 104(1), respectively, and
any wholly owned Government corporation within the mean-
ing of 31 U.S.C. 9101.

“Facilities capital cost of money” means “cost of money as
an element of the cost of facilities capital” as used at
48 CFR 9904.414—Cost Accounting Standard—Cost of
Money as an Element of the Cost of Facilities Capital.

“Facsimile” means electronic equipment that communi-
cates and reproduces both printed and handwritten material. If
used in conjunction with a reference to a document;
e.g., facsimile bid, the terms refers to a document (in the
example given, a bid) that has been transmitted to and
received by the Government via facsimile.

“Federal agency” means any executive agency or any inde-
pendent establishment in the legislative or judicial branch of
the Government (except the Senate, the House of Represen-
tatives, the Architect of the Capitol, and any activities under
the Architect’s direction).

“Federally-controlled facilities” means—
(1) Federally-owned buildings or leased space, whether

for single or multi-tenant occupancy, and its grounds and
approaches, all or any portion of which is under the jurisdic-
tion, custody or control of a department or agency;

(2) Federally-controlled commercial space shared with
non-government tenants. For example, if a department or
agency leased the 10th floor of a commercial building, the
Directive applies to the 10th floor only;

(3) Government-owned, contractor-operated facilities,
including laboratories engaged in national defense research
and production activities; and

(4) Facilities under a management and operating con-
tract, such as for the operation, maintenance, or support of a
Government-owned or Government-controlled research,
development, special production, or testing establishment.

“Federally-controlled information system” means an
information system (44 U.S.C. 3502(8) used or operated by a
Federal agency, or a contractor or other organization on behalf
of the agency (44 U.S.C. 3544(a)(1)(A)).

“Federally Funded Research and Development Centers
(FFRDC’s)” means activities that are sponsored under a broad
charter by a Government agency (or agencies) for the purpose
of performing, analyzing, integrating, supporting, and/or
managing basic or applied research and/or development, and
that receive 70 percent or more of their financial support from
the Government; and—

(1) A long-term relationship is contemplated;
(2) Most or all of the facilities are owned or funded by

the Government; and
(3) The FFRDC has access to Government and supplier

data, employees, and facilities beyond that common in a nor-
mal contractual relationship.

“Final indirect cost rate” means the indirect cost rate estab-
lished and agreed upon by the Government and the contractor
as not subject to change. It is usually established after the close
of the contractor’s fiscal year (unless the parties decide upon
a different period) to which it applies. For cost-reimbursement
research and development contracts with educational institu-
tions, it may be predetermined; that is, established for a future
period on the basis of cost experience with similar contracts,
together with supporting data.

“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot models.

“First article testing” means testing and evaluating the first
article for conformance with specified contract requirements
before or in the initial stage of production.

“F.o.b.” means free on board. This term is used in conjunc-
tion with a physical point to determine—

(1) The responsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passes to the buyer or consignee.

“F.o.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).

“F.o.b. origin” means free on board at origin; i.e., the seller
or consignor places the goods on the conveyance. Unless the
contract provides otherwise, the buyer or consignee is respon-
sible for the cost of shipping and risk of loss. For use in the
clause at 52.247-29, see the definition at 52.247-29(a).

“F.o.b.”…(For other types of F.o.b., see 47.303).
“Forward pricing rate agreement” means a written agree-

ment negotiated between a contractor and the Government to
make certain rates available during a specified period for use
in pricing contracts or modifications. These rates represent
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reasonable projections of specific costs that are not easily esti-
mated for, identified with, or generated by a specific contract,
contract end item, or task. These projections may include rates
for such things as labor, indirect costs, material obsolescence
and usage, spare parts provisioning, and material handling.

“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a for-
ward pricing rate agreement.

“Freight” means supplies, goods, and transportable
property.

“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are permit-
ted to compete.

“General and administrative (G&A) expense” means any
management, financial, and other expense which is incurred
by or allocated to a business unit and which is for the general
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causal relationship to cost
objectives can be more directly measured by a base other than
a cost input base representing the total activity of a business
unit during a cost accounting period.

“Governmentwide acquisition contract (GWAC)” means a
task-order or delivery-order contract for information technol-
ogy established by one agency for Governmentwide use that
is operated—

(1) By an executive agent designated by the Office of
Management and Budget pursuant to 40 U.S.C. 11302(e); or

(2) Under a delegation of procurement authority issued
by the General Services Administration (GSA) prior to
August 7, 1996, under authority granted GSA by former sec-
tion 40 U.S.C. 759, repealed by Pub. L. 104-106. The Econ-
omy Act does not apply to orders under a Governmentwide
acquisition contract.

“Governmentwide point of entry (GPE)” means the single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).
“Head of the contracting activity” means the official who

has overall responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administration,
and the Coast Guard, the term also includes any nonprofit

research institution that was an integral part of such a college
or university before November 14, 1986.

“HUBZone” means a historically underutilized business
zone that is an area located within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, lands within
the external boundaries of an Indian reservation, qualified
base closure areas, or redesignated areas, as defined in 13 CFR
126.103.

“HUBZone contract” means a contract awarded to a
“HUBZone small business” concern through any of the fol-
lowing procurement methods:

(1) A sole source award to a HUBZone small business
concern.

(2) Set-aside awards based on competition restricted to
HUBZone small business concerns.

(3) Awards to HUBZone small business concerns
through full and open competition after a price evaluation
preference in favor of HUBZone small business concerns.

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration (13 CFR 126.103).

“Humanitarian or peacekeeping operation” means a mili-
tary operation in support of the provision of humanitarian or
foreign disaster assistance or in support of a peacekeeping
operation under Chapter VI or VII of the Charter of the United
Nations. The term does not include routine training, force
r o t a t io n ,  o r  s t a t io n in g  (1 0 U.S . C . 2 3 0 2 ( 8 )  a n d
41 U.S.C. 259(d)).

“In writing,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
a single final cost objective, but identified with two or more
final cost objectives or with at least one intermediate cost
objective.

“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a given
period to direct labor cost, manufacturing cost, or another
appropriate base for the same period (see also “final indirect
cost rate”).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to the Davis-
Bacon Act and its related statutes and implementing regula-
tions, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environ-
mental Protection Acts and Executive orders.
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“Information security” means protecting information and
information systems from unauthorized access, use, disclo-
sure, disruption, modification, or destruction in order to pro-
vide—

(1) Integrity, which means guarding against improper
information modification or destruction, and includes ensur-
ing information nonrepudiation and authenticity;

(2) Confidentiality, which means preserving authorized
restrictions on access and disclosure, including means for pro-
tecting personal privacy and proprietary information; and

(3) Availability, which means ensuring timely and reli-
able access to, and use of, information.

“Information technology” means any equipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, analysis, evalua-
tion, manipulation, management, movement, control, display,
switching, interchange, transmission, or reception of data or
information by the agency.

(1) For purposes of this definition, equipment is used by
an agency if the equipment is used by the agency directly or
is used by a contractor under a contract with the agency that
requires—

(i) Its use; or
(ii) To a significant extent, its use in the performance

of a service or the furnishing of a product.
(2) The term “information technology” includes com-

puters, ancillary equipment (including imaging peripherals,
input, output, and storage devices necessary for security and
surveillance), peripheral equipment designed to be controlled
by the central processing unit of a computer, software, firm-
ware and similar procedures, services (including support ser-
vices), and related resources.

(3) The term “information technology” does not include
any equipment that—

(i) Is acquired by a contractor incidental to a con-
tract; or

(ii) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, analysis,
evaluation, manipulation, management, movement, control,
display, switching, interchange, transmission, or reception of
data or information. For example, HVAC (heating, ventila-
tion, and air conditioning) equipment, such as thermostats or
temperature control devices, and medical equipment where
information technology is integral to its operation, are not
information technology.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government employ-
ees. This definition is a policy determination, not a legal deter-
mination. An inherently governmental function includes
activities that require either the exercise of discretion in apply-
ing Government authority, or the making of value judgments
in making decisions for the Government. Governmental func-
tions normally fall into two categories: the act of governing,
i.e., the discretionary exercise of Government authority, and
monetary transactions and entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so as to—

(i) Bind the United States to take or not to take some
action by contract, policy, regulation, authorization, order, or
otherwise;

(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or criminal judicial pro-
ceedings, contract management, or otherwise;
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(iii) Significantly affect the life, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection, con-
trol, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officials.
They also do not include functions that are primarily ministe-
rial and internal in nature, such as building security, mail oper-
ations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine electri-
cal or mechanical services.

“Inspection” means examining and testing supplies or ser-
vices (including, when appropriate, raw materials, compo-
nents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Insurance” means a contract that provides that for a stip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.

“Interagency acquisition” means a procedure by which an
agency needing supplies or services (the requesting agency)
obtains them from another agency (the servicing agency), by
an assisted acquisition or a direct acquisition. The term
includes—

(1)  Acquisitions under the Economy Act (31 U.S.C. 1535);
and

(2)  Non-Economy Act acquisitions completed under other
statutory authorities, (e.g., General Services Administration
Federal Supply Schedules in subpart 8.4 and Government-
wide acquisition contracts (GWACs)).

“Invoice” means a contractor’s bill or written request for
payment under the contract for supplies delivered or services
performed (see also “proper invoice”).

“Irrevocable letter of credit” means a written commitment
by a federally insured financial institution to pay all or part of
a stated amount of money, until the expiration date of the let-
ter, upon the Government’s (the beneficiary) presentation of
a written demand for payment. Neither the financial institu-
tion nor the offeror/contractor can revoke or condition the let-
ter of credit.

“Labor surplus area” means a geographical area identified
by the Department of Labor in accordance with
20 CFR Part 654, Subpart A, as an area of concentrated
unemployment or underemployment or an area of labor
surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-

stantially in labor surplus areas. Performance is substantially
in labor surplus areas if the costs incurred under the contract
on account of manufacturing, production, or performance of
appropriate services in labor surplus areas exceed 50 percent
of the contract price.

“Latent defect” means a defect that exists at the time of
acceptance but cannot be discovered by a reasonable
inspection.

“Major system” means that combination of elements that
will function together to produce the capabilities required to
fulfill a mission need. The elements may include hardware,
equipment, software, or any combination thereof, but exclude
construction or other improvements to real property. A system
is a major system if—

(1) The Department of Defense is responsible for the
system and the total expenditures for research, development,
test, and evaluation for the system are estimated to be more
than $189.5 million or the eventual total expenditure for the
acquisition exceeds $890 million;

(2) A civilian agency is responsible for the system and
total expenditures for the system are estimated to exceed $2
million or the dollar threshold for a “major system” estab-
lished by the agency pursuant to Office of Management and
Budget Circular A-109, entitled “Major System Acquisi-
tions,” whichever is greater; or

(3) The system is designated a “major system” by the
head of the agency responsible for the system
(10 U.S.C. 2302 and 41 U.S.C. 403).

“Make-or-buy program” means that part of a contractor’s
written plan for a contract identifying those major items to be
produced or work efforts to be performed in the prime con-
tractor’s facilities and those to be subcontracted.

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy agency
needs.

“Master solicitation” means a document containing special
clauses and provisions that have been identified as essential
for the acquisition of a specific type of supply or service that
is acquired repetitively.

“May” denotes the permissive. However, the words “no
person may…” mean that no person is required, authorized, or
permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or ser-
vices using simplified acquisition procedures, the aggregate
amount of which does not exceed the micro-purchase
threshold.

“Micro-purchase threshold” means $3,000, except it
means—

(1) For acquisitions of construction subject to the
Davis-Bacon Act, $2,000;

(2) For acquisitions of services subject to the Service
Contract Act, $2,500; and
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(3) For acquisitions of supplies or services that, as deter-
mined by the head of the agency, are to be used to support a
contingency operation or to facilitate defense against or
recovery from nuclear, biological, chemical, or radiological
attack, as described in 13.201(g)(1), except for construction
subject to the Davis-Bacon Act (41 U.S.C. 428a)—

(i) $15,000 in the case of any contract to be awarded
and performed, or purchase to be made, inside the United
States; and

(ii) $30,000 in the case of any contract to be awarded
and performed, or purchase to be made, outside the United
States.

“Minority Institution” means an institution of higher edu-
cation meeting the requirements of Section 365(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k), including a
Hispanic-serving institution of higher education, as defined in
Section 502(a) of the Act (20 U.S.C. 1101a).

“Multi-agency contract (MAC)” means a task-order or
delivery-order contract established by one agency for use by
Government agencies to obtain supplies and services, consis-
tent with the Economy Act (see 17.502-2). Multi-agency con-
tracts include contracts for information technology
established pursuant to 40 U.S.C. 11314(a)(2).

“Must” (see “shall”).
“National defense” means any activity related to programs

for military or atomic energy production or construction, mil-
itary assistance to any foreign nation, stockpiling, or space,
except that for use in Subpart 11.6, see the definition in
11.601.

“Neutral person” means an impartial third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in contro-
versy. A neutral person may be a permanent or temporary
officer or employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral person
must have no official, financial, or personal conflict of interest
with respect to the issues in controversy, unless the interest is
fully disclosed in writing to all parties and all parties agree that
the neutral person may serve (5 U.S.C. 583).

“Nondevelopmental item” means—
(1) Any previously developed item of supply used

exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (1) of this defini-
tion that requires only minor modification or modifications of
a type customarily available in the commercial marketplace in
order to meet the requirements of the procuring department or
agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely because
the item is not yet in use.

“Novation agreement” means a legal instrument—

(1) Executed by the—
(i) Contractor (transferor);
(ii) Successor in interest (transferee); and
(iii) Government; and

(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes all
obligations under the contract, and the Government recog-
nizes the transfer of the contract and related assets.

“Offer” means a response to a solicitation that, if accepted,
would bind the offeror to perform the resultant contract.
Responses to invitations for bids (sealed bidding) are offers
called “bids” or “sealed bids”; responses to requests for pro-
posals (negotiation) are offers called “proposals”; however,
responses to requests for quotations (simplified acquisition)
are “quotations,” not offers. For unsolicited proposals, see
Subpart 15.6.

“Offeror” means offeror or bidder.
“Office of Small and Disadvantaged Business Utilization”

means the Office of Small Business Programs when referring
to the Department of Defense.

“Online Representations and Certifications Application
(ORCA)” means the primary Government repository for con-
tractor submitted representations and certifications required
for the conduct of business with the Government. Access
ORCA via https://www.acquisition.gov.

“Option” means a unilateral right in a contract by which,
for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

“Organizational conflict of interest” means that because of
other activities or relationships with other persons, a person is
unable or potentially unable to render impartial assistance or
advice to the Government, or the person’s objectivity in per-
forming the contract work is or might be otherwise impaired,
or a person has an unfair competitive advantage.

“Outlying areas” means—
(1) Commonwealths.(i) Puerto Rico.

(ii) The Northern Mariana Islands;
(2) Territories.(i) American Samoa.

(ii) Guam.
(iii) U.S. Virgin Islands; and

(3) Minor outlying islands.(i) Baker Island.
(ii) Howland Island.
(iii) Jarvis Island.
(iv) Johnston Atoll.
(v) Kingman Reef.
(vi) Midway Islands.
(vii) Navassa Island.
(viii) Palmyra Atoll.
(ix) Wake Atoll.

“Overtime” means time worked by a contractor’s
employee in excess of the employee’s normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
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4.11-1

Subpart 4.11—Central Contractor 
Registration

4.1100 Scope.
This subpart prescribes policies and procedures for requir-

ing contractor registration in the Central Contractor Registra-
tion (CCR) database to—

(a) Increase visibility of vendor sources (including their
geographical locations) for specific supplies and services; and

(b) Establish a common source of vendor data for the
Government.

4.1101 Definition.
As used in this subpart—
“Agreement” means basic agreement, basic ordering

agreement, or blanket purchase agreement.

4.1102 Policy.
(a) Prospective contractors shall be registered in the CCR

database prior to award of a contract or agreement, except
for—

(1) Purchases that use a Governmentwide commercial
purchase card as both the purchasing and payment mecha-
nism, as opposed to using the purchase card only as a payment
method;

(2) Classified contracts (see 2.101) when registration in
the CCR database, or use of CCR data, could compromise the
safeguarding of classified information or national security;

(3) Contracts awarded by—
(i) Deployed contracting officers in the course of

military operations, including, but not limited to, contingency
operations as defined in 10 U.S.C. 101(a)(13) or humanitar-
ian or peacekeeping operations as defined in
10 U.S.C. 2302(7); or

(ii) Contracting officers in the conduct of emergency
operations, such as responses to natural or environmental
disasters or national or civil emergencies, e.g., Robert T.
Stafford Disaster Relief and Emergency Assistance Act
(42 U.S.C. 5121);

(4) Contracts to support unusual or compelling needs
(see 6.302-2);

(5) Awards made to foreign vendors for work performed
outside the United States, if it is impractical to obtain CCR
registration; and

(6) Micro-purchases that do not use the electronic funds
transfer (EFT) method for payment and are not required to be
reported (see Subpart 4.6).

(b) If practical, the contracting officer shall modify the
contract or agreement awarded under paragraph (a)(3) or
(a)(4) of this section to require CCR registration.

(c)  (1)  (i) If a contractor has legally changed its business
name, “doing business as” name, or division name (whichever
is shown on the contract), or has transferred the assets used in

performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in Subpart 42.12, the contractor shall provide the
responsible contracting officer a minimum of one business
day’s written notification of its intention to change the name
in the CCR database; comply with the requirements of
Subpart 42.12; and agree in writing to the timeline and proce-
dures specified by the responsible contracting officer. The
contractor must provide with the notification sufficient docu-
mentation to support the legally changed name.

(ii) If the contractor fails to comply with the require-
ments of paragraph (g)(1)(i) of the clause at 52.204-7, Central
Contractor Registration, or fails to perform the agreement at
52.204-7(g)(1)(i)(C), and, in the absence of a properly exe-
cuted novation or change-of-name agreement, the CCR infor-
mation that shows the contractor to be other than the
contractor indicated in the contract will be considered to be
incorrect information within the meaning of the “Suspension
of Payment” paragraph of the EFT clause of the contract.

(2) The contractor shall not change the name or address
for electronic funds transfer payments (EFT) or manual pay-
ments, as appropriate, in the CCR record to reflect an assignee
for the purpose of assignment of claims (see Subpart 32.8,
Assignment of Claims).

(3) Assignees shall be separately registered in the CCR
database. Information provided to the contractor’s CCR
record that indicates payments, including those made by EFT,
to an ultimate recipient other than that contractor will be con-
sidered to be incorrect information within the meaning of the
“Suspension of payment” paragraph of the EFT clause of the
contract.

4.1103 Procedures.
(a) Unless the acquisition is exempt under 4.1102, the con-

tracting officer—
(1) Shall verify that the prospective contractor is regis-

tered in the CCR database (see paragraph (b) of this section)
before awarding a contract or agreement. Contracting officers
are encouraged to check the CCR early in the acquisition pro-
cess, after the competitive range has been established, and
then communicate to the unregistered offerors that they must
register;

(2) Should use the DUNS number or, if applicable, the
DUNS+4 number, to verify registration—

(i) Via the Internet via https://www.acquisition.gov;
(ii) By calling toll-free: 1-888-227-2423, commer-

cial: (269) 961-5757, or Defense Switched Network (DSN)
(used at certain Department of Defense locations): 932-5757;
or

(iii) As otherwise provided by agency procedures;
and

(3) Need not verify registration before placing an order
or call if the contract or agreement includes the clause at
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52.204-7, or 52.212-4(t), or a similar agency clause, except
when use of the Governmentwide commercial purchase card
is contemplated as a method of payment. (See 32.1108(b)(2)).

(b) If the contracting officer, when awarding a contract or
agreement, determines that a prospective contractor is not reg-
istered in the CCR database and an exception to the registra-
tion requirements for the award does not apply (see 4.1102),
the contracting officer shall—

(1) If the needs of the requiring activity allow for a
delay, make award after the apparently successful offeror has
registered in the CCR database. The contracting officer shall
advise the offeror of the number of days it will be allowed to
become registered. If the offeror does not become registered
by the required date, the contracting officer shall award to the
next otherwise successful registered offeror following the
same procedures (i.e., if the next apparently successful offeror
is not registered, the contracting officer shall advise the off-
eror of the number of days it will be allowed to become
registered, etc.); or

(2) If the needs of the requiring activity do not allow for
a delay, proceed to award to the next otherwise successful reg-

istered offeror, provided that written approval is obtained at
one level above the contracting officer.

(c) Agencies shall protect against improper disclosure of
contractor CCR information.

(d) The contracting officer shall, on contractual documents
transmitted to the payment office, provide the DUNS number,
or, if applicable, the DUNS+4, in accordance with agency
procedures.

4.1104 Disaster Response Registry.

Contracting officers shall consult the Disaster Response
Registry via https://www.acquisition.gov when contracting
for debris removal, distribution of supplies, reconstruction,
and other disaster or emergency relief activities inside the
United States and outlying areas.  (See 26.205).

4.1105 Solicitation provision and contract clauses.

Except as provided in 4.1102(a), use the clause at
52.204-7, Central Contractor Registration, in solicitations and
contracts.
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SUBPART 4.12—REPRESENTATIONS AND CERTIFICATIONS 4.1202

4.12-1

Subpart 4.12—Representations and 
Certifications 

4.1200 Scope.

This subpart prescribes policies and procedures for requir-
ing submission and maintenance of representations and certi-
fications via the Online Representations and Certifications
Application (ORCA) to—

(a) Eliminate the administrative burden for contractors of
submitting the same information to various contracting
offices; and

(b) Establish a common source for this information to pro-
curement offices across the Government.

4.1201 Policy.

(a) Prospective contractors shall complete electronic
annual representations and certifications at ORCA accessed
via https://www.acquisition.gov in conjunction with required
registration in the Central Contractor Registration (CCR)
database (see FAR 4.1102).

(b)(1) Prospective contractors shall update the representa-
tions and certifications submitted to ORCA as necessary, but
at least annually, to ensure they are kept current, accurate, and
complete. The representations and certifications are effective
until one year from date of submission or update to ORCA.

(2) When any of the conditions in paragraph (b) of the
clause at 52.219-28, Post-Award Small Business Program
Rerepresentation, apply, contractors that represented they
were small businesses prior to award of a contract must update
the representations and certifications in ORCA as directed by
the clause. Contractors that represented they were other than
small businesses prior to award of a contract may update the
representations and certifications in ORCA as directed by the
clause, if their size status has changed since contract award.

(c) Data in ORCA is archived and is electronically retriev-
able. Therefore, when a prospective contractor has completed
representations and certifications electronically via ORCA,
the contracting officer must reference the date of ORCA ver-
ification in the contract file, or include a paper copy of the
electronically-submitted representations and certifications in
the file. Either of these actions satisfies contract file documen-
tation requirements of 4.803(a)(11). However, if an offeror
identifies changes to ORCA data pursuant to the FAR provi-
sions at 52.204-8(d) or 52.212-3(b), the contracting officer
must include a copy of the changes in the contract file.

4.1202 Solicitation provision and contract clause.

Except for commercial item solicitations issued under
FAR Part 12, insert in solicitations the provision at 52.204-8,
Annual Representations and Certifications. The contracting
officer shall check the applicable provisions at

52.204-8(c)(2). When the clause at 52.204-7, Central Con-
tractor Registration, is included in the solicitation, do not
include the following representations and certifications:

(a) 52.203-2, Certificate of Independent Price
Determination.

(b) 52.203-11, Certification and Disclosure Regarding
Payments to Influence Certain Federal Transactions.

(c) 52.204-3, Taxpayer Identification.
(d) 52.204-5, Women-Owned Business (Other Than Small

Business).
(e) 52.209-2, Prohibition on Contracting with Inverted

Domestic Corporations—Representation.
(f) 52.209-5, Certification Regarding Responsibility Mat-

ters.
(g) 52.214-14, Place of Performance—Sealed Bidding.
(h) 52.215-6, Place of Performance.
(i) 52.219-1, Small Business Program Representations

(Basic & Alternate I).
(j) 52.219-2, Equal Low Bids.
(k) 52.219-22, Small Disadvantaged Business Status

(Basic & Alternate I).
(l) 52.222-18, Certification Regarding Knowledge of

Child Labor for Listed End Products.
(m) 52.222-22, Previous Contracts and Compliance

Reports.
(n) 52.222-25, Affirmative Action Compliance.
(o) 52.222-38, Compliance with Veterans’ Employment

Reporting Requirements.
(p) 52.222-48, Exemption from Application of the Service

Contract Act to Contracts for Maintenance, Calibration, or
Repair of Certain Equipment Certification.

(q) 52.222-52, Exemption from Application of the Service
Contract Act to Contracts for Certain Services—Certification.

(r) 52.223-1, Biobased Product Certification.
(s) 52.223-4, Recovered Material Certification.
(t) 52.223-9, Estimate of Percentage of Recovered Mate-

rial Content for EPA-Designated Items (Alternate I only).
(u) 52.225-2, Buy American Act Certificate.
(v) 52.225-4, Buy American Act—Free Trade Agree-

ments—Israeli Trade Act Certificate (Basic, Alternate I & II).
(w) 52.225-6, Trade Agreements Certificate.
(x) 52.225-20, Prohibition on Conducting Restricted Busi-

ness Operations in Sudan—Certification.
(y) 52.225-25, Prohibition on Contracting with Entities

Engaging in Sanctioned Activities Relating to Iran—Repre-
sentation and Certification.

(z) 52.226-2, Historically Black College or University and
Minority Institution Representation.

(aa) 52.227-6, Royalty Information (Basic & Alternate I).
(bb) 52.227-15, Representation of Limited Rights Data and

Restricted Computer Software.
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SUBPART 5.2—SYNOPSES OF PROPOSED CONTRACT ACTIONS 5.202

5.2-1

Subpart 5.2—Synopses of Proposed Contract 
Actions

5.201 General.
(a) As required by the Small Business Act

(15 U.S.C. 637(e)) and the Office of Federal Procurement
Policy Act (41 U.S.C. 416), agencies must make notices of
proposed contract actions available as specified in
paragraph (b) of this section.

(b)(1) For acquisitions of supplies and services, other than
those covered by the exceptions in 5.202 and the special situ-
ations in 5.205, the contracting officer must transmit a notice
to the GPE, for each proposed—

(i) Contract action meeting the threshold in
5.101(a)(1);

(ii) Modification to an existing contract for addi-
tional supplies or services that meets the threshold in
5.101(a)(1); or

(iii) Contract action in any amount when advanta-
geous to the Government.

(2) When transmitting notices using electronic com-
merce, contracting officers must ensure the notice is for-
warded to the GPE.

(c) The primary purposes of the notice are to improve small
business access to acquisition information and enhance com-
petition by identifying contracting and subcontracting
opportunities.

(d) The GPE may be accessed via the Internet at http://
www.fedbizopps.gov.

5.202 Exceptions.
The contracting officer need not submit the notice required

by 5.201 when—
(a) The contracting officer determines that—

(1) The synopsis cannot be worded to preclude disclo-
sure of an agency’s needs and such disclosure would compro-
mise the national security (e.g., would result in disclosure of
classified information). The fact that a proposed solicitation
or contract action contains classified information, or that
access to classified matter may be necessary to submit a pro-
posal or perform the contract does not, in itself, justify use of
this exception to synopsis;

(2) The proposed contract action is made under the con-
ditions described in 6.302-2 (or, for purchases conducted
using simplified acquisition procedures, if unusual and com-
pelling urgency precludes competition to the maximum extent
practicable) and the Government would be seriously injured
if the agency complies with the time periods specified in
5.203;

(3) The proposed contract action is one for which either
the written direction of a foreign government reimbursing the
agency for the cost of the acquisition of the supplies or ser-
vices for such government, or the terms of an international

agreement or treaty between the United States and a foreign
government, or international organizations, has the effect of
requiring that the acquisition shall be from specified sources;

(4) The proposed contract action is expressly authorized
or required by a statute to be made through another Govern-
ment agency, including acquisitions from the Small Business
Administration (SBA) using the authority of section 8(a) of
the Small Business Act (but see 5.205(f)), or from a specific
source such as a workshop for the blind under the rules of the
Committee for the Purchase from the Blind and Other
Severely Handicapped;

(5) The proposed contract action is for utility services
other than telecommunications services and only one source
is available;

(6) The proposed contract action is an order placed
under subpart 16.5. When the order contains brand-name
specifications, see especially 16.505(a)(4);

(7) The proposed contract action results from accep-
tance of a proposal under the Small Business Innovation
Development Act of 1982 (Pub. L. 97-219);

(8) The proposed contract action results from the accep-
tance of an unsolicited research proposal that demonstrates a
unique and innovative concept (see 2.101) and publication of
any notice complying with 5.207 would improperly disclose
the originality of thought or innovativeness of the proposed
research, or would disclose proprietary information associ-
ated with the proposal. This exception does not apply if the
proposed contract action results from an unsolicited research
proposal and acceptance is based solely upon the unique capa-
bility of the source to perform the particular research services
proposed (see 6.302-1(a)(2)(i));

(9) The proposed contract action is made for perishable
subsistence supplies, and advance notice is not appropriate or
reasonable;

(10) The proposed contract action is made under condi-
tions described in 6.302-3, or 6.302-5 with regard to brand
name commercial items for authorized resale, or 6.302-7, and
advance notice is not appropriate or reasonable;

(11) The proposed contract action is made under the
terms of an existing contract that was previously synopsized
in sufficient detail to comply with the requirements of 5.207
with respect to the current proposed contract action;

(12) The proposed contract action is by a Defense
agency and the proposed contract action will be made and per-
formed outside the United States and its outlying areas, and
only local sources will be solicited. This exception does not
apply to proposed contract actions covered by the World
Trade Organization Government Procurement Agreement or
a Free Trade Agreement (see Subpart 25.4);

(13) The proposed contract action—
(i) Is for an amount not expected to exceed the sim-

plified acquisition threshold;
(ii) Will be made through a means that provides

access to the notice of proposed contract action through the
GPE; and
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(iii) Permits the public to respond to the solicitation
electronically; or

(14) The proposed contract action is made under condi-
tions described in 6.302-3 with respect to the services of an
expert to support the Federal Government in any current or
anticipated litigation or dispute.

(b) The head of the agency determines in writing, after con-
sultation with the Administrator for Federal Procurement Pol-
icy and the Administrator of the Small Business
Administration, that advance notice is not appropriate or
reasonable.

5.203 Publicizing and response time.
Whenever agencies are required to publicize notice of pro-

posed contract actions under 5.201, they must proceed as
follows:

(a) An agency must transmit a notice of proposed contract
action to the GPE (see 5.201). All publicizing and response
times are calculated based on the date of publication. The pub-
lication date is the date the notice appears on the GPE. The
notice must be published at least 15 days before issuance of a
solicitation, or a proposed contract action the Government
intends to solicit and negotiate with only one source under the
authority of 6.302, except that, for acquisitions of commercial
items, the contracting officer may—

(1) Establish a shorter period for issuance of the
solicitation; or

(2) Use the combined synopsis and solicitation proce-
dure (see 12.603).

(b) The contracting officer must establish a solicitation
response time that will afford potential offerors a reasonable
opportunity to respond to each proposed contract action,
(including actions where the notice of proposed contract
action and solicitation information is accessible through the
GPE), in an amount estimated to be greater than $25,000, but
not greater than the simplified acquisition threshold; or each
contract action for the acquisition of commercial items in an
amount estimated to be greater than $25,000. The contracting
officer should consider the circumstances of the individual
acquisition, such as the complexity, commerciality, availabil-
ity, and urgency, when establishing the solicitation response
time.

(c) Except for the acquisition of commercial items (see
5.203(b)), agencies shall allow at least a 30-day response time
for receipt of bids or proposals from the date of issuance of a
solicitation, if the proposed contract action is expected to
exceed the simplified acquisition threshold.

(d) Agencies shall allow at least a 30 day response time
from the date of publication of a proper notice of intent to con-
tract for architect-engineer services or before issuance of an
order under a basic ordering agreement or similar arrange-
ment if the proposed contract action is expected to exceed the
simplified acquisition threshold.

(e) Agencies must allow at least a 45-day response time for
receipt of bids or proposals from the date of publication of the
notice required in 5.201 for proposed contract actions catego-
rized as research and development if the proposed contract
action is expected to exceed the simplified acquisition
threshold.

(f) Nothing in this subpart prohibits officers or employees
of agencies from responding to requests for information.

(g) Contracting officers may, unless they have evidence to
the contrary, presume the notice was published one day after
transmission to the GPE. This presumption does not negate
the mandatory waiting or response times specified in
paragraphs (a) through (d) of this section. Upon learning that
a particular notice has not in fact been published within the
presumed timeframes, contracting officers should consider
whether the date for receipt of offers can be extended or
whether circumstances have become sufficiently compelling
to justify proceeding with the proposed contract action under
the authority of 5.202(a)(2).

(h) In addition to other requirements set forth in this sec-
tion, for acquisitions covered by the World Trade Organiza-
tion Government Procurement Agreement or a Free Trade
Agreement (see Subpart 25.4), the period of time between
publication of the synopsis notice and receipt of offers must
be no less than 40 days. However, if the acquisition falls
within a general category identified in an annual forecast, the
availability of which is published, the contracting officer may
reduce this time period to as few as 10 days.

5.204 Presolicitation notices.
Contracting officers must provide access to presolicitation

notices through the GPE (see 15.201 and 36.213-2). The con-
tracting officer must synopsize a proposed contract action
before issuing any resulting solicitation (see 5.201 and 5.203).

5.205 Special situations.
(a) Research and development (R&D) advance notices.

Contracting officers may transmit to the GPE advance notices
of their interest in potential R&D programs whenever market
research does not produce a sufficient number of concerns to
obtain adequate competition. Advance notices must not be
used where security considerations prohibit such publication.
Advance notices will enable potential sources to learn of R&D
programs and provide these sources with an opportunity to
submit information which will permit evaluation of their
capabilities. Contracting officers must consider potential
sources which respond to advance notices for a subsequent
solicitation. Advanced notices must be entitled “Research and
Development Sources Sought” and include the name and tele-
phone number of the contracting officer or other contracting
activity official from whom technical details of the project can
be obtained. This will enable sources to submit information
for evaluation of their R&D capabilities. Contracting officers
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Subpart 6.3—Other Than Full and Open 
Competition

6.300 Scope of subpart.
This subpart prescribes policies and procedures, and iden-

tifies the statutory authorities, for contracting without provid-
ing for full and open competition.

6.301 Policy.
(a) 41 U.S.C. 253(c) and 10 U.S.C. 2304(c) each autho-

rize, under certain conditions, contracting without providing
for full and open competition. The Department of Defense,
Coast Guard, and National Aeronautics and Space Adminis-
tration are subject to 10 U.S.C. 2304(c). Other executive
agencies are subject to 41 U.S.C. 253(c). Contracting without
providing for full and open competition or full and open com-
petition after exclusion of sources is a violation of statute,
unless permitted by one of the exceptions in 6.302.

(b) Each contract awarded without providing for full and
open competition shall contain a reference to the specific
authority under which it was so awarded. Contracting officers
shall use the U.S. Code citation applicable to their agency (see
6.302).

(c) Contracting without providing for full and open com-
petition shall not be justified on the basis of—

(1) A lack of advance planning by the requiring activity;
or

(2) Concerns related to the amount of funds available
(e.g., funds will expire) to the agency or activity for the acqui-
sition of supplies or services.

(d) When not providing for full and open competition, the
contracting officer shall solicit offers from as many potential
sources as is practicable under the circumstances.

(e) For contracts under this subpart, the contracting officer
shall use the contracting procedures prescribed in 6.102(a) or
(b), if appropriate, or any other procedures authorized by this
regulation.

6.302 Circumstances permitting other than full and open 
competition.
The following statutory authorities (including applications

and limitations) permit contracting without providing for full
and open competition. Requirements for justifications to sup-
port the use of these authorities are in 6.303.

6.302-1 Only one responsible source and no other supplies 
or services will satisfy agency requirements.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(1) or

41 U.S.C. 253(c)(1).
(2) When the supplies or services required by the

agency are available from only one responsible source, or, for
DoD, NASA, and the Coast Guard, from only one or a limited
number of responsible sources, and no other type of supplies

or services will satisfy agency requirements, full and open
competition need not be provided for.

(i) Supplies or services may be considered to be
available from only one source if the source has submitted an
unsolicited research proposal that—

(A) Demonstrates a unique and innovative con-
cept (see definition at 2.101), or, demonstrates a unique capa-
bility of the source to provide the particular research services
proposed;

(B) Offers a concept or services not otherwise
available to the Government; and

(C) Does not resemble the substance of a pending
competitive acquisition. (See 10 U.S.C. 2304(d)(1)(A) and
41 U.S.C. 253(d)(1)(A).)

(ii) Supplies may be deemed to be available only
from the original source in the case of a follow-on contract for
the continued development or production of a major system or
highly specialized equipment, including major components
thereof, when it is likely that award to any other source would
result in—

(A) Substantial duplication of cost to the Govern-
ment that is not expected to be recovered through competition;
or

(B) Unacceptable delays in fulfilling the agency’s
requirements. (See 10 U.S.C. 2304(d)(1)(B) or 41 U.S.C. 253
(d)(1)(B).)

(iii) For DoD, NASA, and the Coast Guard, services
may be deemed to be available only from the original source
in the case of follow-on contracts for the continued provision
of highly specialized services when it is likely that award to
any other source would result in—

(A) Substantial duplication of cost to the Govern-
ment that is not expected to be recovered through competition;
or

(B) Unacceptable delays in fulfilling the agency’s
requirements. (See 10 U.S.C. 2304(d)(1)(B).)

(b) Application. This authority shall be used, if appropriate,
in preference to the authority in 6.302-7; it shall not be used
when any of the other circumstances is applicable. Use of this
authority may be appropriate in situations such as the follow-
ing (these examples are not intended to be all inclusive and do
not constitute authority in and of themselves):

(1) When there is a reasonable basis to conclude that the
agency’s minimum needs can only be satisfied by—

(i) Unique supplies or services available from only
one source or only one supplier with unique capabilities; or

(ii) For DoD, NASA, and the Coast Guard, unique
supplies or services available from only one or a limited num-
ber of sources or from only one or a limited number of sup-
pliers with unique capabilities.

(2) The existence of limited rights in data, patent rights,
copyrights, or secret processes; the control of basic raw mate-
rial; or similar circumstances, make the supplies and services
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available from only one source (however, the mere existence
of such rights or circumstances does not in and of itself justify
the use of these authorities) (see Part 27).

(3) When acquiring utility services (see 41.101), cir-
cumstances may dictate that only one supplier can furnish the
service (see 41.202); or when the contemplated contract is for
construction of a part of a utility system and the utility com-
pany itself is the only source available to work on the system.

(4) When the agency head has determined in accordance
with the agency’s standardization program that only specified
makes and models of technical equipment and parts will sat-
isfy the agency’s needs for additional units or replacement
items, and only one source is available.

(c) Application for brand-name descriptions. (1) An
acquisition or portion of an acquisition that uses a brand-name
description or other purchase description to specify a particu-
lar brand-name, product, or feature of a product, peculiar to
one manufacturer—

(i) Does not provide for full and open competition,
regardless of the number of sources solicited; and

(ii) Shall be justified and approved in accordance
with 6.303 and 6.304.

(A) If only a portion of the acquisition is for a
brand-name product or item peculiar to one manufacturer, the
justification and approval is to cover only the portion of the
acquisition which is brand-name or peculiar to one manufac-
turer. The justification should state it is covering only the por-
tion of the acquisition which is brand-name or peculiar to one
manufacturer, and the approval level requirements will then
only apply to that portion;

(B) The justification should indicate that the use
of such descriptions in the acquisition or portion of an acqui-
sition is essential to the Government’s requirements, thereby
precluding consideration of a product manufactured by
another company; and

(C) The justification shall be posted with the
solicitation (see 5.102(a)(6)).

(2) Brand-name or equal descriptions, and other pur-
chase descriptions that permit prospective contractors to offer
products other than those specifically referenced by brand-
name, provide for full and open competition and do not
require justifications and approvals to support their use.

(d) Limitations.(1) Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304.

(2) For contracts awarded using this authority, the
notices required by 5.201 shall have been published and any
bids, proposals, quotations, or capability statements must
have been considered.

6.302-2 Unusual and compelling urgency.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(2) or

41 U.S.C. 253(c)(2).

(2) When the agency’s need for the supplies or services
is of such an unusual and compelling urgency that the Gov-
ernment would be seriously injured unless the agency is per-
mitted to limit the number of sources from which it solicits
bids or proposals, full and open competition need not be
provided for.

(b) Application. This authority applies in those situations
where—

(1) An unusual and compelling urgency precludes full
and open competition; and

(2) Delay in award of a contract would result in serious
injury, financial or other, to the Government.

(c) Limitations.(1) Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304. These justifications may be
made and approved after contract award when preparation and
approval prior to award would unreasonably delay the
acquisition.

(2) This statutory authority requires that agencies shall
request offers from as many potential sources as is practicable
under the circumstances.

(d) Period of Performance. (1) The total period of perfor-
mance of a contract awarded using this authority—

(i) May not exceed the time necessary—
(A) To meet the unusual and compelling require-

ments of the work to be performed under the contract; and
(B) For the agency to enter into another contract

for the required goods and services through the use of com-
petitive procedures; and

(ii) May not exceed one year unless the head of the
agency entering into the contract determines that exceptional
circumstances apply.

(2) The requirements in paragraph (d)(1) of this section
shall apply to any contract in an amount greater than the sim-
plified acquisition threshold.

(3) The determination of exceptional circumstances is
in addition to the approval of the justification in 6.304.

(4) The determination may be made after contract award
when making the determination prior to award would unrea-
sonably delay the acquisition.

6.302-3 Industrial mobilization; engineering, 
developmental, or research capability; or expert 
services.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(3) or

41 U.S.C. 253(c)(3).
(2) Full and open competition need not be provided for

when it is necessary to award the contract to a particular
source or sources in order—

(i) To maintain a facility, producer, manufacturer, or
other supplier available for furnishing supplies or services in
case of a national emergency or to achieve industrial
mobilization;
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(ii) To establish or maintain an essential engineering,
research, or development capability to be provided by an edu-
cational or other nonprofit institution or a federally funded
research and development center; or

(iii) To acquire the services of an expert or neutral
person for any current or anticipated litigation or dispute.

(b) Application.(1) Use of the authority in
paragraph (a)(2)(i) of this subsection may be appropriate
when it is necessary to—

(i) Keep vital facilities or suppliers in business or
make them available in the event of a national emergency;

(ii) Train a selected supplier in the furnishing of crit-
ical supplies or services; prevent the loss of a supplier’s ability
and employees’ skills; or maintain active engineering,
research, or development work;

(iii) Maintain properly balanced sources of supply
for meeting the requirements of acquisition programs in the
interest of industrial mobilization (when the quantity required
is substantially larger than the quantity that must be awarded
in order to meet the objectives of this authority, that portion
not required to meet such objectives will be acquired by pro-
viding for full and open competition, as appropriate, under
this part);

(iv) Limit competition for current acquisition of
selected supplies or services approved for production plan-
ning under the Department of Defense Industrial Prepared-
ness Program to planned producers with whom industrial
preparedness agreements for those items exist, or limit award
to offerors who agree to enter into industrial preparedness
agreements;

(v) Create or maintain the required domestic capa-
bility for production of critical supplies by limiting competi-
tion to items manufactured in—

(A) The United States or its outlying areas; or
(B) The United States, its outlying areas, or

Canada.
(vi) Continue in production, contractors that are

manufacturing critical items, when there would otherwise be
a break in production; or

(vii) Divide current production requirements among
two or more contractors to provide for an adequate industrial
mobilization base.

(2) Use of the authority in paragraph (a)(2)(ii) of this
subsection may be appropriate when it is necessary to—

(i) Establish or maintain an essential capability for
theoretical analyses, exploratory studies, or experiments in
any field of science or technology;

(ii) Establish or maintain an essential capability for
engineering or developmental work calling for the practical
application of investigative findings and theories of a scien-
tific or technical nature; or

(iii) Contract for supplies or services as are necessary
incident to paragraphs (b)(2)(i) or (ii) of this subsection.

(3) Use of the authority in paragraph (a)(2)(iii) of this
subsection may be appropriate when it is necessary to acquire
the services of either—

(i) An expert to use, in any litigation or dispute
(including any reasonably foreseeable litigation or dispute)
involving the Government in any trial, hearing, or proceeding
before any court, administrative tribunal, or agency, whether
or not the expert is expected to testify. Examples of such ser-
vices include, but are not limited to:

(A) Assisting the Government in the analysis,
presentation, or defense of any claim or request for adjustment
to contract terms and conditions, whether asserted by a con-
tractor or the Government, which is in litigation or dispute, or
is anticipated to result in dispute or litigation before any court,
administrative tribunal, or agency; or

(B) Participating in any part of an alternative dis-
pute resolution process, including but not limited to evalua-
tors, fact finders, or witnesses, regardless of whether the
expert is expected to testify; or

(ii) A neutral person, e.g., mediators or arbitrators, to
facilitate the resolution of issues in an alternative dispute res-
olution process.

(c) Limitations. Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304.

6.302-4 International agreement.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(4) or

41 U.S.C. 253(c)(4).
(2) Full and open competition need not be provided for

when precluded by the terms of an international agreement or
a treaty between the United States and a foreign government
or international organization, or the written directions of a for-
eign government reimbursing the agency for the cost of the
acquisition of the supplies or services for such government.

(b) Application. This authority may be used in circum-
stances such as—

(1) When a contemplated acquisition is to be reim-
bursed by a foreign country that requires that the product be
obtained from a particular firm as specified in official written
direction such as a Letter of Offer and Acceptance; or

(2) When a contemplated acquisition is for services to
be performed, or supplies to be used, in the sovereign territory
of another country and the terms of a treaty or agreement spec-
ify or limit the sources to be solicited.

(c) Limitations. Except for DoD, NASA, and the Coast
Guard, contracts awarded using this authority shall be sup-
ported by written justifications and approvals described in
6.303 and 6.304.

6.302-5 Authorized or required by statute.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(5) or

41 U.S.C. 253(c)(5).
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(2) Full and open competition need not be provided for
when—

(i) A statute expressly authorizes or requires that the
acquisition be made through another agency or from a speci-
fied source; or

(ii) The agency’s need is for a brand name commer-
cial item for authorized resale.

(b) Application. This authority may be used when statutes,
such as the following, expressly authorize or require that
acquisition be made from a specified source or through
another agency:

(1) Federal Prison Industries (UNICOR)—18 U.S.C.
4124 (see Subpart 8.6).

(2) Qualified Nonprofit Agencies for the Blind or other
Severely Disabled—41 U.S.C. 46-48c (see Subpart 8.7).

(3) Government Printing and Binding—44 U.S.C.
501-504, 1121 (see Subpart 8.8).

(4) Sole source awards under the 8(a) Program (15
U.S.C. 637), but see 6.303 for requirements for justification
and approval of sole-source 8(a) awards over $20 million.
(See subpart 19.8).

(5) Sole source awards under the HUBZone Act
of 1997—15 U.S.C. 657a (see 19.1306).

(6) Sole source awards under the Veterans Benefits Act
of 2003 (15 U.S.C. 657f).

(c) Limitations.(1) This authority shall not be used when a
provision of law requires an agency to award a new contract
to a specified non-Federal Government entity unless the pro-
vision of law specifically—

(i) Identifies the entity involved;
(ii) Refers to 10 U.S.C. 2304(j) for armed services

acquisitions or section 303(h) of the Federal Property and
Administrative Services Act of 1949 for civilian agency
acquisitions; and

(iii) States that award to that entity shall be made in
contravention of the merit-based selection procedures in
10 U.S.C. 2304(j) or section 303(h) of the Federal Property
and Administrative Services Act, as appropriate. However,
this limitation does not apply—

(A) When the work provided for in the contract is
a continuation of the work performed by the specified entity
under a preceding contract; or

(B) To any contract requiring the National Acad-
emy of Sciences to investigate, examine, or experiment upon
any subject of science or art of significance to an executive
agency and to report on those matters to the Congress or any
agency of the Federal Government.

(2) Contracts awarded using this authority shall be sup-
ported by the written justifications and approvals described in
6.303 and 6.304, except for—

(i) Contracts awarded under (a)(2)(ii) or (b)(2) of this
subsection;

(ii) Contracts awarded under (a)(2)(i) of this subsec-
tion when the statute expressly requires that the procurement
be made from a specified source. (Justification and approval
requirements apply when the statute authorizes, but does not
require, that the procurement be made from a specified
source); or

(iii) Contracts less than or equal to $20 million
awarded under (b)(4) of this subsection.

(3) The authority in (a)(2)(ii) of this subsection may be
used only for purchases of brand-name commercial items for
resale through commissaries or other similar facilities. Ordi-
narily, these purchases will involve articles desired or pre-
ferred by customers of the selling activities (but see 6.301(d)).

6.302-6 National security.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(6) or

41 U.S.C. 253(c)(6).
(2) Full and open competition need not be provided for

when the disclosure of the agency’s needs would compromise
the national security unless the agency is permitted to limit the
number of sources from which it solicits bids or proposals.

(b) Application. This authority may be used for any acqui-
sition when disclosure of the Government’s needs would com-
promise the national security (e.g., would violate security
requirements); it shall not be used merely because the acqui-
sition is classified, or merely because access to classified mat-
ter will be necessary to submit a proposal or to perform the
contract.

(c) Limitations.(1) Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304.

(2) See 5.202(a)(1) for synopsis requirements.
(3) This statutory authority requires that agencies shall

request offers from as many potential sources as is practicable
under the circumstances.

6.302-7 Public interest.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(7) or

41 U.S.C. 253(c)(7).
(2) Full and open competition need not be provided for

when the agency head determines that it is not in the public
interest in the particular acquisition concerned.

(b) Application. This authority may be used when none of
the other authorities in 6.302 apply.

(c) Limitations.(1) A written determination to use this
authority shall be made in accordance with Subpart 1.7, by—

(i) The Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, the Secretary of the Air
Force, the Secretary of Homeland Security for the Coast
Guard, or the Administrator of the National Aeronautics and
Space Administration; or

(ii) The head of any other executive agency. This
authority may not be delegated.
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(2) The Congress shall be notified in writing of such
determination not less than 30 days before award of the
contract.

(3) If required by the head of the agency, the contracting
officer shall prepare a justification to support the determina-
tion under paragraph (c)(1) of this subsection.

(4) This Determination and Finding (D&F) shall not be
made on a class basis.

6.303 Justifications.

6.303-1 Requirements.
(a) A contracting officer shall not commence negotiations

for a sole source contract, commence negotiations for a con-
tract resulting from an unsolicited proposal, or award any
other contract without providing for full and open competition
unless the contracting officer—

(1) Justifies, if required in 6.302, the use of such actions
in writing;

(2) Certifies the accuracy and completeness of the
justification; and

(3) Obtains the approval required by 6.304.
(b) The contracting officer shall not award a sole-source

contract under the 8(a) authority (15 U.S.C. 637(a)) for an
amount exceeding $20 million unless−

(1) The contracting officer justifies the use of a sole-
source contract in writing in accordance with 6.303-2;

(2) The justification is approved by the appropriate offi-
cial designated at 6.304; and

(3) The justification and related information are made
public after award in accordance with 6.305.

(c) Technical and requirements personnel are responsible
for providing and certifying as accurate and complete neces-
sary data to support their recommendation for other than full
and open competition.

(d) Justifications required by paragraph (a) of this section
may be made on an individual or class basis. Any justification
for contracts awarded under the authority of 6.302-7 shall
only be made on an individual basis. Whenever a justification
is made and approved on a class basis, the contracting officer
must ensure that each contract action taken pursuant to the
authority of the class justification and approval is within the
scope of the class justification and approval and shall docu-
ment the contract file for each contract action accordingly.

(e) The justifications for contracts awarded under the
authority cited in 6.302-2 may be prepared and approved
within a reasonable time after contract award when prepara-
tion and approval prior to award would unreasonably delay
the acquisitions.

6.303-2 Content.
(a) Each justification shall contain sufficient facts and

rationale to justify the use of the specific authority cited.

(b) As a minimum, each justification, except those for sole-
source 8(a) contracts over $20 million (see paragraph (d) of
this section), shall include the following information:

(1) Identification of the agency and the contracting
activity, and specific identification of the document as a “Jus-
tification for other than full and open competition.”

(2) Nature and/or description of the action being
approved.

(3) A description of the supplies or services required to
meet the agency’s needs (including the estimated value).

(4) An identification of the statutory authority permit-
ting other than full and open competition.

(5) A demonstration that the proposed contractor’s
unique qualifications or the nature of the acquisition requires
use of the authority cited.

(6) A description of efforts made to ensure that offers
are solicited from as many potential sources as is practicable,
including whether a notice was or will be publicized as
required by Subpart 5.2 and, if not, which exception under
5.202 applies.

(7) A determination by the contracting officer that the
anticipated cost to the Government will be fair and
reasonable.

(8) A description of the market research conducted (see
Part 10) and the results or a statement of the reason market
research was not conducted.

(9) Any other facts supporting the use of other than full
and open competition, such as:

(i) Explanation of why technical data packages,
specifications, engineering descriptions, statements of work,
or purchase descriptions suitable for full and open competi-
tion have not been developed or are not available.

(ii) When 6.302-1 is cited for follow-on acquisitions
as described in 6.302-1(a)(2)(ii), an estimate of the cost to the
Government that would be duplicated and how the estimate
was derived.

(iii) When 6.302-2 is cited, data, estimated cost, or
other rationale as to the extent and nature of the harm to the
Government.

(10) A listing of the sources, if any, that expressed, in
writing, an interest in the acquisition.

(11) A statement of the actions, if any, the agency may
take to remove or overcome any barriers to competition before
any subsequent acquisition for the supplies or services
required.

(12) Contracting officer certification that the justifica-
tion is accurate and complete to the best of the contracting
officer’s knowledge and belief.

(c) Each justification shall include evidence that any sup-
porting data that is the responsibility of technical or require-
ments personnel (e.g., verifying the Government’s minimum
needs or schedule requirements or other rationale for other
than full and open competition) and which form a basis for the
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justification have been certified as complete and accurate by
the technical or requirements personnel.

(d) As a minimum, each justification for a sole-source 8(a)
contract over $20 million shall include the following informa-
tion:

(1) A description of the needs of the agency concerned
for the matters covered by the contract.

(2) A specification of the statutory provision providing
the exception from the requirement to use competitive proce-
dures in entering into the contract (see 19.805-1).

(3) A determination that the use of a sole-source con-
tract is in the best interest of the agency concerned.

(4) A determination that the anticipated cost of the con-
tract will be fair and reasonable.

(5) Such other matters as the head of the agency con-
cerned shall specify for purposes of this section.

6.304 Approval of the justification.

(a) Except for paragraph (b) of this section, the justifica-
tion for other than full and open competition shall be approved
in writing—

(1) For a proposed contract not exceeding $650,000, the
contracting officer’s certification required by 6.303-2(b)(12)
will serve as approval unless a higher approving level is estab-
lished in agency procedures.

(2) For a proposed contract over $650,000 but not
exceeding $12.5 million, by the competition advocate for the
procuring activity designated pursuant to 6.501 or an official
described in paragraph (a)(3) or (a)(4) of this section. This
authority is not delegable.

(3) For a proposed contract over $12.5 million, but not
exceeding $62.5 million, or, for DoD, NASA, and the Coast
Guard, not exceeding $85.5 million, by the head of the pro-
curing activity, or a designee who—

(i) If a member of the armed forces, is a general or
flag officer; or

(ii) If a civilian, is serving in a position in a grade
above GS-15 under the General Schedule (or in a comparable
or higher position under another schedule).

(4) For a proposed contract over $62.5 million or, for
DoD, NASA, and the Coast Guard, over $85.5 million, by the
senior procurement executive of the agency designated pur-
suant to the OFPP Act (41 U.S.C. 414(3)) in accordance with
agency procedures.This authority is not delegable except in
the case of the Under Secretary of Defense for Acquisition,
Technology, and Logistics, acting as the senior procurement
executive for the Department of Defense.

(b) Any justification for a contract awarded under the
authority of 6.302-7, regardless of dollar amount, shall be

considered approved when the determination required by
6.302-7(c)(1) is made.

(c) A class justification for other than full and open com-
petition shall be approved in writing in accordance with
agency procedures. The approval level shall be determined by
the estimated total value of the class.

(d) The estimated dollar value of all options shall be
included in determining the approval level of a justification.

6.305 Availability of the justification.

(a) The agency shall make publicly available the justifica-
tion required by 6.303-1 as required by 10 U.S.C. 2304(l) and
41 U.S.C. 253(j). Except for the circumstances in paragraphs
(b) and (c) of this section, the justification shall be made pub-
licly available within 14 days after contract award.

(b) In the case of a contract award permitted under 6.302-2,
the justification shall be posted within 30 days after contract
award.

(c) In the case of a brand name justification under
6.302-1(c), the justification shall be posted with the solicita-
tion (see 5.102(a)(6)).

(d) The justifications shall be made publicly available—

(1) At the Government Point of Entry (GPE)
www.fedbizopps.gov; 

(2) On the website of the agency, which may provide
access to the justifications by linking to the GPE; and

(3) Must remain posted for a minimum of 30 days.

(e) Contracting officers shall carefully screen all justifica-
tions for contractor proprietary data and remove all such data,
and such references and citations as are necessary to protect
the proprietary data, before making the justifications available
for public inspection. Contracting officers shall also be guided
by the exemptions to disclosure of information contained in
the Freedom of Information Act (5 U.S.C. 552) and the pro-
hibitions against disclosure in 24.202 in determining whether
the justification, or portions of it, are exempt from posting.
Although the submitter notice process set out in EO 12600,
entitled “Predisclosure Notification Procedures for Confiden-
tial Commercial Information,” does not apply, if the justifica-
tion appears to contain proprietary data, the contracting
officer should provide the contractor that submitted the infor-
mation an opportunity to review the justification for propri-
etary data, before making the justification available for public
inspection, redacted as necessary. This process must not pre-
vent or delay the posting of the justification in accordance
with the timeframes required in paragraphs (a) through (c).

(f) The requirements of paragraphs (a) through (d) do not
apply if posting the justification would disclose the executive
agency’s needs and disclosure of such needs would compro-
mise national security or create other security risks.
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7.000 Scope of part.
This part prescribes policies and procedures for—
(a) Developing acquisition plans;
(b) Determining whether to use commercial or Govern-

ment resources for acquisition of supplies or services;
(c) Deciding whether it is more economical to lease equip-

ment rather than purchase it; and
(d) Determining whether functions are inherently

governmental.

Subpart 7.1—Acquisition Plans

7.101 Definitions.
As used in this subpart—
“Acquisition streamlining” means any effort that results in

more efficient and effective use of resources to design and
develop, or produce quality systems. This includes ensuring
that only necessary and cost-effective requirements are
included, at the most appropriate time in the acquisition cycle,
in solicitations and resulting contracts for the design, devel-
opment, and production of new systems, or for modifications
to existing systems that involve redesign of systems or
subsystems.

“Life-cycle cost” means the total cost to the Government
of acquiring, operating, supporting, and (if applicable) dispos-
ing of the items being acquired.

“Order” means an order placed under a—
(1) Federal Supply Schedule contract; or
(2) Task-order contract or delivery-order contract

awarded by another agency, (i.e., Governmentwide acquisi-
tion contract or multi-agency contract).

“Planner” means the designated person or office responsi-
ble for developing and maintaining a written plan, or for the
planning function in those acquisitions not requiring a written
plan.

7.102 Policy.
(a) Agencies shall perform acquisition planning and con-

duct market research (see Part 10) for all acquisitions in order
to promote and provide for—

(1) Acquisition of commercial items or, to the extent
that commercial items suitable to meet the agency’s needs are
not available, nondevelopmental items, to the maximum
extent practicable (10 U.S.C. 2377 and 41 U.S.C. 251,
et seq.); and

(2) Full and open competition (see Part 6) or, when full
and open competition is not required in accordance with
Part 6, to obtain competition to the maximum extent practica-
ble, with due regard to the nature of the supplies or services to
be acquired (10 U.S.C. 2301(a)(5) and 41 U.S.C. 253a(a)(1)).

(3) Selection of appropriate contract type in accordance
with part 16.

(b) This planning shall integrate the efforts of all personnel
responsible for significant aspects of the acquisition. The pur-
pose of this planning is to ensure that the Government meets
its needs in the most effective, economical, and timely man-
ner. Agencies that have a detailed acquisition planning system

in place that generally meets the requirements of 7.104 and
7.105 need not revise their system to specifically meet all of
these requirements.

7.103 Agency-head responsibilities.
The agency head or a designee shall prescribe procedures

for—
(a) Promoting and providing for full and open competition

(see Part 6) or, when full and open competition is not required
in accordance with Part 6, for obtaining competition to the
maximum extent practicable, with due regard to the nature of
the supplies and services to be acquired (10 U.S.C. 2301(a)(5)
and 41 U.S.C. 253a(a)(1)).

(b) Encouraging offerors to supply commercial items, or to
the extent that commercial items suitable to meet the agency
needs are not available, nondevelopmental items in response
to agency solicitations (10 U.S.C. 2377 and 41 U.S.C. 251,
et seq.); and

(c) Ensuring that acquisition planners address the require-
ment to specify needs, develop specifications, and to solicit
offers in such a manner to promote and provide for full and
open competition with due regard to the nature of the supplies
and services to be acquired (10 U.S.C. 2305(a)(1)(A) and
41 U.S.C. 253a(a)(1)). (See Part 6 and 10.002.)

(d) Ensuring that acquisition planners document the file to
support the selection of the contract type in accordance with
subpart 16.1.

(e) Establishing criteria and thresholds at which increas-
ingly greater detail and formality in the planning process is
required as the acquisition becomes more complex and costly,
including for cost-reimbursement and other high-risk con-
tracts (e.g., other than firm-fixed-price contracts) requiring a
written acquisition plan.  A written plan shall be prepared for
cost reimbursement and other high-risk contracts other than
firm-fixed-price contracts, although written plans may be
required for firm-fixed-price contracts as appropriate.

(f) Ensuring that the statement of work is closely aligned
with performance outcomes and cost estimates.

(g) Writing plans either on a systems basis, on an individ-
ual contract basis, or on an individual order basis, depending
upon the acquisition.

(h) Ensuring that the principles of this subpart are used, as
appropriate, for those acquisitions that do not require a written
plan as well as for those that do.

(i) Designating planners for acquisitions.
(j) Reviewing and approving acquisition plans and revi-

sions to these plans to ensure compliance with FAR require-
ments including 7.104 and part 16.  For other than firm-fixed-
price contracts, ensuring that the plan is approved and signed
at least one level above the contracting officer.

(k) Establishing criteria and thresholds at which design-to-
cost and life-cycle-cost techniques will be used.

(l) Establishing standard acquisition plan formats, if
desired, suitable to agency needs; and

(m) Waiving requirements of detail and formality, as nec-
essary, in planning for acquisitions having compressed deliv-
ery or performance schedules because of the urgency of the
need.
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(n) Assuring that the contracting officer, prior to contract-
ing, reviews:

(1) The acquisition history of the supplies and services;
and

(2) A description of the supplies, including, when nec-
essary for adequate description, a picture, drawing, diagram,
or other graphic representation.

(o) Ensuring that agency planners include use of the metric
system of measurement in proposed acquisitions in accor-
dance with 15 U.S.C. 205b (see 11.002(b)) and agency metric
plans and guidelines.

(p) Ensuring that agency planners—
(1) Specify needs for printing and writing paper consis-

tent with the 30 percent postconsumer fiber minimum content
standards specified in section 2(d)(ii) of Executive Order
13423 of January 24, 2007, Strengthening Federal Environ-
mental, Energy, and Transportation Management, and section
2(e)(iv) of Executive Order 13514 of October 5, 2009 (see
11.303)

(2) Comply with the policy in 11.002(d) regarding pro-
curement of: biobased products, products containing recov-
ered materials, environmentally preferable products and
services (including Electronic Product Environmental
Assessment Tool (EPEAT)-registered electronic products,
nontoxic or low-toxic alternatives), ENERGY STAR® and
Federal Energy Management Program-designated products,
renewable energy, water-efficient products, and non-ozone
depleting products;

(3) Comply with the Guiding Principles for Federal
Leadership in High-Performance and Sustainable Buildings
(Guiding Principles), for the design, construction, renovation,
repair, or deconstruction of Federal buildings. The Guiding
Principles can be accessed at http://www.wbdg.org/pdfs/
hpsb_guidance.pdf; and

(4) Require contractor compliance with Federal envi-
ronmental requirements, when the contractor is operating
Government-owned facilities or vehicles, to the same extent
as the agency would be required to comply if the agency oper-
ated the facilities or vehicles.

(q) Ensuring that acquisition planners specify needs and
develop plans, drawings, work statements, specifications, or
other product descriptions that address Electronic and Infor-
mation Technology Accessibility Standards (see 36 CFR
Part 1194) in proposed acquisitions (see 11.002(e)) and that
these standards are included in requirements planning, as
appropriate (see Subpart 39.2).

(r) Making a determination, prior to issuance of a solicita-
tion for advisory and assistance services involving the analy-
sis and evaluation of proposals submitted in response to a
solicitation, that a sufficient number of covered personnel
with the training and capability to perform an evaluation and
analysis of proposals submitted in response to a solicitation
are not readily available within the agency or from another
Federal agency in accordance with the guidelines at 37.204.

(s) Ensuring that no purchase request is initiated or contract
entered into that would result in the performance of an inher-
ently governmental function by a contractor and that all con-

tracts or orders are adequately managed so as to ensure
effective official control over contract or order performance.

(t) Ensuring that knowledge gained from prior acquisitions
is used to further refine requirements and acquisition strate-
gies. For services, greater use of performance-based acquisi-
tion methods should occur for follow-on acquisitions.

(u) Ensuring that acquisition planners, to the maximum
extent practicable—

(1) Structure contract requirements to facilitate compe-
tition by and among small business concerns; and

(2) Avoid unnecessary and unjustified bundling that
precludes small business participation as contractors (see
7.107) (15 U.S.C. 631(j)).

(v) Ensuring that agency planners on information technol-
ogy acquisitions comply with the capital planning and invest-
ment control requirements in 40 U.S.C. 11312 and OMB
Circular A-130.

(w) Ensuring that agency planners on information technol-
ogy acquisitions comply with the information technology
security requirements in the Federal Information Security
Management Act (44 U.S.C. 3544), OMB’s implementing
policies including Appendix III of OMB Circular A-130, and
guidance and standards from the Department of Commerce’s
National Institute of Standards and Technology.

(x) Encouraging agency planners to consider the use of a
project labor agreement (see subpart 22.5).

(y) Ensuring that contracting officers consult the Disaster
Response Registry via https://www.acquisition.gov as a part
of acquisition planning for debris removal, distribution of
supplies, reconstruction, and other disaster or emergency
relief activities inside the United States and outlying areas.
(See 26.205).

7.104 General procedures.
(a) Acquisition planning should begin as soon as the

agency need is identified, preferably well in advance of the
fiscal year in which contract award or order placement is nec-
essary.  In developing the plan, the planner shall form a team
consisting of all those who will be responsible for significant
aspects of the acquisition, such as contracting, fiscal, legal,
and technical personnel.  If contract performance is to be in a
designated operational area or supporting a diplomatic or con-
sular mission, the planner shall also consider inclusion of the
combatant commander or chief of mission, as appropriate.
The planner should review previous plans for similar acquisi-
tions and discuss them with the key personnel involved in
those acquisitions. At key dates specified in the plan or when-
ever significant changes occur, and no less often than annu-
ally, the planner shall review the plan and, if appropriate,
revise it.

(b) Requirements and logistics personnel should avoid
issuing requirements on an urgent basis or with unrealistic
delivery or performance schedules, since it generally restricts
competition and increases prices. Early in the planning pro-
cess, the planner should consult with requirements and logis-
tics personnel who determine type, quality, quantity, and
delivery requirements.

(c) The planner shall coordinate with and secure the con-
currence of the contracting officer in all acquisition planning.
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(f) If the ordering activity issues an RFQ, the ordering
activity shall provide the RFQ to any schedule contractor that
requests a copy of it.

(g)(1) Ordering activities shall publicize contract actions
funded in whole or in part by the American Recovery and
Reinvestment Act of 2009 (Pub. L. 111-5):

(i) Notices of proposed MAS orders (including
orders issued under BPAs) that are for “informational pur-
poses only” exceeding $25,000 shall follow the procedures in
5.704 for posting orders.

(ii) Award notices for MAS orders (including orders
issued under BPAs) shall follow the procedures in 5.705.

(2) When an order is awarded or a Blanket Purchase
Agreement is established with an estimated value greater than
the simplified acquisition threshold and supported by a lim-
ited-source justification at 8.405-6(a), the ordering activity
contracting officer must—

(i) Publicize the action (see 5.301); and
(ii) Post the justification in accordance with

8.405-6(a)(2).
(h) Type-of-order preference for services.  (1) The order-

ing activity shall specify the order type (i.e., firm-fixed price,
time-and-materials, or labor-hour) for the services offered on
the schedule priced at hourly rates.

(2) Agencies shall use fixed-price orders for the acqui-
sition of commercial services to the maximum extent practi-
cable.

(3)(i) A time-and-materials or labor-hour order may be
used for the acquisition of commercial services only when it
is not possible at the time of placing the order to estimate accu-
rately the extent or duration of the work or to anticipate costs
with any reasonable degree of confidence.

(ii) Prior to the issuance of a time-and-materials or
labor-hour order, the contracting officer shall—

(A) Execute a determination and findings (D&F)
for the order, in accordance with paragraph (h)(3)(iii) of this
section that a fixed-price order is not suitable;

(B) Include a ceiling price in the order that the
contractor exceeds at its own risk; and

(C) When the total performance period, including
options, is more than three years, the D&F prepared in accor-
dance with this paragraph shall be signed by the contracting
officer and approved by the head of the contracting activity
prior to the execution of the base period.

(iii) The D&F required by paragraph (h)(3)(ii)(A) of
this section shall contain sufficient facts and rationale to jus-
tify that a fixed-price order is not suitable. At a minimum, the
D&F shall—

(A) Include a description of the market research
conducted (see 8.404(c) and 10.002(e));

(B) Establish that it is not possible at the time of
placing the order to accurately estimate the extent or duration

of the work or anticipate costs with any reasonable degree of
confidence;

(C) Establish that the current requirement has
been structured to maximize the use of fixed-price orders
(e.g., by limiting the value or length of the time-and-materials/
labor-hour order; or, establishing fixed prices for portions of
the requirement) on future acquisitions for the same or similar
requirements; and 

(D) Describe actions to maximize the use of
fixed-price orders on future acquisitions for the same require-
ments.

(iv) The contracting officer shall authorize any sub-
sequent change in the order ceiling price only upon a determi-
nation, documented in the order file, that it is in the best
interest of the ordering activity to change the ceiling price.

8.405 Ordering procedures for Federal Supply Schedules.
Ordering activities shall use the ordering procedures of this

section when placing an order or establishing a BPA for sup-
plies or services. The procedures in this section apply to all
schedules. For establishing BPAs and for orders under BPAs
see 8.405-3.

8.405-1 Ordering procedures for supplies, and services 
not requiring a statement of work.
(a) Ordering activities shall use the procedures of this sub-

section when ordering supplies and services that are listed in
the schedules contracts at a fixed price for the performance of
a specific task, where a statement of work is not required
(e.g., installation, maintenance, and repair). For establishing
BPAs and for orders under BPAs see 8.405-3.

(b) Orders at or below the micro-purchase threshold.
Ordering activities may place orders at, or below, the micro-
purchase threshold with any Federal Supply Schedule con-
tractor that can meet the agency’s needs. Although not
required to solicit from a specific number of schedule contrac-
tors, ordering activities should attempt to distribute orders
among contractors.

(c) Orders exceeding the micro-purchase threshold but not
exceeding the simplified acquisition threshold. Ordering
activities shall place orders with the schedule contractor that
can provide the supply or service that represents the best
value. Before placing an order, an ordering activity shall:

(1) Consider reasonably available information about the
supply or service offered under MAS contracts by surveying
at least three schedule contractors through the GSA Advan-
tage! on-line shopping service, by reviewing the catalogs or
pricelists of at least three schedule contractors, or by request-
ing quotations from at least three schedule contractors (see
8.405-5); or

(2) Document the circumstances for restricting consid-
eration to fewer than three schedule contractors based on one
of the reasons at 8.405-6(a);
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(d) For proposed orders exceeding the simplified acquisi-
tion threshold. (1) Each order shall be placed on a competitive
basis in accordance with (d)(2) and (3) of this section, unless
this requirement is waived on the basis of a justification that
is prepared and approved in accordance with 8.405-6.

(2) The ordering activity contracting officer shall pro-
vide an RFQ that includes a description of the supplies to be
delivered or the services to be performed and the basis upon
which the selection will be made (see 8.405-1(f)).

(3) The ordering activity contracting officer shall —
(i) Post the RFQ on e-Buy to afford all schedule con-

tractors offering the required supplies or services under the
appropriate multiple award schedule(s) an opportunity to sub-
mit a quote; or

(ii) Provide the RFQ to as many schedule contractors
as practicable, consistent with market research appropriate to
the circumstances, to reasonably ensure that quotes will be
received from at least three contractors that can fulfill the
requirements. When fewer than three quotes are received
from schedule contractors that can fulfill the requirement, the
contracting officer shall prepare a written determination
explaining that no additional contractors capable of fulfilling
the requirement could be identified despite reasonable efforts
to do so. The determination must clearly explain efforts made
to obtain quotes from at least three schedule contractors.

(4) The ordering activity contracting officer shall ensure
that all quotes received are fairly considered and award is
made in accordance with the basis for selection in the RFQ.

(e) When an order contains brand-name specifications, the
contracting officer shall post the RFQ on e-Buy along with the
justification or documentation, as required by 8.405-6. An
RFQ is required when a purchase description specifies a
brand-name.

(f) In addition to price (see 8.404(d) and 8.405-4), when
determining best value, the ordering activity may consider,
among other factors, the following:

(1) Past performance.
(2) Special features of the supply or service required for

effective program performance.
(3) Trade-in considerations.
(4) Probable life of the item selected as compared with

that of a comparable item.
(5) Warranty considerations.
(6) Maintenance availability.
(7) Environmental and energy efficiency consider-

ations.
(8) Delivery terms.

(g)  Minimum documentation. The ordering activity shall
document—

(1)  The schedule contracts considered, noting the contrac-
tor from which the supply or service was purchased;

(2)  A description of the supply or service purchased;
(3)  The amount paid;

(4) When an order exceeds the simplified acquisition
threshold, evidence of compliance with the ordering proce-
dures at 8.405-1(d); and

(5)  The basis for the award decision.

8.405-2 Ordering procedures for services requiring a 
statement of work.
(a) General. Ordering activities shall use the procedures in

this subsection when ordering services priced at hourly rates
as established by the schedule contracts. The applicable ser-
vices will be identified in the Federal Supply Schedule publi-
cations and the contractor’s pricelists. For establishing BPAs
and for orders under BPAs see 8.405-3.

(b) Statements of Work (SOWs). All Statements of Work
shall include a description of work to be performed; location
of work; period of performance; deliverable schedule; appli-
cable performance standards; and any special requirements
(e.g., security clearances, travel, special knowledge). To the
maximum extent practicable, agency requirements shall be
performance-based statements (see Subpart 37.6).

(c) Request for Quotation procedures. The ordering activ-
ity must provide the Request for Quotation (RFQ), which
includes the statement of work and evaluation criteria
(e.g., experience and past performance), to schedule contrac-
tors that offer services that will meet the agency’s needs. The
RFQ may be posted to GSA’s electronic RFQ system, e-Buy
(see 8.402(d)).

(1) Orders at, or below, the micro-purchase threshold.
Ordering activities may place orders at, or below, the micro-
purchase threshold with any Federal Supply Schedule con-
tractor that can meet the agency’s needs. The ordering activity
should attempt to distribute orders among contractors.

(2) For orders exceeding the micro-purchase threshold,
but not exceeding the simplified acquisition threshold.
(i) The ordering activity shall develop a statement of work, in
accordance with 8.405-2(b).

(ii) The ordering activity shall provide the RFQ
(including the statement of work and evaluation criteria) to at
least three schedule contractors that offer services that will
meet the agency’s needs or document the circumstances for
restricting consideration to fewer than three schedule contrac-
tors based on one of the reasons at 8.405-6(a).

(iii) The ordering activity shall specify the type of
order (i.e., firm-fixed-price, labor-hour) for the services iden-
tified in the statement of work. The contracting officer should
establish firm-fixed-prices, as appropriate.

(3) For proposed orders exceeding the simplified acqui-
sition threshold. In addition to meeting the requirements of
8.405-2(c)(2)(i) and (iii), the following procedures apply:

(i) Each order shall be placed on a competitive basis
in accordance with (c)(3)(ii) and (iii) of this section, unless
this requirement is waived on the basis of a justification that
is prepared and approved in accordance with 8.405-6.
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(ii) The ordering activity contracting officer shall
provide an RFQ that includes a statement of work and the
evaluation criteria.

(iii) The ordering activity contracting officer shall—
(A) Post the RFQ on e-Buy to afford all schedule

contractors offering the required services under the appropri-
ate multiple-award schedule(s) an opportunity to submit a
quote; or

(B) Provide the RFQ to as many schedule con-
tractors as practicable, consistent with market research appro-
priate to the circumstances, to reasonably ensure that quotes
will be received from at least three contractors that can fulfill
the requirements. When fewer than three quotes are received
from schedule contractors that can fulfill the requirements, the
contracting officer shall prepare a written determination to
explain that no additional contractors capable of fulfilling the
requirements could be identified despite reasonable efforts to
do so. The determination must clearly explain efforts made to
obtain quotes from at least three schedule contractors.

(C) Ensure all quotes received are fairly consid-
ered and award is made in accordance with the evaluation cri-
teria in the RFQ.

(4) The ordering activity shall provide the RFQ (includ-
ing the statement of work and the evaluation criteria) to any
schedule contractor who requests a copy of it.

(d) Evaluation. The ordering activity shall evaluate all
responses received using the evaluation criteria provided to
the schedule contractors. The ordering activity is responsible
for considering the level of effort and the mix of labor pro-
posed to perform a specific task being ordered, and for deter-
mining that the total price is reasonable. Place the order with
the schedule contractor that represents the best value (see
8.404(d) and 8.405-4). After award, ordering activities should
provide timely notification to unsuccessful offerors. If an
unsuccessful offeror requests information on an award that
was based on factors other than price alone, a brief explana-
tion of the basis for the award decision shall be provided.

(e) Use of time-and-materials and labor-hour orders for
services. When placing a time-and-materials or labor-hour
order for services, see 8.404(h).

(f) Minimum documentation. The ordering activity shall
document—

(1) The schedule contracts considered, noting the con-
tractor from which the service was purchased;

(2) A description of the service purchased;
(3) The amount paid;
(4) The evaluation methodology used in selecting the

contractor to receive the order;
(5) The rationale for any tradeoffs in making the selec-

tion;
(6) The price reasonableness determination required by

paragraph (d) of this subsection;
(7) The rationale for using other than—

(i) A firm-fixed price order; or
(ii) A performance-based order; and

(8) When an order exceeds the simplified acquisition
threshold, evidence of compliance with the ordering proce-
dures at 8.405-2(c).

8.405-3 Blanket purchase agreements (BPAs).
(a) Establishment.(1) Ordering activities may establish

BPAs under any schedule contract to fill repetitive needs for
supplies or services. Ordering activities shall establish the
BPA with the schedule contractor(s) that can provide the sup-
ply or service that represents the best value.

(2) In addition to price (see 8.404(d) and 8.405-4), when
determining best value, the ordering activity may consider,
among other factors, the following:

(i) Past performance.
(ii) Special features of the supply or service required

for effective program performance.
(iii) Trade-in considerations.
(iv) Probable life of the item selected as compared

with that of a comparable item.
(v) Warranty considerations.
(vi) Maintenance availability.
(vii) Environmental and energy efficiency consider-

ations.
(viii) Delivery terms.

(3)(i) The ordering activity contracting officer shall, to
the maximum extent practicable, give preference to establish-
ing multiple-award BPAs, rather than establishing a single-
award BPA.

(ii) No single-award BPA with an estimated value
exceeding $103 million (including any options), may be
awarded unless the head of the agency determines in writing
that—

(A) The orders expected under the BPA are so
integrally related that only a single source can reasonably per-
form the work;

(B) The BPA provides only for firm-fixed priced
orders for—

(1) Products with unit prices established in the
BPA; or

(2) Services with prices established in the BPA
for specific tasks to be performed;

(C) Only one source is qualified and capable of
performing the work at a reasonable price to the Government;
or

(D) It is necessary in the public interest to award
the BPA to a single source for exceptional circumstances.

(iii) The requirement for a determination for a single-
award BPA greater than $103 million is in addition to any
applicable requirement for a limited-source justification at
8.405-6. However, the two documents may be combined into
one document.
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(iv) In determining how many multiple-award BPAs
to establish or that a single-award BPA is appropriate, the con-
tracting officer should consider the following factors and doc-
ument the decision in the acquisition plan or BPA file:

(A) The scope and complexity of the require-
ment(s);

(B) The benefits of on-going competition and the
need to periodically compare multiple technical approaches or
prices;

(C) The administrative costs of BPAs; and
(D) The technical qualifications of the schedule

contractor(s).
(4) BPAs shall address the frequency of ordering,

invoicing, discounts, requirements (e.g., estimated quantities,
work to be performed), delivery locations, and time.

(5) When establishing multiple-award BPAs, the order-
ing activity shall specify the procedures for placing orders
under the BPAs in accordance with 8.405-3(c)(2).

(6) Establishment of a multi-agency BPA against a Fed-
eral Supply Schedule contract is permitted if the multi-agency
BPA identifies the participating agencies and their estimated
requirements at the time the BPA is established.

(7) Minimum documentation. The ordering activity con-
tracting officer shall include in the BPA file documentation
the—

(i) Schedule contracts considered, noting the con-
tractor to which the BPA was awarded;

(ii) Description of the supply or service purchased;
(iii) Price;
(iv) Required justification for a limited-source BPA

(see 8.405-6), if applicable;
(v) Determination for a single-award BPA exceeding

$100 million, if applicable (see (a)(3)(ii));
(vi) Documentation supporting the decision to estab-

lish multiple-award BPAs or a single-award BPA (see
(a)(3)(iv));

(vii) Evidence of compliance with paragraph (b) of
this section, for competitively awarded BPAs, if applicable;
and

(viii) Basis for the award decision. This should
include the evaluation methodology used in selecting the con-
tractor, the rationale for any tradeoffs in making the selection,
and a price reasonableness determination for services requir-
ing a statement of work.

(b) Competitive procedures for establishing a BPA. This
paragraph applies to the establishment of a BPA, in addition
to applicable instructions in paragraph (a).

(1) For supplies, and for services not requiring a state-
ment of work. The procedures of this paragraph apply when
establishing a BPA for supplies and services that are listed in
the schedule contract at a fixed price for the performance of a
specific task, where a statement of work is not required (e.g.,
installation, maintenance, and repair).

(i) If the estimated value of the BPA does not exceed
the simplified acquisition threshold. (A) The ordering activ-
ity shall:

(1) Consider reasonably available information
about the supply or service offered under MAS contracts by
surveying at least three schedule contractors through the GSA
Advantage! on-line shopping service, by reviewing the cata-
logs or pricelists of at least three schedule contractors, or by
requesting quotations from at least three schedule contractors
(see 8.405-5); or

(2) Document the circumstances for restricting
consideration to fewer than three schedule contractors based
on one of the reasons at 8.405-6(a).

(B) The ordering activity shall establish the BPA
with the schedule contractor(s) that can provide the best value.

(ii) If the estimated value of the BPA exceeds the sim-
plified acquisition threshold. The ordering activity contract-
ing officer:

(A) Shall provide an RFQ that includes a descrip-
tion of the supplies to be delivered or the services to be per-
formed and the basis upon which the selection will be made.

(B) (1)  Shall post the RFQ on e-Buy to afford all
schedule contractors offering the required supplies or services
under the appropriate multiple award schedule(s) an opportu-
nity to submit a quote; or

(2)  Shall provide the RFQ to as many schedule
contractors as practicable, consistent with market research
appropriate to the circumstances, to reasonably ensure that
quotes will be received from at least three contractors that can
fulfill the requirements. When fewer than three quotes are
received from schedule contractors that can fulfill the require-
ments, the contracting officer shall prepare a written determi-
nation explaining that no additional contractors capable of
fulfilling the requirements could be identified despite reason-
able efforts to do so. The determination must clearly explain
efforts made to obtain quotes from at least three schedule con-
tractors.

(C) Shall ensure all quotes received are fairly con-
sidered and award is made in accordance with the basis for
selection in the RFQ. After seeking price reductions (see
8.405-4), establish the BPA with the schedule contractor(s)
that provides the best value.

(D) The BPA must be established in accordance
with paragraphs (b)(1)(ii)(B) and (C) of this section, unless
the requirement is waived on the basis of a justification that
is prepared and approved in accordance with 8.405-6.

(2) For services requiring a statement of work. This
applies when establishing a BPA that requires services priced
at hourly rates, as provided by the schedule contract. The
applicable services will be identified in the Federal Supply
Schedule publications and the contractor’s pricelists.

(i) Statements of Work (SOWs). The ordering activity
shall develop a statement of work. All Statements of Work
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shall include a description of work to be performed; location
of work; period of performance; deliverable schedule; appli-
cable performance standards; and any special requirements
(e.g., security clearances, travel, and special knowledge). To
the maximum extent practicable, agency requirements shall
be performance-based statements (see subpart 37.6).

(ii) Type-of-order preference. The ordering activity
shall specify the order type (i.e., firm-fixed price, time-and-
materials, or labor-hour) for the services identified in the
statement of work. The contracting officer should establish
firm-fixed priced orders to the maximum extent practicable.
For time-and-materials and labor-hour orders, the contracting
officer shall follow the procedures at 8.404(h).

(iii) Request for Quotation procedures. The ordering
activity must provide a RFQ, which includes the statement of
work and evaluation criteria (e.g., experience and past perfor-
mance), to schedule contractors that offer services that will
meet the agency’s needs. The RFQ may be posted to GSA’s
electronic RFQ system, e-Buy (see 8.402(d)).

(iv) If the estimated value of the BPA does not exceed
the simplified acquisition threshold. The ordering activity
shall provide the RFQ (including the statement of work and
evaluation criteria) to at least three schedule contractors that
offer services that will meet the agency’s needs.

(v) If estimated value of the BPA exceeds the simpli-
fied acquisition threshold. The ordering activity contracting
officer—

(A) Shall post the RFQ on e-Buy to afford all
schedule contractors offering the required supplies or services
under the appropriate multiple-award schedule an opportunity
to submit a quote; or

(B) Shall provide the RFQ, which includes the
statement of work and evaluation criteria, to as many schedule
contractors as practicable, consistent with market research
appropriate to the circumstances, to reasonably ensure that
quotes will be received from at least three contractors that can
fulfill the requirements. When fewer than three quotes are
received from schedule contractors that can fulfill the require-
ments, the contracting officer shall document the file. The
contracting officer shall prepare a written determination
explaining that no additional contractors capable of fulfilling
the requirements could be identified despite reasonable efforts
to do so.  The determination must clearly explain efforts made
to obtain quotes from at least three schedule contractors.

(vi) The ordering activity contracting officer shall
ensure all quotes received are fairly considered and award is
made in accordance with the basis for selection in the RFQ.
The ordering activity is responsible for considering the level
of effort and the mix of labor proposed to perform, and for
determining that the proposed price is reasonable.

(vii) The BPA must be established in accordance
with paragraph (b)(2)(iv) or (v), and with paragraph (b)(2)(vi)
of this section, unless the requirement is waived on the basis

of a justification that is prepared and approved in accordance
with 8.405-6.

(viii) The ordering activity contracting officer shall
establish the BPA with the schedule contractor(s) that repre-
sents the best value (see 8.404(d) and 8.405-4).

(3) After award, ordering activities should provide
timely notification to unsuccessful offerors. If an unsuccessful
offeror requests information on an award that was based on
factors other than price alone, a brief explanation of the basis
for the award decision shall be provided.

(c) Ordering from BPAs.  The procedures in this paragraph
(c) are not required for BPAs established on or before May 16,
2011.  However, ordering activities are encouraged to use the
procedures for such BPAs.

(1) Single-award BPA. If the ordering activity estab-
lishes a single-award BPA, authorized users may place the
order directly under the established BPA when the need for the
supply or service arises.

(2) Multiple-award BPAs.(i) Orders at or below the
micro-purchase threshold. The ordering activity may place
orders at or below the micro-purchase threshold with any BPA
holder that can meet the agency needs. The ordering activity
should attempt to distribute any such orders among the BPA
holders.

(ii) Orders exceeding the micro-purchase threshold
but not exceeding the simplified acquisition threshold.
(A) The ordering activity must provide each multiple-award
BPA holder a fair opportunity to be considered for each order
exceeding the micro-purchase threshold, but not exceeding
the simplified acquisition threshold unless one of the excep-
tions at 8.405-6(a)(1)(i) applies.

(B) The ordering activity need not contact each of
the multiple-award BPA holders before placing an order if
information is available to ensure that each BPA holder is pro-
vided a fair opportunity to be considered for each order.

(C) The ordering activity contracting officer shall
document the circumstances when restricting consideration to
less than all multiple-award BPA holders offering the required
supplies and services.

(iii) Orders exceeding the simplified acquisition
threshold.  (A) The ordering activity shall place an order in
accordance with paragraphs (c)(2)(iii)(A)(1), (2) and (3) of
this paragraph, unless the requirement is waived on the basis
of a justification that is prepared and approved in accordance
with 8.405-6. The ordering activity shall—

(1) Provide an RFQ to all BPA holders offering
the required supplies or services under the multiple-award
BPAs, to include a description of the supplies to be delivered
or the services to be performed and the basis upon which the
selection will be made;

(2) Afford all BPA holders responding to the
RFQ an opportunity to submit a quote; and
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(3) Fairly consider all responses received and
make award in accordance with the selection procedures.

(B) The ordering activity shall document evi-
dence of compliance with these procedures and the basis for
the award decision.

(3) BPAs for hourly-rate services. If the BPA is for
hourly-rate services, the ordering activity shall develop a
statement of work for each order covered by the BPA. Order-
ing activities should place these orders on a firm-fixed price
basis to the maximum extent practicable. For time-and-mate-
rials and labor-hour orders, the contracting officer shall follow
the procedures at 8.404(h). All orders under the BPA shall
specify a price for the performance of the tasks identified in
the statement of work.

(d) Duration of BPAs. (1) Multiple-award BPAs generally
should not exceed five years in length, but may do so to meet
program requirements.

(2) A single-award BPA shall not exceed one year. It
may have up to four one-year options. See paragraph (e) of
this section for requirements associated with option exercise.

(3) Contractors may be awarded BPAs that extend
beyond the current term of their GSA Schedule contract, so
long as there are option periods in their GSA Schedule con-
tract that, if exercised, will cover the BPA’s period of perfor-
mance.

(e) Review of BPAs.(1) The ordering activity contracting
officer shall review the BPA and determine in writing, at least
once a year (e.g., at option exercise), whether—

(i) The schedule contract, upon which the BPA was
established, is still in effect;

(ii) The BPA still represents the best value (see
8.404(d)); and

(iii) Estimated quantities/amounts have been
exceeded and additional price reductions can be obtained.

(2) The determination shall be included in the BPA file
documentation.

(3) If a single-award BPA is established, the ordering
activity contracting officer’s annual determination must be
approved by the ordering activity’s competition advocate
prior to the exercise of an option to extend the term of the
BPA.

8.405-4 Price reductions.

Ordering activities may request a price reduction at any
time before placing an order, establishing a BPA, or in con-
junction with the annual BPA review. However, the ordering
activity shall seek a price reduction when the order or BPA
exceeds the simplified acquisition threshold. Schedule con-
tractors are not required to pass on to all schedule users a price
reduction extended only to an individual ordering activity for
a specific order or BPA.

8.405-5 Small business.
(a) Although the preference programs of part 19 are not

mandatory in this subpart, in accordance with section 1331 of
Public Law 111-240 (15 U.S.C. 644(r))—

(1) Ordering activity contracting officers may, at their
discretion—

(i) Set aside orders for any of the small business con-
cerns identified in 19.000(a)(3); and

(ii) Set aside BPAs for any of the small business con-
cerns identified in 19.000(a)(3).

(2) When setting aside orders and BPAs—
(i) Follow the ordering procedures for Federal Sup-

ply Schedules at 8.405-1, 8.405-2, and 8.405-3; and
(ii) The specific small business program eligibility

requirements identified in part 19 apply.
(b) Orders placed against schedule contracts may be cred-

ited toward the ordering activity’s small business goals. For
purposes of reporting an order placed with a small business
schedule contractor, an ordering agency may only take credit
if the awardee meets a size standard that corresponds to the
work performed.  Ordering activities should rely on the small
business representations made by schedule contractors at the
contract level. 

(c) Ordering activities may consider socio-economic status
when identifying contractor(s) for consideration or competi-
tion for award of an order or BPA. At a minimum, ordering
activities should consider, if available, at least one small busi-
ness, veteran-owned small business, service disabled veteran-
owned small business, HUBZone small business, women-
owned small business, or small disadvantaged business sched-
ule contractor(s). GSA Advantage! and Schedules e-Library at
http://www.gsa.gov/fas contain information on the small busi-
ness representations of Schedule contractors.

(d) For orders exceeding the micro-purchase threshold,
ordering activities should give preference to the items of small
business concerns when two or more items at the same deliv-
ered price will satisfy the requirement.

8.405-6 Limiting sources.
Orders placed or BPAs established under Federal Supply

Schedules are exempt from the requirements in part 6. How-
ever, an ordering activity must justify its action when restrict-
ing consideration in accordance with paragraphs (a) or (b) of
this section—

(a) Orders or BPAs exceeding the micro-purchase thresh-
old based on a limited sources justification.(1) Circum-
stances justifying limiting the source.(i) For a proposed order
or BPA with an estimated value exceeding the micro-purchase
threshold not placed or established in accordance with the pro-
cedures in 8.405-1, 8.405-2, or 8.405-3, the only circum-
stances that may justify the action are—

(A) An urgent and compelling need exists, and
following the procedures would result in unacceptable delays;
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(B) Only one source is capable of providing the
supplies or services required at the level of quality required
because the supplies or services are unique or highly special-
ized; or

(C) In the interest of economy and efficiency, the
new work is a logical follow-on to an original Federal Supply
Schedule order provided that the original order was placed in
accordance with the applicable Federal Supply Schedule
ordering procedures. The original order or BPA must not have
been previously issued under sole-source or limited-sources
procedures.

(ii) See 8.405-6(c) for the content of the justification
for an order or BPA exceeding the simplified acquisition
threshold.

(2) Posting.(i) Within 14 days after placing an order or
establishing a BPA exceeding the simplified acquisition
threshold that is supported by a limited-sources justification
permitted under any of the circumstances under paragraph
(a)(1) of this section, the ordering activity shall—

(A) Publish a notice in accordance with 5.301;
and

(B) Post the justification—
(1) At the GPE www.fedbizopps.gov;
(2) On the Web site of the ordering activity

agency, which may provide access to the justification by link-
ing to the GPE; and

(3) For a minimum of 30 days.
(ii) In the case of an order or BPA permitted under

paragraph (a)(1)(i)(A) of this section, the justification shall be
posted within 30 days after award.

(iii) Contracting officers shall carefully screen all
justifications for contractor proprietary data and remove all
such data, and such references and citations as are necessary
to protect the proprietary data, before making the justifica-
tions available for public inspection. Contracting officers
shall also be guided by the exemptions to disclosure of infor-
mation contained in the Freedom of Information Act (5 U.S.C.
552) and the prohibitions against disclosure in 24.202 in
determining whether other data should be removed. Although
the submitter notice process set out in Executive Order 12600
“Predisclosure Notification Procedures for Confidential
Commercial Information” does not apply, if the justification
appears to contain proprietary data, the contracting officer
should provide the contractor that submitted the information
an opportunity to review the justification for proprietary data
before making the justification available for public inspec-
tion, redacted as necessary. This process must not prevent or
delay the posting of the justification in accordance with the
timeframes required in paragraphs (a)(2)(i) and (ii) of this sec-
tion.

(iv) This posting requirement does not apply when
disclosure would compromise the national security (e.g.,

would result in disclosure of classified information) or create
other security risks.

(b) Items peculiar to one manufacturer. An item peculiar to
one manufacturer can be a particular brand name, product, or
a feature of a product, peculiar to one manufacturer). A brand
name item, whether available on one or more schedule con-
tracts, is an item peculiar to one manufacturer.

(1) Brand name specifications shall not be used unless
the particular brand name, product, or feature is essential to
the Government’s requirements, and market research indi-
cates other companies’ similar products, or products lacking
the particular feature, do not meet, or cannot be modified to
meet, the agency’s needs.

(2) Documentation.(i) For proposed orders or BPAs
with an estimated value exceeding the micro-purchase thresh-
old, but not exceeding the simplified acquisition threshold, the
ordering activity contracting officer shall document the basis
for restricting consideration to an item peculiar to one manu-
facturer.

(ii) For proposed orders or BPAs with an estimated
value exceeding the simplified acquisition threshold, see
paragraph (c) of this section.

(iii) The documentation or justification must be com-
pleted and approved at the time the requirement for a brand-
name item is determined. In addition, the justification for a
brand-name item is required at the order level when a justifi-
cation for the brand-name item was not completed for the BPA
or does not adequately cover the requirements in the order.

(3) Posting.(i) The ordering activity shall post the fol-
lowing information along with the Request for Quotation
(RFQ) to e-Buy (http://www.ebuy.gsa.gov):

(A) For proposed orders or BPAs with an esti-
mated value exceeding $25,000, but not exceeding the simpli-
fied acquisition threshold, the documentation required by
paragraph (b)(2)(i) of this section.

(B) For proposed orders or BPAs with an esti-
mated value exceeding the simplified acquisition threshold,
the justification required by paragraph (c) of this section.

(C) The documentation in paragraph (b)(2)(i) and
the justification in paragraph (c) of this subsection is subject
to the screening requirement in paragraph (a)(2)(iii) of this
section.

(ii) The posting requirement of paragraph (b)(3)(i) of
this section does not apply when—

(A) Disclosure would compromise the national
security (e.g., would result in disclosure of classified informa-
tion) or create other security risks. The fact that access to clas-
sified matter may be necessary to submit a proposal or
perform the contract does not, in itself, justify use of this
exception;

(B) The nature of the file (e.g., size, format) does
not make it cost-effective or practicable for contracting offic-
ers to provide access through e-Buy; or
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(C) The agency’s senior procurement executive
makes a written determination that access through e-Buy is
not in the Government’s interest.

(4) When applicable, the documentation and posting
requirements in paragraphs (b)(2) and (3) of this subsection
apply only to the portion of the order or BPA that requires a
brand-name item. If the justification and approval is to cover
only the portion of the acquisition which is brand-name, then
it should so state; the approval level requirements will then
only apply to that portion.

(c) An order or BPA with an estimated value exceeding the
simplified acquisition threshold.(1) For a proposed order or
BPA exceeding the simplified acquisition threshold, the
requiring activity shall assist the ordering activity contracting
officer in the preparation of the justification. The justification
shall cite that the acquisition is conducted under the authority
of the Multiple-Award Schedule Program (see 8.401).

(2) At a minimum, each justification shall include the
following information:

(i) Identification of the agency and the contracting
activity, and specific identification of the document as a “Lim-
ited-Sources Justification.”

(ii) Nature and/or description of the action being
approved.

(iii) A description of the supplies or services required
to meet the agency’s needs (including the estimated value).

(iv) The authority and supporting rationale (see
8.405-6(a)(1)(i) and (b)(1)) and, if applicable, a demonstra-
tion of the proposed contractor’s unique qualifications to pro-
vide the required supply or service.

(v) A determination by the ordering activity con-
tracting officer that the order represents the best value consis-
tent with 8.404(d).

(vi) A description of the market research conducted
among schedule holders and the results or a statement of the
reason market research was not conducted.

(vii) Any other facts supporting the justification.
(viii) A statement of the actions, if any, the agency

may take to remove or overcome any barriers that led to the
restricted consideration before any subsequent acquisition for
the supplies or services is made.

(ix) The ordering activity contracting officer’s certi-
fication that the justification is accurate and complete to the
best of the contracting officer’s knowledge and belief.

(x) Evidence that any supporting data that is the
responsibility of technical or requirements personnel (e.g.,
verifying the Government’s minimum needs or requirements
or other rationale for limited sources) and which form a basis
for the justification have been certified as complete and accu-
rate by the technical or requirements personnel.

(xi) For justifications under 8.405-6(a)(1), a written
determination by the approving official identifying the cir-
cumstance that applies.

(d) Justification approvals.(1) For a proposed order or
BPA with an estimated value exceeding the simplified acqui-
sition threshold, but not exceeding $650,000, the ordering
activity contracting officer’s certification that the justification
is accurate and complete to the best of the ordering activity
contracting officer’s knowledge and belief will serve as
approval, unless a higher approval level is established in
accordance with agency procedures.

(2) For a proposed order or BPA with an estimated value
exceeding $650,000, but not exceeding $12.5 million, the jus-
tification must be approved by the competition advocate of the
activity placing the order, or by an official named in paragraph
(d)(3) or (d)(4) of this section. This authority is not delegable.

(3) For a proposed order or BPA with an estimated value
exceeding $12.5 million, but not exceeding $62.5 million (or,
for DoD, NASA, and the Coast Guard, not exceeding $85.5
million), the justification must be approved by—

(i) The head of the procuring activity placing the
order;

(ii) A designee who—
(A) If a member of the armed forces, is a general

or flag officer;
(B) If a civilian, is serving in a position in a grade

above GS-15 under the General Schedule (or in a comparable
or higher position under another schedule); or

(iii) An official named in paragraph (d)(4) of this
section.

(4) For a proposed order or BPA with an estimated value
exceeding $62.5 million (or, for DoD, NASA, and the Coast
Guard, over $85.5 million), the justification must be approved
by the senior procurement executive of the agency placing the
order. This authority is not delegable, except in the case of the
Under Secretary of Defense for Acquisition, Technology, and
Logistics, acting as the senior procurement executive for the
Department of Defense.

8.405-7 Payment.
Agencies may make payments for oral or written orders by

any authorized means, including the Governmentwide com-
mercial purchase card (but see 32.1108(b)(2)).

8.406 Ordering activity responsibilities.

8.406-1 Order placement.
(a) Ordering activities may place orders orally, except

for—
(1) Supplies and services not requiring a statement of

work exceeding the simplified acquisition threshold;
(2) Services requiring a statement of work (SOW); and
(3) Orders containing brand-name specifications that

exceed $25,000.
(b) Ordering activities may use Optional Form 347, an

agency-prescribed form, or an established electronic commu-
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nications format to order supplies or services from schedule
contracts.

(c) The ordering activity shall place an order directly with
the contractor in accordance with the terms and conditions of
the pricelists (see 8.402(b)). Prior to placement of the order,
the ordering activity shall ensure that the regulatory and stat-
utory requirements of the requiring agency have been applied.

(d) Orders shall include the following information in addi-
tion to any information required by the schedule contract:

(1) Complete shipping and billing addresses.
(2) Contract number and date.
(3) Agency order number.
(4) F.o.b. delivery point; i.e., origin or destination.
(5) Discount terms.
(6) Delivery time or period of performance.
(7) Special item number or national stock number.
(8) A statement of work for services, when required, or

a brief, complete description of each item (when ordering by
model number, features and options such as color, finish, and
electrical characteristics, if available, must be specified).

(9) Quantity and any variation in quantity.
(10) Number of units.
(11) Unit price.
(12) Total price of order.
(13) Points of inspection and acceptance.
(14) Other pertinent data; e.g., delivery instructions or

receiving hours and size-of-truck limitation.
(15) Marking requirements.
(16) Level of preservation, packaging, and packing.

8.406-2 Inspection and acceptance.
(a) Supplies.(1) Consignees shall inspect supplies at desti-

nation except when—
(i) The schedule contract indicates that mandatory

source inspection is required by the schedule contracting
agency; or

(ii) A schedule item is covered by a product descrip-
tion, and the ordering activity determines that the schedule
contracting agency’s inspection assistance is needed (based
on the ordering volume, the complexity of the supplies, or the
past performance of the supplier).

(2) When the schedule contracting agency performs the
inspection, the ordering activity will provide two copies of the
order specifying source inspection to the schedule contracting
agency. The schedule contracting agency will notify the order-
ing activity of acceptance or rejection of the supplies.

(3) Material inspected at source by the schedule con-
tracting agency, and determined to conform with the product
description of the schedule, shall not be reinspected for the
same purpose. The consignee shall limit inspection to kind,
count, and condition on receipt.

(4) Unless otherwise provided in the schedule contract,
acceptance is conclusive, except as regards latent defects,
fraud, or such gross mistakes as amount to fraud.

(b) Services. The ordering activity has the right to inspect
all services in accordance with the contract requirements and
as called for by the order. The ordering activity shall perform
inspections and tests as specified in the order’s quality assur-
ance surveillance plan in a manner that will not unduly delay
the work.

8.406-3 Remedies for nonconformance.

(a) If a contractor delivers a supply or service, but it does
not conform to the order requirements, the ordering activity
shall take appropriate action in accordance with the inspection
and acceptance clause of the contract, as supplemented by the
order.

(b) If the contractor fails to perform an order, or take appro-
priate corrective action, the ordering activity may terminate
the order for cause or modify the order to establish a new
delivery date (after obtaining consideration, as appropriate).
Ordering activities shall follow the procedures at 8.406-4
when terminating an order for cause.

8.406-4 Termination for cause.

(a)(1) An ordering activity contracting officer may termi-
nate individual orders for cause. Termination for cause shall
comply with FAR 12.403, and may include charging the con-
tractor with excess costs resulting from repurchase.

(2) The schedule contracting office shall be notified of
all instances where an ordering activity contracting officer has
terminated for cause an individual order to a Federal Supply
Schedule contractor, or if fraud is suspected.

(b) If the contractor asserts that the failure was excusable,
the ordering activity contracting officer shall follow the pro-
cedures at 8.406-6, as appropriate.

(c) If the contractor is charged excess costs, the following
apply:

(1) Any repurchase shall be made at as low a price as
reasonable, considering the quality required by the Govern-
ment, delivery requirement, and administrative expenses.
Copies of all repurchase orders, except the copy furnished to
the contractor or any other commercial concern, shall include
the notation:

Repurchase against the account of __________ [insert
contractor’s name] under Order __________ [insert number]
under Contract __________ [insert number].

(2) When excess costs are anticipated, the ordering
activity may withhold funds due the contractor as offset secu-
rity. Ordering activities shall minimize excess costs to be
charged against the contractor and collect or set-off any excess
costs owed.
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(3) If an ordering activity is unable to collect excess
repurchase costs, it shall notify the schedule contracting office
after final payment to the contractor.

(i) The notice shall include the following informa-
tion about the terminated order:

(A) Name and address of the contractor.
(B) Schedule, contract, and order number.
(C) National stock or special item number(s), and

a brief description of the item(s).
(D) Cost of schedule items involved.
(E) Excess costs to be collected.
(F) Other pertinent data.

(ii) The notice shall also include the following infor-
mation about the purchase contract:

(A) Name and address of the contractor.
(B) Item repurchase cost.
(C) Repurchase order number and date of

payment.
(D) Contract number, if any.
(E) Other pertinent data.

(d) Only the schedule contracting officer may modify the
contract to terminate for cause any, or all, supplies or services
covered by the schedule contract. If the schedule contracting
officer has terminated any supplies or services covered by the
schedule contract, no further orders may be placed for those
items. Orders placed prior to termination for cause shall be
fulfilled by the contractor, unless terminated for the conve-
nience of the Government by the ordering activity contracting
officer.

(e) Reporting. An ordering activity contracting officer, in
accordance with agency procedures, shall ensure that infor-
mation related to termination for cause notices and any
amendments are reported. In the event the termination for
cause is subsequently converted to a termination for conve-
nience, or is otherwise withdrawn, the contracting officer
shall ensure that a notice of the conversion or withdrawal is
reported. All reporting shall be in accordance with 42.1503(f).

8.406-5 Termination for the Government’s convenience.
(a) An ordering activity contracting officer may terminate

individual orders for the Government’s convenience. Termi-

nations for the Government’s convenience shall comply with
FAR 12.403.

(b) Before terminating orders for the Government’s conve-
nience, the ordering activity contracting officer shall endeavor
to enter into a “no cost” settlement agreement with the
contractor.

(c) Only the schedule contracting officer may modify the
schedule contract to terminate any, or all, supplies or services
covered by the schedule contract for the Government’s
convenience.

8.406-6 Disputes.
(a) Disputes pertaining to the performance of orders under

a schedule contract.(1) Under the Disputes clause of the
schedule contract, the ordering activity contracting officer
may—

(i) Issue final decisions on disputes arising from per-
formance of the order (but see paragraph (b) of this section);
or

(ii) Refer the dispute to the schedule contracting
officer.

(2) The ordering activity contracting officer shall notify
the schedule contracting officer promptly of any final
decision.

(b) Disputes pertaining to the terms and conditions of
schedule contracts. The ordering activity contracting officer
shall refer all disputes that relate to the contract terms and con-
ditions to the schedule contracting officer for resolution under
the Disputes clause of the contract and notify the schedule
contractor of the referral.

(c) Appeals. Contractors may appeal final decisions to
either the Board of Contract Appeals servicing the agency that
issued the final decision or the U.S. Court of Federal Claims.

(d) Alternative dispute resolution. The contracting officer
should use the alternative dispute resolution (ADR) proce-
dures, to the maximum extent practicable (see 33.204 and
33.214).

8.406-7 Contractor Performance Evaluation.
Ordering activities must prepare an evaluation of contrac-

tor performance for each order that exceeds the simplified
acquisition threshold in accordance with 42.1502(c).
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Subpart 9.4—Debarment, Suspension, and 
Ineligibility

9.400 Scope of subpart.
(a) This subpart—

(1) Prescribes policies and procedures governing the
debarment and suspension of contractors by agencies for the
causes given in 9.406-2 and 9.407-2;

(2) Provides for the listing of contractors debarred, sus-
pended, proposed for debarment, and declared ineligible (see
the definition of “ineligible” in 2.101); and

(3) Sets forth the consequences of this listing.
(b) Although this subpart does cover the listing of ineligi-

ble contractors (9.404) and the effect of this listing (9.405(b)),
it does not prescribe policies and procedures governing dec-
larations of ineligibility.

9.401 Applicability.
In accordance with Public Law 103-355, Section 2455

(31 U.S.C. 6101, note), and Executive Order 12689, any
debarment, suspension or other Governmentwide exclusion
initiated under the Nonprocurement Common Rule imple-
menting Executive Order 12549 on or after August 25, 1995,
shall be recognized by and effective for Executive Branch
agencies as a debarment or suspension under this subpart.
Similarly, any debarment, suspension, proposed debarment or
other Governmentwide exclusion initiated on or after
August 25, 1995, under this subpart shall also be recognized
by and effective for those agencies and participants as an
exclusion under the Nonprocurement Common Rule.

9.402 Policy.
(a) Agencies shall solicit offers from, award contracts to,

and consent to subcontracts with responsible contractors only.
Debarment and suspension are discretionary actions that,
taken in accordance with this subpart, are appropriate means
to effectuate this policy.

(b) The serious nature of debarment and suspension
requires that these sanctions be imposed only in the public
interest for the Government’s protection and not for purposes
of punishment. Agencies shall impose debarment or suspen-
sion to protect the Government’s interest and only for the
causes and in accordance with the procedures set forth in this
subpart.

(c) Agencies are encouraged to establish methods and pro-
cedures for coordinating their debarment or suspension
actions.

(d) When more than one agency has an interest in the
debarment or suspension of a contractor, the Interagency
Committee on Debarment and Suspension, established under
Executive Order 12549, and authorized by Section 873 of the
National Defense Authorization Act for Fiscal Year 2009
(Pub. L. 110-417), shall resolve the lead agency issue and
coordinate such resolution among all interested agencies prior

to the initiation of any suspension, debarment, or related
administrative action by any agency.

(e) Agencies shall establish appropriate procedures to
implement the policies and procedures of this subpart.

9.403 Definitions.
As used in this subpart—
“Affiliates.” Business concerns, organizations, or individ-

uals are affiliates of each other if, directly or indirectly,
(1) either one controls or has the power to control the other,
or (2) a third party controls or has the power to control both.
Indicia of control include, but are not limited to, interlocking
management or ownership, identity of interests among family
members, shared facilities and equipment, common use of
employees, or a business entity organized following the
debarment, suspension, or proposed debarment of a contractor
which has the same or similar management, ownership, or
principal employees as the contractor that was debarred, sus-
pended, or proposed for debarment.

“Agency” means any executive department, military
department or defense agency, or other agency or independent
establishment of the executive branch.

“Civil judgment” means a judgment or finding of a civil
offense by any court of competent jurisdiction.

“Contractor” means any individual or other legal entity
that—

(1) Directly or indirectly (e.g., through an affiliate),
submits offers for or is awarded, or reasonably may be
expected to submit offers for or be awarded, a Government
contract, including a contract for carriage under Government
or commercial bills of lading, or a subcontract under a Gov-
ernment contract; or

(2) Conducts business, or reasonably may be expected
to conduct business, with the Government as an agent or rep-
resentative of another contractor.

“Debarring official” means—
(1) An agency head; or
(2) A designee authorized by the agency head to impose

debarment.
“Indictment” means indictment for a criminal offense. An

information or other filing by competent authority charging a
criminal offense is given the same effect as an indictment.

“Legal proceedings” means any civil judicial proceeding
to which the Government is a party or any criminal proceed-
ing. The term includes appeals from such proceedings.

“Nonprocurement Common Rule” means the procedures
used by Federal Executive Agencies to suspend, debar, or
exclude individuals or entities from participation in nonproc-
urement transactions under Executive Order 12549. Exam-
ples of nonprocurement transactions are grants, cooperative
agreements, scholarships, fellowships, contracts of assis-
tance, loans, loan guarantees, subsidies, insurance, payments
for specified use, and donation agreements.

“Suspending official” means—
(1) An agency head; or
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(2) A designee authorized by the agency head to impose
suspension.

“Unfair trade practices” means the commission of any or
the following acts by a contractor:

(1) A violation of Section 337 of the Tariff Act of 1930
(19 U.S.C. 1337) as determined by the International Trade
Commission.

(2) A violation, as determined by the Secretary of Com-
merce, of any agreement of the group known as the “Coordi-
nation Committee” for purposes of the Export Administration
Act of 1979 (50 U.S.C. App. 2401, et seq.) or any similar
bilateral or multilateral export control agreement.

(3) A knowingly false statement regarding a material
element of a certification concerning the foreign content of an
item of supply, as determined by the Secretary of the Depart-
ment or the head of the agency to which such certificate was
furnished.

9.404 Excluded Parties List System.
(a) The General Services Administration (GSA)—

(1) Operates the web-based Excluded Parties List
System (EPLS);

(2) Provides technical assistance to Federal agencies in
the use of the EPLS; and

(3) Includes in the list the name and telephone number
of the official responsible for its maintenance and distribution.

(b) The EPLS includes the—
(1) Names and addresses of all contractors debarred,

suspended, proposed for debarment, declared ineligible, or
excluded or disqualified under the nonprocurement common
rule, with cross-references when more than one name is
involved in a single action;

(2) Name of the agency or other authority taking the
action;

(3) Cause for the action (see 9.406-2 and 9.407-2 for
causes authorized under this subpart) or other statutory or reg-
ulatory authority;

(4) Effect of the action;
(5) Termination date for each listing;
(6) DUNS No.;
(7) Social Security Number (SSN), Employer Identifi-

cation Number (EIN), or other Taxpayer Identification Num-
ber (TIN), if available; and

(8) Name and telephone number of the agency point of
contact for the action.

(c) Each agency must—
(1) Obtain password(s) from GSA to access the EPLS

for data entry;
(2) Notify GSA in the event a password needs to be

rescinded (e.g., when an agency employee leaves or changes
function);

(3) Enter the information required by paragraph (b) of
this section within 3 working days after the action becomes
effective;

(4) Determine whether it is legally permitted to enter the
SSN, EIN, or other TIN, under agency authority to suspend or
debar;

(5) Update EPLS, generally within 5 working days after
modifying or rescinding an action;

(6) In accordance with internal retention procedures,
maintain records relating to each debarment, suspension, or
proposed debarment taken by the agency;

(7) Establish procedures to ensure that the agency does
not solicit offers from, award contracts to, or consent to sub-
contracts with contractors whose names are in the EPLS,
except as otherwise provided in this subpart;

(8) Direct inquiries concerning listed contractors to the
agency or other authority that took the action; and

(9) Contact GSA for technical assistance with the
EPLS, via the support e-mail address or on the technical sup-
port phone line available at the EPLS web site provided in
paragraph (d) of this section.

(d) The EPLS is available via https://www.acquisition.gov.

9.405 Effect of listing.
(a) Contractors debarred, suspended, or proposed for

debarment are excluded from receiving contracts, and agen-
cies shall not solicit offers from, award contracts to, or consent
to subcontracts with these contractors, unless the agency head
determines that there is a compelling reason for such action
(see 9.405-1(b), 9.405-2, 9.406-1(c), 9.407-1(d), and
23.506(e)). Contractors debarred, suspended, or proposed for
debarment are also excluded from conducting business with
the Government as agents or representatives of other
contractors.

(b) Contractors included in the EPLS as having been
declared ineligible on the basis of statutory or other regulatory
procedures are excluded from receiving contracts, and if
applicable, subcontracts, under the conditions and for the
period set forth in the statute or regulation. Agencies shall not
solicit offers from, award contracts to, or consent to subcon-
tracts with these contractors under those conditions and for
that period.

(c) Contractors debarred, suspended, or proposed for
debarment are excluded from acting as individual sureties (see
Part 28).

(d)(1) After the opening of bids or receipt of proposals, the
contracting officer shall review the EPLS.

(2) Bids received from any listed contractor in response
to an invitation for bids shall be entered on the abstract of bids,
and rejected unless the agency head determines in writing that
there is a compelling reason to consider the bid.

(3) Proposals, quotations, or offers received from any
listed contractor shall not be evaluated for award or included
in the competitive range, nor shall discussions be conducted
with a listed offeror during a period of ineligibility, unless the
agency head determines, in writing, that there is a compelling
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(b) Brand name or equal purchase descriptions must
include, in addition to the brand name, a general description
of those salient physical, functional, or performance charac-
teristics of the brand name item that an “equal” item must
meet to be acceptable for award. Use brand name or equal
descriptions when the salient characteristics are firm
requirements.

11.105 Items peculiar to one manufacturer.
Agency requirements shall not be written so as to require

a particular brand name, product, or a feature of a product,
peculiar to one manufacturer, thereby precluding consider-
ation of a product manufactured by another company,
unless—

(a)(1) The particular brand name, product, or feature is
essential to the Government’s requirements, and market
research indicates other companies’ similar products, or prod-
ucts lacking the particular feature, do not meet, or cannot be
modified to meet, the agency’s needs;

(2)(i) The authority to contract without providing for
full and open competition is supported by the required justi-
fications and approvals (see 6.302-1); or

(ii) The basis for not providing for maximum practi-
cable competition is documented in the file (see 13.106-1(b))
or justified (see 13.501) when the acquisition is awarded using
simplified acquisition procedures.

(3) The documentation or justification is posted for
acquisitions over $25,000. (See 5.102(a)(6).)

(b) For multiple award schedule orders, see 8.405-6.
(c) For orders under indefinite-quantity contracts, see

16.505(a)(4).

11.106 Purchase descriptions for service contracts.
In drafting purchase descriptions for service contracts,

agency requiring activities shall ensure that inherently gov-

ernmental functions (see Subpart 7.5) are not assigned to a
contractor. These purchase descriptions shall—

(a) Reserve final determination for Government officials;

(b) Require proper identification of contractor personnel
who attend meetings, answer Government telephones, or
work in situations where their actions could be construed as
acts of Government officials unless, in the judgment of the
agency, no harm can come from failing to identify themselves;
and

(c) Require suitable marking of all documents or reports
produced by contractors.

11.107 Solicitation provision.

(a) Insert the provision at 52.211-6, Brand Name or Equal,
when brand name or equal purchase descriptions are included
in a solicitation.

(b) Insert the provision at 52.211-7, Alternatives to Gov-
ernment-Unique Standards, in solicitations that use Govern-
ment-unique standards when the agency uses the transaction-
based reporting method to report its use of voluntary consen-
sus standards to the National Institute of Standards and Tech-
nology (see OMB Circular A-119, “Federal Participation in
the Development and Use of Voluntary Consensus Standards
and in Conformity Assessment Activities”). Use of the provi-
sion is optional for agencies that report their use of voluntary
consensus standards to the National Institute of Standards and
Technology using the categorical reporting method. Agencies
that manage their specifications on a contract-by-contract
basis use the transaction-based method of reporting. Agencies
that manage their specifications centrally use the categorical
method of reporting. Agency regulations regarding specifica-
tion management describe which method is used.
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Subpart 12.2—Special Requirements for the 
Acquisition of Commercial Items

12.201 General.
Public Law 103-355 establishes special requirements for

the acquisition of commercial items intended to more closely
resemble those customarily used in the commercial market-
place. This subpart identifies those special requirements as
well as other considerations necessary for proper planning,
solicitation, evaluation and award of contracts for commercial
items.

12.202 Market research and description of agency need.
(a) Market research (see 10.001) is an essential element of

building an effective strategy for the acquisition of commer-
cial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and result-
ing contract.

(b) The description of agency need must contain sufficient
detail for potential offerors of commercial items to know
which commercial products or services may be suitable. Gen-
erally, for acquisitions in excess of the simplified acquisition
threshold, an agency’s statement of need for a commercial
item will describe the type of product or service to be acquired
and explain how the agency intends to use the product or ser-
vice in terms of function to be performed, performance
requirement or essential physical characteristics. Describing
the agency’s needs in these terms allows offerors to propose
methods that will best meet the needs of the Government.

(c) Follow the procedures in Subpart 11.2 regarding the
identification and availability of specifications, standards and
commercial item descriptions.

(d) Requirements documents for electronic and informa-
tion technology must comply with the applicable accessibility
standards issued by the Architectural and Transportation Bar-
riers Compliance Board at 36 CFR Part 1194 (see
Subpart 39.2).

(e) When acquiring information technology using Internet
Protocol, agencies must include the appropriate Internet Pro-
tocol compliance requirements in accordance with 11.002(g).

12.203 Procedures for solicitation, evaluation, and 
award.
Contracting officers shall use the policies unique to the

acquisition of commercial items prescribed in this part in con-
junction with the policies and procedures for solicitation,
evaluation and award prescribed in Part 13, Simplified Acqui-
sition Procedures; Part 14, Sealed Bidding; or Part 15, Con-
tracting by Negotiation, as appropriate for the particular
acquisition. The contracting officer may use the streamlined
procedure for soliciting offers for commercial items pre-
scribed in 12.603. For acquisitions of commercial items

exceeding the simplified acquisition threshold but not exceed-
ing $6.5 million ($12 million for acquisitions as described in
13.500(e)), including options, contracting activities shall
employ the simplified procedures authorized by Subpart 13.5
to the maximum extent practicable.

12.204 Solicitation/contract form.
(a) The contracting officer shall use the Standard

Form 1449, Solicitation/Contract/Order for Commercial
Items, if (1) the acquisition is expected to exceed the simpli-
fied acquisition threshold; (2) a paper solicitation or contract
is being issued; and (3) procedures at 12.603 are not being
used. Use of the SF 1449 is nonmandatory but encouraged for
commercial acquisitions not exceeding the simplified acqui-
sition threshold.

(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.205 Offers.
(a) Where technical information is necessary for evalua-

tion of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evaluation.
If adequate, contracting officers shall request existing product
literature from offerors of commercial items in lieu of unique
technical proposals.

(b) Contracting officers should allow offerors to propose
more than one product that will meet a Government need in
response to solicitations for commercial items. The contract-
ing officer shall evaluate each product as a separate offer.

(c) Consistent with the requirements at 5.203(b), the con-
tracting officer may allow fewer than 30 days response time
for receipt of offers for commercial items, unless the acquisi-
tion is covered by the World Trade Organization Government
Procurement Agreement or a Free Trade Agreement (see
5.203(h)).

12.206 Use of past performance.
Past performance should be an important element of every

evaluation and contract award for commercial items. Con-
tracting officers should consider past performance data from
a wide variety of sources both inside and outside the Federal
Government in accordance with the policies and procedures
contained in Subpart 9.1, 13.106, or Subpart 15.3, as
applicable.

12.207 Contract type.
(a) Except as provided in paragraph (b) of this section,

agencies shall use firm-fixed-price contracts or fixed-price
contracts with economic price adjustment for the acquisition
of commercial items.
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(b) (1) A time-and-materials contract or labor-hour con-
tract (see Subpart 16.6) may be used for the acquisition of
commercial services when—

(i) The service is acquired under a contract awarded
using—

(A) Competitive procedures (e.g., the procedures
in 6.102, the set-aside procedures in Subpart 19.5, or compe-
tition conducted in accordance with Part 13);

(B) The procedures for other than full and open
competition in 6.3 provided the agency receives offers that
satisfy the Government’s expressed requirement from two or
more responsible offerors; or

(C) The fair opportunity procedures in 16.505
(including discretionary small business set-asides under
16.505(b)(2)(i)(F)), if placing an order under a multiple-
award delivery-order contract; and

(ii) The contracting officer—
(A) Executes a determination and findings (D&F)

for the contract, in accordance with paragraph (b)(2) of this
section (but see paragraph (c) of this section for indefinite-
delivery contracts), that no other contract type authorized by
this subpart is suitable;

(B) Includes a ceiling price in the contract or
order that the contractor exceeds at its own risk; and

(C) Authorizes any subsequent change in the ceil-
ing price only upon a determination, documented in the con-
tract file, that it is in the best interest of the procuring agency
to change the ceiling price.

(2) Each D&F required by paragraph (b)(1)(ii)(A) of
this section shall contain sufficient facts and rationale to jus-
tify that no other contract type authorized by this subpart is
suitable. At a minimum, the D&F shall—

(i) Include a description of the market research con-
ducted (see 10.002(e));

(ii) Establish that it is not possible at the time of plac-
ing the contract or order to accurately estimate the extent or
duration of the work or to anticipate costs with any reasonable
degree of confidence;

(iii) Establish that the requirement has been struc-
tured to maximize the use of firm-fixed-price or fixed-price
with economic price adjustment contracts (e.g., by limiting
the value or length of the time-and-material/labor-hour con-
tract or order; establishing fixed prices for portions of the
requirement) on future acquisitions for the same or similar
requirements; and

(iv) Describe actions planned to maximize the use of
firm-fixed-price or fixed-price with economic price adjust-
ment contracts on future acquisitions for the same require-
ments.

(3) See 16.601(d)(1) for additional approval required
for contracts expected to extend beyond three years.

(4) See 8.404(h) for the requirement for determination
and findings when using Federal Supply Schedules.

(c)(1) Indefinite-delivery contracts (see Subpart 16.5) may
be used when—

(i) The prices are established based on a firm-fixed-
price or fixed-price with economic price adjustment; or

(ii) Rates are established for commercial services
acquired on a time-and-materials or labor-hour basis.

(2) When an indefinite-delivery contract is awarded
with services priced on a time-and-materials or labor-hour
basis, contracting officers shall, to the maximum extent prac-
ticable, also structure the contract to allow issuance of orders
on a firm-fixed-price or fixed-price with economic price
adjustment basis. For such contracts, the contracting officer
shall execute the D&F required by paragraph (b)(2) of this
section, for each order placed on a time-and-materials or
labor-hour basis. Placement of orders shall be in accordance
with Subpart 8.4 or 16.5, as applicable.

(3) If an indefinite-delivery contract only allows for the
issuance of orders on a time-and-materials or labor-hour basis,
the D&F required by paragraph (b)(2) of this section shall be
executed to support the basic contract and shall also explain
why providing for an alternative firm-fixed-price or fixed-
price with economic price adjustment pricing structure is not
practicable. The D&F for this contract shall be approved one
level above the contracting officer. Placement of orders shall
be in accordance with Subpart 16.5.

(d) The contract types authorized by this subpart may be
used in conjunction with an award fee and performance or
delivery incentives when the award fee or incentive is based
solely on factors other than cost (see 16.202-1 and 16.203-1).

(e) Use of any contract type other than those authorized by
this subpart to acquire commercial items is prohibited.

12.208 Contract quality assurance.
Contracts for commercial items shall rely on contractors’

existing quality assurance systems as a substitute for Govern-
ment inspection and testing before tender for acceptance
unless customary market practices for the commercial item
being acquired include in-process inspection. Any in-process
inspection by the Government shall be conducted in a manner
consistent with commercial practice.

12.209 Determination of price reasonableness.
While the contracting officer must establish price reason-

ableness in accordance with 13.106-3, 14.408-2, or
Subpart 15.4, as applicable, the contracting officer should be
aware of customary commercial terms and conditions when
pricing commercial items. Commercial item prices are
affected by factors that include, but are not limited to, speed
of delivery, length and extent of warranty, limitations of
seller’s liability, quantities ordered, length of the performance
period, and specific performance requirements. The contract-
ing officer must ensure that contract terms, conditions, and
prices are commensurate with the Government’s need.
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12.210 Contract financing.
Customary market practice for some commercial items

may include buyer contract financing. The contracting officer
may offer Government financing in accordance with the pol-
icies and procedures in Part 32.

12.211 Technical data.
Except as provided by agency-specific statutes, the Gov-

ernment shall acquire only the technical data and the rights in
that data customarily provided to the public with a commer-
cial item or process. The contracting officer shall presume that
data delivered under a contract for commercial items was
developed exclusively at private expense. When a contract for
commercial items requires the delivery of technical data, the
contracting officer shall include appropriate provisions and
clauses delineating the rights in the technical data in addenda
to the solicitation and contract (see Part 27 or agency FAR
supplements).

12.212 Computer software.
(a) Commercial computer software or commercial com-

puter software documentation shall be acquired under licenses
customarily provided to the public to the extent such licenses
are consistent with Federal law and otherwise satisfy the Gov-
ernment’s needs. Generally, offerors and contractors shall not
be required to—

(1) Furnish technical information related to commercial
computer software or commercial computer software docu-
mentation that is not customarily provided to the public; or

(2) Relinquish to, or otherwise provide, the Govern-
ment rights to use, modify, reproduce, release, perform, dis-
play, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the Govern-
ment shall have only those rights specified in the license con-

tained in any addendum to the contract. For additional
guidance regarding the use and negotiation of license agree-
ments for commercial computer software, see 27.405-3.

12.213 Other commercial practices.

It is a common practice in the commercial marketplace for
both the buyer and seller to propose terms and conditions writ-
ten from their particular perspectives. The terms and condi-
tions prescribed in this part seek to balance the interests of
both the buyer and seller. These terms and conditions are gen-
erally appropriate for use in a wide range of acquisitions.
However, market research may indicate other commercial
practices that are appropriate for the acquisition of the partic-
ular item. These practices should be considered for incorpo-
ration into the solicitation and contract if the contracting
officer determines them appropriate in concluding a business
arrangement satisfactory to both parties and not otherwise
precluded by law or Executive order.

12.214 Cost Accounting Standards.

Cost Accounting Standards (CAS) do not apply to con-
tracts and subcontracts for the acquisition of commercial
items when these contracts and subcontracts are firm-fixed-
price or fixed-price with economic price adjustment (provided
that the price adjustment is not based on actual costs incurred).
See 30.201-1 for CAS applicability to fixed-price with eco-
nomic price adjustment contracts and subcontracts for com-
mercial items when the price adjustment is based on actual
costs incurred. When CAS applies, the contracting officer
shall insert the appropriate provisions and clauses as pre-
scribed in 30.201.

12.215 Notification of overpayment.

If the contractor notifies the contracting officer of a dupli-
cate payment or that the Government has otherwise overpaid,
the contracting officer shall follow the procedures at 32.604.
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contracts or subcontracts not greater than the simplified acqui-
sition threshold.

(c) The provisions of paragraph (b) of this section do not
apply to laws that—

(1) Provide for criminal or civil penalties; or
(2) Specifically state that notwithstanding the language

of Section 4101, Public Law 103-355, the enactment will be
applicable to contracts or subcontracts in amounts not greater
than the simplified acquisition threshold.

(d) Any individual may petition the Administrator, Office
of Federal Procurement Policy (OFPP), to include any appli-
cable provision of law not included on the list set forth in
paragraph (a) of this section unless the FAR Council has
already determined in writing that the law is applicable. The
Administrator, OFPP, will include the law on the list in
paragraph (a) of this section unless the FAR Council makes a
determination that it is applicable within 60 days of receiving
the petition.

13.006 Inapplicable provisions and clauses.
While certain statutes still apply, pursuant to Public

Law 103-355, the following provisions and clauses are inap-
plicable to contracts and subcontracts at or below the simpli-
fied acquisition threshold:

(a) 52.203-5, Covenant Against Contingent Fees.
(b) 52.203-6, Restrictions on Subcontractor Sales to the

Government.
(c) 52.203-7, Anti-Kickback Procedures.
(d) 52.215-2, Audits and Records—Negotiation, except as

used with its Alternate I, when using funds appropriated or
otherwise made available by the American Recovery and
Reinvestment Act of 2009 (Pub. L. 111-5).

(e) 52.222-4, Contract Work Hours and Safety Standards
Act—Overtime Compensation.

(f) 52.223-6, Drug-Free Workplace, except for individuals.
(g) 52.223-9, Estimate of Percentage of Recovered Mate-

rial Content for EPA-Designated Items.

Subpart 13.1—Procedures

13.101 General.
(a) In making purchases, contracting officers shall—

(1) Comply with the policy in 7.202 relating to eco-
nomic purchase quantities, when practicable;

(2) Satisfy the procedures described in Subpart 19.6
with respect to Certificates of Competency before rejecting a
quotation, oral or written, from a small business concern
determined to be nonresponsible (see Subpart 9.1); and

(3) Provide for the inspection of supplies or services as
prescribed in 46.404.

(b) In making purchases, contracting officers should—
(1) Include related items (such as small hardware items

or spare parts for vehicles) in one solicitation and make award

on an “all-or-none” or “multiple award” basis provided sup-
pliers are so advised when quotations or offers are requested;

(2) Incorporate provisions and clauses by reference in
solicitations and in awards under requests for quotations, pro-
vided the requirements in 52.102 are satisfied;

(3) Make maximum effort to obtain trade and prompt
payment discounts (see 14.408-3). Prompt payment discounts
shall not be considered in the evaluation of quotations; and

(4) Use bulk funding to the maximum extent practica-
ble. Bulk funding is a system whereby the contracting officer
receives authorization from a fiscal and accounting officer to
obligate funds on purchase documents against a specified
lump sum of funds reserved for the purpose for a specified
period of time rather than obtaining individual obligational
authority on each purchase document. Bulk funding is partic-
ularly appropriate if numerous purchases using the same type
of funds are to be made during a given period.

13.102 Source list.
(a) Contracting officers should use the Central Contractor

Registration database (see subpart 4.11) via https://
www.acquisition.gov as their primary sources of vendor infor-
mation. Offices maintaining additional vendor source files or
listings should identify the status of each source (when the sta-
tus is made known to the contracting office) in the following
categories:

(1) Small business.
(2) Small disadvantaged business.
(3) Women-owned small business concern, including

economically disadvantaged women-owned small business
concerns and women-owned small business concerns eligible
under the Woman-owned Small Business (WOSB) Program.

(4) HUBZone small business.
(5) Service-disabled veteran-owned small business.
(6) Veteran-owned small business.

(b) The status information may be used as the basis to
ensure that small business concerns are provided the maxi-
mum practicable opportunities to respond to solicitations
issued using simplified acquisition procedures.

13.103 Use of standing price quotations.
Authorized individuals do not have to obtain individual

quotations for each purchase. Standing price quotations may
be used if—

(a) The pricing information is current; and
(b) The Government obtains the benefit of maximum dis-

counts before award.

13.104 Promoting competition.
The contracting officer must promote competition to the

maximum extent practicable to obtain supplies and services
from the source whose offer is the most advantageous to the
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Government, considering the administrative cost of the
purchase.

(a) The contracting officer must not—
(1) Solicit quotations based on personal preference; or
(2) Restrict solicitation to suppliers of well-known and

widely distributed makes or brands.
(b) If using simplified acquisition procedures and not pro-

viding access to the notice of proposed contract action and
solicitation information through the Governmentwide point of
entry (GPE), maximum practicable competition ordinarily
can be obtained by soliciting quotations or offers from sources
within the local trade area. Unless the contract action requires
synopsis pursuant to 5.101 and an exception under 5.202 is not
applicable, consider solicitation of at least three sources to
promote competition to the maximum extent practicable.
Whenever practicable, request quotations or offers from two
sources not included in the previous solicitation.

13.105 Synopsis and posting requirements.
(a) The contracting officer must comply with the public

display and synopsis requirements of 5.101 and 5.203 unless
an exception in 5.202 applies.

(b) When acquiring commercial items or supplies or ser-
vices procured in accordance with 12.102(f)(1), the contract-
ing officer may use a combined synopsis and solicitation. In
these cases, a separate solicitation is not required. The con-
tracting officer must include enough information to permit
suppliers to develop quotations or offers.

(c) See 5.102(a)(6) for the requirement to post a brand
name justification or documentation required by 13.106-1(b)
or 13.501.

(d) When publicizing contract actions funded in whole or
in part by the American Recovery and Reinvestment Act of
2009 (Pub. L. 111-5):

(1) Notices of proposed contract actions shall follow the
procedures in 5.704 for posting orders.

(2) Award notices shall follow the procedures in 5.705.

13.106 Soliciting competition, evaluation of quotations or 
offers, award and documentation.

13.106-1 Soliciting competition.
(a) Considerations. In soliciting competition, the contract-

ing officer shall consider the guidance in 13.104 and the fol-
lowing before requesting quotations or offers:

(1)(i) The nature of the article or service to be purchased
and whether it is highly competitive and readily available in
several makes or brands, or is relatively noncompetitive.

(ii) An electronic commerce method that employs
widespread electronic public notice is not available; and

(iii) The urgency of the proposed purchase.
(iv) The dollar value of the proposed purchase.

(v) Past experience concerning specific dealers’
prices.

(2) When soliciting quotations or offers, the contracting
officer shall notify potential quoters or offerors of the basis on
which award will be made (price alone or price and other fac-
tors, e.g., past performance and quality). Contracting officers
are encouraged to use best value. Solicitations are not required
to state the relative importance assigned to each evaluation
factor and subfactor, nor are they required to include
subfactors.

(b) Soliciting from a single source. (1) For purchases not
exceeding the simplified acquisition threshold.  (i) Contract-
ing officers may solicit from one source if the contracting
officer determines that the circumstances of the contract
action deem only one source reasonably available (e.g.,
urgency, exclusive licensing agreements, brand-name or
industrial mobilization).

(ii) Where a single source is identified to provide a
portion of a purchase because that portion of the purchase
specifies a particular brand-name item, the documentation in
paragraph (b)(1)(i) of this section only applies to the portion
of the purchase requiring the brand-name item. The documen-
tation should state it is covering only the portion of the acqui-
sition which is brand-name.

(2) For purchases exceeding the simplified acquisition
threshold. The requirements at 13.501(a) apply to sole-source
(including brand-name) acquisitions of commercial items
conducted pursuant to subpart 13.5.

(3) See 5.102(a)(6) for the requirement to post the
brand-name justification or documentation.

(c) Soliciting orally.(1) The contracting officer shall
solicit quotations orally to the maximum extent
practicable, if—

(i) The acquisition does not exceed the simplified
acquisition threshold;

(ii) Oral solicitation is more efficient than soliciting
through available electronic commerce alternatives; and

(iii) Notice is not required under 5.101.

(2) However, an oral solicitation may not be practicable
for contract actions exceeding $30,000 unless covered by an
exception in 5.202.

(d) Written solicitations. If obtaining electronic or oral
quotations is uneconomical or impracticable, the contracting
officer should issue paper solicitations for contract actions
likely to exceed $30,000. The contracting officer shall issue a
written solicitation for construction requirements exceeding
$2,000.

(e) Use of options. Options may be included in solicita-
tions, provided the requirements of Subpart 17.2 are met and
the aggregate value of the acquisition and all options does not
exceed the dollar threshold for use of simplified acquisition
procedures.
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(f) Inquiries. An agency should respond to inquiries
received through any medium (including electronic com-
merce) if doing so would not interfere with the efficient con-
duct of the acquisition.

13.106-2 Evaluation of quotations or offers.
(a) General.(1) The contracting officer shall evaluate quo-

tations or offers—
(i) In an impartial manner; and
(ii) Inclusive of transportation charges from the ship-

ping point of the supplier to the delivery destination.
(2) Quotations or offers shall be evaluated on the basis

established in the solicitation.
(3) All quotations or offers shall be considered (see

paragraph (b) of this subsection).
(b) Evaluation procedures.(1) The contracting officer has

broad discretion in fashioning suitable evaluation procedures.
The procedures prescribed in Parts 14 and 15 are not manda-
tory. At the contracting officer’s discretion, one or more, but
not necessarily all, of the evaluation procedures in Part 14 or
15 may be used.

(2) If telecommuting is not prohibited, agencies shall
not unfavorably evaluate an offer because it includes telecom-
muting unless the contracting officer executes a written deter-
mination in accordance with FAR 7.108(b).

(3) If using price and other factors, ensure that quota-
tions or offers can be evaluated in an efficient and minimally
burdensome fashion. Formal evaluation plans and establish-
ing a competitive range, conducting discussions, and scoring
quotations or offers are not required. Contracting offices may
conduct comparative evaluations of offers. Evaluation of
other factors, such as past performance—

(i) Does not require the creation or existence of a for-
mal data base; and

(ii) May be based on one or more of the following:
(A) The contracting officer’s knowledge of and

previous experience with the supply or service being
acquired;

(B) Customer surveys, and past performance
questionnaire replies;

(C) The Governmentwide Past Performance
Information Retrieval System (PPIRS) at www.ppirs.gov; or

(D) Any other reasonable basis.
(4) For acquisitions conducted using a method that per-

mits electronic response to the solicitation, the contracting
officer may—

(i) After preliminary consideration of all quotations
or offers, identify from all quotations or offers received one
that is suitable to the user, such as the lowest priced brand
name product, and quickly screen all lower priced quotations
or offers based on readily discernible value indicators, such as
past performance, warranty conditions, and maintenance
availability; or

(ii) Where an evaluation is based only on price and
past performance, make an award based on whether the lowest
priced of the quotations or offers having the highest past per-
formance rating possible represents the best value when com-
pared to any lower priced quotation or offer.

13.106-3 Award and documentation.
(a) Basis for award. Before making award, the contracting

officer must determine that the proposed price is fair and
reasonable.

(1) Whenever possible, base price reasonableness on
competitive quotations or offers.

(2) If only one response is received, include a statement
of price reasonableness in the contract file. The contracting
officer may base the statement on—

(i) Market research;
(ii) Comparison of the proposed price with prices

found reasonable on previous purchases;
(iii) Current price lists, catalogs, or advertisements.

However, inclusion of a price in a price list, catalog, or adver-
tisement does not, in and of itself, establish fairness and rea-
sonableness of the price;

(iv) A comparison with similar items in a related
industry;

(v) The contracting officer’s personal knowledge of
the item being purchased;

(vi) Comparison to an independent Government esti-
mate; or

(vii) Any other reasonable basis.
(3) Occasionally an item can be obtained only from a

supplier that quotes a minimum order price or quantity that
either unreasonably exceeds stated quantity requirements or
results in an unreasonable price for the quantity required. In
these instances, the contracting officer should inform the
requiring activity of all facts regarding the quotation or offer
and ask it to confirm or alter its requirement. The file shall be
documented to support the final action taken.

(b) File documentation and retention. Keep documentation
to a minimum. Purchasing offices shall retain data supporting
purchases (paper or electronic) to the minimum extent and
duration necessary for management review purposes (see
Subpart 4.8). The following illustrate the extent to which quo-
tation or offer information should be recorded:

(1) Oral solicitations. The contracting office should
establish and maintain records of oral price quotations in order
to reflect clearly the propriety of placing the order at the price
paid with the supplier concerned. In most cases, this will con-
sist merely of showing the names of the suppliers contacted
and the prices and other terms and conditions quoted by each.

(2) Written solicitations (see 2.101). For acquisitions
not exceeding the simplified acquisition threshold, limit writ-
ten records of solicitations or offers to notes or abstracts to
show prices, delivery, references to printed price lists used, the
supplier or suppliers contacted, and other pertinent data.

(3) Special situations. Include additional statements—
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(i) Explaining the absence of competition (see
13.106-1 for brand name purchases) if only one source is
solicited and the acquisition does not exceed the simplified
acquisition threshold (does not apply to an acquisition of util-
ity services available from only one source); or

(ii) Supporting the award decision if other than price-
related factors were considered in selecting the supplier.

(c) Notification. For acquisitions that do not exceed the
simplified acquisition threshold and for which automatic noti-
fication is not provided through an electronic commerce
method that employs widespread electronic public notice,
notification to unsuccessful suppliers shall be given only if
requested or required by 5.301.

(d) Request for information. If a supplier requests informa-
tion on an award that was based on factors other than price

alone, a brief explanation of the basis for the contract award
decision shall be provided (see 15.503(b)(2)).

(e) Taxpayer Identification Number. If an oral solicitation
is used, the contracting officer shall ensure that the copy of the
award document sent to the payment office is annotated with
the contractor’s Taxpayer Identification Number (TIN) and
type of organization (see 4.203), unless this information will
be obtained from some other source (e.g., centralized data-
base). The contracting officer shall disclose to the contractor
that the TIN may be used by the Government to collect and
report on any delinquent amounts arising out of the contrac-
tor’s relationship with the Government (31 U.S.C.
7701(c)(3)).
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Subpart 13.5—Test Program for Certain 
Commercial Items

13.500 General.

(a) This subpart authorizes, as a test program, use of sim-
plified procedures for the acquisition of supplies and services
in amounts greater than the simplified acquisition threshold
but not exceeding $6.5 million ($12 million for acquisitions
as described in 13.500(e)), including options, if the contract-
ing officer reasonably expects, based on the nature of the sup-
plies or services sought, and on market research, that offers
will include only commercial items. Under this test program,
contracting officers may use any simplified acquisition pro-
cedure in this part, subject to any specific dollar limitation
applicable to the particular procedure. The purpose of this test
program is to vest contracting officers with additional proce-
dural discretion and flexibility, so that commercial item acqui-
sitions in this dollar range may be solicited, offered,
evaluated, and awarded in a simplified manner that maxi-
mizes efficiency and economy and minimizes burden and
administrative costs for both the Government and industry
(10 U.S.C. 2304(g) and 2305 and 41 U.S.C. 253(g) and 253a
and 253b).

(b) For the period of this test, contracting activities must
employ the simplified procedures authorized by the test to the
maximum extent practicable.

(c) When acquiring commercial items using the procedures
in this part, the requirements of Part 12 apply subject to the
order of precedence provided at 12.102(c). This includes use
of the provisions and clauses in Subpart 12.3.

(d) The authority to issue solicitations under this subpart
expires on January 1, 2012. Contracting officers may award
contracts after the expiration of this authority for solicitations
issued before the expiration of the authority.

(e) Under 41 U.S.C. 428a, the simplified acquisition pro-
cedures authorized by this test program may be used for acqui-
sitions that do not exceed $12 million when—

(1) The acquisition is for commercial items that, as
determined by the head of the agency, are to be used in support
of a contingency operation or to facilitate the defense against
or recovery from nuclear, biological, chemical, or radiological
attack; or

(2) The acquisition will be treated as an acquisition of
commercial items in accordance with 12.102(f)(1).

13.501 Special documentation requirements.
(a) Sole source (including brand name) acquisitions.

(1) Acquisitions conducted under simplified acquisition pro-
cedures are exempt from the requirements in Part 6. However,
contracting officers must—

(i) Conduct sole source acquisitions, as defined in
2.101, (including brand name) under this subpart only if the
need to do so is justified in writing and approved at the levels
specified in paragraph (a)(2) of this section;

(ii) Prepare sole source (including brand name) jus-
tifications using the format at 6.303-2, modified to reflect an
acquisition under the authority of the test program for com-
mercial items (section 4202 of the Clinger-Cohen Act
of 1996) or the authority of the Services Acquisition Reform
Act of 2003 (41 U.S.C. 428a);

(iii) Make publicly available the justifications
(excluding brand name) required by 6.305(a) within 14 days
after contract award or in the case of unusual and compelling
urgency within 30 days after contract award, in accordance
with 6.305 procedures at paragraphs (b), (d), (e), and (f); and

(iv) Make publicly available brand name justifica-
tions with the solicitation, in accordance with 5.102(a)(6).

(2) Justifications and approvals are required under this
subpart for sole-source (including brand-name) acquisitions
or portions of an acquisition requiring a brand-name. If the
justification is to cover only the portion of the acquisition
which is brand-name, then it should so state; the approval
level requirements will then only apply to that portion.

(i) For a proposed contract exceeding $150,000, but
not exceeding $650,000, the contracting officer’s certification
that the justification is accurate and complete to the best of the
contracting officer’s knowledge and belief will serve as
approval, unless a higher approval level is established in
accordance with agency procedures.

(ii) For a proposed contract exceeding $650,000, but
not exceeding $12.5 million, the competition advocate for the
procuring activity, designated pursuant to 6.501; or an official
described in 6.304(a)(3) or (a)(4) must approve the justifica-
tion and approval. This authority is not delegable.

(iii) For a proposed contract exceeding $12.5 million
but not exceeding $62.5 million or, for DoD, NASA, and the
Coast Guard, not exceeding $85.5 million, the head of the pro-
curing activity or the official described in 6.304(a)(3) or (a)(4)
must approve the justification and approval. This authority is
not delegable.

(iv) For a proposed contract exceeding $62.5 million
or, for DoD, NASA, and the Coast Guard, $85.5 million, the
official described in 6.304(a)(4) must approve the justifica-
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tion and approval. This authority is not delegable except as
provided in 6.304(a)(4).

(b) Contract file documentation. The contract file must
include—

(1) A brief written description of the procedures used in
awarding the contract, including the fact that the test proce-
dures in FAR Subpart 13.5 were used;

(2) The number of offers received;
(3) An explanation, tailored to the size and complexity

of the acquisition, of the basis for the contract award decision;
and

(4) Any justification approved under paragraph (a) of
this section.

*       *       *       *       *       *

(FAC 2005–55)
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Subpart 16.2—Fixed-Price Contracts

16.201 General.
(a) Fixed-price types of contracts provide for a firm price

or, in appropriate cases, an adjustable price. Fixed-price con-
tracts providing for an adjustable price may include a ceiling
price, a target price (including target cost), or both. Unless
otherwise specified in the contract, the ceiling price or target
price is subject to adjustment only by operation of contract
clauses providing for equitable adjustment or other revision of
the contract price under stated circumstances. The contracting
officer shall use firm-fixed-price or fixed-price with eco-
nomic price adjustment contracts when acquiring commercial
items, except as provided in 12.207(b).

(b) Time-and-materials contracts and labor-hour contracts
are not fixed-price contracts.

16.202 Firm-fixed-price contracts.

16.202-1 Description.
A firm-fixed-price contract provides for a price that is not

subject to any adjustment on the basis of the contractor’s cost
experience in performing the contract. This contract type
places upon the contractor maximum risk and full responsi-
bility for all costs and resulting profit or loss. It provides max-
imum incentive for the contractor to control costs and perform
effectively and imposes a minimum administrative burden
upon the contracting parties. The contracting officer may use
a firm-fixed-price contract in conjunction with an award-fee
incentive (see 16.404) and performance or delivery incentives
(see 16.402-2 and 16.402-3) when the award fee or incentive
is based solely on factors other than cost. The contract type
remains firm-fixed-price when used with these incentives.

16.202-2 Application.
A firm-fixed-price contract is suitable for acquiring com-

mercial items (see Parts 2 and 12) or for acquiring other sup-
plies or services on the basis of reasonably definite functional
or detailed specifications (see Part 11) when the contracting
officer can establish fair and reasonable prices at the outset,
such as when—

(a) There is adequate price competition;
(b) There are reasonable price comparisons with prior pur-

chases of the same or similar supplies or services made on a
competitive basis or supported by valid certified cost or pric-
ing data;

(c) Available cost or pricing information permits realistic
estimates of the probable costs of performance; or

(d) Performance uncertainties can be identified and reason-
able estimates of their cost impact can be made, and the con-
tractor is willing to accept a firm fixed price representing
assumption of the risks involved.

16.203 Fixed-price contracts with economic price 
adjustment.

16.203-1 Description.

(a) A fixed-price contract with economic price adjustment
provides for upward and downward revision of the stated con-
tract price upon the occurrence of specified contingencies.
Economic price adjustments are of three general types:

(1) Adjustments based on established prices. These
price adjustments are based on increases or decreases from an
agreed-upon level in published or otherwise established prices
of specific items or the contract end items.

(2) Adjustments based on actual costs of labor or mate-
rial. These price adjustments are based on increases or
decreases in specified costs of labor or material that the con-
tractor actually experiences during contract performance.

(3) Adjustments based on cost indexes of labor or mate-
rial. These price adjustments are based on increases or
decreases in labor or material cost standards or indexes that
are specifically identified in the contract.

(b) The contracting officer may use a fixed-price contract
with economic price adjustment in conjunction with an
award-fee incentive (see 16.404) and performance or delivery
incentives (see 16.402-2 and 16.402-3) when the award fee or
incentive is based solely on factors other than cost. The con-
tract type remains fixed-price with economic price adjustment
when used with these incentives.

16.203-2 Application.

A fixed-price contract with economic price adjustment
may be used when (i) there is serious doubt concerning the
stability of market or labor conditions that will exist during an
extended period of contract performance, and
(ii) contingencies that would otherwise be included in the
contract price can be identified and covered separately in the
contract. Price adjustments based on established prices should
normally be restricted to industry-wide contingencies. Price
adjustments based on labor and material costs should be lim-
ited to contingencies beyond the contractor’s control. For use
of economic price adjustment in sealed bid contracts, see
14.408-4.

(a) In establishing the base level from which adjustment
will be made, the contracting officer shall ensure that contin-
gency allowances are not duplicated by inclusion in both the
base price and the adjustment requested by the contractor
under economic price adjustment clause.

(b) In contracts that do not require submission of certified
cost or pricing data, the contracting officer shall obtain ade-
quate data to establish the base level from which adjustment
will be made and may require verification of data submitted.
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16.203-3 Limitations.
A fixed-price contract with economic price adjustment

shall not be used unless the contracting officer determines that
it is necessary either to protect the contractor and the Govern-
ment against significant fluctuations in labor or material costs
or to provide for contract price adjustment in the event of
changes in the contractor’s established prices.

16.203-4 Contract clauses.
(a) Adjustment based on established prices—standard

supplies. (1) The contracting officer shall, when contracting
by negotiation, insert the clause at 52.216-2, Economic Price
Adjustment—Standard Supplies, or an agency-prescribed
clause as authorized in paragraph (a)(2) of this subsection, in
solicitations and contracts when all of the following condi-
tions apply:

(i) A fixed-price contract is contemplated.
(ii) The requirement is for standard supplies that

have an established catalog or market price.
(iii) The contracting officer has made the determina-

tion specified in 16.203-3.
(2) If all the conditions in paragraph (a)(1) of this sub-

section apply and the contracting officer determines that the
use of the clause at 52.216-2 is inappropriate, the contracting
officer may use an agency-prescribed clause instead of the
clause at 52.216-2.

(3) If the negotiated unit price reflects a net price after
applying a trade discount from a catalog or list price, the con-
tracting officer shall document in the contract file both the cat-
alog or list price and the discount. (This does not apply to
prompt payment or cash discounts.)

(b) Adjustment based on established prices—semistandard
supplies. (1) The contracting officer shall, when contracting
by negotiation, insert the clause at 52.216-3, Economic Price
Adjustment—Semistandard Supplies, or an agency-pre-
scribed clause as authorized in paragraph (b)(2) of this sec-
tion, in solicitations and contracts when all of the following
conditions apply:

(i) A fixed-price contract is contemplated.
(ii) The requirement is for semistandard supplies for

which the prices can be reasonably related to the prices of
nearly equivalent standard supplies that have an established
catalog or market price.

(iii) The contracting officer has made the determina-
tion specified in 16.203-3.

(2) If all conditions in paragraph (b)(1) of this subsec-
tion apply and the contracting officer determines that the use
of the clause at 52.216-3 is inappropriate, the contracting
officer may use an agency-prescribed clause instead of the
clause at 52.216-3.

(3) If the negotiated unit price reflects a net price after
applying a trade discount from a catalog or list price, the con-
tracting officer shall document in the contract file both the cat-

alog or list price and the discount. (This does not apply to
prompt payment or cash discounts.)

(4) Before entering into the contract, the contracting
officer and contractor must agree in writing on the identity of
the standard supplies and the corresponding contract line
items to which the clause applies.

(5) If the supplies are standard, except for preservation,
packaging, and packing requirements, the clause prescribed in
16.203-4(a) shall be used rather than this clause.

(c) Adjustments based on actual cost of labor or material.
(1) The contracting officer shall, when contracting by negoti-
ation, insert a clause that is substantially the same as the clause
at 52.216-4, Economic Price Adjustment —Labor and Mate-
rial, or an agency-prescribed clause as authorized in
subparagraph (c)(2) of this section, in solicitations and con-
tracts when all of the following conditions apply:

(i) A fixed-price contract is contemplated.
(ii) There is no major element of design engineering

or development work involved.
(iii) One or more identifiable labor or material cost

factors are subject to change.
(iv) The contracting officer has made the determina-

tion specified in 16.203-3.
(2) If all conditions in paragraph (c)(1) of this section

apply and the contracting officer determines that the use of the
clause at 52.216-4 is inappropriate, the contracting officer
may use an agency-prescribed clause instead of the clause at
52.216-4.

(3) The contracting officer shall describe in detail in the
contract Schedule—

(i) The types of labor and materials subject to adjust-
ment under the clause;

(ii) The labor rates, including fringe benefits (if any)
and unit prices of materials that may be increased or
decreased; and

(iii) The quantities of the specified labor and materi-
als allocable to each unit to be delivered under the contract.

(4) In negotiating adjustments under the clause, the con-
tracting officer shall—

(i) Consider work in process and materials on hand
at the time of changes in labor rates, including fringe benefits
(if any) or material prices;

(ii) Not include in adjustments any indirect cost
(except fringe benefits as defined in 31.205-6(m)) or profit;
and

(iii) Consider only those fringe benefits specified in
the contract Schedule.

(d) Adjustments based on cost indexes of labor or material.
The contracting officer should consider using an economic
price adjustment clause based on cost indexes of labor or
material under the circumstances and subject to approval as
described in paragraphs (d)(1) and (d)(2) of this section.
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orders in those areas will be awarded on a sole-source basis;
however, each awardee need not be capable of performing
every requirement as well as any other awardee under the con-
tracts. The contracting officer should consider the following
when determining the number of contracts to be awarded:

(1) The scope and complexity of the contract
requirement.

(2) The expected duration and frequency of
task or delivery orders.

(3) The mix of resources a contractor must
have to perform expected task or delivery order requirements.

(4) The ability to maintain competition among
the awardees throughout the contracts’ period of
performance.

(B) The contracting officer must not use the mul-
tiple award approach if—

(1) Only one contractor is capable of providing
performance at the level of quality required because the sup-
plies or services are unique or highly specialized;

(2) Based on the contracting officer’s knowl-
edge of the market, more favorable terms and conditions,
including pricing, will be provided if a single award is made;

(3) The expected cost of administration of
multiple contracts outweighs the expected benefits of making
multiple awards;

(4) The projected task orders are so integrally
related that only a single contractor can reasonably perform
the work;

(5) The total estimated value of the contract is
less than the simplified acquisition threshold; or

(6) Multiple awards would not be in the best
interests of the Government.

(C) The contracting officer must document the
decision whether or not to use multiple awards in the acquisi-
tion plan or contract file. The contracting officer may deter-
mine that a class of acquisitions is not appropriate for multiple
awards (see Subpart 1.7).

(D) (1) No task or delivery order contract in an
amount estimated to exceed $103 million (including all
options) may be awarded to a single source unless the head of
the agency determines in writing that—

(i) The task or delivery orders expected
under the contract are so integrally related that only a single
source can reasonably perform the work;

(ii) The contract provides only for firm-
fixed price (see 16.202) task or delivery orders for—

(A) Products for which unit prices are
established in the contract; or

(B) Services for which prices are estab-
lished in the contract for the specific tasks to be performed;

(iii) Only one source is qualified and capa-
ble of performing the work at a reasonable price to the Gov-
ernment; or

(iv) It is necessary in the public interest to
award the contract to a single source due to exceptional cir-
cumstances.

(2) The head of the agency must notify Con-
gress within 30 days after any determination under paragraph
(c)(1)(ii)(D)(1)(iv) of this section.

(3) The requirement for a determination for a
single-award contract greater than $103 million:

(i) Is in addition to any applicable require-
ments of Subpart 6.3.

(ii) Is not applicable for architect-engineer
services awarded pursuant to Subpart 36.6.

(2) Contracts for advisory and assistance services.
(i) Except as provided in paragraph (c)(2)(ii) of this section,
if an indefinite-quantity contract for advisory and assistance
services exceeds 3 years and $12.5 million, including all
options, the contracting officer must make multiple awards
unless—

(A) The contracting officer or other official des-
ignated by the head of the agency determines in writing, as
part of acquisition planning, that multiple awards are not prac-
ticable. The contracting officer or other official must deter-
mine that only one contractor can reasonably perform the
work because either the scope of work is unique or highly spe-
cialized or the tasks so integrally related;

(B) The contracting officer or other official des-
ignated by the head of the agency determines in writing, after
the evaluation of offers, that only one offeror is capable of pro-
viding the services required at the level of quality required; or

(C) Only one offer is received.
(ii) The requirements of paragraph (c)(2)(i) of this

section do not apply if the contracting officer or other official
designated by the head of the agency determines that the advi-
sory and assistance services are incidental and not a signifi-
cant component of the contract.

16.505 Ordering.
(a) General.(1) In general, the contracting officer does not

synopsize orders under indefinite-delivery contracts; except
see 16.505(a)(4) and (11), and 16.505(b)(2)(ii)(D).

(2) Individual orders shall clearly describe all services
to be performed or supplies to be delivered so the full cost or
price for the performance of the work can be established when
the order is placed. Orders shall be within the scope, issued
within the period of performance, and be within the maximum
value of the contract.

(3) Performance-based acquisition methods must be
used to the maximum extent practicable, if the contract or
order is for services (see 37.102(a) and Subpart 37.6).

(4) The following requirements apply when procuring
items peculiar to one manufacturer:

(i) The contracting officer must justify restricting
consideration to an item peculiar to one manufacturer (e.g., a

FAC 2005–55 FEBRUARY 2, 2012



16.505 FEDERAL ACQUISITION REGULATION

16.5-4

particular brand-name, product, or a feature of a product that
is peculiar to one manufacturer). A brand-name item, even if
available on more than one contract, is an item peculiar to one
manufacturer. Brand-name specifications shall not be used
unless the particular brand-name, product, or feature is essen-
tial to the Government’s requirements and market research
indicates other companies’ similar products, or products lack-
ing the particular feature, do not meet, or cannot be modified
to meet, the agency’s needs.

(ii) Requirements for use of items peculiar to one
manufacturer shall be justified and approved using the for-
mat(s) and requirements from paragraphs (b)(2)(ii)(A), (B),
and (C) of this section, modified to show the brand-name jus-
tification. A justification is required unless a justification cov-
ering the requirements in the order was previously approved
for the contract in accordance with 6.302-1(c) or unless the
base contract is a single-award contract awarded under full
and open competition. Justifications for the use of brand-
name specifications must be completed and approved at the
time the requirement for a brand-name is determined.

(iii)(A) For an order in excess of $25,000, the con-
tracting officer shall—

(1) Post the justification and supporting docu-
mentation on the agency website used (if any) to solicit offers
for orders under the contract; or

(2) Provide the justification and supporting
documentation along with the solicitation to all contract
awardees.

(B) The justifications for brand-name acquisi-
tions may apply to the portion of the acquisition requiring the
brand-name item. If the justification is to cover only the por-
tion of the acquisition which is brand-name, then it should so
state; the approval level requirements will then only apply to
that portion.

(C) The requirements in paragraph (a)(4)(iii)(A)
of this section do not apply when disclosure would compro-
mise the national security (e.g., would result in disclosure of
classified information) or create other security risks.

(D) The justification is subject to the screening
requirement in paragraph (b)(2)(ii)(D)(4) of this section.

(5) When acquiring information technology and related
services, consider the use of modular contracting to reduce
program risk (see 39.103(a)).

(6) Orders may be placed by using any medium speci-
fied in the contract.

(7) Orders placed under indefinite-delivery contracts
must contain the following information:

(i) Date of order.
(ii) Contract number and order number.
(iii) For supplies and services, contract item number

and description, quantity, and unit price or estimated cost or
fee.

(iv) Delivery or performance schedule.

(v) Place of delivery or performance (including
consignee).

(vi) Any packaging, packing, and shipping
instructions.

(vii) Accounting and appropriation data.
(viii) Method of payment and payment office, if not

specified in the contract (see 32.1110(e)).
(8) Orders placed under a task-order contract or deliv-

ery-order contract awarded by another agency (i.e., a Govern-
mentwide acquisition contract, or multi-agency contract)—

(i) Are not exempt from the development of acquisi-
tion plans (see Subpart 7.1), and an information technology
acquisition strategy (see Part 39);

(ii) May not be used to circumvent conditions and
limitations imposed on the use of funds
(e.g., 31 U.S.C. 1501(a)(1)); and

(iii) Must comply with all FAR requirements for a
bundled contract when the order meets the definition of “bun-
dled contract” (see 2.101(b)).

(9) In accordance with section 1427(b) of Public Law
108-136, orders placed under multi-agency contracts for ser-
vices that substantially or to a dominant extent specify perfor-
mance of architect-engineer services, as defined in 2.101,
shall—

(i) Be awarded using the procedures at Subpart 36.6;
and

(ii) Require the direct supervision of a professional
architect or engineer licensed, registered or certified in the
State, Federal District, or outlying area, in which the services
are to be performed.

(10) (i) No protest under Subpart 33.1 is authorized in
connection with the issuance or proposed issuance of an order
under a task-order contract or delivery-order contract, except
for—

(A) A protest on the grounds that the order
increases the scope, period, or maximum value of the contract;
or

(B) A protest of an order valued in excess of $10
million. Protests of orders in excess of $10 million may only
be filed with the Government Accountability Office, in accor-
dance with the procedures at 33.104.

(ii) The authority to protest the placement of an order
under this subpart expires on September 30, 2016, for DoD,
NASA and the Coast Guard (10 U.S.C. 2304a(d) and
2304c(e)), and on May 27, 2011, for other agencies
(41 U.S.C. 4103(d) and 4106(f)).

(11) Publicize orders funded in whole or in part by the
American Recovery and Reinvestment Act of 2009 (Pub. L.
111-5) as follows:

(i) Notices of proposed orders shall follow the pro-
cedures in 5.704 for posting orders.

(ii) Award notices for orders shall follow the proce-
dures in 5.705.
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(12) When using the Governmentwide commercial pur-
chase card as a method of payment, orders at or below the
micro-purchase threshold are exempt from verification in the
Central Contractor Registration (CCR) database as to whether
the contractor has a delinquent debt subject to collection under
the Treasury Offset Program (TOP).

(b) Orders under multiple-award contracts—(1) Fair
opportunity.(i) The contracting officer must provide each
awardee a fair opportunity to be considered for each order
exceeding $3,000 issued under multiple delivery-order con-
tracts or multiple task-order contracts, except as provided for
in paragraph (b)(2) of this section.

(ii) The contracting officer may exercise broad dis-
cretion in developing appropriate order placement proce-
dures. The contracting officer should keep submission
requirements to a minimum. Contracting officers may use
streamlined procedures, including oral presentations. If the
order does not exceed the simplified acquisition threshold, the
contracting officer need not contact each of the multiple
awardees under the contract before selecting an order awardee
if the contracting officer has information available to ensure
that each awardee is provided a fair opportunity to be consid-
ered for each order. The competition requirements in Part 6
and the policies in Subpart 15.3 do not apply to the ordering
process. However, the contracting officer must—

(A) Develop placement procedures that will pro-
vide each awardee a fair opportunity to be considered for each
order and that reflect the requirement and other aspects of the
contracting environment;

(B) Not use any method (such as allocation or
designation of any preferred awardee) that would not result in
fair consideration being given to all awardees prior to placing
each order;

(C) Tailor the procedures to each acquisition;
(D) Include the procedures in the solicitation and

the contract; and
(E) Consider price or cost under each order as one

of the factors in the selection decision.
(iii) Orders exceeding the simplified acquisition

threshold. (A) Each order exceeding the simplified acquisi-
tion threshold shall be placed on a competitive basis in accor-
dance with paragraph (b)(1)(iii)(B) of this section, unless
supported by a written determination that one of the circum-
stances described at 16.505(b)(2)(i) applies to the order and
the requirement is waived on the basis of a justification that
is prepared in accordance with 16.505(b)(2)(ii)(B);

(B) The contracting officer shall—
(1) Provide a fair notice of the intent to make

a purchase, including a clear description of the supplies to be
delivered or the services to be performed and the basis upon
which the selection will be made to all contractors offering the
required supplies or services under the multiple-award con-
tract; and

(2) Afford all contractors responding to the
notice a fair opportunity to submit an offer and have that offer
fairly considered.

(iv) Orders exceeding $5 million.  For task or deliv-
ery orders in excess of $5 million, the requirement to provide
all awardees a fair opportunity to be considered for each order
shall include, at a minimum—

(A) A notice of the task or delivery order that
includes a clear statement of the agency’s requirements;

(B) A reasonable response period;

(C) Disclosure of the significant factors and sub-
factors, including cost or price, that the agency expects to con-
sider in evaluating proposals, and their relative importance;

(D) Where award is made on a best value basis, a
written statement documenting the basis for award and the rel-
ative importance of quality and price or cost factors; and

(E) An opportunity for a postaward debriefing in
accordance with paragraph (b)(4) of this section.

(v) The contracting officer should consider the fol-
lowing when developing the procedures:

(A) (1) Past performance on earlier orders under
the contract, including quality, timeliness and cost control.

(2) Potential impact on other orders placed
with the contractor.

(3) Minimum order requirements.

(4) The amount of time contractors need to
make informed business decisions on whether to respond to
potential orders.

(5) Whether contractors could be encouraged
to respond to potential orders by outreach efforts to promote
exchanges of information, such as—

(i) Seeking comments from two or more
contractors on draft statements of work;

(ii) Using a multiphased approach when
effort required to respond to a potential order may be resource
intensive (e.g., requirements are complex or need continued
development), where all contractors are initially considered
on price considerations (e.g., rough estimates), and other con-
siderations as appropriate (e.g., proposed conceptual
approach, past performance). The contractors most likely to
submit the highest value solutions are then selected for one-
on-one sessions with the Government to increase their under-
standing of the requirements, provide suggestions for refining
requirements, and discuss risk reduction measures.

(B) Formal evaluation plans or scoring of quotes
or offers are not required.

(2) Exceptions to the fair opportunity process.(i) The
contracting officer shall give every awardee a fair opportunity
to be considered for a delivery-order or task-order exceeding
$3,000 unless one of the following statutory exceptions
applies:
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(A) The agency need for the supplies or services
is so urgent that providing a fair opportunity would result in
unacceptable delays.

(B) Only one awardee is capable of providing the
supplies or services required at the level of quality required
because the supplies or services ordered are unique or highly
specialized.

(C) The order must be issued on a sole-source
basis in the interest of economy and efficiency because it is a
logical follow-on to an order already issued under the con-
tract, provided that all awardees were given a fair opportunity
to be considered for the original order.

(D) It is necessary to place an order to satisfy a
minimum guarantee.

(E) For orders exceeding the simplified acquisi-
tion threshold, a statute expressly authorizes or requires that
the purchase be made from a specified source.

(F) In accordance with section 1331 of Public
Law 111-240 (15 U.S.C. 644(r)), contracting officers may, at
their discretion, set aside orders for any of the small business
concerns identified in 19.000(a)(3).  When setting aside
orders for small business concerns, the specific small business
program eligibility requirements identified in part 19 apply.

(ii) The justification for an exception to fair oppor-
tunity shall be in writing as specified in paragraphs
(b)(2)(ii)(A) or (B) of this section. No justification is needed
for the exception described in paragraph (b)(2)(i)(F) of this
section.

(A) Orders exceeding $3,000, but not exceeding
the simplified acquisition threshold. The contracting officer
shall document the basis for using an exception to the fair
opportunity process. If the contracting officer uses the logical
follow-on exception, the rationale shall describe why the rela-
tionship between the initial order and the follow-on is logical
(e.g., in terms of scope, period of performance, or value).

(B) Orders exceeding the simplified acquisition
threshold. As a minimum, each justification shall include the
following information and be approved in accordance with
paragraph (b)(2)(ii)(C) of this section:

(1) Identification of the agency and the con-
tracting activity, and specific identification of the document
as a “Justification for an Exception to Fair Opportunity.”

(2) Nature and/or description of the action
being approved.

(3) A description of the supplies or services
required to meet the agency’s needs (including the estimated
value).

(4) Identification of the exception to fair
opportunity (see 16.505(b)(2)) and the supporting rationale,
including a demonstration that the proposed contractor’s
unique qualifications or the nature of the acquisition requires
use of the exception cited. If the contracting officer uses the
logical follow-on exception, the rationale shall describe why

the relationship between the initial order and the follow-on is
logical (e.g., in terms of scope, period of performance, or
value).

(5) A determination by the contracting officer
that the anticipated cost to the Government will be fair and
reasonable.

(6) Any other facts supporting the justifica-
tion.

(7) A statement of the actions, if any, the
agency may take to remove or overcome any barriers that led
to the exception to fair opportunity before any subsequent
acquisition for the supplies or services is made.

(8) The contracting officer’s certification that
the justification is accurate and complete to the best of the
contracting officer’s knowledge and belief.

(9) Evidence that any supporting data that is
the responsibility of technical or requirements personnel (e.g.,
verifying the Government’s minimum needs or requirements
or other rationale for an exception to fair opportunity) and
which form a basis for the justification have been certified as
complete and accurate by the technical or requirements per-
sonnel.

(10) A written determination by the approving
official that one of the circumstances in (b)(2)(i)(A) through
(E) of this section applies to the order.

(C) Approval.(1) For proposed orders exceeding
the simplified acquisition threshold, but not exceeding
$650,000, the ordering activity contracting officer’s certifica-
tion that the justification is accurate and complete to the best
of the ordering activity contracting officer’s knowledge and
belief will serve as approval, unless a higher approval level is
established in accordance with agency procedures.

(2) For a proposed order exceeding $650,000,
but not exceeding $12.5 million, the justification must be
approved by the competition advocate of the activity placing
the order, or by an official named in paragraph (b)(2)(ii)(C)(3)
or (4) of this section. This authority is not delegable.

(3) For a proposed order exceeding $12.5 mil-
lion, but not exceeding $62.5 million (or, for DoD, NASA,
and the Coast Guard, not exceeding $85.5 million), the justi-
fication must be approved by—

(i) The head of the procuring activity plac-
ing the order;

(ii) A designee who—
 (A) If a member of the armed forces, is a

general or flag officer;
 (B) If a civilian, is serving in a position in

a grade above GS-15 under the General Schedule (or in a com-
parable or higher position under another schedule); or

(iii) An official named in paragraph
(b)(2)(ii)(C)(4) of this section.

(4) For a proposed order exceeding $62.5 mil-
lion (or, for DoD, NASA, and the Coast Guard, over $85.5
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million), the justification must be approved by the senior pro-
curement executive of the agency placing the order. This
authority is not delegable, except in the case of the Under Sec-
retary of Defense for Acquisition, Technology, and Logistics,
acting as the senior procurement executive for the Department
of Defense.

(D) Posting.(1) Except as provided in paragraph
(b)(2)(ii)(D)(5) of this section, within 14 days after placing an
order exceeding the simplified acquisition threshold that does
not provide for fair opportunity in accordance with 16.505(b),
the contract officer shall—

(i)  Publish a notice in accordance with
5.301; and

(ii)  Make publicly available the justifica-
tion required at (b)(2)(ii)(B) of this section.

(2) The justification shall be made publicly
available—

(i) At the GPE www.fedbizopps.gov;
(ii) On the Web site of the agency, which

may provide access to the justifications by linking to the GPE;
and

(iii) Must remain posted for a minimum of
30 days.

(3) In the case of an order permitted under
paragraph (b)(2)(i)(A) of this subsection, the justification
shall be posted within 30 days after award of the order.

(4) Contracting officers shall carefully screen
all justifications for contractor proprietary data and remove all
such data, and such references and citations as are necessary
to protect the proprietary data, before making the justifica-
tions available for public inspection. Contracting officers
shall also be guided by the exemptions to disclosure of infor-
mation contained in the Freedom of Information Act (5 U.S.C.
552) and the prohibitions against disclosure in 24.202 in
determining whether other data should be removed.  Although
the submitter notice process set out in Executive Order 12600
“Predisclosure Notification Procedures for Confidential
Commercial Information” does not apply, if the justification
appears to contain proprietary data, the contracting officer
should provide the contractor that submitted the information
an opportunity to review the justification for proprietary data
before making the justification available for public inspec-
tion, redacted as necessary. This process must not prevent or
delay the posting of the justification in accordance with the
timeframes required in paragraphs (1) and (3).

(5) The posting requirement of this section
does not apply—

(i) When disclosure would compromise the
national security (e.g., would result in disclosure of classified
information) or create other security risks; or

(ii) To a small business set-aside under para-
graph (b)(2)(i)(F).

(3) Pricing orders. If the contract did not establish the
price for the supply or service, the contracting officer must
establish prices for each order using the policies and methods
in Subpart 15.4.

(4) Postaward Notices and Debriefing of Awardees for
Orders Exceeding $5 million. The contracting officer shall
notify unsuccessful awardees when the total price of a task or
delivery order exceeds $5 million.

(i) The procedures at 15.503(b)(1) shall be followed
when providing postaward notification to unsuccessful
awardees.

(ii) The procedures at 15.506 shall be followed when
providing postaward debriefing to unsuccessful awardees. 

(iii) A summary of the debriefing shall be included
in the task or delivery order file.

(5) Decision documentation for orders. (i) The con-
tracting officer shall document in the contract file the rationale
for placement and price of each order, including the basis for
award and the rationale for any tradeoffs among cost or price
and non-cost considerations in making the award decision.
This documentation need not quantify the tradeoffs that led to
the decision.

(ii) The contract file shall also identify the basis for
using an exception to the fair opportunity process (see para-
graph (b)(2))

(6) Task-order and delivery-order ombudsman. The
head of the agency shall designate a task-order and delivery-
order ombudsman. The ombudsman must review complaints
from contractors and ensure they are afforded a fair opportu-
nity to be considered, consistent with the procedures in the
contract. The ombudsman must be a senior agency official
who is independent of the contracting officer and may be the
agency’s competition advocate.

(c) Limitation on ordering period for task-order contracts
for advisory and assistance services.(1) Except as provided
for in paragraphs (c)(2) and (c)(3), the ordering period of a
task-order contract for advisory and assistance services,
including all options or modifications, normally may not
exceed 5 years.

(2) The 5-year limitation does not apply when—
(i) A longer ordering period is specifically autho-

rized by a statute; or
(ii) The contract is for an acquisition of supplies or

services that includes the acquisition of advisory and assis-
tance services and the contracting officer, or other official
designated by the head of the agency, determines that the
advisory and assistance services are incidental and not a sig-
nificant component of the contract.

(3) The contracting officer may extend the contract on
a sole-source basis only once for a period not to exceed
6 months if the contracting officer, or other official designated
by the head of the agency, determines that—
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(i) The award of a follow-on contract is delayed by
circumstances that were not reasonably foreseeable at the time
the initial contract was entered into; and

(ii) The extension is necessary to ensure continuity
of services, pending the award of the follow-on contract.

16.506 Solicitation provisions and contract clauses.
(a) Insert the clause at 52.216-18, Ordering, in solicitations

and contracts when a definite-quantity contract, a require-
ments contract, or an indefinite-quantity contract is
contemplated.

(b) Insert a clause substantially the same as the clause at
52.216-19, Order Limitations, in solicitations and contracts
when a definite-quantity contract, a requirements contract, or
an indefinite-quantity contract is contemplated.

(c) Insert the clause at 52.216-20, Definite Quantity, in
solicitations and contracts when a definite-quantity contract is
contemplated.

(d)(1) Insert the clause at 52.216-21, Requirements, in
solicitations and contracts when a requirements contract is
contemplated.

(2) If the contract is for nonpersonal services and related
supplies and covers estimated requirements that exceed a spe-
cific Government activity’s internal capability to produce or
perform, use the clause with its Alternate I.

(3) If the contract includes subsistence for both Govern-
ment use and resale in the same Schedule, and similar prod-
ucts may be acquired on a brand-name basis, use the clause
with its Alternate II (but see paragraph (d)(5) of this section).

(4) If the contract involves a partial small business set-
aside, use the clause with its Alternate III (but see
paragraph (d)(5) of this section).

(5) If the contract—

(i) Includes subsistence for Government use and
resale in the same schedule and similar products may be
acquired on a brand-name basis; and

(ii) Involves a partial small business set-aside, use
the clause with its Alternate IV.

(e) Insert the clause at 52.216-22, Indefinite Quantity, in
solicitations and contracts when an indefinite-quantity con-
tract is contemplated.

(f) Insert the provision at 52.216-27, Single or Multiple
Awards, in solicitations for indefinite-quantity contracts that
may result in multiple contract awards. Modify the provision
to specify the estimated number of awards. Do not use this
provision for advisory and assistance services contracts that
exceed 3 years and $12.5 million (including all options).

(g) Insert the provision at 52.216-28, Multiple Awards for
Advisory and Assistance Services, in solicitations for task-
order contracts for advisory and assistance services that
exceed 3 years and $12.5 million (including all options),
unless a determination has been made under
16.504(c)(2)(i)(A). Modify the provision to specify the esti-
mated number of awards.

(h) See 10.001(d) for insertion of the clause at 52.210-1,
Market Research, when the contract is over $5 million for the
procurement of items other than commercial items.
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Subpart 16.6—Time-and-Materials, Labor-
Hour, and Letter Contracts

16.600 Scope.
Time-and-materials contracts and labor-hour contracts are

not fixed-price contracts.

16.601 Time-and-materials contracts.
(a) Definitions for the purposes of Time-and-Materials

Contracts.
“Direct materials” means those materials that enter directly

into the end product, or that are used or consumed directly in
connection with the furnishing of the end product or service.

“Hourly rate” means the rate(s) prescribed in the contract
for payment for labor that meets the labor category qualifica-
tions of a labor category specified in the contract that are—

(1) Performed by the contractor;
(2) Performed by the subcontractors; or
(3) Transferred between divisions, subsidiaries, or affil-

iates of the contractor under a common control.
“Materials” means—

(1) Direct materials, including supplies transferred
between divisions, subsidiaries, or affiliates of the contractor
under a common control;

(2) Subcontracts for supplies and incidental services for
which there is not a labor category specified in the contract;

(3) Other direct costs (e.g., incidental services for which
there is not a labor category specified in the contract, travel,
computer usage charges, etc.); and

(4) Applicable indirect costs.
(b) Description. A time-and-materials contract provides

for acquiring supplies or services on the basis of—
(1) Direct labor hours at specified fixed hourly rates that

include wages, overhead, general and administrative
expenses, and profit; and

(2) Actual cost for materials (except as provided for in
31.205-26(e) and (f)).

(c) Application. A time-and-materials contract may be
used only when it is not possible at the time of placing the con-
tract to estimate accurately the extent or duration of the work
or to anticipate costs with any reasonable degree of confi-
dence. See 12.207(b) for the use of time-and-material con-
tracts for certain commercial services.

(1) Government surveillance. A time-and-materials
contract provides no positive profit incentive to the contractor
for cost control or labor efficiency. Therefore, appropriate
Government surveillance of contractor performance is
required to give reasonable assurance that efficient methods
and effective cost controls are being used.

(2) Fixed hourly rates. (i) The contract shall specify
separate fixed hourly rates that include wages, overhead, gen-
eral and administrative expenses, and profit for each category
of labor (see 16.601(e)(1)).

(ii) For acquisitions of noncommercial items
awarded without adequate price competition (see
15.403-1(c)(1)), the contract shall specify separate fixed
hourly rates that include wages, overhead, general and admin-
istrative expenses, and profit for each category of labor to be
performed by—

(A) The contractor;
(B) Each subcontractor; and
(C) Each division, subsidiary, or affiliate of the

contractor under a common control.
(iii) For contract actions that are not awarded using

competitive procedures, unless exempt under paragraph
(c)(2)(iv) of this section, the fixed hourly rates for services
transferred between divisions, subsidiaries, or affiliates of the
contractor under a common control—

(A) Shall not include profit for the transferring
organization; but

(B) May include profit for the prime contractor.
(iv) For contract actions that are not awarded using

competitive procedures, the fixed hourly rates for services
that meet the definition of commercial item at 2.101 that are
transferred between divisions, subsidiaries, or affiliates of the
contractor under a common control may be the established
catalog or market rate when—

(A) It is the established practice of the transfer-
ring organization to price interorganizational transfers at other
than cost for commercial work of the contractor or any divi-
sion, subsidiary or affiliate of the contractor under a common
control; and

(B) The contracting officer has not determined the
price to be unreasonable.

(3) Material handling costs. When included as part of
material costs, material handling costs shall include only costs
clearly excluded from the labor-hour rate. Material handling
costs may include all appropriate indirect costs allocated to
direct materials in accordance with the contractor's usual
accounting procedures consistent with Part 31.

(d) Limitations. A time-and-materials contract may be used
only if—

(1) The contracting officer prepares a determination and
findings that no other contract type is suitable. The determi-
nation and finding shall be—

(i) Signed by the contracting officer prior to the exe-
cution of the base period or any option periods of the con-
tracts; and

(ii) Approved by the head of the contracting activity
prior to the execution of the base period when the base period
plus any option periods exceeds three years; and

(2) The contract includes a ceiling price that the con-
tractor exceeds at its own risk. The contracting officer shall
document the contract file to justify the reasons for and
amount of any subsequent change in the ceiling price. Also
see 12.207(b) for further limitations on use of Time-and-
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Materials or Labor Hour contracts for acquisition of commer-
cial items.

(e) Solicitation provisions. (1) The contracting officer
shall insert the provision at 52.216-29, Time-and-Materials/
Labor-Hour Proposal Requirements—Non-Commercial Item
Acquisitions With Adequate Price Competition, in solicita-
tions contemplating use of a Time-and-Materials or Labor-
Hour type of contract for noncommercial items, if the price is
expected to be based on adequate price competition. If autho-
rized by agency procedures, the contracting officer may
amend the provision to make mandatory one of the three
approaches in paragraph (c) of the provision, and/or to require
the identification of all subcontractors, divisions, subsidiaries,
or affiliates included in a blended labor rate.

(2) The contracting officer shall insert the provision at
52.216-30, Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item Acquisitions without
Adequate Price Competition, in solicitations for noncommer-
cial items contemplating use of a Time-and-Materials or
Labor-Hour type of contract if the price is not expected to be
based on adequate price competition.

(3) The contracting officer shall insert the provision at
52.216-31, Time-and-Materials/Labor-Hour Proposal
Requirements—Commercial Item Acquisitions, in solicita-
tions contemplating use of a Commercial Time-and-Materials
or Labor-Hour contract.

16.602 Labor-hour contracts.

Description. A labor-hour contract is a variation of the
time-and-materials contract, differing only in that materials
are not supplied by the contractor. See 12.207(b), 16.601(c),
and 16.601(d) for application and limitations, for time-and-
materials contracts that also apply to labor-hour contracts. See
12.207(b) for the use of labor-hour contracts for certain com-
mercial services.

16.603 Letter contracts.

16.603-1 Description.

A letter contract is a written preliminary contractual instru-
ment that authorizes the contractor to begin immediately man-
ufacturing supplies or performing services.

16.603-2 Application.

(a) A letter contract may be used when (1) the Govern-
ment’s interests demand that the contractor be given a binding
commitment so that work can start immediately and
(2) negotiating a definitive contract is not possible in suffi-
cient time to meet the requirement. However, a letter contract
should be as complete and definite as feasible under the
circumstances.

(b) When a letter contract award is based on price compe-
tition, the contracting officer shall include an overall price
ceiling in the letter contract.

(c) Each letter contract shall, as required by the clause at
52.216-25, Contract Definitization, contain a negotiated
definitization schedule including (1) dates for submission of
the contractor's price proposal, required certified cost or pric-
ing data and data other than certified cost or pricing data; and,
if required, make-or-buy and subcontracting plans, (2) a date
for the start of negotiations, and (3) a target date for definiti-
zation, which shall be the earliest practicable date for definiti-
zation. The schedule will provide for definitization of the
contract within 180 days after the date of the letter contract or
before completion of 40 percent of the work to be performed,
whichever occurs first. However, the contracting officer may,
in extreme cases and according to agency procedures, autho-
rize an additional period. If, after exhausting all reasonable
efforts, the contracting officer and the contractor cannot nego-
tiate a definitive contract because of failure to reach agree-
ment as to price or fee, the clause at 52.216-25 requires the
contractor to proceed with the work and provides that the con-
tracting officer may, with the approval of the head of the con-
tracting activity, determine a reasonable price or fee in
accordance with Subpart 15.4 and Part 31, subject to appeal as
provided in the Disputes clause.

(d) The maximum liability of the Government inserted in
the clause at 52.216-24, Limitation of Government Liability,
shall be the estimated amount necessary to cover the contrac-
tor’s requirements for funds before definitization. However, it
shall not exceed 50 percent of the estimated cost of the defin-
itive contract unless approved in advance by the official that
authorized the letter contract.

(e) The contracting officer shall assign a priority rating to
the letter contract if it is appropriate under 11.604.

16.603-3 Limitations.
A letter contract may be used only after the head of the con-

tracting activity or a designee determines in writing that no
other contract is suitable. Letter contracts shall not—

(a) Commit the Government to a definitive contract in
excess of the funds available at the time the letter contract is
executed;

(b) Be entered into without competition when competition
is required by Part 6; or

(c) Be amended to satisfy a new requirement unless that
requirement is inseparable from the existing letter contract.
Any such amendment is subject to the same requirements and
limitations as a new letter contract.

16.603-4 Contract clauses.
(a) The contracting officer shall include in each letter con-

tract the clauses required by this regulation for the type of
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definitive contract contemplated and any additional clauses
known to be appropriate for it.

(b) In addition, the contracting officer shall insert the fol-
lowing clauses in solicitations and contracts when a letter con-
tract is contemplated:

(1) The clause at 52.216-23, Execution and Commence-
ment of Work, except that this clause may be omitted from let-
ter contracts awarded on SF 26;

(2) The clause at 52.216-24, Limitation of Government
Liability, with dollar amounts completed in a manner consis-
tent with 16.603-2(d); and

(3) The clause at 52.216-25, Contract Definitization,
with its paragraph (b) completed in a manner consistent with
16.603-2(c). If at the time of entering into the letter contract,

the contracting officer knows that the definitive contract will
be based on adequate price competition or will otherwise meet
the criteria of 15.403-1 for not requiring submission of certi-
fied cost or pricing data, the words “and certified cost or pric-
ing data in accordance with FAR 15.408, Table 15-2
supporting its proposal” may be deleted from paragraph (a) of
the clause. If the letter contract is being awarded on the basis
of price competition, the contracting officer shall use the
clause with its Alternate I.

(c) The contracting officer shall also insert the clause at
52.216-26, Payments of Allowable Costs Before Definitiza-
tion, in solicitations and contracts if a cost-reimbursement
definitive contract is contemplated, unless the acquisition
involves conversion, alteration, or repair of ships.
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SUBPART 17.5—INTERAGENCY ACQUISITIONS 17.502-1

17.5-1

Subpart 17.5—Interagency Acquisitions 

17.500 Scope of subpart.
(a) This subpart prescribes policies and procedures appli-

cable to all interagency acquisitions under any authority,
except as provided for in paragraph (c) of this section.

(b) This subpart applies to interagency acquisitions, see
2.101 for definition, when—

(1) An agency needing supplies or services obtains them
using another agency’s contract; or

(2) An agency uses another agency to provide acquisi-
tion assistance, such as awarding and administering a con-
tract, a task order, or delivery order.

(c) This subpart does not apply to—
(1) Interagency reimbursable work performed by Fed-

eral employees (other than acquisition assistance), or inter-
agency activities where contracting is incidental to the
purpose of the transaction; or

(2) Orders of $500,000 or less issued against Federal
Supply Schedules.

17.501 General.
(a) Interagency acquisitions are commonly conducted

through indefinite-delivery contracts, such as task- and deliv-
ery-order contracts. The indefinite-delivery contracts used
most frequently to support interagency acquisitions are Fed-
eral Supply Schedules (FSS), Governmentwide acquisition
contracts (GWACs), and multi-agency contracts (MACs).

(b) An agency shall not use an interagency acquisition to
circumvent conditions and limitations imposed on the use of
funds.

(c) An interagency acquisition is not exempt from the
requirements of subpart 7.3, Contractor Versus Government
Performance.

(d) An agency shall not use an interagency acquisition to
make acquisitions conflicting with any other agency’s author-
ity or responsibility (for example, that of the Administrator of
General Services under title 40, United States Code, “Public
Buildings, Property and Works” and title III of the Federal
Property and Administrative Services Act of 1949.)

17.502 Procedures.

17.502-1 General.
(a) Determination of best procurement approach.

(1) Assisted acquisitions. Prior to requesting that another
agency conduct an acquisition on its behalf, the requesting
agency shall make a determination that the use of an inter-
agency acquisition represents the best procurement approach.
As part of the best procurement approach determination, the
requesting agency shall obtain the concurrence of the request-
ing agency’s responsible contracting office in accordance

with internal agency procedures. At a minimum, the determi-
nation shall include an analysis of procurement approaches,
including an evaluation by the requesting agency that using
the acquisition services of another agency—

(i) Satisfies the requesting agency’s schedule, per-
formance, and delivery requirements (taking into account fac-
tors such as the servicing agency’s authority, experience, and
expertise as well as customer satisfaction with the servicing
agency’s past performance);

(ii) Is cost effective (taking into account the reason-
ableness of the servicing agency’s fees); and

(iii) Will result in the use of funds in accordance with
appropriation limitations and compliance with the requesting
agency’s laws and policies.

(2) Direct acquisitions. Prior to placing an order against
another agency’s indefinite-delivery vehicle, the requesting
agency shall make a determination that use of another
agency’s contract vehicle is the best procurement approach
and shall obtain the concurrence of the requesting agency’s
responsible contracting office.  At a minimum, the determina-
tion shall include an analysis, including factors such as:

(i) The suitability of the contract vehicle;
(ii) The value of using the contract vehicle, includ-

ing—
(A) The administrative cost savings from using an

existing contract;
(B) Lower prices, greater number of vendors, and

reasonable vehicle access fees; and
(iii) The expertise of the requesting agency to place

orders and administer them against the selected contract vehi-
cle throughout the acquisition lifecycle.

(b) Written agreement on responsibility for management
and administration.  (1) Assisted acquisitions. (i) Prior to the
issuance of a solicitation, the servicing agency and the
requesting agency shall both sign a written interagency agree-
ment that establishes the general terms and conditions govern-
ing the relationship between the parties, including roles and
responsibilities for acquisition planning, contract execution,
and administration and management of the contract(s) or
order(s). The requesting agency shall provide to the servicing
agency any unique terms, conditions, and applicable agency-
specific statutes, regulations, directives, and other applicable
requirements for incorporation into the order or contract; for
patent rights, see 27.304-2. In preparing interagency agree-
ments to support assisted acquisitions, agencies should review
the Office of Federal Procurement Policy guidance, Inter-
agency Acquisitions, available at http://www.whitehouse.gov/
omb/assets/procurement/iac_revised.pdf.

(ii) Each agency’s file shall include the interagency
agreement between the requesting and servicing agency, and
shall include sufficient documentation to ensure an adequate
audit consistent with 4.801(b).
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(2) Direct acquisitions. The requesting agency admin-
isters the order; therefore, no written agreement with the ser-
vicing agency is required.

(c) Business-case analysis requirements for multi-agency
contracts and governmentwide acquisition contracts. In order
to establish a multi-agency or governmentwide acquisition
contract, a business-case analysis must be prepared by the ser-
vicing agency and approved in accordance with the Office of
Federal Procurement Policy (OFPP) business case guidance,
available at http://www.whitehouse.gov/sites/default/files/
omb/procurement/memo/development-review-and-approval-
of-business-cases-for-certain-interagency-and-agency-
specific-acquisitions-memo.pdf. The business-case analysis
shall—

(1) Consider strategies for the effective participation of
small businesses during acquisition planning (see 7.103(u));

(2) Detail the administration of such contract, including
an analysis of all direct and indirect costs to the Government
of awarding and administering such contract;

(3) Describe the impact such contract will have on the
ability of the Government to leverage its purchasing power,
e.g., will it have a negative effect because it dilutes other exist-
ing contracts;

(4) Include an analysis concluding that there is a need
for establishing the multi-agency contract; and

(5) Document roles and responsibilities in the adminis-
tration of the contract.

17.502-2 The Economy Act.
(a) The Economy Act (31 U.S.C. 1535) authorizes agen-

cies to enter into agreements to obtain supplies or services
from another agency. The FAR applies when one agency uses
another agency’s contract to obtain supplies or services. If the
interagency business transaction does not result in a contract
or an order, then the FAR does not apply. The Economy Act
also provides authority for placement of orders between major
organizational units within an agency; procedures for such
intra-agency transactions are addressed in agency regulations.

(b) The Economy Act applies when more specific statutory
authority does not exist. Examples of more specific authority
are 40 U.S.C. 501 for the Federal Supply Schedules (subpart
8.4), and 40 U.S.C. 11302(e) for Governmentwide acquisition
contracts (GWACs).

(c) Requirements for determinations and findings.
(1) Each Economy Act order to obtain supplies or services by
interagency acquisition shall be supported by a determination
and findings (D&F). The D&F shall—

(i) State that use of an interagency acquisition is in
the best interest of the Government; 

(ii) State that the supplies or services cannot be
obtained as conveniently or economically by contracting
directly with a private source; and

(iii) Include a statement that at least one of the fol-
lowing circumstances applies:

(A) The acquisition will appropriately be made
under an existing contract of the servicing agency, entered
into before placement of the order, to meet the requirements
of the servicing agency for the same or similar supplies or ser-
vices.

(B) The servicing agency has the capability or
expertise to enter into a contract for such supplies or services
that is not available within the requesting agency.

(C) The servicing agency is specifically autho-
rized by law or regulation to purchase such supplies or ser-
vices on behalf of other agencies.

(2) The D&F shall be approved by a contracting officer
of the requesting agency with authority to contract for the sup-
plies or services to be ordered, or by another official desig-
nated by the agency head, except that, if the servicing agency
is not covered by the FAR, approval of the D&F may not be
delegated below the senior procurement executive of the
requesting agency.

(3) The requesting agency shall furnish a copy of the
D&F to the servicing agency with the request for order.

(d) Payment. (1) The servicing agency may ask the
requesting agency, in writing, for advance payment for all or
part of the estimated cost of furnishing the supplies or ser-
vices. Adjustment on the basis of actual costs shall be made
as agreed to by the agencies.

(2) If approved by the servicing agency, payment for
actual costs may be made by the requesting agency after the
supplies or services have been furnished.

(3) Bills rendered or requests for advance payment shall
not be subject to audit or certification in advance of payment.

(4) In no event shall the servicing agency require, or the
requesting agency pay, any fee or charge in excess of the
actual cost (or estimated cost if the actual cost is not known)
of entering into and administering the contract or other agree-
ment under which the order is filled.

17.503 Ordering procedures.
(a) Before placing an order for supplies or services with

another Government agency, the requesting agency shall fol-
low the procedures in 17.502-1 and, if under the Economy
Act, also 17.502-2.

(b) The order may be placed on any form or document that
is acceptable to both agencies. The order should include—

(1) A description of the supplies or services required;
(2) Delivery requirements;
(3) A funds citation;
(4) A payment provision (see 17.502-2(d) for Economy

Act orders); and
(5) Acquisition authority as may be appropriate (see

17.503(d)).
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(c) The requesting and servicing agencies should agree to
procedures for the resolution of disagreements that may arise
under interagency acquisitions, including, in appropriate cir-
cumstances, the use of a third-party forum. If a third party is
proposed, consent of the third party should be obtained in
writing.

(d) When an interagency acquisition requires the servicing
agency to award a contract, the following procedures also
apply:

(1) If a justification and approval or a D&F (other than
the requesting agency’s D&F required in 17.502-2(c)) is
required by law or regulation, the servicing agency shall exe-
cute and issue the justification and approval or D&F. The
requesting agency shall furnish the servicing agency any
information needed to make the justification and approval or
D&F.

(2) The requesting agency shall also be responsible for
furnishing other assistance that may be necessary, such as pro-
viding information or special contract terms needed to comply
with any condition or limitation applicable to the funds of the
requesting agency.

(3) The servicing agency is responsible for compliance
with all other legal or regulatory requirements applicable to
the contract, including—

(i) Having adequate statutory authority for the con-
tractual action; and

(ii) Complying fully with the competition require-
ments of part 6 (see 6.002). However, if the servicing agency
is not subject to the Federal Acquisition Regulation, the
requesting agency shall verify that contracts utilized to meet
its requirements contain provisions protecting the Govern-
ment from inappropriate charges (for example, provisions
mandated for FAR agencies by part 31), and that adequate
contract administration will be provided.

(e) Nonsponsoring Federal agencies may use a Federally
Funded Research and Development Center (FFRDC) only if
the terms of the FFRDC’s sponsoring agreement permit work
from other than a sponsoring agency. Work placed with the
FFRDC is subject to the acceptance by the sponsor and must
fall within the purpose, mission, general scope of effort, or
special competency of the FFRDC. (See 35.017; see also
6.302 for procedures to follow where using other than full and
open competition.) The nonsponsoring agency shall provide
to the sponsoring agency necessary documentation that the
requested work would not place the FFRDC in direct compe-
tition with domestic private industry.

17.504 Reporting requirements.

The senior procurement executive for each executive
agency shall submit to the Director of OMB an annual report
on interagency acquisitions, as directed by OMB.
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SUBPART 18.1—AVAILABLE ACQUISITION FLEXIBILITIES 18.111

18.1-1

18.000 Scope of part.

(a) This part identifies acquisition flexibilities that are
available for emergency acquisitions. These flexibilities are
specific techniques or procedures that may be used to stream-
line the standard acquisition process. This part includes—

(1) Generally available flexibilities; and

(2) Emergency acquisition flexibilities that are avail-
able only under prescribed circumstances.

(b) The acquisition flexibilities in this part are not exempt
from the requirements and limitations set forth in FAR Part 3,
Improper Business Practices and Personal Conflicts of Inter-
est.

(c) Additional flexibilities may be authorized in an execu-
tive agency supplement to the FAR.

18.001 Definition.

“Emergency acquisition flexibilities”, as used in this part,
means flexibilities provided with respect to any acquisition of
supplies or services by or for an executive agency that, as
determined by the head of an executive agency, may be
used—

(a) In support of a contingency operation as defined in
2.101;

(b) To facilitate the defense against or recovery from
nuclear, biological, chemical, or radiological attack against
the United States; or

(c) When the President issues an emergency declaration, or
a major disaster declaration.

Subpart 18.1—Available Acquisition 
Flexibilities

18.101 General.

The FAR includes many acquisition flexibilities that are
available to the contracting officer when certain conditions
are met. These acquisition flexibilities do not require an emer-
gency declaration or designation of contingency operation.

18.102 Central contractor registration.

Contractors are not required to be registered in the Central
Contractor Registration (CCR) database for contracts
awarded to support unusual and compelling needs or emer-
gency acquisitions. (See 4.1102). However, contractors are
required to register with CCR in order to gain access to the
Disaster Response Registry.  Contracting officers shall con-
sult the Disaster Response Registry via https://
www.acquisition.gov to determine the availability of contrac-
tors for debris removal, distribution of supplies, reconstruc-
tion, and other disaster or emergency relief activities inside
the United States and outlying areas. (See 26.205).

18.103 Synopses of proposed contract actions.
Contracting officers need not submit a synopsis notice

when there is an unusual and compelling urgency and the
Government would be seriously injured if the agency com-
plied with the notice time periods. (See 5.202(a)(2).)

18.104 Unusual and compelling urgency.
Agencies may limit the number of sources and full and

open competition need not be provided for contracting actions
involving urgent requirements. (See 6.302-2.)

18.105 Federal Supply Schedules (FSSs), multi-agency 
blanket purchase agreements (BPAs), and multi-
agency indefinite delivery contracts.
Streamlined procedures and a broad range of goods and

services may be available under Federal Supply Schedule
contracts (see Subpart 8.4), multi-agency BPAs (see
8.405-3(a)(6)), or multi-agency, indefinite-delivery contracts
(see 16.505(a)(8)). These contracting methods may offer
agency advance planning, pre-negotiated line items, and spe-
cial terms and conditions that permit rapid response.

18.106 Acquisitions from Federal Prison Industries, Inc. 
(FPI).
Purchase from FPI is not mandatory and a waiver is not

required if public exigency requires immediate delivery or
performance (see 8.605(b)).

18.107 AbilityOne specification changes.
Contracting officers are not held to the notification

required when changes in AbilityOne specifications or
descriptions are required to meet emergency needs. (See
8.712(d).)

18.108 Qualifications requirements.
Agencies may determine not to enforce qualification

requirements when an emergency exists. (See 9.206-1.)

18.109 Priorities and allocations.
The Defense Priorities and Allocations System (DPAS)

supports approved national defense, emergency preparedness,
and energy programs and was established to facilitate rapid
industrial mobilization in case of a national emergency. (See
Subpart 11.6.)

18.110 Soliciting from a single source.
For purchases not exceeding the simplified acquisition

threshold, contracting officers may solicit from one source
under certain circumstances. (See 13.106-1(b).)

18.111 Oral requests for proposals.
Oral requests for proposals are authorized under certain

conditions. (See 15.203(f).)
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18.112 Letter contracts.
Letter contracts may be used when contract performance

must begin immediately. (See 16.603.)

18.113 Interagency acquisitions.
Interagency acquisitions are authorized under certain con-

ditions. (See Subpart 17.5.)

18.114 Contracting with the Small Business 
Administration (The 8(a) Program).
Contracts may be awarded to the Small Business Admin-

istration (SBA) for performance by eligible 8(a) firms on
either a sole source or competitive basis. (See Subpart 19.8.)

18.115 HUBZone sole source awards.
Contracts may be awarded to Historically Underutilized

Business Zone (HUBZone) small business concerns on a sole
source basis. (See 19.1306.)

18.116 Service-disabled Veteran-owned Small Business 
(SDVOSB) sole source awards.
Contracts may be awarded to Service-disabled Veteran-

owned Small Business (SDVOSB) concerns on a sole source
basis. (See 19.1406.)

18.117 Awards to economically disadvantaged women-
owned small business (EDWOSB) concerns and 
women-owned small business (WOSB) concerns 
eligible under the WOSB Program.
Contracts may be awarded to EDWOSB concerns and

WOSB concerns on a competitive basis.  (See subpart 19.15.)

18.118 Overtime approvals.
Overtime approvals may be retroactive if justified by

emergency circumstances. (See 22.103-4(i).)

18.119 Trade agreements.
The policies and procedures of FAR 25.4 may not apply to

acquisitions not awarded under full and open competition (see
25.401(a)(5)).

18.120 Use of patented technology under the North 
American Free Trade Agreement.
Requirement to obtain authorization prior to use of pat-

ented technology may be waived in circumstances of extreme
urgency or national emergency. (See 27.204-1.)

18.121 Bid guarantees.
The chief of the contracting office may waive the require-

ment to obtain a bid guarantee for emergency acquisitions
when a performance bond or a performance bond and pay-
ment bond is required. (See 28.101-1(c).)

18.122 Advance payments.
Agencies may authorize advance payments to facilitate the

national defense for actions taken under Public Law 85-804
(see Subpart 50.1, Extraordinary Contractual Actions). These
advance payments may be made at or after award of sealed bid
contracts, as well as negotiated contracts. (See 32.405.)

18.123 Assignment of claims.
The use of the no-setoff provision may be appropriate to

facilitate the national defense in the event of a national emer-
gency or natural disaster. (See 32.803(d).)

18.124 Electronic funds transfer.
Electronic funds transfer payments may be waived for

acquisitions to support unusual and compelling needs or
emergency acquisitions. (See 32.1103(e).)

18.125 Protest to GAO.
When urgent and compelling circumstances exist, agency

protest override procedures allow the head of the contracting
activity to determine that the contracting process may con-
tinue after GAO has received a protest. (See 33.104(b) and
(c).)

18.126 Contractor rent-free use of Government property.
Rental requirements do not apply to items of Government

production and research property that are part of a general pro-
gram approved by the Federal Emergency Management
Agency and meet certain criteria. (See 45.301.)

18.127 Extraordinary contractual actions.
Subpart 50.1 prescribes policies and procedures for enter-

ing into, amending, or modifying contracts in order to facili-
tate the national defense under the extraordinary emergency
authority granted by Public Law 85-804 (50 U.S.C. 1431-
1434). This includes—

(a) Amending contracts without consideration (see
50.103-2(a));

(b) Correcting or mitigating mistakes in a contract (see
50.103-2(b)); and

(c) Formalizing informal commitments (See 50.103-2(c)).
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activities for which sanctions may be imposed on or after
July 1, 2010—

(i) Knowingly making an investment of $20,000,000
or more, or a combination of investments of $5,000,000 or
more that equal or exceed $20,000,000 in a 12–month period,
that directly and significantly contribute to the enhancement
of Iran’s ability to develop petroleum resources.

(ii) Knowingly selling, leasing or providing to Iran
goods, services, technology, information, or support with a
fair market value of $1,000,000 or more, or during a 12–
month period with an aggregate fair market value of
$5,000,000 or more, that could directly and significantly facil-
itate the maintenance or expansion of Iran’s domestic produc-
tion of refined petroleum products, including any direct and
significant assistance with respect to the construction, mod-
ernization, or repair of petroleum refineries.

(iii) Knowingly selling or providing to Iran refined
petroleum products with a fair market value of $1,000,000 or
more, or during a 12–month period with an aggregate fair
market value of $5,000,000 or more.

(iv) Knowingly selling, leasing, or providing to Iran
goods, services, technology, information, or support with a
fair market value of $1,000,000 or more, or during a 12–
month period with an aggregate fair market value of
$5,000,000 or more, that could directly and significantly con-
tribute to the enhancement of Iran’s ability to import refined
petroleum products, including—

(A) Certain insurance or reinsurance, underwrit-
ing, financing, or brokering for the sale, lease, or provision of
such items, or

(B) Providing ships or shipping services to
deliver refined petroleum products to Iran.

(v) Exporting, transferring, or otherwise providing to
Iran any goods, services, technology or other items knowing
that it would contribute materially to the ability of Iran to
acquire or develop chemical, biological, or nuclear weapons
or related technologies, or acquire or develop destabilizing
numbers and types of advanced conventional weapons.

(b) Remedies. Upon the determination of a false certifica-
tion under paragraph (a) of this subsection, the agency shall
take one or more of the following actions:

(1) The contracting officer may terminate the contract
in accordance with procedures in part 19, or for commercial
items, 12.403.

(2) The suspending official may suspend the contractor
in accordance with the procedures in subpart 9.4.

(3) The debarring official may debar the contractor for
a period not to exceed 3 years in accordance with the proce-
dures in subpart 9.4.

(c) Exception for trade agreements. The certification
requirements of paragraph (a) of this subsection do not apply
with respect to the procurement of eligible products, as
defined in section 308(4) of the Trade Agreements Act of

1974 (19 U.S.C. 2518(4)), of any foreign country or instru-
mentality designated under section 301(b) of that Act (19
U.S.C. 2511(b)) (see subpart 25.4).

25.703-3 Comprehensive Iran Sanctions, Accountability, 
and Divestment Act of 2010, section 106.
(a) The head of an executive agency may not enter into or

extend a contract for the procurement of goods or services
with a person that exports certain sensitive technology to Iran,
as determined by the President and listed on the Excluded Par-
ties List System via https://www.acquisition.gov.

(b) Each offeror must represent that it does not export any
sensitive technology to the government of Iran or any entities
or individuals owned or controlled by, or acting on behalf or
at the direction of, the government of Iran.

(c) Exception for trade agreements.  The representation
requirement of paragraph (b) of this subsection does not apply
with respect to the procurement of eligible products, as
defined in section 308(4) of the Trade Agreements Act of
1974 (19 U.S.C. 2518(4)), of any foreign country or instru-
mentality designated under section 301(b) of that Act (19
U.S.C. 2511(b)) (see subpart 25.4).

25.703-4 Waiver.
(a) An agency or contractor seeking a waiver of these

requirements, consistent with section 6(b)(5) of the Iran Sanc-
tions Act or section 401(b) of the Comprehensive Iran Sanc-
tions, Accountability, and Divestment Act of 2010 (Pub. L.
111-195), and the Presidential Memorandum of September
23, 2010 (75 FR 67025), shall submit the request to the Office
of Federal Procurement Policy, allowing sufficient time for
review and approval.

(b) Agencies may request a waiver on an individual or class
basis; however, waivers are not indefinite and can be can-
celled, if warranted.

(1) A class waiver may be requested only when the class
of supplies or equipment is not available from any other
source and it is in the national interest.

(2) Prior to submitting the waiver request, the request
must be reviewed and cleared by the agency head.

(c) In general, all waiver requests should include the fol-
lowing information:

(1) Agency name, complete mailing address, and point
of contact name, telephone number, and e-mail address.

(2) Offeror’s name, complete mailing address, and point
of contact name, telephone number, and e-mail address.

(3) Description/nature of product or service.
(4) The total cost and length of the contract.
(5) Justification, with market research demonstrating

that no other offeror can provide the product or service and
stating why the product or service must be procured from this
offeror, as well as why it is in the national interest for the Pres-
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ident to waive the prohibition on contracting with this offeror
that—

(i) Conducts activities for which sanctions may be
imposed under section 5 of the Iran Sanctions Act; or

(ii) Exports sensitive technology to the government
of Iran or any entities or individuals owned or controlled by,
or acting on behalf or at the direction of, the government of
Iran.

(6) Documentation regarding the offeror’s past perfor-
mance and integrity (see the Past Performance Information
Retrieval System and the Federal Awardee Performance
Information and Integrity System at www.ppirs.gov, and any
other relevant information).

(7) Information regarding the offeror’s relationship or
connection with other firms that—

(i) Conduct activities for which sanctions may be
imposed under section 5 of the Iran Sanctions Act; or

(ii) Export sensitive technology to the government of
Iran or any entities or individuals owned or controlled by, or
acting on behalf or at the direction of, the government of Iran.

(8) Describe—
(i) The activities in which the offeror is engaged for

which sanctions may be imposed under section 5 of the Iran
Sanctions Act; or

(ii) The sensitive technology and the entity or indi-
vidual to which it was exported (i.e., the government of Iran
or an entity or individual owned or controlled by, or acting on
behalf or at the direction of, the government of Iran).

www.ppirs.gov
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26.2-1

Subpart 26.2—Disaster or Emergency 
Assistance Activities

26.200 Scope of subpart.
This subpart implements the Robert T. Stafford Disaster

Relief and Emergency Assistance Act (42 U.S.C. 5150),
which provides a preference for local organizations, firms,
and individuals when contracting for major disaster or emer-
gency assistance activities.

26.201 Definitions.
“Emergency response contract” means a contract with pri-

vate entities that supports assistance activities in a major
disaster or emergency area, such as debris clearance, distribu-
tion of supplies, or reconstruction.

“Local firm” means a private organization, firm, or indi-
vidual residing or doing business primarily in a major disaster
or emergency area.

“Major disaster or emergency area” means the area
included in the official Presidential declaration(s) and any
additional areas identified by the Department of Homeland
Security.  Major disaster declarations and emergency declara-
tions are published in the Federal Register and are available
at http://www.fema.gov/news/disasters.fema.

26.202 Local area preference.
When awarding emergency response contracts during the

term of a major disaster or emergency declaration by the Pres-
ident of the United States under the authority of the Robert T.
Stafford Disaster Relief and Emergency Assistance Act (42
U.S.C. 5121, et seq.), preference shall be given, to the extent
feasible and practicable, to local firms.  Preference may be
given through a local area set-aside or an evaluation prefer-
ence.

26.202-1 Local area set-aside.
The contracting officer may set aside solicitations to allow

only local firms within a specific geographic area to compete
(see 6.208).

(a) The contracting officer, in consultation with the
requirements office, shall define the specific geographic area
for the local set-aside.

(b) A major disaster or emergency area may span counties
in several contiguous States. The set-aside area need not
include all the counties in the declared disaster/emergency
area(s), but cannot go outside it.

(c) The contracting officer shall also determine whether a
local area set-aside should be further restricted to small busi-
ness concerns in the set-aside area (see Part 19).

26.202-2 Evaluation preference.
The contracting officer may use an evaluation preference,

when authorized in agency regulations or procedures.

26.203 Transition of work.
(a) In anticipation of potential emergency response

requirements, agencies involved in response planning should
consider awarding emergency response contracts before a
major disaster or emergency occurs to ensure immediate
response and relief.  These contracts should be structured to
respond to immediate emergency response needs, and should
not be structured in any way that may inhibit the transition of
emergency response work to local firms (e.g., unnecessarily
broad scopes of work or long periods of performance).

(b) 42 U.S.C. 5150(b)(2) requires that agencies perform-
ing response, relief, and reconstruction activities  transition to
local firms any work performed under contracts in effect on
the date on which the President declares a major disaster or
emergency, unless the head of such agency determines in writ-
ing that it is not feasible or practicable.  This determination
may be made on an individual contract or class basis.  The
written determination shall be prepared within a reasonable
time given the circumstances of the emergency.

(c) In effecting the transition, agencies are not required to
terminate or renegotiate existing contracts.  Agencies should
transition the work at the earliest practical opportunity after
consideration of the following:

(1) The potential duration of the disaster or emergency. 
(2) The severity of the disaster or emergency.
(3) The scope and structure of the existing contract,

including its period of performance and the milestone(s) at
which a transition is reasonable (e.g., before exercising an
option).

(4) The potential impact of a transition, including safety,
national defense, and mobilization.

(5) The expected availability of qualified local offerors
who can provide the products or services at a reasonable price.

(d) The agency shall transition the work to local firms
using the local area set-aside identified in 26.202-1.

26.204 Justification for expenditures to other than local 
firms.
(a) 42 U.S.C. 5150(b)(1) requires that, subsequent to any

Presidential declaration of a major disaster or emergency, any
expenditure of Federal funds, under an emergency response
contract not awarded to a local firm, must be justified in writ-
ing in the contract file.  The justification should include con-
sideration for the scope of the major disaster or emergency
and the immediate requirements or needs of supplies and ser-
vices to ensure life is protected, victims are cared for, and
property is protected.

(b) The justification may be made on an individual or class
basis.  The contracting officer approves the justification.

26.205 Disaster Response Registry.
(a) Contracting officers shall consult the Disaster

Response Registry via https://www.acquisition.gov to deter-
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mine the availability of contractors for debris removal, distri-
bution of supplies, reconstruction, and other disaster or
emergency relief activities inside the United States and outly-
ing areas.

(b)  A list of prospective vendors voluntarily participating
in the Disaster Response Registry can be retrieved using the
CCR Search tool, which can be accessed via https://
www.acquisition.gov. These vendors may be identified by
selecting the criteria for “Disaster Response Contractors”.
Contractors are required to register with CCR in order to gain
access to the Disaster Response Registry.

26.206 Solicitation provision and contract clauses.
(a) The contracting officer shall insert the provision at

52.226-3, Disaster or Emergency Area Representation, in
solicitations involving the local area set-aside.  For commer-
cial items, see 12.301(e)(4).

(b) The contracting officer shall insert the clause at
52.226-4, Notice of Disaster or Emergency Area Set-aside in
solicitations and contracts involving local area set-asides.

(c) The contracting officer shall insert the clause at
52.226-5, Restrictions on Subcontracting Outside Disaster or
Emergency Area, in all solicitations and contracts that involve
local area set-asides.

FAC 2005–55 FEBRUARY 2, 2012

https://www.acquisition.gov
https://www.acquisition.gov


SUBPART 31.2—CONTRACTS WITH COMMERCIAL ORGANIZATIONS 31.205-11

31.2-11

within reasonable limits of accuracy; e.g., anticipated costs of
rejects and defective work. Contingencies of this category are
to be included in the estimates of future costs so as to provide
the best estimate of performance cost.

(2) Those that may arise from presently known or
unknown conditions, the effect of which cannot be measured
so precisely as to provide equitable results to the contractor
and to the Government; e.g., results of pending litigation.
Contingencies of this category are to be excluded from cost
estimates under the several items of cost, but should be dis-
closed separately (including the basis upon which the contin-
gency is computed) to facilitate the negotiation of appropriate
contractual coverage. (See, for example, 31.205-6(g) and
31.205-19.)

31.205-8 Contributions or donations.
Contributions or donations, including cash, property and

services, regardless of recipient, are unallowable, except as
provided in 31.205-1(e)(3).

31.205-9 [Reserved]

31.205-10 Cost of money.
(a) General. Cost of money—

(1) Is an imputed cost that is not a form of interest on
borrowings (see 31.205-20);

(2) Is an “incurred cost” for cost-reimbursement pur-
poses under applicable cost-reimbursement contracts and for
progress payment purposes under fixed-price contracts; and

(3) Refers to—
(i) Facilities capital cost of money

(48 CFR 9904.414); and
(ii) Cost of money as an element of the cost of capital

assets under construction (48 CFR 9904.417).
(b) Cost of money is allowable, provided—

(1) It is measured, assigned, and allocated to contracts
in accordance with 48 CFR 9904.414 or measured and added
to the cost of capital assets under construction in accordance
with 48 CFR 9904.417, as applicable;

(2) The requirements of 31.205-52, which limit the
allowability of cost of money, are followed; and

(3) The estimated facilities capital cost of money is spe-
cifically identified and proposed in cost proposals relating to
the contract under which the cost is to be claimed.

(c) Actual interest cost in lieu of the calculated imputed
cost of money is unallowable.

31.205-11 Depreciation.
(a) Depreciation on a contractor’s plant, equipment, and

other capital facilities is an allowable contract cost, subject to
the limitations contained in this cost principle. For tangible
personal property, only estimated residual values that exceed
10 percent of the capitalized cost of the asset need be used in
establishing depreciable costs. Where either the declining bal-
ance method of depreciation or the class life asset depreciation

range system is used, the residual value need not be deducted
from capitalized cost to determine depreciable costs. Depre-
ciation cost that would significantly reduce the book value of
a tangible capital asset below its residual value is unallowable.

(b) Contractors having contracts subject to
48 CFR 9904.409, Depreciation of Tangible Capital Assets,
shall adhere to the requirement of that standard for all fully
CAS-covered contracts and may elect to adopt the standard
for all other contracts. All requirements of 48 CFR 9904.409
are applicable if the election is made, and contractors must
continue to follow it until notification of final acceptance of
all deliverable items on all open negotiated Government
contracts.

(c) For contracts to which 48 CFR 9904.409 is not applied,
except as indicated in paragraphs (g) and (h) of this subsec-
tion, allowable depreciation shall not exceed the amount used
for financial accounting purposes, and shall be determined in
a manner consistent with the depreciation policies and proce-
dures followed in the same segment on non-Government
business.

(d) Depreciation, rental, or use charges are unallowable on
property acquired from the Government at no cost by the con-
tractor or by any division, subsidiary, or affiliate of the con-
tractor under common control.

(e) The depreciation on any item which meets the criteria
for allowance at price under 31.205-26(e) may be based on
that price, provided the same policies and procedures are used
for costing all business of the using division, subsidiary, or
organization under common control.

(f) No depreciation or rental is allowed on property fully
depreciated by the contractor or by any division, subsidiary,
or affiliate of the contractor under common control. However,
a reasonable charge for using fully depreciated property may
be agreed upon and allowed (but, see 31.109(h)(2)). In deter-
mining the charge, consideration shall be given to cost, total
estimated useful life at the time of negotiations, effect of any
increased maintenance charges or decreased efficiency due to
age, and the amount of depreciation previously charged to
Government contracts or subcontracts.

(g) Whether or not the contract is otherwise subject to CAS
the following apply:

(1) The requirements of 31.205-52 shall be observed.
(2) In the event of a write-down from carrying value to

fair value as a result of impairments caused by events or
changes in circumstances, allowable depreciation of the
impaired assets is limited to the amounts that would have been
allowed had the assets not been written down (see
31.205-16(g)). However, this does not preclude a change in
depreciation resulting from other causes such as permissible
changes in estimates of service life, consumption of services,
or residual value.

(3) (i) In the event the contractor reacquires property
involved in a sale and leaseback arrangement, allowable
depreciation of reacquired property shall be based on the net
book value of the asset as of the date the contractor originally
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became a lessee of the property in the sale and leaseback
arrangement—

(A) Adjusted for any allowable gain or loss deter-
mined in accordance with 31.205-16(b); and

(B) Less any amount of depreciation expense
included in the calculation of the amount that would have been
allowed had the contractor retained title under
31.205-11(h)(1) and 31.205-36(b)(2).

(ii) As used in this paragraph (g)(3), “reacquired
property” is property that generated either any depreciation
expense or any cost of money considered in the calculation of
the limitations under 31.205-11(h)(1) and 31.205-36(b)(2)
during the most recent accounting period prior to the date of
reacquisition.

(h) A “capital lease,” as defined in Financial Accounting
Standards Board’s Accounting Standards Codification (FASB
ASC) 840, Leases, is subject to the requirements of this cost
principle. (See 31.205-36 for Operating Leases.) FASB ASC
840 requires that capital leases be treated as purchased assets,
i.e., be capitalized, and the capitalized value of such assets be
distributed over their useful lives as depreciation charges or
over the leased life as amortization charges, as appropriate,
except that—

(1) Lease costs under a sale and leaseback arrangement
are allowable only up to the amount that would be allowed if
the contractor retained title, computed based on the net book
value of the asset on the date the contractor becomes a lessee
of the property adjusted for any gain or loss recognized in
accordance with 31.205-16(b); and

(2) If it is determined that the terms of the capital lease
have been significantly affected by the fact that the lessee and
lessor are related, depreciation charges are not allowable in
excess of those that would have occurred if the lease contained
terms consistent with those found in a lease between unrelated
parties.

31.205-12 Economic planning costs.
Economic planning costs are the costs of general long-

range management planning that is concerned with the future
overall development of the contractor’s business and that may
take into account the eventual possibility of economic dislo-
cations or fundamental alterations in those markets in which
the contractor currently does business. Economic planning
costs are allowable. Economic planning costs do not include
organization or reorganization costs covered by 31.205-27.
See 31.205-38 for market planning costs other than economic
planning costs.

31.205-13 Employee morale, health, welfare, food service, 
and dormitory costs and credits.
(a) Aggregate costs incurred on activities designed to

improve working conditions, employer-employee relations,
employee morale, and employee performance (less income
generated by these activities) are allowable, subject to the lim-
itations contained in this subsection. Some examples of allow-
able activities are—

(1) House publications;
(2) Health clinics;
(3) Wellness/fitness centers;
(4) Employee counseling services; and
(5) Food and dormitory services for the contractor’s

employees at or near the contractor’s facilities. These services
include—

(i) Operating or furnishing facilities for cafeterias,
dining rooms, canteens, lunch wagons, vending machines, liv-
ing accommodations; and

(ii) Similar types of services.
(b) Costs of gifts are unallowable. (Gifts do not include

awards for performance made pursuant to 31.205-6(f) or
awards made in recognition of employee achievements pur-
suant to an established contractor plan or policy.)

(c) Costs of recreation are unallowable, except for the costs
of employees’ participation in company sponsored sports
teams or employee organizations designed to improve com-
pany loyalty, team work, or physical fitness.

(d)(1) The allowability of food and dormitory losses are
determined by the following factors:

(i) Losses from operating food and dormitory ser-
vices are allowable only if the contractor’s objective is to
operate such services on a break-even basis.

(ii) Losses sustained because food services or lodg-
ing accommodations are furnished without charge or at prices
or rates which obviously would not be conducive to the
accomplishment of the objective in paragraph (d)(1)(i) of this
subsection are not allowable, except as described in
paragraph (d)(1)(iii) of this subsection.

(iii) A loss may be allowed to the extent that the con-
tractor can demonstrate that unusual circumstances exist such
that even with efficient management, operating the services
on a break-even basis would require charging inordinately
high prices, or prices or rates higher than those charged by
commercial establishments offering the same services in the
same geographical areas. The following are examples of
unusual circumstances:

(A) The contractor must provide food or dormi-
tory services at remote locations where adequate commercial
facilities are not reasonably available.

(B) The contractor’s charged (but unproductive)
labor costs would be excessive if the services were not
available.

(C) If cessation or reduction of food or dormitory
operations will not otherwise yield net cost savings.

(2) Costs of food and dormitory services shall include
an allocable share of indirect expenses pertaining to these
activities.

(e) When the contractor has an arrangement authorizing an
employee association to provide or operate a service, such as
vending machines in the contractor’s plant, and retain the
profits, such profits shall be treated in the same manner as if
the contractor were providing the service (but see
paragraph (f) of this subsection).
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(3) The costs must not be otherwise unallowable under
Subpart 31.2.

(4) Amounts to be reimbursed shall not exceed the
employee’s actual expenses, except as provided for in para-
graphs (b)(5) and (b)(6) of this subsection.

(5) For miscellaneous costs of the type discussed in
paragraph (a)(5) of this subsection, a lump-sum amount, not
to exceed $5,000, may be allowed in lieu of actual costs.

(6)(i) Reimbursement on a lump-sum basis may be
allowed for any of the following relocation costs when ade-
quately supported by data on the individual elements (e.g.,
transportation, lodging, and meals) comprising the build-up of
the lump-sum amount to be paid based on the circumstances
of the particular employee’s relocation:

(A) Costs of finding a new home, as discussed in
paragraph (a)(2) of this subsection.

(B) Costs of travel to the new location, as dis-
cussed in paragraph (a)(1) of this subsection (but not costs for
the transportation of household goods).

(C) Costs of temporary lodging, as discussed in
paragraph (a)(2) of this subsection.

(ii) When reimbursement on a lump-sum basis is
used, any adjustments to reflect actual costs are unallowable.

(c) The following types of costs are unallowable:
(1) Loss on the sale of a home.
(2) Costs incident to acquiring a home in the new loca-

tion as follows:
(i) Real estate brokers’ fees and commissions.
(ii) Costs of litigation.
(iii) Real and personal property insurance against

damage or loss of property.
(iv) Mortgage life insurance.
(v) Owner’s title policy insurance when such insur-

ance was not previously carried by the employee on the old
residence. (However, the cost of a mortgage title policy is
allowable.)

(vi) Property taxes and operating or maintenance
costs.

(3) Continuing mortgage principal payments on a resi-
dence being sold.

(4) Costs incident to furnishing equity or nonequity
loans to employees or making arrangements with lenders for
employees to obtain lower-than-market rate mortgage loans.

(d) If relocation costs for an employee have been allowed
either as an allocable indirect or direct cost, and the employee
resigns within 12 months for reasons within the employee’s
control, the contractor shall refund or credit the relocation
costs to the Government.

(e) Subject to the requirements of paragraphs (a) through
(d) of this section, the costs of family movements and of per-
sonnel movements of a special or mass nature are allowable.
The cost, however, should be assigned on the basis of work
(contracts) or time period benefited.

(f) Relocation costs (both outgoing and return) of employ-
ees who are hired for performance on specific contracts or
long-term field projects are allowable if—

(1) The term of employment is 12 months or more;
(2) The employment agreement specifically limits the

duration of employment to the time spent on the contract or
field project for which the employee is hired;

(3) The employment agreement provides for return
relocation to the employee’s permanent and principal home
immediately prior to the outgoing relocation, or other location
of equal or lesser cost; and

(4) The relocation costs are determined under the rules
of paragraphs (a) through (d) of this section. However, the
costs to return employees, who are released from employment
upon completion of field assignments pursuant to their
employment agreements, are not subject to the refund or
credit requirement of paragraph (d).

31.205-36 Rental costs.
(a) This subsection is applicable to the cost of renting or

leasing real or personal property acquired under “operating
leases” as defined in Financial Accounting Standards Board’s
Accounting Standards Codification (FASB ASC) 840,
Leases. (See 31.205-11 for Capital Leases.)

(b) The following costs are allowable:
(1) Rental costs under operating leases, to the extent that

the rates are reasonable at the time of the lease decision, after
consideration of—

(i) Rental costs of comparable property, if any;
(ii) Market conditions in the area;
(iii) The type, life expectancy, condition, and value

of the property leased;
(iv) Alternatives available; and
(v) Other provisions of the agreement.

(2) Rental costs under a sale and leaseback arrangement
only up to the amount the contractor would be allowed if the
contractor retained title, computed based on the net book
value of the asset on the date the contractor becomes a lessee
of the property adjusted for any gain or loss recognized in
accordance with 31.205-16(b).

(3) Charges in the nature of rent for property between
any divisions, subsidiaries, or organizations under common
control, to the extent that they do not exceed the normal costs
of ownership, such as depreciation, taxes, insurance, facilities
capital cost of money, and maintenance (excluding interest or
other unallowable costs pursuant to Part 31), provided that no
part of such costs shall duplicate any other allowed cost.
Rental cost of personal property leased from any division,
subsidiary, or affiliate of the contractor under common con-
trol, that has an established practice of leasing the same or
similar property to unaffiliated lessees shall be allowed in
accordance with paragraph (b)(1) of this subsection.
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(c) The allowability of rental costs under unexpired leases
in connection with terminations is treated in 31.205-42(e).

31.205-37 Royalties and other costs for use of patents.
(a) Royalties on a patent or amortization of the cost of pur-

chasing a patent or patent rights necessary for the proper per-
formance of the contract and applicable to contract products
or processes are allowable unless—

(1) The Government has a license or the right to a free
use of the patent;

(2) The patent has been adjudicated to be invalid, or has
been administratively determined to be invalid;

(3) The patent is considered to be unenforceable; or
(4) The patent is expired.

(b) Care should be exercised in determining reasonable-
ness when the royalties may have been arrived at as a result
of less-than-arm’s-length bargaining; e.g., royalties—

(1) Paid to persons, including corporations, affiliated
with the contractor;

(2) Paid to unaffiliated parties, including corporations,
under an agreement entered into in contemplation that a Gov-
ernment contract would be awarded; or

(3) Paid under an agreement entered into after the con-
tract award.

(c) In any case involving a patent formerly owned by the
contractor, the royalty amount allowed should not exceed the
cost which would have been allowed had the contractor
retained title.

(d) See 31.109 regarding advance agreements.

31.205-38 Selling costs.
(a) “Selling” is a generic term encompassing all efforts to

market the contractor’s products or services, some of which
are covered specifically in other subsections of 31.205. The
costs of any selling efforts other than those addressed in this
cost principle are unallowable.

(b) Selling activity includes the following broad
categories:

(1) Advertising. Advertising is defined at 31.205-1(b),
and advertising costs are subject to the allowability provisions
of 31.205-1(d) and (f).

(2) Corporate image enhancement. Corporate image
enhancement activities, including broadly targeted sales
efforts, other than advertising, are included within the defini-
tion of public relations at 31.205-1(a), and the costs of such
efforts are subject to the allowability provisions at
31.205-1(e) and (f).

(3) Bid and proposal costs. Bid and proposal costs are
defined at 31.205-18 and are subject to the allowability pro-
visions of that subsection.

(4) Market planning. Market planning involves market
research and analysis and general management planning con-
cerned with development of the contractor’s business. Long-

range market planning costs are subject to the allowability
provisions of 31.205-12. Other market planning costs are
allowable.

(5) Direct selling. Direct selling efforts are those acts or
actions to induce particular customers to purchase particular
products or services of the contractor. Direct selling is char-
acterized by person-to-person contact and includes such
efforts as familiarizing a potential customer with the contrac-
tor’s products or services, conditions of sale, service capabil-
ities, etc. It also includes negotiation, liaison between
customer and contractor personnel, technical and consulting
efforts, individual demonstrations, and any other efforts hav-
ing as their purpose the application or adaptation of the con-
tractor’s products or services for a particular customer’s use.
The cost of direct selling efforts is allowable.

(c) Notwithstanding any other provision of this subsection,
sellers’ or agents’ compensation, fees, commissions, percent-
ages, retainer or brokerage fees, whether or not contingent
upon the award of contracts, are allowable only when paid to
bona fide employees or established commercial or selling
agencies maintained by the contractor for the purpose of
securing business.

31.205-39 Service and warranty costs.
Service and warranty costs include those arising from ful-

fillment of any contractual obligation of a contractor to pro-
vide services such as installation, training, correcting defects
in the products, replacing defective parts, and making refunds
in the case of inadequate performance. When not inconsistent
with the terms of the contract, service and warranty costs are
allowable. However, care should be exercised to avoid dupli-
cation of the allowance as an element of both estimated prod-
uct cost and risk.

31.205-40 Special tooling and special test equipment 
costs.
(a) The terms “special tooling” and “special test equip-

ment” are defined in 2.101(b).
(b) The cost of special tooling and special test equipment

used in performing one or more Government contracts is
allowable and shall be allocated to the specific Government
contract or contracts for which acquired, except that the cost
of—

(1) Items acquired by the contractor before the effective
date of the contract (or replacement of such items), whether or
not altered or adapted for use in performing the contract, and

(2) Items which the contract schedule specifically
excludes, shall be allowable only as depreciation or
amortization.

(c) When items are disqualified as special tooling or spe-
cial test equipment because with relatively minor expense
they can be made suitable for general purpose use and have a
value as such commensurate with their value as special tool-
ing or special test equipment, the cost of adapting the items for
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(a) Existing alternative sources for satisfying agency
requirements cannot effectively meet the special research or
development needs.

(b) The notices required for publication (see 5.205(b)) are
placed as required.

(c) There is sufficient Government expertise available to
adequately and objectively evaluate the work to be performed
by the FFRDC.

(d) The Executive Office of the President, Office of Sci-
ence and Technology Policy, Washington, DC 20506, is
notified.

(e) Controls are established to ensure that the costs of the
services being provided to the Government are reasonable.

(f) The basic purpose and mission of the FFRDC is stated
clearly enough to enable differentiation between work which
should be performed by the FFRDC and that which should be
performed by non-FFRDC’s.

(g) A reasonable continuity in the level of support to the
FFRDC is maintained, consistent with the agency’s need for
the FFRDC and the terms of the sponsoring agreement.

(h) The FFRDC is operated, managed, or administered by
an autonomous organization or as an identifiably separate
operating unit of a parent organization, and is required to oper-
ate in the public interest, free from organizational conflict of
interest, and to disclose its affairs (as an FFRDC) to the pri-
mary sponsor.

(i) Quantity production or manufacturing is not performed
unless authorized by legislation.

(j) Approval is received from the head of the sponsoring
agency.

35.017-3 Using an FFRDC.
(a) All work placed with the FFRDC must be within the

purpose, mission, general scope of effort, or special compe-
tency of the FFRDC.

(b) Where the use of the FFRDC by a nonsponsor is per-
mitted by the sponsor, the sponsor shall be responsible for
compliance with paragraph (a) of this subsection.

(1) The nonsponsoring agency shall prepare a determi-
nation in accordance with 17.502-1(a) and provide the docu-
mentation required by 17.503(e) to the sponsoring agency.

(2) When a D&F is required pursuant to 17.502-2(c), the
nonsponsoring agency may incorporate the determination
required by 17.502-1(a) into the D&F and provide the docu-
mentation required by 17.503(e) to the sponsoring agency.

(3) When permitted by the sponsor, a Federal agency
may contract directly with the FFRDC, in which case that
Federal agency is responsible for compliance with part 6.

35.017-4 Reviewing FFRDC’s.
(a) The sponsor, prior to extending the contract or agree-

ment with an FFRDC, shall conduct a comprehensive review
of the use and need for the FFRDC. The review will be coor-

dinated with any co-sponsors and may be performed in con-
junction with the budget process. If the sponsor determines
that its sponsorship is no longer appropriate, it shall apprise
other agencies which use the FFRDC of the determination and
afford them an opportunity to assume sponsorship.

(b) Approval to continue or terminate the sponsorship shall
rest with the head of the sponsoring agency. This determina-
tion shall be based upon the results of the review conducted
in accordance with paragraph (c) of this subsection.

(c) An FFRDC review should include the following:
(1) An examination of the sponsor’s special technical

needs and mission requirements that are performed by the
FFRDC to determine if and at what level they continue to
exist.

(2) Consideration of alternative sources to meet the
sponsor’s needs.

(3) An assessment of the efficiency and effectiveness of
the FFRDC in meeting the sponsor’s needs, including the
FFRDC’s ability to maintain its objectivity, independence,
quick response capability, currency in its field(s) of expertise,
and familiarity with the needs of its sponsor.

(4) An assessment of the adequacy of the FFRDC man-
agement in ensuring a cost-effective operation.

(5) A determination that the criteria for establishing the
FFRDC continue to be satisfied and that the sponsoring agree-
ment is in compliance with 35.017-1.

35.017-5 Terminating an FFRDC.
When a sponsor’s need for the FFRDC no longer exists, the

sponsorship may be transferred to one or more Government
agencies, if appropriately justified. If the FFRDC is not trans-
ferred to another Government agency, it shall be phased out.

35.017-6 Master list of FFRDC’s.
The National Science Foundation (NSF) maintains a mas-

ter Government list of FFRDC’s. Primary sponsors will pro-
vide information on each FFRDC, including sponsoring
agreements, mission statements, funding data, and type of
R&D being performed, to the NSF upon its request for such
information.

35.017-7 Limitation on the creation of new FFRDC’s.
Pursuant to 10 U.S.C. 2367, the Secretary of Defense, the

Secretary of the Army, the Secretary of the Navy, the Secre-
tary of the Air Force, the Secretary of Transportation, and the
Administrator of the National Aeronautics and Space Admin-
istration may not obligate or expend amounts appropriated to
the Department of Defense for purposes of operating an
FFRDC that was not in existence before June 2, 1986, until—

(a) The head of the agency submits to Congress a report
with respect to such center that describes the purpose, mis-
sion, and general scope of effort of the center; and
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(b) A period of 60 days, beginning on the date such report
is received by Congress, has elapsed.

*       *       *       *       *       *



SUBPART 36.6—ARCHITECT-ENGINEER SERVICES 36.602-1

36.6-1

Subpart 36.6—Architect-Engineer Services

36.600 Scope of subpart.
This subpart prescribes policies and procedures applicable

to the acquisition of architect-engineer services, including
orders for architect-engineer services under multi-agency
contracts (see 16.505(a)(9)).

36.601 Policy.

36.601-1 Public announcement.
The Government shall publicly announce all requirements

for architect-engineer services and negotiate contracts for
these services based on the demonstrated competence and
qualifications of prospective contractors to perform the ser-
vices at fair and reasonable prices. (See 40 U.S.C. 1101 et
seq.)

36.601-2 Competition.
Acquisition of architect-engineer services in accordance

with the procedures in this subpart will constitute a competi-
tive procedure. (See 6.102(d)(1).)

36.601-3 Applicable contracting procedures.
(a)(1) For facility design contracts, the statement of work

shall require that the architect-engineer specify, in the con-
struction design specifications, use of the maximum practica-
ble amount of recovered materials consistent with the
performance requirements, availability, price reasonableness,
and cost-effectiveness. Where appropriate, the statement of
work also shall require the architect-engineer to consider
energy conservation, pollution prevention, and waste reduc-
tion to the maximum extent practicable in developing the con-
struction design specifications.

(2) Facility design solicitations and contracts that
include the specification of energy-consuming products must
comply with the requirements at Subpart 23.2.

(b) Sources for contracts for architect-engineer services
shall be selected in accordance with the procedures in this sub-
part rather than the solicitation or source selection procedures
prescribed in Parts 13, 14, and 15 of this regulation.

(c) When the contract statement of work includes both
architect-engineer services and other services, the contracting
officer shall follow the procedures in this subpart if the state-
ment of work, substantially or to a dominant extent, specifies
performance or approval by a registered or licensed architect
or engineer. If the statement of work does not specify such per-
formance or approval, the contracting officer shall follow the
procedures in Parts 13, 14, or 15.

(d) Other than “incidental services” as specified in the def-
inition of architect-engineer services in 2.101 and in
36.601-4(a)(3), services that do not require performance by a
registered or licensed architect or engineer, notwithstanding

the fact that architect-engineers also may perform those ser-
vices, should be acquired pursuant to Parts 13, 14, and 15.

36.601-4 Implementation.
(a) Contracting officers should consider the following ser-

vices to be “architect-engineer services” subject to the proce-
dures of this subpart:

(1) Professional services of an architectural or engineer-
ing nature, as defined by applicable State law, which the State
law requires to be performed or approved by a registered
architect or engineer.

(2) Professional services of an architectural or engineer-
ing nature associated with design or construction of real
property.

(3) Other professional services of an architectural or
engineering nature or services incidental thereto (including
studies, investigations, surveying and mapping, tests, evalua-
tions, consultations, comprehensive planning, program man-
agement, conceptual designs, plans and specifications, value
engineering, construction phase services, soils engineering,
drawing reviews, preparation of operating and maintenance
manuals and other related services) that logically or justifiably
require performance by registered architects or engineers or
their employees.

(4) Professional surveying and mapping services of an
architectural or engineering nature. Surveying is considered
to be an architectural and engineering service and shall be pro-
cured pursuant to section 36.601 from registered surveyors or
architects and engineers. Mapping associated with the
research, planning, development, design, construction, or
alteration of real property is considered to be an architectural
and engineering service and is to be procured pursuant to
section 36.601. However, mapping services that are not con-
nected to traditionally understood or accepted architectural
and engineering activities, are not incidental to such architec-
tural and engineering activities or have not in themselves tra-
ditionally been considered architectural and engineering
services shall be procured pursuant to provisions in Parts 13,
14, and 15.

(b) Contracting officers may award contracts for architect-
engineer services to any firm permitted by law to practice the
professions of architecture or engineering.

36.602 Selection of firms for architect-engineer contracts.

36.602-1 Selection criteria.
(a) Agencies shall evaluate each potential contractor in

terms of its—
(1) Professional qualifications necessary for satisfac-

tory performance of required services;
(2) Specialized experience and technical competence in

the type of work required, including, where appropriate, expe-
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rience in energy conservation, pollution prevention, waste
reduction, and the use of recovered materials;

(3) Capacity to accomplish the work in the required
time;

(4) Past performance on contracts with Government
agencies and private industry in terms of cost control, quality
of work, and compliance with performance schedules;

(5) Location in the general geographical area of the
project and knowledge of the locality of the project; provided,
that application of this criterion leaves an appropriate number
of qualified firms, given the nature and size of the project; and

(6) Acceptability under other appropriate evaluation
criteria.

(b) When the use of design competition is approved by the
agency head or a designee, agencies may evaluate firms on the
basis of their conceptual design of the project. Design compe-
tition may be used when—

(1) Unique situations exist involving prestige projects,
such as the design of memorials and structures of unusual
national significance;

(2) Sufficient time is available for the production and
evaluation of conceptual designs; and

(3) The design competition, with its costs, will substan-
tially benefit the project.

(c) Hold discussions with at least three of the most highly
qualified firms regarding concepts, the relative utility of alter-
native methods and feasible ways to prescribe the use of
recovered materials and achieve waste reduction and energy-
efficiency in facility design (see Part 23).

36.602-2 Evaluation boards.
(a) When acquiring architect-engineer services, an agency

shall provide for one or more permanent or ad hoc architect-
engineer evaluation boards (which may include preselection
boards when authorized by agency regulations) to be com-
posed of members who, collectively, have experience in archi-
tecture, engineering, construction, and Government and
related acquisition matters. Members shall be appointed from
among highly qualified professional employees of the agency
or other agencies, and if authorized by agency procedure, pri-
vate practitioners of architecture, engineering, or related pro-
fessions. One Government member of each board shall be
designated as the chairperson.

(b) No firm shall be eligible for award of an architect-engi-
neer contract during the period in which any of its principals
or associates are participating as members of the awarding
agency’s evaluation board.

36.602-3 Evaluation board functions.
Under the general direction of the head of the contracting

activity, an evaluation board shall perform the following
functions:

(a) Review the current data files on eligible firms and
responses to a public notice concerning the particular project
(see 36.603).

(b) Evaluate the firms in accordance with the criteria in
36.602-1.

(c) Hold discussions with at least three of the most highly
qualified firms regarding concepts and the relative utility of
alternative methods of furnishing the required services.

(d) Prepare a selection report for the agency head or other
designated selection authority recommending, in order of
preference, at least three firms that are considered to be the
most highly qualified to perform the required services. The
report shall include a description of the discussions and eval-
uation conducted by the board to allow the selection authority
to review the considerations upon which the recommenda-
tions are based.

36.602-4 Selection authority.
(a) The final selection decision shall be made by the agency

head or a designated selection authority.
(b) The selection authority shall review the recommenda-

tions of the evaluation board and shall, with the advice of
appropriate technical and staff representatives, make the final
selection. This final selection shall be a listing, in order of
preference, of the firms considered most highly qualified to
perform the work. If the firm listed as the most preferred is not
the firm recommended as the most highly qualified by the
evaluation board, the selection authority shall provide for the
contract file a written explanation of the reason for the pref-
erence. All firms on the final selection list are considered
“selected firms” with which the contracting officer may nego-
tiate in accordance with 36.606.

(c) The selection authority shall not add firms to the selec-
tion report. If the firms recommended in the report are not
deemed to be qualified or the report is considered inadequate
for any reason, the selection authority shall record the reasons
and return the report through channels to the evaluation board
for appropriate revision.

(d) The board shall be promptly informed of the final
selection.

36.602-5 Short selection process for contracts not to 
exceed the simplified acquisition threshold.
When authorized by the agency, either or both of the short

processes described in this subsection may be used to select
firms for contracts not expected to exceed the simplified
acquisition threshold. Otherwise, the procedures prescribed in
36.602-3 and 36.602-4 shall be followed.

(a) Selection by the board. The board shall review and eval-
uate architect-engineer firms in accordance with 36.602-3,
except that the selection report shall serve as the final selec-
tion list and shall be provided directly to the contracting
officer. The report shall serve as an authorization for the con-
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52.204-6 Data Universal Numbering System (DUNS) 
Number.
As prescribed in 4.607(a), insert the following provision:

DATA UNIVERSAL NUMBERING SYSTEM (DUNS) 
NUMBER (APR 2008)

(a) The offeror shall enter, in the block with its name and
address on the cover page of its offer, the annotation “DUNS”
or “DUNS+4” followed by the DUNS number or “DUNS+4”
that identifies the offeror’s name and address exactly as stated
in the offer. The DUNS number is a nine-digit number
assigned by Dun and Bradstreet, Inc. The DUNS+4 is the
DUNS number plus a 4-character suffix that may be assigned
at the discretion of the offeror to establish additional CCR
records for identifying alternative Electronic Funds Transfer
(EFT) accounts (see Subpart 32.11) for the same concern.

(b) If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one.

(1) An offeror may obtain a DUNS number—
(i) Via the Internet at http://fedgov.dnb.com/

webform or if the offeror does not have internet access, it may
call Dun and Bradstreet at 1-866-705-5711 if located within
the United States; or

(ii) If located outside the United States, by contact-
ing the local Dun and Bradstreet office. The offeror should
indicate that it is an offeror for a U.S. Government contract
when contacting the local Dun and Bradstreet office.

(2) The offeror should be prepared to provide the fol-
lowing information:

(i) Company legal business name.
(ii) Tradestyle, doing business, or other name by

which your entity is commonly recognized.
(iii) Company physical street address, city, state and

ZIP Code.
(iv) Company mailing address, city, state and ZIP

Code (if separate from physical).
(v) Company telephone number.
(vi) Date the company was started.
(vii) Number of employees at your location.
(viii) Chief executive officer/key manager.
(ix) Line of business (industry).
(x) Company Headquarters name and address

(reporting relationship within your entity).

(End of provision)

52.204-7 Central Contractor Registration.
As prescribed in 4.1105, use the following clause:

CENTRAL CONTRACTOR REGISTRATION (FEB 2012)

(a) Definitions. As used in this clause—
“Central Contractor Registration (CCR) database” means

the primary Government repository for Contractor informa-

tion required for the conduct of business with the
Government.

“Data Universal Numbering System (DUNS) number”
means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D&B) to identify unique business entities.

“Data Universal Numbering System +4 (DUNS+4) num-
ber” means the DUNS number assigned by D&B plus a
4-character suffix that may be assigned by a business concern.
(D&B has no affiliation with this 4-character suffix.) This
4-character suffix may be assigned at the discretion of the
business concern to establish additional CCR records for iden-
tifying alternative Electronic Funds Transfer (EFT) accounts
(see the FAR at Subpart 32.11) for the same concern.

“Registered in the CCR database” means that—
(1) The Contractor has entered all mandatory informa-

tion, including the DUNS number or the DUNS+4 number,
into the CCR database; and

(2) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
Number (TIN) with the Internal Revenue Service (IRS), and
has marked the record “Active”. The Contractor will be
required to provide consent for TIN validation to the Govern-
ment as a part of the CCR registration process.

(b)(1) By submission of an offer, the offeror acknowledges
the requirement that a prospective awardee shall be registered
in the CCR database prior to award, during performance, and
through final payment of any contract, basic agreement, basic
ordering agreement, or blanket purchasing agreement result-
ing from this solicitation.

(2) The offeror shall enter, in the block with its name
and address on the cover page of its offer, the annotation
“DUNS” or “DUNS +4” followed by the DUNS or DUNS +4
number that identifies the offeror’s name and address exactly
as stated in the offer. The DUNS number will be used by the
Contracting Officer to verify that the offeror is registered in
the CCR database.

(c) If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one.

(1) An offeror may obtain a DUNS number—
(i) Via the Internet at http://fedgov.dnb.com/

webform or if the offeror does not have internet access, it may
call Dun and Bradstreet at 1-866-705-5711 if located within
the United States; or

(ii) If located outside the United States, by contact-
ing the local Dun and Bradstreet office. The offeror should
indicate that it is an offeror for a U.S. Government contract
when contacting the local Dun and Bradstreet office.

(2) The offeror should be prepared to provide the fol-
lowing information:

(i) Company legal business.
(ii) Tradestyle, doing business, or other name by

which your entity is commonly recognized.
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(iii) Company Physical Street Address, City, State,
and ZIP Code.

(iv) Company Mailing Address, City, State and ZIP
Code (if separate from physical).

(v) Company Telephone Number.
(vi) Date the company was started.
(vii) Number of employees at your location.
(viii) Chief executive officer/key manager.
(ix) Line of business (industry).
(x) Company Headquarters name and address

(reporting relationship within your entity).
(d) If the Offeror does not become registered in the CCR

database in the time prescribed by the Contracting Officer, the
Contracting Officer will proceed to award to the next other-
wise successful registered Offeror.

(e) Processing time, which normally takes 48 hours, should
be taken into consideration when registering. Offerors who
are not registered should consider applying for registration
immediately upon receipt of this solicitation.

(f) The Contractor is responsible for the accuracy and com-
pleteness of the data within the CCR database, and for any lia-
bility resulting from the Government’s reliance on inaccurate
or incomplete data. To remain registered in the CCR database
after the initial registration, the Contractor is required to
review and update on an annual basis from the date of initial
registration or subsequent updates its information in the CCR
database to ensure it is current, accurate and complete. Updat-
ing information in the CCR does not alter the terms and con-
ditions of this contract and is not a substitute for a properly
executed contractual document.

(g) (1) (i) If a Contractor has legally changed its business
name, “doing business as” name, or division name (whichever
is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in Subpart 42.12, the Contractor shall provide the
responsible Contracting Officer a minimum of one business
day’s written notification of its intention to (A) change the
name in the CCR database; (B) comply with the requirements
of Subpart 42.12 of the FAR; and (C) agree in writing to the
timeline and procedures specified by the responsible Con-
tracting Officer. The Contractor must provide with the notifi-
cation sufficient documentation to support the legally
changed name.

(ii) If the Contractor fails to comply with the require-
ments of paragraph (g)(1)(i) of this clause, or fails to perform
the agreement at paragraph (g)(1)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(2) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see FAR Subpart 32.8, Assignment of
Claims). Assignees shall be separately registered in the CCR
database. Information provided to the Contractor’s CCR
record that indicates payments, including those made by EFT,
to an ultimate recipient other than that Contractor will be con-
sidered to be incorrect information within the meaning of the
“Suspension of payment” paragraph of the EFT clause of this
contract.

(h) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via CCR
accessed through https://www.acquisition.gov or by calling
1-888-227-2423, or 269-961-5757.

(End of clause)

52.204-8 Annual Representations and Certifications.
As prescribed in 4.1202, insert the following provision:

ANNUAL REPRESENTATIONS AND CERTIFICATIONS 
(FEB 2012)

(a)(1) The North American Industry Classification System
(NAICS) code for this acquisition is __________________
[insert NAICS code].

(2) The small business size standard is _____________
[insert size standard].

(3) The small business size standard for a concern which
submits an offer in its own name, other than on a construction
or service contract, but which proposes to furnish a product
which it did not itself manufacture, is 500 employees.

(b)(1) If the clause at 52.204-7, Central Contractor Regis-
tration, is included in this solicitation, paragraph (d) of this
provision applies.

(2) If the clause at 52.204-7 is not included in this solic-
itation, and the offeror is currently registered in CCR, and has
completed the ORCA electronically, the offeror may choose
to use paragraph (d) of this provision instead of completing
the corresponding individual representations and certifica-
tions in the solicitation. The offeror shall indicate which
option applies by checking one of the following boxes:

[ ] (i) Paragraph (d) applies.
[ ] (ii) Paragraph (d) does not apply and the offeror

has completed the individual representations and
certifications in the solicitation.

(c)(1) The following representations or certifications in
ORCA are applicable to this solicitation as indicated:

(i) 52.203-2, Certificate of Independent Price Deter-
mination. This provision applies to solicitations when a firm-
fixed-price contract or fixed-price contract with economic
price adjustment is contemplated, unless—
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(A) The acquisition is to be made under the sim-
plified acquisition procedures in Part 13;

(B) The solicitation is a request for technical pro-
posals under two-step sealed bidding procedures; or

(C) The solicitation is for utility services for
which rates are set by law or regulation.

(ii) 52.203-11, Certification and Disclosure Regard-
ing Payments to Influence Certain Federal Transactions. This
provision applies to solicitations expected to exceed
$150,000.

(iii) 52.204-3, Taxpayer Identification. This provi-
sion applies to solicitations that do not include the clause at
52.204-7, Central Contractor Registration.

(iv) 52.204-5, Women-Owned Business (Other Than
Small Business). This provision applies to solicitations that—

(A) Are not set aside for small business concerns; 
(B) Exceed the simplified acquisition threshold;

and
(C) Are for contracts that will be performed in the

United States or its outlying areas.
(v) 52.209-2, Prohibition on Contracting with

Inverted Domestic Corporations—Representation. This pro-
vision applies to solicitations using funds appropriated in fis-
cal years 2008, 2009, or 2010.

(vi) 52.209-5, Certification Regarding Responsibil-
ity Matters. This provision applies to solicitations where the
contract value is expected to exceed the simplified acquisition
threshold.

(vii) 52.214-14, Place of Performance—Sealed Bid-
ding. This provision applies to invitations for bids except
those in which the place of performance is specified by the
Government.

(viii) 52.215-6, Place of Performance. This provi-
sion applies to solicitations unless the place of performance is
specified by the Government.

(ix) 52.219-1, Small Business Program Representa-
tions (Basic & Alternate I). This provision applies to solicita-
tions when the contract will be performed in the United States
or its outlying areas. 

(A) The basic provision applies when the solici-
tations are issued by other than DoD, NASA, and the Coast
Guard.

(B) The provision with its Alternate I applies to
solicitations issued by DoD, NASA, or the Coast Guard.

(x) 52.219-2, Equal Low Bids. This provision
applies to solicitations when contracting by sealed bidding
and the contract will be performed in the United States or its
outlying areas.

(xi) 52.222-22, Previous Contracts and Compliance
Reports. This provision applies to solicitations that include
the clause at 52.222-26, Equal Opportunity.

(xii) 52.222-25, Affirmative Action Compliance.
This provision applies to solicitations, other than those for

construction, when the solicitation includes the clause at
52.222-26, Equal Opportunity. 

(xiii) 52.222-38, Compliance with Veterans’
Employment Reporting Requirements. This provision applies
to solicitations when it is anticipated the contract award will
exceed the simplified acquisition threshold and the contract is
not for acquisition of commercial items.

(xiv) 52.223-1, Biobased Product Certification.  This
provision applies to solicitations that require the delivery or
specify the use of USDA–designated items; or include the
clause at 52.223-2, Affirmative Procurement of Biobased
Products Under Service and Construction Contracts.

(xv) 52.223-4, Recovered Material Certification.
This provision applies to solicitations that are for, or specify
the use of, EPA–designated items.

(xvi) 52.225-2, Buy American Act Certificate. This
provision applies to solicitations containing the clause at
52.225-1. 

(xvii) 52.225-4, Buy American Act—Free Trade
Agreements—Israeli Trade Act Certificate. (Basic, Alternate
I, and Alternate II)  This provision applies to solicitations con-
taining the clause at 52.225-3.

(A) If the acquisition value is less than $25,000,
the basic provision applies. 

(B) If the acquisition value is $25,000 or more but
is less than $50,000, the provision with its Alternate I applies. 

(C) If the acquisition value is $50,000 or more but
is less than $67,826, the provision with its Alternate II applies. 

(xviii) 52.225-6, Trade Agreements Certificate. This
provision applies to solicitations containing the clause at
52.225-5.

(xix) 52.225-20, Prohibition on Conducting
Restricted Business Operations in Sudan—Certification. This
provision applies to all solicitations.

(xx) 52.225-25, Prohibition on Contracting with
Entities Engaging in Sanctioned Activities Relating to Iran—
Representation and Certification.  This provision applies to all
solicitations.

(xxi) 52.226-2, Historically Black College or Uni-
versity and Minority Institution Representation.  This provi-
sion applies to—

(A) Solicitations for research, studies, supplies, or
services of the type normally acquired from higher educa-
tional institutions; and

(B) For DoD, NASA, and Coast Guard acquisi-
tions, solicitations that contain the clause at 52.219-23, Notice
of Price Evaluation Adjustment for Small Disadvantaged
Business Concerns. 

(2) The following certifications are applicable as indi-
cated by the Contracting Officer: 

[Contracting Officer check as appropriate.]
__ (i) 52.219-22, Small Disadvantaged Business Sta-

tus.
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__ (A) Basic.
__ (B) Alternate I. 

__ (ii) 52.222-18, Certification Regarding Knowl-
edge of Child Labor for Listed End Products.

__ (iii) 52.222-48, Exemption from Application of
the Service Contract Act to Contracts for Maintenance, Cali-
bration, or Repair of Certain Equipment Certification. 

__ (iv) 52.222-52, Exemption from Application of
the Service Contract Act to Contracts for Certain Services–
Certification.

__ (v) 52.223-9, with its Alternate I, Estimate of Per-
centage of Recovered Material Content for EPA–Designated
Products (Alternate I only). 

__ (vi) 52.227-6, Royalty Information.
__ (A) Basic.
__(B) Alternate I.

__ (vii) 52.227-15, Representation of Limited Rights
Data and Restricted Computer Software.   

(d) The offeror has completed the annual representations
and certifications electronically via the Online Representa-
tions and Certifications Application (ORCA) website
accessed through https://www.acquisition.gov. After review-
ing the ORCA database information, the offeror verifies by
submission of the offer that the representations and certifica-
tions currently posted electronically that apply to this solici-
tation as indicated in paragraph (c) of this provision have been
entered or updated within the last 12 months, are current,
accurate, complete, and applicable to this solicitation (includ-
ing the business size standard applicable to the NAICS code
referenced for this solicitation), as of the date of this offer and
are incorporated in this offer by reference (see FAR 4.1201);
except for the changes identified below [offeror to insert
changes, identifying change by clause number, title, date].
These amended representation(s) and/or certification(s) are
also incorporated in this offer and are current, accurate, and
complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted on ORCA.

(End of provision)

52.204-9 Personal Identity Verification of Contractor 
Personnel.
As prescribed in 4.1303, insert the following clause:

PERSONAL IDENTITY VERIFICATION OF CONTRACTOR 
PERSONNEL (JAN 2011)

(a) The Contractor shall comply with agency personal
identity verification procedures identified in the contract that

implement Homeland Security Presidential Directive-12
(HSPD-12), Office of Management and Budget (OMB) guid-
ance M-05-24 and Federal Information Processing Standards
Publication (FIPS PUB) Number 201.

(b) The Contractor shall account for all forms of Govern-
ment-provided identification issued to the Contractor employ-
ees in connection with performance under this contract.  The
Contractor shall return such identification to the issuing
agency at the earliest of any of the following, unless otherwise
determined by the Government:

(1) When no longer needed for contract performance.
(2) Upon completion of the Contractor employee’s

employment.
(3) Upon contract completion or termination.

(c) The Contracting Officer may delay final payment under
a contract if the Contractor fails to comply with these require-
ments.

(d) The Contractor shall insert the substance of this clause,
including this paragraph (d), in all subcontracts when the sub-
contractor’s employees are required to have routine physical
access to a Federally-controlled facility and/or routine access
to a Federally-controlled information system. It shall be the
responsibility of the prime Contractor to return such identifi-
cation to the issuing agency in accordance with the terms set
forth in paragraph (b) of this section, unless otherwise
approved in writing by the Contracting Officer.

(End of clause)

52.204-10 Reporting Executive Compensation and First-
Tier Subcontract Awards.
As prescribed in 4.1403(a), insert the following clause:

REPORTING EXECUTIVE COMPENSATION AND FIRST-TIER 
SUBCONTRACT AWARDS (FEB 2012)

(a) Definitions. As used in this clause:
“Executive” means officers, managing partners, or any

other employees in management positions.
“First-tier subcontract” means a subcontract awarded

directly by a Contractor to furnish supplies or services
(including construction) for performance of a prime contract,
but excludes supplier agreements with vendors, such as long-
term arrangements for materials or supplies that would nor-
mally be applied to a Contractor’s general and administrative
expenses or indirect cost.

“Total compensation” means the cash and noncash dollar
value earned by the executive during the Contractor’s preced-
ing fiscal year and includes the following (for more informa-
tion see 17 CFR 229.402(c)(2)):

(1) Salary and bonus.
(2) Awards of stock, stock options, and stock apprecia-

tion rights. Use the dollar amount recognized for financial
statement reporting purposes with respect to the fiscal year in
accordance with the Financial Accounting Standards Board’s

FAR CLAUSE # TITLE DATE CHANGE

____________ _________ _____ _______
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Accounting Standards Codification (FASB ASC) 718, Com-
pensation-Stock Compensation.

(3) Earnings for services under non-equity incentive
plans.  This does not include group life, health, hospitalization
or medical reimbursement plans that do not discriminate in
favor of executives, and are available generally to all salaried
employees.

(4) Change in pension value.  This is the change in
present value of defined benefit and actuarial pension plans.

(5) Above-market earnings on deferred compensation
which is not tax-qualified.

(6) Other compensation, if the aggregate value of all
such other compensation (e.g., severance, termination pay-
ments, value of life insurance paid on behalf of the employee,
perquisites or property) for the executive exceeds $10,000.

(b) Section 2(d)(2) of the Federal Funding Accountability
and Transparency Act of 2006 (Pub. L. 109-282), as amended
by section 6202 of the Government Funding Transparency
Act of 2008 (Pub. L. 110-252), requires the Contractor to
report information on subcontract awards.  The law requires
all reported information be made public, therefore, the Con-
tractor is responsible for notifying its subcontractors that the
required information will be made public.

(c)(1) Unless otherwise directed by the contracting officer,
by the end of the month following the month of award of a
first-tier subcontract with a value of $25,000 or more, (and
any modifications to these subcontracts that change previ-
ously reported data), the Contractor shall report the following
information at http://www.fsrs.gov for each first-tier subcon-
tract.  (The Contractor shall follow the instructions at http://
www.fsrs.gov to report the data.)

(i) Unique identifier (DUNS Number) for the sub-
contractor receiving the award and for the subcontractor’s
parent company, if the subcontractor has a parent company.

(ii) Name of the subcontractor.
(iii) Amount of the subcontract award.
(iv) Date of the subcontract award.
(v) A description of the products or services (includ-

ing construction) being provided under the subcontract,
including the overall purpose and expected outcomes or
results of the subcontract.

(vi) Subcontract number (the subcontract number
assigned by the Contractor).

(vii) Subcontractor’s physical address including
street address, city, state, and country.  Also include the nine-
digit zip code and congressional district.

(viii) Subcontractor’s primary performance location
including street address, city, state, and country. Also include
the nine-digit zip code and congressional district.

(ix) The prime contract number, and order number if
applicable.

(x) Awarding agency name and code.

(xi) Funding agency name and code.
(xii) Government contracting office code.
(xiii) Treasury account symbol (TAS) as reported in

FPDS.
(xiv) The applicable North American Industry Clas-

sification System code (NAICS).
(2) By the end of the month following the month of a

contract award, and annually thereafter, the Contractor shall
report the names and total compensation of each of the five
most highly compensated executives for the Contractor’s pre-
ceding completed fiscal year in the Central Contractor Regis-
tration (CCR) database via https://www.acquisition.gov, if—

(i) In the Contractor’s preceding fiscal year, the Con-
tractor received—

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants) and cooperative agreements; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants) and cooperative agreements; and

(ii) The public does not have access to information
about the compensation of the executives through periodic
reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section
6104 of the Internal Revenue Code of 1986.  (To determine if
the public has access to the compensation information, see the
U.S. Security and Exchange Commission total compensation
filings at http://www.sec.gov/answers/execomp.htm.)

(3) Unless otherwise directed by the contracting officer,
by the end of the month following the month of a first-tier sub-
contract with a value of $25,000 or more, and annually there-
after, the Contractor shall report the names and total
compensation of each of the five most highly compensated
executives for each first-tier subcontractor for the subcontrac-
tor’s preceding completed fiscal year at http://www.fsrs.gov,
if—

(i) In the subcontractor’s preceding fiscal year, the
subcontractor received—

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants) and cooperative agreements; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants) and cooperative agreements; and

(ii) The public does not have access to information
about the compensation of the executives through periodic
reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section
6104 of the Internal Revenue Code of 1986.  (To determine if
the public has access to the compensation information, see the
U.S. Security and Exchange Commission total compensation
filings at http://www.sec.gov/answers/execomp.htm.)
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(d)(1) If the Contractor in the previous tax year had gross
income, from all sources, under $300,000, the Contractor is
exempt from the requirement to report subcontractor awards.

(2) If a subcontractor in the previous tax year had gross
income from all sources under $300,000, the Contractor does
not need to report awards to that subcontractor.

(e) Phase-in of reporting of subcontracts of $25,000 or
more.

(1) Until September 30, 2010, any newly awarded sub-
contract must be reported if the prime contract award amount
was $20,000,000 or more.

(2) From October 1, 2010, until February 28, 2011, any
newly awarded subcontract must be reported if the prime con-
tract award amount was $550,000 or more.

(3) Starting March 1, 2011, any newly awarded subcon-
tract must be reported if the prime contract award amount was
$25,000 or more.

(End of clause)

52.204-11 American Recovery and Reinvestment Act—
Reporting Requirements.

As prescribed in 4.1502, insert the following clause:

AMERICAN RECOVERY AND REINVESTMENT ACT—
REPORTING REQUIREMENTS (JUL 2010)

(a) Definitions. For definitions related to this clause (e.g.,
contract, first-tier subcontract, total compensation etc.) see
the Frequently Asked Questions (FAQs) available at http://
www.whitehouse.gov/omb/recovery_faqs_contractors.
These FAQs are also linked under http://
www.FederalReporting.gov.

(b) This contract requires the contractor to provide prod-
ucts and/or services that are funded under the American
Recovery and Reinvestment Act of 2009 (Recovery Act).
Section 1512(c) of the Recovery Act requires each contractor
to report on its use of Recovery Act funds under this contract.
These reports will be made available to the public.

(c) Reports from the Contractor for all work funded, in
whole or in part, by the Recovery Act, are due no later than
the 10th day following the end of each calendar quarter. The
Contractor shall review the Frequently Asked Questions
(FAQs) for Federal Contractors before each reporting cycle
and prior to submitting each quarterly report as the FAQs may
be updated from time-to-time. The first report is due no later
than the 10th day after the end of the calendar quarter in which
the Contractor received the award. Thereafter, reports shall be
submitted no later than the 10th day after the end of each cal-
endar quarter. For information on when the Contractor shall
submit its final report, see http://www.whitehouse.gov/omb/
recovery_faqs_contractors.

(d) The Contractor shall report the following information,

using the online reporting tool available at
www.FederalReporting.gov.

(1) The Government contract and order number, as
applicable.

(2) The amount of Recovery Act funds invoiced by the
contractor for the reporting period. A cumulative amount
from all the reports submitted for this action will be main-
tained by the government’s on-line reporting tool.

(3) A list of all significant services performed or sup-
plies delivered, including construction, for which the contrac-
tor invoiced in this calendar quarter.

(4) Program or project title, if any.
(5) A description of the overall purpose and expected

outcomes or results of the contract, including significant
deliverables and, if appropriate, associated units of measure.

(6) An assessment of the contractor’s progress towards
the completion of the overall purpose and expected outcomes
or results of the contract (i.e., not started, less than 50 percent
completed, completed 50 percent or more, or fully com-
pleted). This covers the contract (or portion thereof) funded
by the Recovery Act.

(7) A narrative description of the employment impact of
work funded by the Recovery Act. This narrative should be
cumulative for each calendar quarter and address the impact
on the Contractor’s and first-tier subcontractors’ workforce
for all first-tier subcontracts valued at $25,000 or more. At a
minimum, the Contractor shall provide—

(i) A brief description of the types of jobs created and
jobs retained in the United States and outlying areas (see def-
inition in FAR 2.101). This description may rely on job titles,
broader labor categories, or the Contractor’s existing practice
for describing jobs as long as the terms used are widely under-
stood and describe the general nature of the work; and

(ii) An estimate of the number of jobs created and
jobs retained by the prime Contractor and all first-tier subcon-
tracts valued at $25,000 or more, in the United States and out-
lying areas. A job cannot be reported as both created and
retained. See an example of how to calculate the number of
jobs at http://www.whitehouse.gov/omb/
recovery_faqs_contractors.

(8) Names and total compensation of each of the five
most highly compensated officers of the Contractor for the
calendar year in which the contract is awarded if—

(i) In the Contractor’s preceding fiscal year, the Con-
tractor received—

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants) and cooperative agreements; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants) and cooperative agreements; and
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(ii) The public does not have access to information
about the compensation of the senior executives through peri-
odic reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section
6104 of the Internal Revenue Code of 1986.

(9) For subcontracts valued at less than $25,000 or any
subcontracts awarded to an individual, or subcontracts
awarded to a subcontractor that in the previous tax year had
gross income under $300,000, the Contractor shall only report
the aggregate number of such first tier subcontracts awarded
in the quarter and their aggregate total dollar amount.

(10) For any first-tier subcontract funded in whole or in
part under the Recovery Act, that is valued at $25,000 or more
and not subject to reporting under paragraph 9, the Contractor
shall require the subcontractor to provide the information
described in paragraphs (d)(10)(i), (ix), (x), (xi), and (xii) of
this section to the Contractor for the purposes of the quarterly
report. The Contractor shall advise the subcontractor that the
information will be made available to the public as required
by section 1512 of the Recovery Act. The Contractor shall
provide detailed information on these first-tier subcontracts as
follows:

(i) Unique identifier (DUNS Number) for the sub-
contractor receiving the award and for the subcontractor’s
parent company, if the subcontractor has a parent company.

(ii) Name of the subcontractor.

(iii) Amount of the subcontract award.

(iv) Date of the subcontract award.

(v) The applicable North American Industry Classi-
fication System (NAICS) code.

(vi) Funding agency.

(vii) A description of the products or services
(including construction) being provided under the subcon-
tract, including the overall purpose and expected outcomes or
results of the subcontract.

(viii) Subcontract number (the contract number
assigned by the prime contractor).

(ix) Subcontractor’s physical address including
street address, city, state, and country. Also include the nine-
digit zip code and congressional district if applicable.

(x) Subcontract primary performance location
including street address, city, state, and country. Also include
the nine-digit zip code and congressional district if applicable.

(xi) Names and total compensation of each of the
subcontractor’s five most highly compensated officers, for the
calendar year in which the subcontract is awarded if—

(A) In the subcontractor’s preceding fiscal year,
the subcontractor received—

(1) 80 percent or more of its annual gross rev-
enues in Federal contracts (and subcontracts), loans, grants
(and subgrants), and cooperative agreements; and

(2) $25,000,000 or more in annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants), and cooperative agreements; and

(B) The public does not have access to informa-
tion about the compensation of the senior executives through
periodic reports filed under section 13(a) or 15(d) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or
section 6104 of the Internal Revenue Code of 1986.

(xii) A narrative description of the employment
impact of work funded by the Recovery Act. This narrative
should be cumulative for each calendar quarter and address
the impact on the subcontractor’s workforce. At a minimum,
the subcontractor shall provide—

(A) A brief description of the types of jobs created
and jobs retained in the United States and outlying areas (see
definition in FAR 2.101). This description may rely on job
titles, broader labor categories, or the subcontractor’s existing
practice for describing jobs as long as the terms used are
widely understood and describe the general nature of the
work; and

(B) An estimate of the number of jobs created and
jobs retained by the subcontractor in the United States and
outlying areas. A job cannot be reported as both created and
retained. See an example of how to calculate the number of

jobs at http://www.whitehouse.gov/omb/
recovery_faqs_contractors.

(End of clause)

52.205 [Reserved]

52.206 [Reserved]

(FAC 2005–55)

http://uscode.house.gov/lawrevisioncounsel.shtml
http://uscode.house.gov/lawrevisioncounsel.shtml
http://www.whitehouse.gov/omb/recovery_faqs_contractors
http://www.whitehouse.gov/omb/recovery_faqs_contractors


52.2-12.6

This page intentionally left blank.



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.209-9

52.2-20.1

(2) The Contractor’s knowledge of the reasons for the
subcontractor being in the Excluded Parties List System.

(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding its inclusion in the
Excluded Parties List System.

(4) The systems and procedures the Contractor has
established to ensure that it is fully protecting the Govern-
ment’s interests when dealing with such subcontractor in view
of the specific basis for the party’s debarment, suspension, or
proposed debarment.

(e) Subcontracts. Unless this is a contract for the acquisi-
tion of commercial items, the Contractor shall include the
requirements of this clause, including this paragraph (e)
(appropriately modified for the identification of the parties),
in each subcontract that—

(1) Exceeds $30,000 in value; and
(2) Is not a subcontract for commercially available off-

the-shelf items.

(End of clause)

52.209-7 Information Regarding Responsibility Matters.
As prescribed at 9.104-7(b), insert the following provision:

INFORMATION REGARDING RESPONSIBILITY MATTERS 
(FEB 2012)

(a) Definitions. As used in this provision—
“Administrative proceeding” means a non-judicial process

that is adjudicatory in nature in order to make a determination
of fault or liability (e.g., Securities and Exchange Commis-
sion Administrative Proceedings, Civilian Board of Contract
Appeals Proceedings, and Armed Services Board of Contract
Appeals Proceedings). This includes administrative proceed-
ings at the Federal and State level but only in connection with
performance of a Federal contract or grant. It does not include
agency actions such as contract audits, site visits, corrective
plans, or inspection of deliverables.

“Federal contracts and grants with total value greater than
$10,000,000” means—

(1) The total value of all current, active contracts and
grants, including all priced options; and

(2) The total value of all current, active orders including
all priced options under indefinite-delivery, indefinite-quan-
tity, 8(a), or requirements contracts (including task and deliv-
ery and multiple-award Schedules).

“Principal” means an officer, director, owner, partner, or a
person having primary management or supervisory responsi-
bilities within a business entity (e.g., general manager; plant
manager; head of a division or business segment; and similar
positions).

(b) The offeror [ ] has [ ] does not have current active Fed-
eral contracts and grants with total value greater than
$10,000,000.

(c) If the offeror checked “has” in paragraph (b) of this pro-
vision, the offeror represents, by submission of this offer, that
the information it has entered in the Federal Awardee Perfor-
mance and Integrity Information System (FAPIIS) is current,
accurate, and complete as of the date of submission of this
offer with regard to the following information:

(1) Whether the offeror, and/or any of its principals, has
or has not, within the last five years, in connection with the
award to or performance by the offeror of a Federal contract
or grant, been the subject of a proceeding, at the Federal or
State level that resulted in any of the following dispositions:

(i) In a criminal proceeding, a conviction.
(ii) In a civil proceeding, a finding of fault and lia-

bility that results in the payment of a monetary fine, penalty,
reimbursement, restitution, or damages of $5,000 or more.

(iii) In an administrative proceeding, a finding of
fault and liability that results in—

(A) The payment of a monetary fine or penalty of
$5,000 or more; or

(B) The payment of a reimbursement, restitution,
or damages in excess of $100,000.

(iv) In a criminal, civil, or administrative proceed-
ing, a disposition of the matter by consent or compromise with
an acknowledgment of fault by the Contractor if the proceed-
ing could have led to any of the outcomes specified in para-
graphs (c)(1)(i), (c)(1)(ii), or (c)(1)(iii) of this provision.

(2) If the offeror has been involved in the last five years
in any of the occurrences listed in (c)(1) of this provision,
whether the offeror has provided the requested information
with regard to each occurrence.

(d) The offeror shall post the information in paragraphs
(c)(1)(i) through (c)(1)(iv) of this provision in FAPIIS as
required through maintaining an active registration in the
Central Contractor Registration database via https://
www.acquisition.gov (see 52.204-7).

(End of provision)

52.209-8 [Reserved]

52.209-9 Updates of Publicly Available Information 
Regarding Responsibility Matters.
As prescribed at 9.104-7(c), insert the following clause:

UPDATES OF PUBLICLY AVAILABLE INFORMATION 
REGARDING RESPONSIBILITY MATTERS (FEB 2012)

(a) The Contractor shall update the information in the Fed-
eral Awardee Performance and Integrity Information System
(FAPIIS) on a semi-annual basis, throughout the life of the
contract, by posting the required information in the Central
Contractor Registration database via https://
www.acquisition.gov.

(b) As required by section 3010 of the Supplemental
Appropriations Act, 2010 (Pub. L. 111-212), all information
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posted in FAPIIS on or after April 15, 2011, except past per-
formance reviews, will be publicly available. FAPIIS consists
of two segments—

(1) The non-public segment, into which Government
officials and the Contractor post information, which can only
be viewed by—

(i) Government personnel and authorized users per-
forming business on behalf of the Government; or

(ii) The Contractor, when viewing data on itself; and
(2) The publicly-available segment, to which all data in

the non-public segment of FAPIIS is automatically trans-
ferred after a waiting period of 14 calendar days, except for—

(i) Past performance reviews required by subpart
42.15; 

(ii) Information that was entered prior to April 15,
2011; or

(iii) Information that is withdrawn during the 14-cal-
endar-day waiting period by the Government official who
posted it in accordance with paragraph (c)(1) of this clause.

(c) The Contractor will receive notification when the Gov-
ernment posts new information to the Contractor’s record.

(1) If the Contractor asserts in writing within 7 calendar
days, to the Government official who posted the information,
that some of the information posted to the non-public segment
of FAPIIS is covered by a disclosure exemption under the
Freedom of Information Act, the Government official who
posted the information must within 7 calendar days remove
the posting from FAPIIS and resolve the issue in accordance
with agency Freedom of Information procedures, prior to
reposting the releasable information. The contractor must cite
52.209-9 and request removal within 7 calendar days of the
posting to FAPIIS.

(2) The Contractor will also have an opportunity to post
comments regarding information that has been posted by the
Government. The comments will be retained as long as the
associated information is retained, i.e., for a total period of 6
years. Contractor comments will remain a part of the record
unless the Contractor revises them.

(3) As required by section 3010 of Pub. L. 111-212, all
information posted in FAPIIS on or after April 15, 2011,
except past performance reviews, will be publicly available.

(d) Public requests for system information posted prior to
April 15, 2011, will be handled under Freedom of Information
Act procedures, including, where appropriate, procedures
promulgated under E.O. 12600.

(End of clause)

Alternate I (Jan 2011). As prescribed in 9.104-7(c)(2),
redesignate paragraph (a) of the basic clause as paragraph
(a)(1) and add the following paragraph (a)(2):

(2) At the first semi-annual update on or after April 15,
2011, the Contractor shall post again any required information
that the Contractor posted prior to April 15, 2011.

52.209-10 Prohibition on Contracting with Inverted 
Domestic Corporations.
As prescribed in 9.108-5(b), insert the following clause:

PROHIBITION ON CONTRACTING WITH INVERTED 
DOMESTIC CORPORATIONS (MAY 2011)

(a)  Definitions. As used in this clause—
“Inverted domestic corporation” means a foreign incorpo-

rated entity which is treated as an inverted domestic corpora-
tion under 6 U.S.C. 395(b), i.e., a corporation that used to be
incorporated in the United States, or used to be a partnership
in the United States, but now is incorporated in a foreign coun-
try, or is a subsidiary whose parent corporation is incorporated
in a foreign country, that meets the criteria specified in 6
U.S.C. 395(b), applied in accordance with the rules and defi-
nitions of 6 U.S.C. 395(c). An inverted domestic corporation
as herein defined does not meet the definition of an inverted
domestic corporation as defined by the Internal Revenue Code
at 26 U.S.C. 7874.

“Subsidiary” means an entity in which more than 50 per-
cent of the entity is owned—

(1)  Directly by a parent corporation; or
(2)  Through another subsidiary of a parent corporation.
(b)  If the contractor reorganizes as an inverted domestic

corporation or becomes a subsidiary of an inverted domestic
corporation at any time during the period of performance of
this contract, the Government may be prohibited from paying
for Contractor activities performed after the date when it
becomes an inverted domestic corporation or subsidiary. The
Government may seek any available remedies in the event the
Contractor fails to perform in accordance with the terms and
conditions of the contract as a result of Government action
under this clause.

(End of clause)

52.210 [Reserved]

52.210-1 Market Research.
As prescribed in 10.003, insert the following clause:

MARKET RESEARCH (APR 2011)

(a) Definition. As used in this clause—
“Commercial item” and “nondevelopmental item” have

the meaning contained in Federal Acquisition Regulation
2.101.

(b) Before awarding subcontracts over the simplified
acquisition threshold for items other than commercial items,
the Contractor shall conduct market research to—

(1) Determine if commercial items or, to the extent
commercial items suitable to meet the agency’s needs are not
available, nondevelopmental items are available that—

(i) Meet the agency’s requirements;
(ii) Could be modified to meet the agency’s require-

ments; or
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52.212-1 Instructions to Offerors—Commercial Items.
As prescribed in 12.301(b)(1), insert the following

provision:

INSTRUCTIONS TO OFFERORS—COMMERCIAL ITEMS 
(FEB 2012)

(a) North American Industry Classification System
(NAICS) code and small business size standard. The NAICS
code and small business size standard for this acquisition
appear in Block 10 of the solicitation cover sheet (SF 1449).
However, the small business size standard for a concern
which submits an offer in its own name, but which proposes
to furnish an item which it did not itself manufacture, is 500
employees.

(b) Submission of offers. Submit signed and dated offers to
the office specified in this solicitation at or before the exact
time specified in this solicitation. Offers may be submitted on
the SF 1449, letterhead stationery, or as otherwise specified in
the solicitation. As a minimum, offers must show—

(1) The solicitation number;
(2) The time specified in the solicitation for receipt of

offers;
(3) The name, address, and telephone number of the

offeror;
(4) A technical description of the items being offered in

sufficient detail to evaluate compliance with the requirements
in the solicitation. This may include product literature, or
other documents, if necessary;

(5) Terms of any express warranty;
(6) Price and any discount terms;
(7) “Remit to” address, if different than mailing

address;
(8) A completed copy of the representations and certi-

fications at FAR 52.212-3 (see FAR 52.212-3(b) for those
representations and certifications that the offeror shall com-
plete electronically);

(9) Acknowledgment of Solicitation Amendments;
(10) Past performance information, when included as an

evaluation factor, to include recent and relevant contracts for
the same or similar items and other references (including con-
tract numbers, points of contact with telephone numbers and
other relevant information); and

(11) If the offer is not submitted on the SF 1449, include
a statement specifying the extent of agreement with all terms,
conditions, and provisions included in the solicitation. Offers
that fail to furnish required representations or information, or
reject the terms and conditions of the solicitation may be
excluded from consideration.

(c) Period for acceptance of offers. The offeror agrees to
hold the prices in its offer firm for 30 calendar days from the
date specified for receipt of offers, unless another time period
is specified in an addendum to the solicitation.

(d) Product samples. When required by the solicitation,
product samples shall be submitted at or prior to the time spec-
ified for receipt of offers. Unless otherwise specified in this
solicitation, these samples shall be submitted at no expense to
the Government, and returned at the sender’s request and
expense, unless they are destroyed during preaward testing.

(e) Multiple offers. Offerors are encouraged to submit mul-
tiple offers presenting alternative terms and conditions or
commercial items for satisfying the requirements of this solic-
itation. Each offer submitted will be evaluated separately.

(f) Late submissions, modifications, revisions, and with-
drawals of offers. (1) Offerors are responsible for submitting
offers, and any modifications, revisions, or withdrawals, so as
to reach the Government office designated in the solicitation
by the time specified in the solicitation. If no time is specified
in the solicitation, the time for receipt is 4:30 p.m., local time,
for the designated Government office on the date that offers
or revisions are due.

(2)(i) Any offer, modification, revision, or withdrawal
of an offer received at the Government office designated in the
solicitation after the exact time specified for receipt of offers
is “late” and will not be considered unless it is received before
award is made, the Contracting Officer determines that
accepting the late offer would not unduly delay the acquisi-
tion; and—

(A) If it was transmitted through an electronic
commerce method authorized by the solicitation, it was
received at the initial point of entry to the Government infra-
structure not later than 5:00 p.m. one working day prior to the
date specified for receipt of offers; or

(B) There is acceptable evidence to establish that
it was received at the Government installation designated for
receipt of offers and was under the Government’s control prior
to the time set for receipt of offers; or

(C) If this solicitation is a request for proposals,
it was the only proposal received.

(ii) However, a late modification of an otherwise
successful offer, that makes its terms more favorable to the
Government, will be considered at any time it is received and
may be accepted.

(3) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp of
that installation on the offer wrapper, other documentary evi-
dence of receipt maintained by the installation, or oral testi-
mony or statements of Government personnel.

(4) If an emergency or unanticipated event interrupts
normal Government processes so that offers cannot be
received at the Government office designated for receipt of
offers by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of the
solicitation or other notice of an extension of the closing date,
the time specified for receipt of offers will be deemed to be
extended to the same time of day specified in the solicitation
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on the first work day on which normal Government processes
resume.

(5) Offers may be withdrawn by written notice received
at any time before the exact time set for receipt of offers. Oral
offers in response to oral solicitations may be withdrawn
orally. If the solicitation authorizes facsimile offers, offers
may be withdrawn via facsimile received at any time before
the exact time set for receipt of offers, subject to the conditions
specified in the solicitation concerning facsimile offers. An
offer may be withdrawn in person by an offeror or its autho-
rized representative if, before the exact time set for receipt of
offers, the identity of the person requesting withdrawal is
established and the person signs a receipt for the offer.

(g) Contract award (not applicable to Invitation for Bids).
The Government intends to evaluate offers and award a con-
tract without discussions with offerors. Therefore, the off-
eror’s initial offer should contain the offeror’s best terms from
a price and technical standpoint. However, the Government
reserves the right to conduct discussions if later determined by
the Contracting Officer to be necessary. The Government may
reject any or all offers if such action is in the public interest;
accept other than the lowest offer; and waive informalities and
minor irregularities in offers received.

(h) Multiple awards. The Government may accept any item
or group of items of an offer, unless the offeror qualifies the
offer by specific limitations. Unless otherwise provided in the
Schedule, offers may not be submitted for quantities less than
those specified. The Government reserves the right to make an
award on any item for a quantity less than the quantity offered,
at the unit prices offered, unless the offeror specifies other-
wise in the offer.

(i) Availability of requirements documents cited in the
solicitation.  (1)(i) The GSA Index of Federal Specifications,
Standards and Commercial Item Descriptions, FPMR
Part 101-29, and copies of specifications, standards, and com-
mercial item descriptions cited in this solicitation may be
obtained for a fee by submitting a request to—

GSA Federal Supply Service Specifications Section
Suite 8100
470 East L’Enfant Plaza, SW
Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.

(ii) If the General Services Administration, Depart-
ment of Agriculture, or Department of Veterans Affairs issued
this solicitation, a single copy of specifications, standards, and
commercial item descriptions cited in this solicitation may be
obtained free of charge by submitting a request to the
addressee in paragraph (i)(1)(i) of this provision. Additional
copies will be issued for a fee.

(2) Most unclassified Defense specifications and stan-
dards may be downloaded from the following ASSIST web-
sites:

(i) ASSIST (http://assist.daps.dla.mil).
(ii) Quick Search (http://assist.daps.dla.mil/

quicksearch).
(iii) ASSISTdocs.com (http://assistdocs.com).

(3) Documents not available from ASSIST may be
ordered from the Department of Defense Single Stock Point
(DoDSSP) by—

(i) Using the ASSIST Shopping Wizard (http://
assist.daps.dla.mil/wizard);

(ii) Phoning the DoDSSP Customer Service Desk
(215) 697-2179, Mon-Fri, 0730 to 1600 EST; or

(iii) Ordering from DoDSSP, Building 4, Section D,
700 Robbins Avenue, Philadelphia, PA 19111-5094, Tele-
phone (215) 697-2667/2179, Facsimile (215) 697-1462.

(4) Nongovernment (voluntary) standards must be
obtained from the organization responsible for their prepara-
tion, publication, or maintenance.

(j) Data Universal Numbering System (DUNS) Number.
(Applies to all offers exceeding $3,000, and offers of $3,000
or less if the solicitation requires the Contractor to be regis-
tered in the Central Contractor Registration (CCR) database.)
The offeror shall enter, in the block with its name and address
on the cover page of its offer, the annotation “DUNS” or
“DUNS+4” followed by the DUNS or DUNS+4 number that
identifies the offeror’s name and address. The DUNS+4 is the
DUNS number plus a 4-character suffix that may be assigned
at the discretion of the offeror to establish additional CCR
records for identifying alternative Electronic Funds Transfer
(EFT) accounts (see FAR Subpart 32.11) for the same con-
cern. If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one. An offeror
within the United States may contact Dun and Bradstreet by
calling 1-866-705-5711 or via the internet at http://
fedgov.dnb.com/webform. An offeror located outside the
United States must contact the local Dun and Bradstreet office
for a DUNS number. The offeror should indicate that it is an
offeror for a Government contract when contacting the local
Dun and Bradstreet office.

(k) Central Contractor Registration. Unless exempted by
an addendum to this solicitation, by submission of an offer, the
offeror acknowledges the requirement that a prospective
awardee shall be registered in the CCR database prior to
award, during performance and through final payment of any
contract resulting from this solicitation. If the Offeror does not
become registered in the CCR database in the time prescribed
by the Contracting Officer, the Contracting Officer will pro-
ceed to award to the next otherwise successful registered Off-
eror. Offerors may obtain information on registration and
annual confirmation requirements via the CCR database
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accessed through https://www.acquisition.gov or by calling
1-888-227-2423 or 269-961-5757.

(l) Debriefing. If a post-award debriefing is given to
requesting offerors, the Government shall disclose the follow-
ing information, if applicable:

(1) The agency’s evaluation of the significant weak or
deficient factors in the debriefed offeror’s offer.

(2) The overall evaluated cost or price and technical rat-
ing of the successful and the debriefed offeror and past per-
formance information on the debriefed offeror.

(3) The overall ranking of all offerors, when any rank-
ing was developed by the agency during source selection.

(4) A summary of the rationale for award;
(5) For acquisitions of commercial items, the make and

model of the item to be delivered by the successful offeror.
(6) Reasonable responses to relevant questions posed

by the debriefed offeror as to whether source-selection proce-
dures set forth in the solicitation, applicable regulations, and
other applicable authorities were followed by the agency.

(End of provision)

52.212-2 Evaluation—Commercial Items.
As prescribed in 12.301(c), the Contracting Officer may

insert a provision substantially as follows:

EVALUATION—COMMERCIAL ITEMS (JAN 1999)

(a) The Government will award a contract resulting from
this solicitation to the responsible offeror whose offer con-
forming to the solicitation will be most advantageous to the
Government, price and other factors considered. The follow-
ing factors shall be used to evaluate offers:
________________________________________________
________________________________________________
________________________________________________
[Contracting Officer shall insert the significant evaluation
factors, such as (i) technical capability of the item offered to
meet the Government requirement; (ii) price; (iii) past perfor-
mance (see FAR 15.304); (iv) small disadvantaged business
participation; and include them in the relative order of impor-
tance of the evaluation factors, such as in descending order of
importance.]
Technical and past performance, when combined, are
__________ [Contracting Officer state, in accordance with
FAR 15.304, the relative importance of all other evaluation
factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for
award purposes by adding the total price for all options to the
total price for the basic requirement. The Government may
determine that an offer is unacceptable if the option prices are

significantly unbalanced. Evaluation of options shall not obli-
gate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,
mailed or otherwise furnished to the successful offeror within
the time for acceptance specified in the offer, shall result in a
binding contract without further action by either party. Before
the offer’s specified expiration time, the Government may
accept an offer (or part of an offer), whether or not there are
negotiations after its receipt, unless a written notice of with-
drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications—
Commercial Items.
As prescribed in 12.301(b)(2), insert the following

provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—
COMMERCIAL ITEMS (FEB 2012)

An offeror shall complete only paragraph (b) of this provi-
sion if the offeror has completed the annual representations
and certifications electronically via https://
www.acquisition.gov. If an offeror has not completed the
annual representations and certifications electronically at the
ORCA website, the offeror shall complete only paragraphs (c)
through (o) of this provision.

(a) Definitions. As used in this provision—
“Economically disadvantaged women-owned small busi-

ness (EDWOSB) concern” means a small business concern
that is at least 51 percent directly and unconditionally owned
by, and the management and daily business operations of
which are controlled by, one or more women who are citizens
of the United States and who are economically disadvantaged
in accordance with 13 CFR part 127. It automatically qualifies
as a women-owned small business eligible under the WOSB
Program.

“Forced or indentured child labor” means all work or
service—

(1) Exacted from any person under the age of 18 under
the menace of any penalty for its nonperformance and for
which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-
ant to a contract the enforcement of which can be accom-
plished by process or penalties.

“Inverted domestic corporation”, as used in this section,
means a foreign incorporated entity which is treated as an
inverted domestic corporation under 6 U.S.C. 395(b), i.e., a
corporation that used to be incorporated in the United States,
or used to be a partnership in the United States, but now is
incorporated in a foreign country, or is a subsidiary whose par-
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ent corporation is incorporated in a foreign country, that meets
the criteria specified in 6 U.S.C. 395(b), applied in accordance
with the rules and definitions of 6 U.S.C. 395(c). An inverted
domestic corporation as herein defined does not meet the def-
inition of an inverted domestic corporation as defined by the
Internal Revenue Code at 26 U.S.C. 7874.

“Manufactured end product” means any end product in
Federal Supply Classes (FSC) 1000-9999, except—

(1) FSC 5510, Lumber and Related Basic Wood Mate-
rials;

(2) Federal Supply Group (FSG) 87, Agricultural Sup-
plies;

(3) FSG 88, Live Animals;

(4) FSG 89, Food and Related Consumables;

(5) FSC 9410, Crude Grades of Plant Materials;

(6) FSC 9430, Miscellaneous Crude Animal Products,
Inedible;

(7) FSC 9440, Miscellaneous Crude Agricultural and
Forestry Products;

(8) FSC 9610, Ores;

(9) FSC 9620, Minerals, Natural and Synthetic; and

(10) FSC 9630, Additive Metal Materials.

“Place of manufacture” means the place where an end
product is assembled out of components, or otherwise made
or processed from raw materials into the finished product that
is to be provided to the Government. If a product is disassem-
bled and reassembled, the place of reassembly is not the place
of manufacture.

“Restricted business operations” means business opera-
tions in Sudan that include power production activities, min-
eral extraction activities, oil-related activities, or the
production of military equipment, as those terms are defined
in the Sudan Accountability and Divestment Act of 2007
(Pub. L. 110-174). Restricted business operations do not
include business operations that the person (as that term is
defined in Section 2 of the Sudan Accountability and Divest-
ment Act of 2007) conducting the business can demonstrate—

(1) Are conducted under contract directly and exclu-
sively with the regional government of southern Sudan;

(2) Are conducted pursuant to specific authorization
from the Office of Foreign Assets Control in the Department
of the Treasury, or are expressly exempted under Federal law
from the requirement to be conducted under such authoriza-
tion; 

(3) Consist of providing goods or services to marginal-
ized populations of Sudan;

(4) Consist of providing goods or services to an inter-
nationally recognized peacekeeping force or humanitarian
organization; 

(5) Consist of providing goods or services that are used
only to promote health or education; or

(6) Have been voluntarily suspended.
“Sensitive technology”—

(1) Means hardware, software, telecommunications
equipment, or any other technology that is to be used specif-
ically—

(i) To restrict the free flow of unbiased information
in Iran; or

(ii) To disrupt, monitor, or otherwise restrict speech
of the people of Iran; and

(2) Does not include information or informational mate-
rials the export of which the President does not have the
authority to regulate or prohibit pursuant to section 203(b)(3)
of the International Emergency Economic Powers Act (50
U.S.C. 1702(b)(3)).

“Service-disabled veteran-owned small business
concern”—

(1) Means a small business concern—
(i) Not less than 51 percent of which is owned by one

or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria in 13 CFR Part 121 and size standards in this
solicitation.

“Subsidiary” means an entity in which more than 50 per-
cent of the entity is owned—

(1) Directly by a parent corporation; or
(2) Through another subsidiary of a parent corporation.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Women-owned business concern” means a concern which
is at least 51 percent owned by one or more women; or in the
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case of any publicly owned business, at least 51 percent of its
stock is owned by one or more women; and whose manage-
ment and daily business operations are controlled by one or
more women.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Women-owned small business (WOSB) concern eligible
under the WOSB Program” (in accordance with 13 CFR part
127), means a small business concern that is at least 51 percent
directly and unconditionally owned by, and the management
and daily business operations of which are controlled by, one
or more women who are citizens of the United States.

(b) (1) Annual Representations and Certifications. Any
changes provided by the offeror in paragraph (b)(2) of this
provision do not automatically change the representations and
certifications posted on the Online Representations and Cer-
tifications Application (ORCA) website.

(2) The offeror has completed the annual representa-
tions and certifications electronically via the ORCA website
accessed through https://www.acquisition.gov. After review-
ing the ORCA database information, the offeror verifies by
submission of this offer that the representations and certifica-
tions currently posted electronically at FAR 52.212-3, Offeror
Representations and Certifications—Commercial Items, have
been entered or updated in the last 12 months, are current,
accurate, complete, and applicable to this solicitation (includ-
ing the business size standard applicable to the NAICS code
referenced for this solicitation), as of the date of this offer and
are incorporated in this offer by reference (see FAR 4.1201),
except for paragraphs ______________. 

[Offeror to identify the applicable paragraphs at (c)
through (o) of this provision that the offeror has completed for
the purposes of this solicitation only, if any.

These amended representation(s) and/or certification(s)
are also incorporated in this offer and are current, accurate,
and complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted electronically on ORCA.]

(c) Offerors must complete the following representations
when the resulting contract will be performed in the United
States or its outlying areas. Check all that apply.

(1) Small business concern. The offeror represents as
part of its offer that it ❏ is, ❏ is not a small business concern.

(2) Veteran-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents as part of its offer that it ❏ is, ❏ is not a veteran-owned
small business concern.

(3) Service-disabled veteran-owned small business
concern. [Complete only if the offeror represented itself as a
veteran-owned small business concern in paragraph (c)(2) of
this provision.] The offeror represents as part of its offer that
it ❏ is, ❏ is not a service-disabled veteran-owned small busi-
ness concern.

(4) Small disadvantaged business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents, for general statistical purposes, that it ❏ is, ❏ is not a
small disadvantaged business concern as defined in
13 CFR 124.1002.

(5) Women-owned small business concern. [Complete
only if the offeror represented itself as a small business con-
cern in paragraph (c)(1) of this provision.] The offeror repre-
sents that it ❏ is, ❏ is not a women-owned small business
concern.

(6) WOSB concern eligible under the WOSB Program.
[Complete only if the offeror represented itself as a women-
owned small business concern in paragraph (c)(5) of this pro-
vision.]  The offeror represents that—

(i) It ❏ is,❏ is not a WOSB concern eligible under
the WOSB Program, has provided all the required documents
to the WOSB Repository, and no change in circumstances or
adverse decisions have been issued that affects its eligibility;
and

(ii) It ❏ is, ❏ is not a joint venture that complies with
the requirements of 13 CFR part 127, and the representation
in paragraph (c)(6)(i) of this provision is accurate in reference
to the WOSB concern or concerns that are participating in the
joint venture. [The offeror shall enter the name or names of the
WOSB concern or concerns that are participating in the joint
venture:  __________.]  Each WOSB concern participating in
the joint venture shall submit a separate signed copy of the
WOSB representation.

(7) Economically disadvantaged women-owned small
business (EDWOSB) concern.  [Complete only if the offeror
represented itself as a WOSB concern eligible under the
WOSB Program in (c)(6) of this provision.]  The offeror rep-
resents that—

(i) It ❏ is, ❏ is not an EDWOSB concern eligible
under the WOSB Program, has provided all the required doc-
uments to the WOSB Repository, and no change in circum-
stances or adverse decisions have been issued that affects its
eligibility; and

(ii) It ❏ is, ❏ is not a joint venture that complies with
the requirements of 13 CFR part 127, and the representation
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in paragraph (c)(7)(i) of this provision is accurate in reference
to the EDWOSB concern or concerns that are participating in
the joint venture. The offeror shall enter the name or names of
the EDWOSB concern or concerns that are participating in the
joint venture:  __________.  Each EDWOSB concern partic-
ipating in the joint venture shall submit a separate signed copy
of the EDWOSB representation.

NOTE: Complete paragraphs (c)(8) and (c)(9) only if this
solicitation is expected to exceed the simplified acquisition
threshold.

(8) Women-owned business concern (other than small
business concern). [Complete only if the offeror is a women-
owned business concern and did not represent itself as a small
business concern in paragraph (c)(1) of this provision.] The
offeror represents that it ❏ is a women-owned business
concern.

(9) Tie bid priority for labor surplus area concerns. If
this is an invitation for bid, small business offerors may iden-
tify the labor surplus areas in which costs to be incurred on
account of manufacturing or production (by offeror or first-
tier subcontractors) amount to more than 50 percent of the
contract price:____________________________________

(10) [Complete only if the solicitation contains the
clause at FAR 52.219-23, Notice of Price Evaluation Adjust-
ment for Small Disadvantaged Business Concerns, or
FAR 52.219-25, Small Disadvantaged Business Participation
Program—Disadvantaged Status and Reporting, and the off-
eror desires a benefit based on its disadvantaged status.]

(i) General. The offeror represents that either—
(A) It ❏ is, ❏ is not certified by the Small Busi-

ness Administration as a small disadvantaged business con-
cern and identified, on the date of this representation, as a
certified small disadvantaged business concern in the CCR
Dynamic Small Business Search database maintained by the
Small Business Administration, and that no material change
in disadvantaged ownership and control has occurred since its
certification, and, where the concern is owned by one or more
individuals claiming disadvantaged status, the net worth of
each individual upon whom the certification is based does not
exceed $750,000 after taking into account the applicable
exclusions set forth at 13 CFR 124.104(c)(2); or

(B) It ❏ has, ❏ has not submitted a completed
application to the Small Business Administration or a Private
Certifier to be certified as a small disadvantaged business con-
cern in accordance with 13 CFR 124, Subpart B, and a deci-
sion on that application is pending, and that no material
change in disadvantaged ownership and control has occurred
since its application was submitted.

(ii) ❏ Joint Ventures under the Price Evaluation
Adjustment for Small Disadvantaged Business Concerns. The
offeror represents, as part of its offer, that it is a joint venture

that complies with the requirements in 13 CFR 124.1002(f)
and that the representation in paragraph (c)(10)(i) of this pro-
vision is accurate for the small disadvantaged business con-
cern that is participating in the joint venture. [The offeror shall
enter the name of the small disadvantaged business concern
that is participating in the joint venture: ________________.]

(11) HUBZone small business concern. [Complete only
if the offeror represented itself as a small business concern in
paragraph (c)(1) of this provision.] The offeror represents, as
part of its offer, that—

(i) It ❏ is, ❏ is not a HUBZone small business con-
cern listed, on the date of this representation, on the List of
Qualified HUBZone Small Business Concerns maintained by
the Small Business Administration, and no material changes
in ownership and control, principal office, or HUBZone
employee percentage have occurred since it was certified in
accordance with 13 CFR Part 126; and

(ii) It ❏ is, ❏ is not a HUBZone joint venture that
complies with the requirements of 13 CFR Part 126, and the
representation in paragraph (c)(11)(i) of this provision is accu-
rate for each HUBZone small business concern participating
in the HUBZone joint venture.  [The offeror shall enter the
names of each of the HUBZone small business concerns par-
ticipating in the HUBZone joint venture: __________.]  Each
HUBZone small business concern participating in the HUB-
Zone joint venture shall submit a separate signed copy of the
HUBZone representation.

(d) Representations required to implement provisions of
Executive Order 11246—(1) Previous contracts and compli-
ance. The offeror represents that—

(i) It ❏ has, ❏ has not participated in a previous con-
tract or subcontract subject to the Equal Opportunity clause of
this solicitation; and

(ii) It ❏ has, ❏ has not filed all required compliance
reports.

(2) Affirmative Action Compliance. The offeror repre-
sents that—

(i) It ❏ has developed and has on file, ❏ has not
developed and does not have on file, at each establishment,
affirmative action programs required by rules and regulations
of the Secretary of Labor (41 CFR parts 60-1 and 60-2), or

(ii) It ❏ has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) Certification Regarding Payments to Influence Federal
Transactions (31 U.S.C. 1352). (Applies only if the contract
is expected to exceed $150,000.) By submission of its offer,
the offeror certifies to the best of its knowledge and belief that
no Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an
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officer or employee of any agency, a Member of Congress, an
officer or employee of Congress or an employee of a Member
of Congress on his or her behalf in connection with the award
of any resultant contract. If any registrants under the Lobby-
ing Disclosure Act of 1995 have made a lobbying contact on
behalf of the offeror with respect to this contract, the offeror
shall complete and submit, with its offer, OMB Standard Form
LLL, Disclosure of Lobbying Activities, to provide the name
of the registrants. The offeror need not report regularly
employed officers or employees of the offeror to whom pay-
ments of reasonable compensation were made.

(f) Buy American Act Certificate. (Applies only if the
clause at Federal Acquisition Regulation (FAR) 52.225-1,
Buy American Act—Supplies, is included in this solicitation.)

(1) The offeror certifies that each end product, except
those listed in paragraph (f)(2) of this provision, is a domestic
end product and that for other than COTS items, the offeror
has considered components of unknown origin to have been
mined, produced, or manufactured outside the United States.
The offeror shall list as foreign end products those end prod-
ucts manufactured in the United States that do not qualify as
domestic end products, i.e., an end product that is not a COTS
item and does not meet the component test in paragraph (2) of
the definition of “domestic end product.” The terms “com-
mercially available off-the-shelf (COTS) item” “component,”
“domestic end product,” “end product,” “foreign end prod-
uct,” and “United States” are defined in the clause of this
solicitation entitled “Buy American Act—Supplies.”

(2) Foreign End Products:

[List as necessary]

(3) The Government will evaluate offers in accordance
with the policies and procedures of FAR Part 25.

(g)(1) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate. (Applies only if the clause at
FAR 52.225-3, Buy American Act—Free Trade Agree-
ments—Israeli Trade Act, is included in this solicitation.)

(i) The offeror certifies that each end product, except
those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provi-
sion, is a domestic end product and that for other than COTS
items, the offeror has considered components of unknown ori-
gin to have been mined, produced, or manufactured outside
the United States. The terms “Bahrainian, Moroccan, Omani,
or Peruvian end product,” “commercially available off-the-
shelf (COTS) item,” “component,” “domestic end product,”

“end product,” “foreign end product,” “Free Trade Agreement
country,” “Free Trade Agreement country end product,”
“Israeli end product,” and “United States” are defined in the
clause of this solicitation entitled “Buy American Act—Free
Trade Agreements–Israeli Trade Act.”

(ii) The offeror certifies that the following supplies
are Free Trade Agreement country end products (other than
Bahrainian, Moroccan, Omani, or Peruvian end products) or
Israeli end products as defined in the clause of this solicitation
entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act”:

Free Trade Agreement Country End Products (Other than
Bahrainian, Moroccan, Omani, or Peruvian End Products) or

Israeli End Products:

[List as necessary]

(iii) The offeror shall list those supplies that are for-
eign end products (other than those listed in
paragraph (g)(1)(ii) of this provision) as defined in the clause
of this solicitation entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act.” The offeror shall list as
other foreign end products those end products manufactured
in the United States that do not qualify as domestic end prod-
ucts, i.e., an end product that is not a COTS item and does not
meet the component test in paragraph (2) of the definition of
“domestic end product.”

Other Foreign End Products:

[List as necessary]

(iv) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25.

(2) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate, Alternate I. If Alternate I to the
clause at FAR 52.225-3 is included in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii)
of the basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Canadian end products as defined in the clause of this solic-
itation entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act”:

Line Item No. Country of Origin

______________ _________________
______________ _________________
______________ _________________

Line Item No. Country of Origin

______________ _________________
______________ _________________
______________ _________________

Line Item No. Country of Origin

______________ _________________
______________ _________________
______________ _________________
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Canadian End Products:

[List as necessary]

(3) Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate, Alternate II. If Alternate II to the
clause at FAR 52.225-3 is included in this solicitation, substi-
tute the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii)
of the basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Canadian end products or Israeli end products as defined in
the clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act”:

Canadian or Israeli End Products:

[List as necessary]

(4) Trade Agreements Certificate. (Applies only if the
clause at FAR 52.225-5, Trade Agreements, is included in this
solicitation.)

(i) The offeror certifies that each end product, except
those listed in paragraph (g)(4)(ii) of this provision, is a U.S.-
made or designated country end product, as defined in the
clause of this solicitation entitled “Trade Agreements.”

(ii) The offeror shall list as other end products those
end products that are not U.S.-made or designated country end
products.

Other End Products:

[List as necessary]

(iii) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25. For
line items covered by the WTO GPA, the Government will
evaluate offers of U.S.-made or designated country end prod-
ucts without regard to the restrictions of the Buy American
Act. The Government will consider for award only offers of
U.S.-made or designated country end products unless the
Contracting Officer determines that there are no offers for
such products or that the offers for such products are insuffi-
cient to fulfill the requirements of the solicitation.

(h) Certification Regarding Responsibility Matters (Exec-
utive Order 12689). (Applies only if the contract value is
expected to exceed the simplified acquisition threshold.) The
offeror certifies, to the best of its knowledge and belief, that
the offeror and/or any of its principals—

(1) ❏ Are, ❏ are not presently debarred, suspended,
proposed for debarment, or declared ineligible for the award
of contracts by any Federal agency;

(2) ❏ Have, ❏ have not, within a three-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, violating Fed-
eral criminal tax laws, or receiving stolen property;

(3) ❏ Are, ❏ are not presently indicted for, or otherwise
criminally or civilly charged by a Government entity with,
commission of any of these offenses enumerated in paragraph
(h)(2) of this clause; and

(4) ❏ Have, ❏ have not, within a three-year period  pre-
ceding this offer, been notified of any delinquent Federal taxes
in an amount that exceeds $3,000 for which the liability
remains unsatisfied.

(i) Taxes are considered delinquent if both of the fol-
lowing criteria apply:

(A) The tax liability is finally determined.  The
liability is finally determined if it has been assessed.  A liabil-
ity is not finally determined if there is a pending administra-
tive or judicial challenge.  In the case of a judicial challenge
to the liability, the liability is not finally determined until all
judicial appeal rights have been exhausted.

(B) The taxpayer is delinquent in making pay-
ment.  A taxpayer is delinquent if the taxpayer has failed to pay
the tax liability when full payment was due and required.  A
taxpayer is not delinquent in cases where enforced collection
action is precluded.

(ii) Examples. (A) The taxpayer has received a stat-
utory notice of deficiency, under I.R.C. §6212, which entitles
the taxpayer to seek Tax Court review of a proposed tax defi-
ciency.  This is not a delinquent tax because it is not a final tax
liability.  Should the taxpayer seek Tax Court review, this will
not be a final tax liability until the taxpayer has exercised all
judicial appeal rights.

(B) The IRS has filed a notice of Federal tax lien
with respect to an assessed tax liability, and the taxpayer has
been issued a notice under I.R.C. §6320 entitling the taxpayer
to request a hearing with the IRS Office of Appeals contesting
the lien filing, and to further appeal to the Tax Court if the IRS
determines to sustain the lien filing.  In the course of the hear-
ing, the taxpayer is entitled to contest the underlying tax lia-
bility because the taxpayer has had no prior opportunity to
contest the liability.  This is not a delinquent tax because it is
not a final tax liability.  Should the taxpayer seek tax court
review, this will not be a final tax liability until the taxpayer
has exercised all judicial appeal rights.

Line Item No.

_______________________________________
_______________________________________
_______________________________________

Line Item No. Country of Origin

______________ _________________
______________ _________________
______________ _________________

Line Item No. Country of Origin

______________ _________________
______________ _________________
______________ _________________
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(C) The taxpayer has entered into an installment
agreement pursuant to I.R.C. §6159.  The taxpayer is making
timely payments and is in full compliance with the agreement
terms.  The taxpayer is not delinquent because the taxpayer is
not currently required to make full payment.

(D) The taxpayer has filed for bankruptcy protec-
tion.  The taxpayer is not delinquent because enforced collec-
tion action is stayed under 11 U.S.C. §362 (the Bankruptcy
Code).

(i) Certification Regarding Knowledge of Child Labor for
Listed End Products (Executive Order 13126). [The Contract-
ing Officer must list in paragraph (i)(1) any end products
being acquired under this solicitation that are included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]

(1) Listed end products.

(2) Certification. [If the Contracting Officer has identi-
fied end products and countries of origin in paragraph (i)(1)
of this provision, then the offeror must certify to either (i)(2)(i)
or (i)(2)(ii) by checking the appropriate block.]

[ ] (i) The offeror will not supply any end product
listed in paragraph (i)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

[ ] (ii) The offeror may supply an end product listed
in paragraph (i)(1) of this provision that was mined, produced,
or manufactured in the corresponding country as listed for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those
efforts, the offeror certifies that it is not aware of any such use
of child labor.

(j) Place of manufacture. (Does not apply unless the solic-
itation is predominantly for the acquisition of manufactured
end products.) For statistical purposes only, the offeror shall
indicate whether the place of manufacture of the end products
it expects to provide in response to this solicitation is predom-
inantly—

(1) ❏ In the United States (Check this box if the total
anticipated price of offered end products manufactured in the
United States exceeds the total anticipated price of offered end
products manufactured outside the United States); or

(2) ❏ Outside the United States.
(k) Certificates regarding exemptions from the application

of the Service Contract Act. (Certification by the offeror as to
its compliance with respect to the contract also constitutes its
certification as to compliance by its subcontractor if it subcon-
tracts out the exempt services.)  [The contracting officer is to
check a box to indicate if paragraph (k)(1) or (k)(2) applies.]

[ ] (1) Maintenance, calibration, or repair of certain
equipment as described in FAR 22.1003-4(c)(1).  The offeror
❏ does ❏ does not certify that—

(i) The items of equipment to be serviced under this
contract are used regularly for other than Governmental pur-
poses and are sold or traded by the offeror (or subcontractor
in the case of an exempt subcontract) in substantial quantities
to the general public in the course of normal business opera-
tions;

(ii) The services will be furnished at prices which
are, or are based on, established catalog or market prices (see
FAR 22.1003-4(c)(2)(ii)) for the maintenance, calibration, or
repair of such equipment; and 

(iii) The compensation (wage and fringe benefits)
plan for all service employees performing work under the con-
tract will be the same as that used for these employees and
equivalent employees servicing the same equipment of com-
mercial customers. 

[ ] (2) Certain services as described in
FAR 22.1003-4(d)(1). The offeror ❏ does ❏ does not certify
that—

(i) The services under the contract are offered and
sold regularly to non-Governmental customers, and are pro-
vided by the offeror (or subcontractor in the case of an exempt
subcontract) to the general public in substantial  quantities in
the course of normal business operations;

(ii) The contract services will be furnished at prices
that are, or are based on, established catalog or market prices
(see FAR 22.1003-4(d)(2)(iii));   

(iii) Each service employee who will perform the
services under the contract will spend only a small portion of
his or her time (a monthly average of less than 20 percent of
the available hours on an annualized basis, or less than 20 per-
cent of available hours during the contract period if the con-
tract period is less than a month) servicing the Government
contract; and

(iv) The compensation (wage and fringe benefits)
plan for all service employees performing work under the con-
tract is the same as that used for these employees and equiv-
alent employees servicing commercial customers. 

(3) If paragraph (k)(1) or (k)(2) of this clause applies—
(i) If the offeror does not certify to the conditions in

paragraph (k)(1) or (k)(2) and the Contracting Officer did not
attach a Service Contract Act wage determination to the solic-
itation, the offeror shall notify the Contracting Officer as soon
as possible; and 

(ii) The Contracting Officer may not make an award
to the offeror if the offeror fails to execute the certification in
paragraph (k)(1) or (k)(2) of this clause or to contact the Con-
tracting Officer as required in paragraph (k)(3)(i) of this
clause.

(l) Taxpayer Identification Number (TIN) (26 U.S.C. 6109,
31 U.S.C. 7701). (Not applicable if the offeror is required to
provide this information to a central contractor registration
database to be eligible for award.) 

Listed End Product Listed Countries of Origin

___________________ ___________________
___________________ ___________________
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(1) All offerors must submit the information required in
paragraphs (l)(3) through (l)(5) of this provision to comply
with debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the Inter-
nal Revenue Service (IRS).

(2) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the off-
eror’s relationship with the Government (31 U.S.C.
7701(C)(3)). If the resulting contract is subject to the payment
reporting requirements described in FAR 4.904, the TIN pro-
vided hereunder may be matched with IRS records to verify
the accuracy of the offeror’s TIN. 

(3) Taxpayer Identification Number (TIN).
❏ TIN: ________________________________.
❏ TIN has been applied for.
❏ TIN is not required because:
❏ Offeror is a nonresident alien, foreign corpora-

tion, or foreign partnership that does not have 
income effectively connected with the conduct 
of a trade or business in the United States and 
does not have an office or place of business or a 
fiscal paying agent in the United States;

❏ Offeror is an agency or instrumentality of a for-
eign government;

❏ Offeror is an agency or instrumentality of the 
Federal Government.

(4) Type of organization.
❏ Sole proprietorship;
❏ Partnership;
❏ Corporate entity (not tax-exempt);
❏ Corporate entity (tax-exempt);
❏ Government entity (Federal, State, or local);
❏ Foreign government;
❏ International organization per 

26 CFR 1.6049-4;
❏ Other ________________________________.

(5) Common parent.
❏ Offeror is not owned or controlled by a common 

parent;
❏ Name and TIN of common parent:

Name ________________________________.
TIN _________________________________.

(m) Restricted business operations in Sudan.  By submis-
sion of its offer, the offeror certifies that the offeror does not
conduct any restricted business operations in Sudan. 

(n) Prohibition on Contracting with Inverted Domestic
Corporations.(1) Relation to Internal Revenue Code. An
inverted domestic corporation as herein defined does not meet
the definition of an inverted domestic corporation as defined
by the Internal Revenue Code 25 U.S.C. 7874.

(2) Representation. By submission of its offer, the off-
eror represents that—

(i) It is not an inverted domestic corporation; and

(ii) It is not a subsidiary of an inverted domestic cor-
poration.

(o) Sanctioned activities relating to Iran. (1) The offeror
shall e-mail questions concerning sensitive technology to the
Department of State at CISADA106@state.gov.

(2) Representation and Certification.  Unless a waiver
is granted or an exception applies as provided in paragraph
(o)(3) of this provision, by submission of its offer, the off-
eror—

(i) Represents, to the best of its knowledge and
belief, that the offeror does not export any sensitive technol-
ogy to the government of Iran or any entities or individuals
owned or controlled by, or acting on behalf or at the direction
of, the government of Iran; and

(ii) Certifies that the offeror, or any person owned or
controlled by the offeror, does not engage in any activities for
which sanctions may be imposed under section 5 of the Iran
Sanctions Act.

(3) The representation and certification requirements of
paragraph (o)(2) of this provision do not apply if—

(i) This solicitation includes a trade agreements cer-
tification (e.g., 52.212-3(g) or a comparable agency provi-
sion); and

(ii) The offeror has certified that all the offered prod-
ucts to be supplied are designated country end products.

(End of provision)

Alternate I (Apr 2011). As prescribed in 12.301(b)(2), add
the following paragraph (c)(12) to the basic provision:

(12) (Complete if the offeror has represented itself as dis-
advantaged in paragraph (c)(4) or (c)(10) of this provision.)

[The offeror shall check the category in which its owner-
ship falls]:

____ Black American.

____ Hispanic American.

____ Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

____ Asian-Pacific American (persons with origins from
Burma, Thailand, Malaysia, Indonesia, Singapore, Brunei,
Japan, China, Taiwan, Laos, Cambodia (Kampuchea), Vietnam,
Korea, The Philippines, U.S. Trust Territory of the Pacific
Islands (Republic of Palau), Republic of the Marshall Islands,
Federated States of Micronesia, the Commonwealth of the
Northern Mariana Islands, Guam, Samoa, Macao, Hong Kong,
Fiji, Tonga, Kiribati, Tuvalu, or Nauru).

____ Subcontinent Asian (Asian-Indian) American (per-
sons with origins from India, Pakistan, Bangladesh, Sri Lanka,
Bhutan, the Maldives Islands, or Nepal).

____ Individual/concern, other than one of the preceding.
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Alternate II (Jan 2012). As prescribed in 12.301(b)(2), add
the following paragraph (c)(10)(iii) to the basic provision:

(iii) Address. The offeror represents that its address ❏ is,

❏ is not in a region for which a small disadvantaged business
procurement mechanism is authorized and its address has not
changed since its certification as a small disadvantaged business
concern or submission of its application for certification. The
list of authorized small disadvantaged business procurement
mechanisms and regions is posted at http://
www.acquisition.gov/References/sdbadjustments.htm. The off-
eror shall use the list in effect on the date of this solicitation.
“Address,” as used in this provision, means the address of the
offeror as listed on the Small Business Administration’s register
of small disadvantaged business concerns or the address on the
completed application that the concern has submitted to the
Small Business Administration or a Private Certifier in accor-
dance with 13 CFR Part 124, subpart B. For joint ventures,
“address” refers to the address of the small disadvantaged busi-
ness concern that is participating in the joint venture.

52.212-4 Contract Terms and Conditions—Commercial 
Items.
As prescribed in 12.301(b)(3), insert the following clause:

CONTRACT TERMS AND CONDITIONS—COMMERCIAL 
ITEMS (FEB 2012)

(a) Inspection/Acceptance. The Contractor shall only ten-
der for acceptance those items that conform to the require-
ments of this contract. The Government reserves the right to
inspect or test any supplies or services that have been tendered
for acceptance. The Government may require repair or
replacement of nonconforming supplies or reperformance of
nonconforming services at no increase in contract price. If
repair/replacement or reperformance will not correct the
defects or is not possible, the Government may seek an equi-
table price reduction or adequate consideration for acceptance
of nonconforming supplies or services. The Government must
exercise its post-acceptance rights—

(1) Within a reasonable time after the defect was dis-
covered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(b) Assignment. The Contractor or its assignee may assign
its rights to receive payment due as a result of performance of
this contract to a bank, trust company, or other financing insti-
tution, including any Federal lending agency in accordance
with the Assignment of Claims Act (31 U.S.C. 3727). How-
ever, when a third party makes payment (e.g., use of the Gov-
ernmentwide commercial purchase card), the Contractor may
not assign its rights to receive payment under this contract.

(c) Changes. Changes in the terms and conditions of this
contract may be made only by written agreement of the
parties.

(d) Disputes. This contract is subject to the Contract Dis-
putes Act of 1978, as amended (41 U.S.C. 601-613). Failure
of the parties to this contract to reach agreement on any
request for equitable adjustment, claim, appeal or action aris-
ing under or relating to this contract shall be a dispute to be
resolved in accordance with the clause at FAR 52.233-1, Dis-
putes, which is incorporated herein by reference. The Con-
tractor shall proceed diligently with performance of this
contract, pending final resolution of any dispute arising under
the contract.

(e) Definitions. The clause at FAR 52.202-1, Definitions,
is incorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(g) Invoice.(1) The Contractor shall submit an original
invoice and three copies (or electronic invoice, if authorized)
to the address designated in the contract to receive invoices.
An invoice must include—

(i) Name and address of the Contractor;
(ii) Invoice date and number;
(iii) Contract number, contract line item number and,

if applicable, the order number;
(iv) Description, quantity, unit of measure, unit price

and extended price of the items delivered;
(v) Shipping number and date of shipment, including

the bill of lading number and weight of shipment if shipped
on Government bill of lading;

(vi) Terms of any discount for prompt payment
offered;

(vii) Name and address of official to whom payment
is to be sent;

(viii) Name, title, and phone number of person to
notify in event of defective invoice; and

(ix) Taxpayer Identification Number (TIN). The
Contractor shall include its TIN on the invoice only if required
elsewhere in this contract.

(x) Electronic funds transfer (EFT) banking
information.

(A) The Contractor shall include EFT banking
information on the invoice only if required elsewhere in this
contract.

(B) If EFT banking information is not required to
be on the invoice, in order for the invoice to be a proper
invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solic-
itation provision, contract clause (e.g., 52.232-33, Payment
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by Electronic Funds Transfer—Central Contractor Registra-
tion, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than Central Contractor Registration), or applicable
agency procedures.

(C) EFT banking information is not required if the
Government waived the requirement to pay by EFT.

(2) Invoices will be handled in accordance with the
Prompt Payment Act (31 U.S.C. 3903) and Office of Manage-
ment and Budget (OMB) prompt payment regulations at
5 CFR Part 1315.

(h) Patent indemnity. The Contractor shall indemnify the
Government and its officers, employees and agents against
liability, including costs, for actual or alleged direct or con-
tributory infringement of, or inducement to infringe, any
United States or foreign patent, trademark or copyright, aris-
ing out of the performance of this contract, provided the Con-
tractor is reasonably notified of such claims and proceedings.

(i) Payment.—(1) Items accepted. Payment shall be made
for items accepted by the Government that have been deliv-
ered to the delivery destinations set forth in this contract.

(2) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act
(31 U.S.C. 3903) and prompt payment regulations at 5 CFR
Part 1315.

(3) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(4) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned,
payment shall be considered to have been made on the date
which appears on the payment check or the specified payment
date if an electronic funds transfer payment is made.

(5) Overpayments. If the Contractor becomes aware of
a duplicate contract financing or invoice payment or that the
Government has otherwise overpaid on a contract financing or
invoice payment, the Contractor shall—

(i) Remit the overpayment amount to the payment
office cited in the contract along with a description of the
overpayment including the—

(A) Circumstances of the overpayment (e.g.,
duplicate payment, erroneous payment, liquidation errors,
date(s) of overpayment);

(B) Affected contract number and delivery order
number, if applicable; 

(C) Affected contract line item or subline item, if
applicable; and

(D) Contractor point of contact.
(ii) Provide a copy of the remittance and supporting

documentation to the Contracting Officer.
(6) Interest. (i) All amounts that become payable by the

Contractor to the Government under this contract shall bear
simple interest from the date due until paid unless paid within
30 days of becoming due.  The interest rate shall be the interest
rate established by the Secretary of the Treasury as provided
in Section 611 of the Contract Disputes Act of 1978 (Public
Law 95-563), which is applicable to the period in which the
amount becomes due, as provided in (i)(6)(v) of this clause,

and then at the rate applicable for each six-month period as
fixed by the Secretary until the amount is paid.

(ii) The Government may issue a demand for pay-
ment to the Contractor upon finding a debt is due under the
contract.

(iii) Final decisions. The Contracting Officer will
issue a final decision as required by 33.211 if—

(A) The Contracting Officer and the Contractor
are unable to reach agreement on the existence or amount of
a debt within 30 days;

(B) The Contractor fails to liquidate a debt previ-
ously demanded by the Contracting Officer within the time-
line specified in the demand for payment unless the amounts
were not repaid because the Contractor has requested an
installment payment agreement; or

(C) The Contractor requests a deferment of col-
lection on a debt previously demanded by the Contracting
Officer (see 32.607-2).

(iv) If a demand for payment was previously issued
for the debt, the demand for payment included in the final
decision shall identify the same due date as the original
demand for payment. 

(v) Amounts shall be due at the earliest of the follow-
ing dates:

(A) The date fixed under this contract.
(B) The date of the first written demand for pay-

ment, including any demand for payment resulting from a
default termination. 

(vi) The interest charge shall be computed for the
actual number of calendar days involved beginning on the due
date and ending on—

(A) The date on which the designated office
receives payment from the Contractor;

(B) The date of issuance of a Government check
to the Contractor from which an amount otherwise payable
has been withheld as a credit against the contract debt; or

(C) The date on which an amount withheld and
applied to the contract debt would otherwise have become
payable to the Contractor.

(vii) The interest charge made under this clause may
be reduced under the procedures prescribed in 32.608-2 of the
Federal Acquisition Regulation in effect on the date of this
contract.

(j) Risk of loss. Unless the contract specifically provides
otherwise, risk of loss or damage to the supplies provided
under this contract shall remain with the Contractor until, and
shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transportation
is f.o.b. origin; or

(2) Delivery of the supplies to the Government at the
destination specified in the contract, if transportation is f.o.b.
destination.

(k) Taxes. The contract price includes all applicable Fed-
eral, State, and local taxes and duties.

(l) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
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termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges the Contractor can demonstrate to the satisfaction of
the Government using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred which reasonably could have been
avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(n) Title. Unless specified elsewhere in this contract, title
to items furnished under this contract shall pass to the Gov-
ernment upon acceptance, regardless of when or where the
Government takes physical possession.

(o) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(p) Limitation of liability. Except as otherwise provided by
an express warranty, the Contractor will not be liable to the
Government for consequential damages resulting from any
defect or deficiencies in accepted items.

(q) Other compliances. The Contractor shall comply with
all applicable Federal, State and local laws, executive orders,
rules and regulations applicable to its performance under this
contract.

(r) Compliance with laws unique to Government contracts.
The Contractor agrees to comply with 31 U.S.C. 1352 relat-
ing to limitations on the use of appropriated funds to influence

certain Federal contracts; 18 U.S.C. 431 relating to officials
not to benefit; 40 U.S.C. 3701, et seq., Contract Work Hours
and Safety Standards Act; 41 U.S.C. 51-58, Anti-Kickback
Act of 1986; 41 U.S.C. 265 and 10 U.S.C. 2409 relating to
whistleblower protections; 49 U.S.C. 40118, Fly American;
and 41 U.S.C. 423 relating to procurement integrity.

(s) Order of precedence. Any inconsistencies in this solic-
itation or contract shall be resolved by giving precedence in
the following order:

(1) The schedule of supplies/services.
(2) The Assignments, Disputes, Payments, Invoice,

Other Compliances, and Compliance with Laws Unique to
Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5.
(4) Addenda to this solicitation or contract, including

any license agreements for computer software.
(5) Solicitation provisions if this is a solicitation.
(6) Other paragraphs of this clause.
(7) The Standard Form 1449.
(8) Other documents, exhibits, and attachments.
(9) The specification.

(t) Central Contractor Registration (CCR). (1) Unless
exempted by an addendum to this contract, the Contractor is
responsible during performance and through final payment of
any contract for the accuracy and completeness of the data
within the CCR database, and for any liability resulting from
the Government’s reliance on inaccurate or incomplete data.
To remain registered in the CCR database after the initial reg-
istration, the Contractor is required to review and update on
an annual basis from the date of initial registration or subse-
quent updates its information in the CCR database to ensure
it is current, accurate and complete. Updating information in
the CCR does not alter the terms and conditions of this con-
tract and is not a substitute for a properly executed contractual
document.

(2)(i) If a Contractor has legally changed its business
name, “doing business as” name, or division name (whichever
is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in FAR Subpart 42.12, the Contractor shall provide the
responsible Contracting Officer a minimum of one business
day’s written notification of its intention to (A) change the
name in the CCR database; (B) comply with the requirements
of Subpart 42.12; and (C) agree in writing to the timeline and
procedures specified by the responsible Contracting Officer.
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The Contractor must provide with the notification sufficient
documentation to support the legally changed name.

(ii) If the Contractor fails to comply with the require-
ments of paragraph (t)(2)(i) of this clause, or fails to perform
the agreement at paragraph (t)(2)(i)(C) of this clause, and, in
the absence of a properly executed novation or change-of-
name agreement, the CCR information that shows the Con-
tractor to be other than the Contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the “Suspension of Payment” paragraph of the
electronic funds transfer (EFT) clause of this contract.

(3) The Contractor shall not change the name or address
for EFT payments or manual payments, as appropriate, in the
CCR record to reflect an assignee for the purpose of assign-
ment of claims (see Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the CCR database.
Information provided to the Contractor’s CCR record that
indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered to
be incorrect information within the meaning of the “Suspen-
sion of payment” paragraph of the EFT clause of this contract.

(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via CCR
accessed through https://www.acquisition.gov or by calling
1-888-227-2423 or 269-961-5757.

(End of clause)

Alternate I (Oct 2008). When a time-and-materials or
labor-hour contract is contemplated, substitute the following
paragraphs (a), (e), (i) and (l) for those in the basic clause.

(a) Inspection/Acceptance. (1) The Government has the
right to inspect and test all materials furnished and services per-
formed under this contract, to the extent practicable at all places
and times, including the period of performance, and in any event
before acceptance. The Government may also inspect the plant
or plants of the Contractor or any subcontractor engaged in con-
tract performance. The Government will perform inspections
and tests in a manner that will not unduly delay the work.

(2) If the Government performs inspection or tests on
the premises of the Contractor or a subcontractor, the Contractor
shall furnish and shall require subcontractors to furnish all rea-
sonable facilities and assistance for the safe and convenient per-
formance of these duties.

(3) Unless otherwise specified in the contract, the Gov-
ernment will accept or reject services and materials at the place
of delivery as promptly as practicable after delivery, and they
will be presumed accepted 60 days after the date of delivery,
unless accepted earlier.

(4) At any time during contract performance, but not
later than 6 months (or such other time as may be specified in
the contract) after acceptance of the services or materials last
delivered under this contract, the Government may require the
Contractor to replace or correct services or materials that at time
of delivery failed to meet contract requirements. Except as oth-

erwise specified in paragraph (a)(6) of this clause, the cost of
replacement or correction shall be determined under paragraph
(i) of this clause, but the “hourly rate” for labor hours incurred
in the replacement or correction shall be reduced to exclude that
portion of the rate attributable to profit. Unless otherwise spec-
ified below, the portion of the “hourly rate” attributable to profit
shall be 10 percent. The Contractor shall not tender for accep-
tance materials and services required to be replaced or corrected
without disclosing the former requirement for replacement or
correction, and, when required, shall disclose the corrective
action taken. [Insert portion of labor rate attributable to profit.]

(5)(i) If the Contractor fails to proceed with reasonable
promptness to perform required replacement or correction, and
if the replacement or correction can be performed within the
ceiling price (or the ceiling price as increased by the Govern-
ment), the Government may—

(A) By contract or otherwise, perform the replace-
ment or correction, charge to the Contractor any increased cost,
or deduct such increased cost from any amounts paid or due
under this contract; or

(B) Terminate this contract for cause.

(ii) Failure to agree to the amount of increased cost to
be charged to the Contractor shall be a dispute under the Dis-
putes clause of the contract.

(6) Notwithstanding paragraphs (a)(4) and (5) above,
the Government may at any time require the Contractor to rem-
edy by correction or replacement, without cost to the Govern-
ment, any failure by the Contractor to comply with the
requirements of this contract, if the failure is due to—

(i) Fraud, lack of good faith, or willful misconduct on
the part of the Contractor's managerial personnel; or

(ii) The conduct of one or more of the Contractor’s
employees selected or retained by the Contractor after any of the
Contractor’s managerial personnel has reasonable grounds to
believe that the employee is habitually careless or unqualified.

(7) This clause applies in the same manner and to the
same extent to corrected or replacement materials or services as
to materials and services originally delivered under this con-
tract.

(8) The Contractor has no obligation or liability under
this contract to correct or replace materials and services that at
time of delivery do not meet contract requirements, except as
provided in this clause or as may be otherwise specified in the
contract.

(9) Unless otherwise specified in the contract, the Con-
tractor's obligation to correct or replace Government-furnished
property shall be governed by the clause pertaining to Govern-
ment property.

(e) Definitions. (1) The clause at FAR 52.202-1, Defini-
tions, is incorporated herein by reference. As used in this
clause—

(i) Direct materials means those materials that enter
directly into the end product, or that are used or consumed
directly in connection with the furnishing of the end product or
service.
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(ii) Hourly rate means the rate(s) prescribed in the
contract for payment for labor that meets the labor category
qualifications of a labor category specified in the contract that
are—

(A) Performed by the contractor;

(B) Performed by the subcontractors; or

(C) Transferred between divisions, subsidiaries, or
affiliates of the contractor under a common control.

(iii) Materials means—

(A) Direct materials, including supplies transferred
between divisions, subsidiaries, or affiliates of the contractor
under a common control;

(B) Subcontracts for supplies and incidental ser-
vices for which there is not a labor category specified in the con-
tract;

(C) Other direct costs (e.g., incidental services for
which there is not a labor category specified in the contract,
travel, computer usage charges, etc.);

(D) The following subcontracts for services which
are specifically excluded from the hourly rate: [Insert any sub-
contracts for services to be excluded from the hourly rates pre-
scribed in the schedule.]; and

(E) Indirect costs specifically provided for in this
clause.

(iv) Subcontract means any contract, as defined in
FAR Subpart 2.1, entered into with a subcontractor to furnish
supplies or services for performance of the prime contract or a
subcontract including transfers between divisions, subsidiaries,
or affiliates of a contractor or subcontractor. It includes, but is
not limited to, purchase orders, and changes and modifications
to purchase orders.

(i) Payments. (1) Services accepted. Payment shall be
made for services accepted by the Government that have been
delivered to the delivery destination(s) set forth in this contract.
The Government will pay the Contractor as follows upon the
submission of commercial invoices approved by the Contract-
ing Officer:

(i) Hourly rate.

(A) The amounts shall be computed by multiplying
the appropriate hourly rates prescribed in the contract by the
number of direct labor hours performed. Fractional parts of an
hour shall be payable on a prorated basis.

(B) The rates shall be paid for all labor performed
on the contract that meets the labor qualifications specified in
the contract. Labor hours incurred to perform tasks for which
labor qualifications were specified in the contract will not be
paid to the extent the work is performed by individuals that do
not meet the qualifications specified in the contract, unless spe-
cifically authorized by the Contracting Officer.

(C) Invoices may be submitted once each month
(or at more frequent intervals, if approved by the Contracting

Officer) to the Contracting Officer or the authorized represen-
tative.

(D) When requested by the Contracting Officer or
the authorized representative, the Contractor shall substantiate
invoices (including any subcontractor hours reimbursed at the
hourly rate in the schedule) by evidence of actual payment, indi-
vidual daily job timecards, records that verify the employees
meet the qualifications for the labor categories specified in the
contract, or other substantiation specified in the contract.

(E) Unless the Schedule prescribes otherwise, the
hourly rates in the Schedule shall not be varied by virtue of the
Contractor having performed work on an overtime basis.

(1) If no overtime rates are provided in the
Schedule and the Contracting Officer approves overtime work
in advance, overtime rates shall be negotiated.

(2) Failure to agree upon these overtime rates
shall be treated as a dispute under the Disputes clause of this
contract.

(3) If the Schedule provides rates for overtime,
the premium portion of those rates will be reimbursable only to
the extent the overtime is approved by the Contracting Officer.

(ii) Materials.

(A) If the Contractor furnishes materials that meet
the definition of a commercial item at FAR 2.101, the price to
be paid for such materials shall be the contractor's established
catalog or market price, adjusted to reflect the—

(1) Quantities being acquired; and

(2) Any modifications necessary because of
contract requirements.

(B) Except as provided for in paragraph
(i)(1)(ii)(A) and (D)(2) of this clause, the Government will
reimburse the Contractor the actual cost of materials (less any
rebates, refunds, or discounts received by the contractor that are
identifiable to the contract) provided the Contractor—

(1) Has made payments for materials in accor-
dance with the terms and conditions of the agreement or
invoice; or

(2) Makes these payments within 30 days of the
submission of the Contractor’s payment request to the Govern-
ment and such payment is in accordance with the terms and con-
ditions of the agreement or invoice.

(C) To the extent able, the Contractor shall—

(1) Obtain materials at the most advantageous
prices available with due regard to securing prompt delivery of
satisfactory materials; and

(2) Give credit to the Government for cash and
trade discounts, rebates, scrap, commissions, and other amounts
that are identifiable to the contract.

(D) Other Costs. Unless listed below, other direct
and indirect costs will not be reimbursed.
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pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

52.212-5 Contract Terms and Conditions Required to 
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO 
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—

COMMERCIAL ITEMS (FEB 2012)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

___Alternate I (AUG 2007) of 52.222-50 (22 U.S.C.
7104(g)).

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

__ (2) 52.203-13, Contractor Code of Business Ethics
and Conduct (APR 2010) (Pub. L. 110-252, Title VI,
Chapter 1 (41 U.S.C. 251 note)).

__ (3) 52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5).  (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

__ (4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (FEB 2012) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

__ (5) 52.204-11, American Recovery and
Reinvestment Act—Reporting Requirements (JUL 2010)
(Pub. L. 111-5).

__ (6) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,

or Proposed for Debarment. (DEC 2010) (31 U.S.C. 6101
note).

__ (7) 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (JAN 2012)
(41 U.S.C. 2313).

__ (8) 52.209-10, Prohibition on Contracting with
Inverted Domestic Corporations (section 740 of Division C of
Pub. L. 111-117, section 743 of Division D of Pub. L. 111-8,
and section 745 of Division D of Pub. L. 110-161).

__ (9) 52.219-3, Notice of HUBZone Set-Aside or Sole-
Source Award (NOV 2011) (15 U.S.C. 657a).

__ (10) 52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JAN 2011) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__ (11) [Reserved]
__ (12)(i) 52.219-6, Notice of Total Small Business

Set-Aside (NOV 2011) (15 U.S.C. 644).
__ (ii) Alternate I (NOV 2011).
__ (iii) Alternate II (NOV 2011).

__ (13)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.

__ (14) 52.219-8, Utilization of Small Business
Concerns (JAN 2011) (15 U.S.C. 637(d)(2) and (3)).

__ (15)(i) 52.219-9, Small Business Subcontracting
Plan (JAN 2011) (15 U.S.C. 637(d)(4)).

__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.
__ (iv) Alternate III (JUL 2010) of 52.219-9.

__ (16) 52.219-13, Notice of Set-Aside of Orders
(NOV 2011)(15 U.S.C. 644(r)).

__ (17) 52.219-14, Limitations on Subcontracting
(NOV 2011) (15 U.S.C. 637(a)(14)).

__ (18) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).

__ (19)(i) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(OCT 2008) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

__ (ii) Alternate I (JUNE 2003) of 52.219-23.
__ (20) 52.219-25, Small Disadvantaged Business

Participation Program—Disadvantaged Status and Reporting
(DEC 2010) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (21) 52.219-26, Small Disadvantaged Business
Participation Program— Incentive Subcontracting
(OCT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

__ (22) 52.219-27, Notice of Service-Disabled Veteran-
Owned Small Business Set-Aside (NOV 2011) (15 U.S.C. 657
f).
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52.212-5 FEDERAL ACQUISITION REGULATION

52.2-40

__ (23) 52.219-28, Post Award Small Business
Program Rerepresentation (APR 2009) (15 U.S.C. 632(a)(2)).

__ (24) 52.219-29 Notice of Set-Aside for Economi-
cally Disadvantaged Women-Owned Small Business Con-
cerns (NOV 2011).

__ (25) 52.219-30 Notice of Set-Aside for Women-
Owned Small Business Concerns Eligible Under the Women-
Owned Small Business Program (NOV 2011).

__ (26) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__ (27) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JUL 2010) (E.O. 13126).

__ (28) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

__ (29) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

__ (30) 52.222-35, Equal Opportunity for Veterans
(SEP 2010)(38 U.S.C. 4212).

__ (31) 52.222-36, Affirmative Action for Workers
with Disabilities (OCT 2010) (29 U.S.C. 793).

__ (32) 52.222-37, Employment Reports on Veterans
(SEP 2010) (38 U.S.C. 4212).

__ (33) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496).

__ (34) 52.222-54, Employment Eligibility Verification
(JAN 2009). (Executive Order 12989).  (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

__ (35)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA–Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

__ (ii) Alternate I (MAY 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

__ (36) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

__ (37)(i) 52.223-16, IEEE 1680 Standard for the
Environmental Assessment of Personal Computer Products
(DEC 2007) (E.O. 13423).

__ (ii) Alternate I (DEC 2007) of 52.223-16.
__ (38) 52.223-18, Encouraging Contractor Policies to

Ban Text Messaging While Driving (AUG 2011) (E.O.
13513).

__ (39) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d).

__ (40)(i) 52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (JUNE 2009) (41 U.S.C. 10a-
10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19 U.S.C.

3805 note, Pub. L. 108-77, 108-78, 108-286, 108-302, 109-
53, 109-169, 109-283, and 110-138).

__ (ii) Alternate I (JAN 2004) of 52.225-3.
__ (iii) Alternate II (JAN 2004) of 52.225-3.

__ (41) 52.225-5, Trade Agreements (NOV 2011)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (42) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (43) 52.226-4, Notice of Disaster or Emergency Area
Set-Aside (NOV 2007) (42 U.S.C. 5150).

__ (44) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (NOV 2007) (42 U.S.C.
5150).

__ (45) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (46) 52.232-30, Installment Payments for
Commercial Items (OCT 1995) (41 U.S.C. 255(f),
10 U.S.C. 2307(f)).

__ (47) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

__ (48) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

__ (49) 52.232-36, Payment by Third Party (FEB 2010)
(31 U.S.C. 3332).

__ (50) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

__ (51)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in

this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

__ (1) 52.222-41, Service Contract Act of 1965
(Nov 2007) (41 U.S.C. 351, et seq.).

__ (2) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 1989) (29 U.S.C. 206 and
41 U.S.C. 351, et seq.).

__ (3) 52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (SEP 2009) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

__ (4) 52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (SEP 2009) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.213-4

52.2-42.1

fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(i) Submit the receiving report on the prescribed
form with the invoice; or

(ii) Include the following information on the invoice:

(A) Shipment number.

(B) Mode of shipment.

(C) At line item level—

(1) National stock number and/or manufac-
turer’s part number;

(2) Unit of measure;

(3) Ship-To Point;

(4) Mark-For Point, if in the contract; and

(5) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(ii) Mark-For Point.

(iii) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. TheContractor shall
mark all outer shipping containers “FAST PAY” When outer
shipping containers are not marked “FAST PAY,” the payment
office may make fast payment. If the payment office declines
to make fast payment, the Contractor shall be paid in accor-

dance with procedures applicable to invoices to which the Fast
Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions 
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS 
(OTHER THAN COMMERCIAL ITEMS) (FEB 2012)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

(ii) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

(v) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JUNE 2008) (E.o.s, proclamations, and statutes admin-
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52.213-4 FEDERAL ACQUISITION REGULATION

52.2-42.2

istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(vi) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vii) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(2) Listed below are additional clauses that apply:
(i) 52.204-10, Reporting Executive Compensation

and First-Tier Subcontract Awards (FEB 2012) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

(ii) 52.232-1, Payments (APR 1984).
(iii) 52.232-8, Discounts for Prompt Payment

(FEB 2002).
(iv) 52.232-11, Extras (APR 1984).
(v) 52.232-25, Prompt Payment (OCT 2008).
(vi) 52.233-1, Disputes (JULY 2002).
(vii) 52.244-6, Subcontracts for Commercial Items

(JAN 2011).
(viii) 52.253-1, Computer Generated Forms

(JAN 1991).
(b) The Contractor shall comply with the following FAR

clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JUL 2010) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.)

(ii) 52.222-20, Walsh-Healey Public Contracts Act
(Oct 2010) (41 U.S.C. 35-45) (Applies to supply contracts
over $15,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35,Equal Opportunity for Veterans
(SEP 2010) (38 U.S.C. 4212) (applies to contracts of
$100,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (Oct 2010) (29 U.S.C. 793). (Applies to contracts
over $15,000, unless the work is to be performed outside the
United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Veterans
(SEP 2010) (38 U.S.C. 4212) (applies to contracts of
$100,000 or more).

(vi) 52.222-41, Service Contract Act of 1965
(NOV 2007) (41 U.S.C. 351, et seq.) (Applies to service con-
tracts over $2,500 that are subject to the Service Contract Act
and will be performed in the United States, District of Colum-
bia, Puerto Rico, the Northern Mariana Islands, American

Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake
Island, or the outer continental shelf lands.)

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (MAY 2011) (E.O. 13423) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP) will be—

(A) Delivered;
(B) Acquired by the Contractor for use in per-

forming services at a Federally-controlled facility;
(C) Furnished by the Contractor for use by the

Government; or
(D) Specified in the design of a building or work,

or incorporated during its construction, renovation, or main-
tenance.)

(ix) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-

cerns (see 19.502-2), and does not exceed $25,000).
(x) 52.232-33, Payment by Electronic Funds Trans-

fer—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT
information.)

(xi) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)

(2) Listed below are additional clauses that may apply:
(i) 52.209-6, Protecting the Government’s Interest

When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (DEC 2010) (Applies to contracts
over $30,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247)
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