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SUBPART 4.8—GOVERNMENT CONTRACT FILES 4.804-5

4.8-3

(2) Bills, invoices, vouchers, and supporting
documents.

(3) Record of payments or receipts.
(4) Other pertinent documents.

4.804 Closeout of contract files.

4.804-1 Closeout by the office administering the contract.
(a) Except as provided in paragraph (c) of this section, time

standards for closing out contract files are as follows:
(1) Files for contracts using simplified acquisition pro-

cedures should be considered closed when the contracting
officer receives evidence of receipt of property and final pay-
ment, unless otherwise specified by agency regulations.

(2) Files for firm-fixed-price contracts, other than those
using simplified acquisition procedures, should be closed
within 6 months after the date on which the contracting officer
receives evidence of physical completion.

(3) Files for contracts requiring settlement of indirect
cost rates should be closed within 36 months of the month in
which the contracting officer receives evidence of physical
completion.

(4) Files for all other contracts should be closed within
20 months of the month in which the contracting officer
receives evidence of physical completion.

(b) When closing out the contract files at 4.804-1(a)(2), (3),
and (4), the contracting officer shall use the closeout proce-
dures at 4.804-5. However, these closeout actions may be
modified to reflect the extent of administration that has been
performed. Quick closeout procedures (see 42.708) should be
used, when appropriate, to reduce administrative costs and to
enable deobligation of excess funds.

(c) A contract file shall not be closed if—
(1) The contract is in litigation or under appeal; or
(2) In the case of a termination, all termination actions

have not been completed.

4.804-2 Closeout of the contracting office files if another 
office administers the contract.
(a) Contract files for contracts using simplified acquisition

procedures should be considered closed when the contracting
officer receives evidence of receipt of property and final pay-
ment, unless otherwise specified by agency regulation.

(b) All other contract files shall be closed as soon as prac-
ticable after the contracting officer receives a contract com-
pletion statement from the contract administration office. The
contracting officer shall ensure that all contractual actions
required have been completed and shall prepare a statement to
that effect. This statement is authority to close the contract file
and shall be made a part of the official contract file.

4.804-3 Closeout of paying office contract files.
The paying office shall close the contract file upon issu-

ance of the final payment voucher.

4.804-4 Physically completed contracts.
(a) Except as provided in paragraph (b) of this section, a

contract is considered to be physically completed when—
(1)(i) The contractor has completed the required deliv-

eries and the Government has inspected and accepted the
supplies;

(ii) The contractor has performed all services and the
Government has accepted these services; and

(iii) All option provisions, if any, have expired; or
(2) The Government has given the contractor a notice of

complete contract termination.
(b) Rental, use, and storage agreements are considered to

be physically completed when—
(1) The Government has given the contractor a notice of

complete contract termination; or
(2) The contract period has expired.

4.804-5 Procedures for closing out contract files.
(a) The contract administration office is responsible for ini-

tiating (automated or manual) administrative closeout of the
contract after receiving evidence of its physical completion.
At the outset of this process, the contract administration office
must review the contract funds status and notify the contract-
ing office of any excess funds the contract administration
office might deobligate. When complete, the administrative
closeout procedures must ensure that—

(1) Disposition of classified material is completed;
(2) Final patent report is cleared. If a final patent report

is required, the contracting officer may proceed with contract
closeout in accordance with the following procedures, or as
otherwise prescribed by agency procedures:

(i) Final patent reports should be cleared within 60
days of receipt.

(ii) If the final patent report is not received, the con-
tracting officer shall notify the contractor of the contractor’s
obligations and the Government’s rights under the applicable
patent rights clause, in accordance with 27.303. If the contrac-
tor fails to respond to this notification, the contracting officer
may proceed with contract closeout upon consultation with
the agency legal counsel responsible for patent matters
regarding the contractor’s failure to respond.

(3) Final royalty report is cleared;
(4) There is no outstanding value engineering change

proposal;
(5) Plant clearance report is received;
(6) Property clearance is received;
(7) All interim or disallowed costs are settled;
(8) Price revision is completed;
(9) Subcontracts are settled by the prime contractor;
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4.8-4

(10) Prior year indirect cost rates are settled;
(11) Termination docket is completed;
(12) Contract audit is completed;
(13) Contractor’s closing statement is completed;
(14) Contractor’s final invoice has been submitted; and
(15) Contract funds review is completed and excess

funds deobligated.
(b) When the actions in paragraph (a) of this subsection

have been verified, the contracting officer administering the
contract must ensure that a contract completion statement,
containing the following information, is prepared:

(1) Contract administration office name and address (if
different from the contracting office).

(2) Contracting office name and address.
(3) Contract number.
(4) Last modification number.
(5) Last call or order number.
(6) Contractor name and address.
(7) Dollar amount of excess funds, if any.
(8) Voucher number and date, if final payment has been

made.
(9) Invoice number and date, if the final approved

invoice has been forwarded to a disbursing office of another
agency or activity and the status of the payment is unknown.

(10) A statement that all required contract administra-
tion actions have been fully and satisfactorily accomplished.

(11) Name and signature of the contracting officer.
(12) Date.

(c) When the statement is completed, the contracting
officer must ensure that—

(1) The signed original is placed in the contracting
office contract file (or forwarded to the contracting office for
placement in the files if the contract administration office is
different from the contracting office); and

(2) A signed copy is placed in the appropriate contract
administration file if administration is performed by a contract
administration office.

4.805 Storage, handling, and disposal of contract files.
(a) Agencies must prescribe procedures for the handling,

storing, and disposing of contract files. These procedures
must take into account documents held in all types of media,
including microfilm and various electronic media. Agencies
may change the original medium to facilitate storage as long
as the requirements of Part 4, law, and other regulations are
satisfied. The process used to create and store records must
record and reproduce the original document, including signa-
tures and other written and graphic images completely, accu-
rately, and clearly. Data transfer, storage, and retrieval
procedures must protect the original data from alteration.
Unless law or other regulations require signed originals to be
kept, they may be destroyed after the responsible agency offi-
cial verifies that record copies on alternate media and copies

reproduced from the record copy are accurate, complete, and
clear representations of the originals. Agency procedures for
contract file disposal must include provisions that the docu-
ments specified in paragraph (b) of this section may not be
destroyed before the times indicated, and may be retained
longer if the responsible agency official determines that the
files have future value to the Government. When original doc-
uments have been converted to alternate media for storage, the
requirements in paragraph (b) of this section also apply to the
record copies in the alternate media.

(b) If administrative records are mixed with program
records and cannot be economically segregated, the entire file
should be kept for the period of time approved for the program
records. Similarly, if documents described in the following
table are part of a subject or case file that documents activities
that are not described in the table, they should be treated in the
same manner as the files of which they are a part. The reten-
tion periods for acquisitions at or below the simplified acqui-
sition threshold also apply to acquisitions conducted prior to
July 3, 1995, that used small purchase procedures. The reten-
tion periods for acquisitions above the simplified acquisition
threshold also apply to acquisitions conducted prior to
July 3, 1995, that used other than small purchase procedures.

Document Retention Period
(1) Records pertaining to Contract 

Disputes Act actions.
6 years and 3 months after final 
action or decision for files cre-
ated prior to October 1, 1979. 
1 year after final action or deci-
sion for files created on or after 
October 1, 1979.
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(60) Cause release of shipments from contractor’s
plants according to the shipping instructions. When applica-
ble, the order of assigned priority shall be followed; shipments
within the same priority shall be determined by date of the
instruction.

(61) Obtain contractor proposals for any contract price
adjustments resulting from amended shipping instructions.
Review all amended shipping instructions on a periodic, con-
solidated basis to ensure that adjustments are timely made.
Except when the ACO has settlement authority, the ACO shall
forward the proposal to the contracting officer for contract
modification. The ACO shall not delay shipments pending
completion and formalization of negotiations of revised ship-
ping instructions.

(62) Negotiate and/or execute supplemental agree-
ments, as required, making changes in packaging subcontrac-
tors or contract shipping points.

(63) Cancel unilateral purchase orders when notified of
nonacceptance by the contractor. The CAO shall notify the
contracting officer when the purchase order is canceled.

(64) Negotiate and execute one-time supplemental
agreements providing for the extension of contract delivery
schedules up to 90 days on contracts with an assigned Criti-
cality Designator of C (see 42.1105). Notification that the con-
tract delivery schedule is being extended shall be provided to
the contracting office. Subsequent extensions on any individ-
ual contract shall be authorized only upon concurrence of the
contracting office.

(65) Accomplish administrative closeout procedures
(see 4.804-5).

(66) Determine that the contractor has a drug-free work-
place program and drug-free awareness program (see
Subpart 23.5).

(67) Support the program, product, and project offices
regarding program reviews, program status, program perfor-
mance and actual or anticipated program problems.

(68) Monitor the contractor’s environmental practices
for adverse impact on contract performance or contract cost,
and for compliance with environmental requirements speci-
fied in the contract. ACO responsibilities include—

(i) Requesting environmental technical assistance, if
needed;

(ii) Monitoring contractor compliance with specifi-
cations or other contractual requirements requiring the deliv-
ery or use of environmentally preferable products, energy-
efficient products, products containing recovered materials,
and biobased products.  This must occur as part of the quality
assurance procedures set forth in Part 46; and

(iii) As required in the contract, ensuring that the
contractor complies with the reporting requirements relating
to recovered material content utilized in contract performance
(see Subpart 23.4).

(69) Administer commercial financing provisions and
monitor contractor security to ensure its continued adequacy
to cover outstanding payments, when on-site review is
required.

(70) Deobligate excess funds after final price
determination.

(71) Ensure that the contractor has implemented the
requirements of 52.203-13, Contractor Code of Business Eth-
ics and Conduct.

(b) The CAO shall perform the following functions only
when and to the extent specifically authorized by the contract-
ing office:

(1) Negotiate or negotiate and execute supplemental
agreements incorporating contractor proposals resulting from
change orders issued under the Changes clause. Before com-
pleting negotiations, coordinate any delivery schedule change
with the contracting office.

(2) Negotiate prices and execute priced exhibits for
unpriced orders issued by the contracting officer under basic
ordering agreements.

(3) Negotiate or negotiate and execute supplemental
agreements changing contract delivery schedules.

(4) Negotiate or negotiate and execute supplemental
agreements providing for the deobligation of unexpended dol-
lar balances considered excess to known contract
requirements.

(5) Issue amended shipping instructions and, when nec-
essary, negotiate and execute supplemental agreements incor-
porating contractor proposals resulting from these
instructions.

(6) Negotiate changes to interim billing prices.
(7) Negotiate and definitize adjustments to contract

prices resulting from exercise of an economic price adjust-
ment clause (see Subpart 16.2).

(8) Issue change orders and negotiate and execute
resulting supplemental agreements under contracts for ship
construction, conversion, and repair.

(9) Execute supplemental agreements on firm-fixed-
price supply contracts to reduce required contract line item
quantities and deobligate excess funds when notified by the
contractor of an inconsequential delivery shortage, and it is
determined that such action is in the best interests of the Gov-
ernment, notwithstanding the default provisions of the con-
tract. Such action will be taken only upon the written request
of the contractor and, in no event, shall the total downward
contract price adjustment resulting from an inconsequential
delivery shortage exceed $250.00 or 5 percent of the contract
price, whichever is less.

(10) Execute supplemental agreements to permit a
change in place of inspection at origin specified in firm-fixed-
price supply contracts awarded to nonmanufacturers, as
deemed necessary to protect the Government’s interests.
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(11) Prepare evaluations of contractor performance in
accordance with Subpart 42.15.

(c) Any additional contract administration functions not
listed in 42.302(a) and (b), or not otherwise delegated, remain
the responsibility of the contracting office.
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42.7-3

(6) Nonprofit organizations other than educational and
state and local governments (see 42.705-5). 

(b) Procedures. (1) In accordance with the Allowable Cost
and Payment clause at 52.216-7, the contractor is required to
submit an adequate final indirect cost rate proposal to the con-
tracting officer (or cognizant Federal agency official) and to
the cognizant auditor.

(i) The required content of the proposal and support-
ing data will vary depending on such factors as business type,
size, and accounting system capabilities. The contractor, con-
tracting officer, and auditor must work together to make the
proposal, audit, and negotiation process as efficient as possi-
ble.

(ii) Each contractor is required to submit the final
indirect cost rate proposal within the six-month period follow-
ing the expiration of each of its fiscal years. The contracting
officer may grant, in writing, reasonable extensions, for
exceptional circumstances only, when requested in writing by
the contractor.

(iii) Upon receipt of the proposal—
(A) The cognizant auditor will review the ade-

quacy of the contractor’s proposal for audit in support of
negotiating final indirect cost rates and will provide a written
description of any inadequacies to the contractor and contract-
ing officer.

(B) If the auditor and contractor are unable to
resolve the proposal’s inadequacies identified by the auditor,
the auditor will elevate the issue to the contracting office to
resolve the inadequacies.

(iv) The proposal must be supported with adequate
supporting data, some of which may be required subsequent
to finding that the proposal is adequate for audit in support of
negotiating final indirect cost rates (e.g., during the course of
the performance of the advisory audit). See the clause at
52.216-7(d)(2) for the description of an adequate final indirect
cost rate proposal and supporting data.

(2) Once a proposal has been determined to be adequate
for audit in support of negotiating final indirect cost rates, the
auditor will audit the proposal and prepare an advisory audit
report to the contracting officer (or cognizant Federal agency
official), including a listing of any relevant advance agree-
ments or restrictive terms of specific contracts.

(3) The contracting officer (or cognizant Federal agency
official) shall head the Government negotiating team, which
includes the cognizant auditor and technical or functional per-
sonnel as required. Contracting offices having significant dol-
lar interest shall be invited to participate in the negotiation and
in the preliminary discussion of critical issues. Individuals or
offices that have provided a significant input to the Govern-
ment position should be invited to attend.

(4) The Government negotiating team shall develop a
negotiation position. Pursuant to 10 U.S.C. 2324(f) and
41 U.S.C. 256(f), the contracting officer shall—

(i) Not resolve any questioned costs until
obtaining—

(A) Adequate documentation on the costs; and
(B) The contract auditor’s opinion on the

allowability of the costs.
(ii) Whenever possible, invite the contract auditor to

serve as an advisor at any negotiation or meeting with the con-
tractor on the determination of the contractor’s final indirect
cost rates.

(5) The cognizant contracting officer shall—
(i) Conduct negotiations;
(ii) Prepare a written indirect cost rate agreement

conforming to the requirements of the contracts;
(iii) Prepare, sign, and place in the contractor general

file (see 4.801(c)(3)) a negotiation memorandum covering—
(A) The disposition of significant matters in the

advisory audit report;
(B) Reconciliation of all costs questioned, with

identification of items and amounts allowed or disallowed in
the final settlement as well as the disposition of period costing
or allocability issues;

(C) Reasons why any recommendations of the
auditor or other Government advisors were not followed; and

(D) Identification of certified cost or pricing data
submitted during the negotiations and relied upon in reaching
a settlement; and

(iv) Distribute resulting documents in accordance
with 42.706.

(v) Notify the contractor of the individual costs
which were considered unallowable and the respective
amounts of the disallowance.

42.705-2 Auditor determination procedure.
(a) Applicability and responsibility. (1) The cognizant

Government auditor shall establish final indirect cost rates for
business units not covered in 42.705-1(a).

(2) In addition, auditor determination may be used for
business units that are covered in 42.705-1(a) when the con-
tracting officer (or cognizant Federal agency official) and
auditor agree that the indirect costs can be settled with little
difficulty and any of the following circumstances apply:

(i) The business unit has primarily fixed-price con-
tracts, with only minor involvement in cost-reimbursement
contracts.

(ii) The administrative cost of contracting officer
determination would exceed the expected benefits.

(iii) The business unit does not have a history of dis-
putes and there are few cost problems.

(iv) The contracting officer (or cognizant Federal
agency official) and auditor agree that special circumstances
require auditor determination.

(b) Procedures. (1) The contractor shall submit to the cog-
nizant contracting officer (or cognizant Federal agency offi-
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42.7-4

cial) and auditor a final indirect cost rate proposal in
accordance with 42.705-1(b)(1).

(2) Once a proposal has been determined to be adequate
for audit in support of negotiating final indirect cost rates, the
auditor shall—

(i) Audit the proposal and prepare an advisory audit
report, including a listing of any relevant advance agreements
or restrictive terms of specific contracts;

(ii) Seek agreement on indirect costs with the con-
tractor;

(iii) Prepare an indirect cost rate agreement conform-
ing to the requirements of the contracts.The agreement shall
be signed by the contractor and the auditor;

(iv) If agreement with the contractor is not reached,
forward the audit report to the contracting officer (or cogni-
zant Federal agency official) identified in the Directory of
Contract Administration Services Components (see 42.203),
who will then resolve the disagreement; and

(v) Distribute resulting documents in accordance
with 42.706.

42.705-3 Educational institutions.
(a) General. (1) Postdetermined final indirect cost rates

shall be used in the settlement of indirect costs for all cost-
reimbursement contracts with educational institutions, unless
predetermined final indirect cost rates are authorized and used
(see paragraph (b) of this subsection).

(2) OMB Circular No. A-21, Cost Principles for Educa-
tional Institutions, assigns each educational institution to a
single Government agency for the negotiation of indirect cost
rates and provides that those rates shall be accepted by all Fed-
eral agencies. Cognizant Government agencies and educa-
tional institutions are listed in the Directory of Federal
Contract Audit Offices (see 42.103).

(3) The cognizant agency shall establish the billing rates
and final indirect cost rates at the educational institution, con-
sistent with the requirements of this subpart, Subpart 31.3,
and the OMB Circular. The agency shall follow the proce-
dures outlined in 42.705-1(b).

(4) If the cognizant agency is unable to reach agreement
with an institution, the appeals system of the cognizant agency
shall be followed for resolution of the dispute.

(b) Predetermined final indirect cost rates. (1) Under
cost-reimbursement research and development contracts with
universities, colleges, or other educational institutions
(41 U.S.C. 254a), payment for reimbursable indirect costs
may be made on the basis of predetermined final indirect cost
rates. The cognizant agency is not required to establish prede-
termined rates, but if they are established, their use must be
extended to all the institution’s Government contracts.

(2) In deciding whether the use of predetermined rates
would be appropriate for the educational institution con-

cerned, the agency should consider both the stability of the
institution’s indirect costs and bases over a period of years and
any anticipated changes in the amount of the direct and indi-
rect costs.

(3) Unless their use is approved at a level in the agency
(see paragraph (a)(2) of this subsection) higher than the con-
tracting officer, predetermined rates shall not be used when—

(i) There has been no recent audit of the indirect
costs;

(ii) There have been frequent or wide fluctuations in
the indirect cost rates and the bases over a period of years; or

(iii) The estimated reimbursable costs for any indi-
vidual contract are expected to exceed $1 million annually.

(4)(i) If predetermined rates are to be used and no rates
have been previously established for the institution’s current
fiscal year, the agency shall obtain from the institution a pro-
posal for predetermined rates.

(ii) If the proposal is found to be generally accept-
able, the agency shall negotiate the predetermined rates with
the institution. The rates should be based on an audit of the
institution’s costs for the year immediately preceding the year
in which the rates are being negotiated. If this is not possible,
an earlier audit may be used, but appropriate steps should be
taken to identify and evaluate significant variations in costs
incurred or in bases used that may have a bearing on the rea-
sonableness of the proposed rates. However, in the case of
smaller contracts (i.e.,contracts that do not exceed the simpli-
fied acquisition threshold), an audit made at an earlier date is
acceptable if—

(A) There have been no significant changes in the
contractor’s organization; and

(B) It is reasonably apparent that another audit
would have little effect on the rates finally agreed upon and
the potential for overpayment of indirect cost is relatively
insignificant.

(5) If predetermined rates are used—
(i) The contracting officer shall include the negoti-

ated rates and bases in the contract Schedule; and
(ii) See 16.307(g), which prescribes the clause at

52.216-15, Predetermined Indirect Cost Rates.
(6) Predetermined indirect cost rates shall be applicable

for a period of not more than four years. The agency shall
obtain the contractor’s proposal for new predetermined rates
sufficiently in advance so that the new rates, based on current
data, may be promptly negotiated near the beginning of the
new fiscal year or other period agreed to by the parties (see
paragraphs (b) and (d) of the clause at 52.216-15, Predeter-
mined Indirect Cost Rates).

(7) Contracting officers shall use billing rates estab-
lished by the agency to reimburse the contractor for work per-
formed during a period not covered by predetermined rates.
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42.705-4 State and local governments.
OMB Circular No. A-87 concerning cost principles for

state and local governments (see Subpart 31.6) establishes the
cognizant agency concept and procedures for determining a
cognizant agency for approving state and local government
indirect costs associated with federally-funded programs and
activities. The indirect cost rates negotiated by the cognizant
agency will be used by all Federal agencies that also award
contracts to these same state and local governments.

42.705-5 Nonprofit organizations other than educational 
and state and local governments.
(See OMB Circular No. A-122.)

42.706 Distribution of documents.
(a) The contracting officer or auditor shall promptly dis-

tribute executed copies of the indirect cost rate agreement to
the contractor and to each affected contracting agency and
shall provide copies of the agreement for the contract files, in
accordance with the guidance for contract modifications in
Subpart 4.2, Contract Distribution.

(b) Copies of the negotiation memorandum prepared under
contracting officer determination or audit report prepared
under auditor determination shall be furnished, as appropriate,
to the contracting offices and Government audit offices.

42.707 Cost-sharing rates and limitations on indirect cost 
rates.
(a) Cost-sharing arrangements, when authorized, may call

for the contractor to participate in the costs of the contract by
accepting indirect cost rates lower than the anticipated actual
rates. In such cases, a negotiated indirect cost rate ceiling may
be incorporated into the contract for prospective application.
For cost sharing under research and development contracts,
see 35.003(b).

(b)(1) Other situations may make it prudent to provide a
final indirect cost rate ceiling in a contract. Examples of such
circumstances are when the proposed contractor—

(i) Is a new or recently reorganized company, and
there is no past or recent record of incurred indirect costs;

(ii) Has a recent record of a rapidly increasing indi-
rect cost rate due to a declining volume of sales without a com-
mensurate decline in indirect expenses; or

(iii) Seeks to enhance its competitive position in a
particular circumstance by basing its proposal on indirect cost
rates lower than those that may reasonably be expected to
occur during contract performance, thereby causing a cost
overrun.

(2) In such cases, an equitable ceiling covering the final
indirect cost rates may be negotiated and specified in the
contract.

(c) When ceiling provisions are utilized, the contract shall
also provide that—

(1) The Government will not be obligated to pay any
additional amount should the final indirect cost rates exceed
the negotiated ceiling rates, and

(2) In the event the final indirect cost rates are less than
the negotiated ceiling rates, the negotiated rates will be
reduced to conform with the lower rates.

42.708 Quick-closeout procedure.
(a) The contracting officer responsible for contract close-

out shall negotiate the settlement of direct and indirect costs
for a specific contract, task order, or delivery order to be
closed, in advance of the determination of final direct costs
and indirect rates set forth in 42.705, if—

(1) The contract, task order, or delivery order is physi-
cally complete;

(2) The amount of unsettled direct costs and indirect
costs to be allocated to the contract, task order, or delivery
order is relatively insignificant. Cost amounts will be consid-
ered relatively insignificant when the total unsettled direct
costs and indirect costs to be allocated to any one contract,
task order, or delivery order does not exceed the lesser of—

(i) $1,000,000; or
(ii) 10 percent of the total contract, task order, or

delivery order amount;
(3) The contracting officer performs a risk assessment

and determines that the use of the quick-closeout procedure is
appropriate. The risk assessment shall include—

(i) Consideration of the contractor’s accounting, esti-
mating, and purchasing systems;

(ii) Other concerns of the cognizant contract audi-
tors; and

(iii) Any other pertinent information, such as, docu-
mented history of Federal Government approved indirect cost
rate agreements, changes to contractor’s rate structure, vola-
tility of rate fluctuations during affected periods, mergers or
acquisitions, special contract provisions limiting contractor’s
recovery of otherwise allowable indirect costs under cost
reimbursement or time-and-materials contracts; and

(4) Agreement can be reached on a reasonable estimate
of allocable dollars.

(b) Determinations of final indirect costs under the quick-
closeout procedure provided for by the Allowable Cost and
Payment clause at 52.216-7 shall be final for the contract it
covers and no adjustment shall be made to other contracts for
over- or under-recoveries of costs allocated or allocable to the
contract covered by the agreement.

(c) Indirect cost rates used in the quick closeout of a con-
tract shall not be considered a binding precedent when estab-
lishing the final indirect cost rates for other contracts.

42.709 Scope.
(a) This section implements 10 U.S.C. 2324(a) through (d)

and 41 U.S.C. 256(a) through (d). It covers the assessment of
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penalties against contractors which include unallowable indi-
rect costs in—

(1) Final indirect cost rate proposals; or
(2) The final statement of costs incurred or estimated to

be incurred under a fixed-price incentive contract.
(b) This section applies to all contracts in excess of

$700,000, except fixed-price contracts without cost incentives
or any firm-fixed-price contracts for the purchase of commer-
cial items.

42.709-1 General.
(a) The following penalties apply to contracts covered by

this section:
(1) If the indirect cost is expressly unallowable under a

cost principle in the FAR, or an executive agency supplement
to the FAR, that defines the allowability of specific selected
costs, the penalty is equal to—

(i) The amount of the disallowed costs allocated to
contracts that are subject to this section for which an indirect
cost proposal has been submitted; plus

(ii) Interest on the paid portion, if any, of the
disallowance.

(2) If the indirect cost was determined to be unallowable
for that contractor before proposal submission, the penalty is
two times the amount in paragraph (a)(1)(i) of this section.

(b) These penalties are in addition to other administrative,
civil, and criminal penalties provided by law.

(c) It is not necessary for unallowable costs to have been
paid to the contractor in order to assess a penalty.

42.709-2 Responsibilities.
(a) The cognizant contracting officer is responsible for—

(1) Determining whether the penalties in 42.709-1(a)
should be assessed;

(2) Determining whether such penalties should be
waived pursuant to 42.709-5; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the contrac-
tor knowingly submitted unallowable costs.

(b) The contract auditor, in the review and/or the determi-
nation of final indirect cost proposals for contracts subject to
this section, is responsible for—

(1) Recommending to the contracting officer which
costs may be unallowable and subject to the penalties in
42.709-1(a);

(2) Providing rationale and supporting documentation
for any recommendation; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the contrac-
tor knowingly submitted unallowable costs.

42.709-3 Assessing the penalty.
Unless a waiver is granted pursuant to 42.709-5, the cog-

nizant contracting officer shall—
(a) Assess the penalty in 42.709-1(a)(1), when the submit-

ted cost is expressly unallowable under a cost principle in the
FAR or an executive agency supplement that defines the
allowability of specific selected costs; or

(b) Assess the penalty in 42.709-1(a)(2), when the submit-
ted cost was determined to be unallowable for that contractor
prior to submission of the proposal. Prior determinations of
unallowability may be evidenced by—

(1) A DCAA Form 1, Notice of Contract Costs Sus-
pended and/or Disapproved (see 48 CFR 242.705-2), or any
similar notice which the contractor elected not to appeal and
was not withdrawn by the cognizant Government agency;

(2) A contracting officer final decision which was not
appealed;

(3) A prior executive agency Board of Contract Appeals
or court decision involving the contractor, which upheld the
cost disallowance; or

(4) A determination or agreement of unallowability
under 31.201-6.

(c) Issue a final decision (see 33.211) which includes a
demand for payment of any penalty assessed under
paragraph (a) or (b) of this section. The letter shall state that
the determination is a final decision under the Disputes clause
of the contract. (Demanding payment of the penalty is sepa-
rate from demanding repayment of any paid portion of the dis-
allowed cost.)

42.709-4 Computing interest.
For 42.709-1(a)(1)(ii), compute interest on any paid por-

tion of the disallowed cost as follows:
(a) Consider the overpayment to have occurred, and inter-

est to have begun accumulating, from the midpoint of the con-
tractor’s fiscal year. Use an alternate equitable method if the
cost was not paid evenly over the fiscal year.

(b) Use the interest rate specified by the Secretary of the
Treasury pursuant to Pub. L. 92-41 (85 Stat. 97).

(c) Compute interest from the date of overpayment to the
date of the demand letter for payment of the penalty.

(d) Determine the paid portion of the disallowed costs in
consultation with the contract auditor.

42.709-5 Waiver of the penalty.
The cognizant contracting officer shall waive the penalties

at 42.709-1(a) when—
(a) The contractor withdraws the proposal before the Gov-

ernment formally initiates an audit of the proposal and the
contractor submits a revised proposal (an audit will be deemed
to be formally initiated when the Government provides the
contractor with written notice, or holds an entrance confer-
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ence, indicating that audit work on a specific final indirect
cost proposal has begun);

(b) The amount of the unallowable costs under the proposal
which are subject to the penalty is $10,000 or less (i.e., if the
amount of expressly or previously determined unallowable
costs which would be allocated to the contracts specified in
42.709(b) is $10,000 or less); or

(c) The contractor demonstrates, to the cognizant contract-
ing officer’s satisfaction, that—

(1) It has established policies and personnel training and
an internal control and review system that provide assurance
that unallowable costs subject to penalties are precluded from
being included in the contractor’s final indirect cost rate pro-
posals (e.g., the types of controls required for satisfactory par-
ticipation in the Department of Defense sponsored self-
governance programs, specific accounting controls over indi-
rect costs, compliance tests which demonstrate that the con-

trols are effective, and Government audits which have not
disclosed recurring instances of expressly unallowable costs);
and

(2) The unallowable costs subject to the penalty were
inadvertently incorporated into the proposal; i.e., their inclu-
sion resulted from an unintentional error, notwithstanding the
exercise of due care.

42.709-6 Contract clause.
Use the clause at 52.242-3, Penalties for Unallowable

Costs, in all solicitations and contracts over $700,000 except
fixed-price contracts without cost incentives or any firm-
fixed-price contract for the purchase of commercial items.
Generally, covered contracts are those which contain one of
the clauses at 52.216-7, 52.216-16, or 52.216-17, or a similar
clause from an executive agency’s supplement to the FAR.
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(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-

ber, if in the contract.
(4) If this contract, order, or blanket purchase agreement

does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(i) Ship-To Point.
(ii) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if in

the contract.
(5) Where a receiving report is not required, the Con-

tractor shall include a copy of the invoice in each shipment.
(d) Certification of invoice. The Contractor certifies by

submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. TheContractor shall
mark all outer shipping containers “FAST PAY” When outer
shipping containers are not marked “FAST PAY,” the payment
office may make fast payment. If the payment office declines
to make fast payment, the Contractor shall be paid in accor-
dance with procedures applicable to invoices to which the Fast
Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit

invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions 
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS 
(OTHER THAN COMMERCIAL ITEMS) (MAY 2011)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

(ii) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (MAR 2007)
(E.O. 11246).

(iv) 52.222-50, Combating Trafficking in Persons
(FEB 2009) (22 U.S.C. 7104(g)).

(v) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JUNE 2008) (E.o.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(vi) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vii) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(2) Listed below are additional clauses that apply:
(i) 52.204-10, Reporting Executive Compensation

and First-Tier Subcontract Awards (JUL 2010) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

(ii) 52.232-1, Payments (APR 1984).
(iii) 52.232-8, Discounts for Prompt Payment

(FEB 2002).
(iv) 52.232-11, Extras (APR 1984).
(v) 52.232-25, Prompt Payment (OCT 2008).
(vi) 52.233-1, Disputes (JULY 2002).
(vii) 52.244-6, Subcontracts for Commercial Items

(JAN 2011).
(viii) 52.253-1, Computer Generated Forms

(JAN 1991).
(b) The Contractor shall comply with the following FAR

clauses, incorporated by reference, unless the circumstances
do not apply:
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(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JUL 2010) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.)

(ii) 52.222-20, Walsh-Healey Public Contracts Act
(Oct 2010) (41 U.S.C. 35-45) (Applies to supply contracts
over $15,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35,Equal Opportunity for Veterans
(SEP 2010) (38 U.S.C. 4212) (applies to contracts of
$100,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (Oct 2010) (29 U.S.C. 793). (Applies to contracts
over $15,000, unless the work is to be performed outside the
United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Veterans
(SEP 2010) (38 U.S.C. 4212) (applies to contracts of
$100,000 or more).

(vi) 52.222-41, Service Contract Act of 1965
(NOV 2007) (41 U.S.C. 351, et seq.) (Applies to service con-
tracts over $2,500 that are subject to the Service Contract Act
and will be performed in the United States, District of Colum-
bia, Puerto Rico, the Northern Mariana Islands, American
Samoa, Guam, the U.S. Virgin Islands, Johnston Island, Wake
Island, or the outer continental shelf lands.)

(vii) 52.223-5, Pollution Prevention and Right-to-
Know Information (MAY 2011) (E.O. 13423) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP) will be—

(A) Delivered;
(B) Acquired by the Contractor for use in per-

forming services at a Federally-controlled facility;
(C) Furnished by the Contractor for use by the

Government; or
(D) Specified in the design of a building or work,

or incorporated during its construction, renovation, or main-
tenance.)

(ix) 52.225-1, Buy American Act—Supplies
(FEB 2009) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-

vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-

cerns (see 19.502-2), and does not exceed $25,000).
(x) 52.232-33, Payment by Electronic Funds Trans-

fer—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT
information.)

(xi) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)

(2) Listed below are additional clauses that may apply:
(i) 52.209-6, Protecting the Government’s Interest

When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (DEC 2010) (Applies to contracts
over $30,000). (Not applicable to subcontracts for the acqui-
sition of commercially available off-the-shelf items).

(ii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAR 2009) (Pub. L. 110-247)
(Applies to contracts greater than $25,000 that provide for the
provision, the service, or the sale of food in the United States.)

(iv) 52.247-29, F.o.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.o.b. origin).

(v) 52.247-34, F.o.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):
________________________________________________
________________________________________________

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
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(k) Termination. If this contract is terminated, prices shall
continue to be established in accordance with this clause for
(1) completed supplies and services accepted by the Govern-
ment and (2) those supplies and services not terminated under
a partial termination. All other elements of the termination
shall be resolved in accordance with other applicable clauses
of this contract.

(End of clause)

NOTES:
(1) Express in terms of units delivered, or as a date; but in either

case the period should end on the last day of a month.
(2) Insert the number of days chosen so that the Contractor’s

submission will be late enough to reflect recent cost expe-
rience (taking into account the Contractor’s accounting sys-
tem), but early enough to permit review, audit (if
necessary), and negotiation before the start of the prospec-
tive period.

(3) Insert “first,” except that “second” may be inserted if nec-
essary to achieve compatibility with the Contractor’s
accounting system.

52.216-6 Price Redetermination—Retroactive.
As prescribed in 16.206-4, insert the following clause:

PRICE REDETERMINATION—RETROACTIVE (OCT 1997)

(a) General. The unit price and the total price stated in this
contract shall be redetermined in accordance with this clause,
but in no event shall the total amount paid under this contract
exceed __________ [insert dollar amount of ceiling price].

(b) Definition. “Costs,” as used in this clause, means allow-
able costs in accordance with Part 31 of the Federal Acquisi-
tion Regulation (FAR) in effect on the date of this contract.

(c) Data submission. (1) Within ______ [Contracting
Officer insert number of days] days after delivery of all sup-
plies to be delivered and completion of all services to be per-
formed under this contract, the Contractor shall submit—

(i) Proposed prices;
(ii) A statement in the format of Table 15-2,

FAR 15.408, or in any other form on which the parties may
agree, of all costs incurred in performing the contract; and

(iii) Any other relevant data that the Contracting
Officer may reasonably require.

(2) If the Contractor fails to submit the data required by
paragraph (c)(1) of this section within the time specified, the
Contracting Officer may suspend payments under this con-
tract until the data are furnished. If it is later determined that
the Government has overpaid the Contractor, the excess shall
be repaid to the Government immediately. Unless repaid
within 30 days after the end of the data submittal period, the
amount of the excess shall bear interest, computed from the
date the data were due to the date of repayment, at the rate
established in accordance with the Interest clause.

(d) Price determination. Upon the Contracting Officer’s
receipt of the data required by paragraph (c) of this section,
the Contracting Officer and the Contractor shall promptly
negotiate to redetermine fair and reasonable prices for sup-
plies delivered and services performed by the Contractor
under this contract.

(e) Contract modification. The negotiated redetermination
of price shall be evidenced by a modification to this contract,
signed by the Contractor and the Contracting Officer.

(f) Adjusting billing prices. Pending execution of the con-
tract modification (see paragraph (e) of this section), the Con-
tractor shall submit invoices or vouchers in accordance with
billing prices stated in this contract. If at any time it appears
that the then-current billing prices will be substantially greater
than the estimated final prices, or if the Contractor submits
data showing that the redetermined prices will be substantially
greater than the current billing prices, the parties shall nego-
tiate an appropriate decrease or increase in billing prices. Any
billing price adjustment shall be reflected in a contract modi-
fication and shall not affect the redetermination of prices
under this clause. After the contract modification for price
redetermination is executed, the total amount paid or to be
paid on all invoices or vouchers shall be adjusted to reflect the
agreed-upon prices, and any resulting additional payments,
refunds, or credits shall be made promptly.

(g) Quarterly limitation on payments statement. This
paragraph (g) shall apply until final price redetermination
under this contract has been completed.

(1) Within 45 days after the end of the quarter of the
Contractor’s fiscal year in which a delivery is first made (or
services are first performed) and accepted by the Government
under this contract, and for each quarter thereafter, the Con-
tractor shall submit to the contract administration office (with
a copy to the contracting office and the cognizant contract
auditor), a statement, cumulative from the beginning of the
contract, showing—

(i) The total contract price of all supplies delivered
(or services performed) and accepted by the Government and
for which final prices have been established;

(ii) The total costs (estimated to the extent necessary)
reasonably incurred for, and properly allocable solely to, the
supplies delivered (or services performed) and accepted by
the Government and for which final prices have not been
established;

(iii) The portion of the total interim profit (used in
establishing the initial contract price or agreed to for the pur-
pose of this paragraph (g)) that is in direct proportion to the
supplies delivered (or services performed) and accepted by
the Government and for which final prices have not been
established; and

(iv) The total amount of all invoices or vouchers for
supplies delivered (or services performed) and accepted by
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the Government (including amounts applied or to be applied
to liquidate progress payments).

(2) Notwithstanding any provision of this contract
authorizing greater payments, if on any quarterly statement
the amount under subdivision (g)(1)(iv) of this section
exceeds the sum due the Contractor, as computed in accor-
dance with subdivisions (g)(1)(i), (ii), and (iii) of this section,
the Contractor shall immediately refund or credit to the Gov-
ernment the amount of this excess. The Contractor may, when
appropriate, reduce this refund or credit by the amount of any
applicable tax credits due the contractor under
26 U.S.C. 1481 and by the amount of previous refunds or
credits effected under this clause. If any portion of the excess
has been applied to the liquidation of progress payments, then
that portion may, instead of being refunded, be added to the
unliquidated progress payment account, consistent with the
Progress Payments clause. The Contractor shall provide com-
plete details to support any claimed reduction in refunds.

(3) If the Contractor fails to submit the quarterly state-
ment within 45 days after the end of each quarter and it is later
determined that the Government has overpaid the Contractor,
the Contractor shall repay the excess to the Government
immediately. Unless repaid within 30 days after the end of the
statement submittal period, the amount of the excess shall
bear interest, computed from the date the quarterly statement
was due to the date of repayment, at the rate established in
accordance with the Interest clause.

(h) Subcontracts. No subcontract placed under this con-
tract may provide for payment on a cost-plus-a-percentage-of-
cost basis.

(i) Disagreements. If the Contractor and the Contracting
Officer fail to agree upon redetermined prices within 60 days
(or within such other period as the parties agree) after the date
on which the data required by paragraph (c) of this section are
to be submitted, the Contracting Officer shall promptly issue
a decision in accordance with the Disputes clause. For the pur-
pose of paragraphs (e), (f), and (g) of this section, and pending
final settlement of the disagreement on appeal, by failure to
appeal, or by agreement, this decision shall be treated as an
executed contract modification.

(j) Termination. If this contract is terminated before price
redetermination, prices shall be established in accordance
with this clause for completed supplies and services not ter-
minated. All other elements of the termination shall be
resolved in accordance with other applicable clauses of this
contract.

(End of clause)

52.216-7 Allowable Cost and Payment.
As prescribed in 16.307(a), insert the following clause:

ALLOWABLE COST AND PAYMENT (JUN 2011)

(a) Invoicing. (1) The Government will make payments to
the Contractor when requested as work progresses, but
(except for small business concerns) not more often than once
every 2 weeks, in amounts determined to be allowable by the
Contracting Officer in accordance with Federal Acquisition
Regulation (FAR) Subpart 31.2 in effect on the date of this
contract and the terms of this contract. The Contractor may
submit to an authorized representative of the Contracting
Officer, in such form and reasonable detail as the representa-
tive may require, an invoice or voucher supported by a state-
ment of the claimed allowable cost for performing this
contract.

(2) Contract financing payments are not subject to the
interest penalty provisions of the Prompt Payment Act.
Interim payments made prior to the final payment under the
contract are contract financing payments, except interim pay-
ments if this contract contains Alternate I to the clause at
52.232-25.

(3) The designated payment office will make interim
payments for contract financing on the _________ [Contract-
ing Officer insert day as prescribed by agency head; if not pre-
scribed, insert "30th"] day after the designated billing office
receives a proper payment request. In the event that the Gov-
ernment requires an audit or other review of a specific pay-
ment request to ensure compliance with the terms and
conditions of the contract, the designated payment office is
not compelled to make payment by the specified due date.

(b) Reimbursing costs. (1) For the purpose of reimbursing
allowable costs (except as provided in paragraph (b)(2) of this
clause, with respect to pension, deferred profit sharing, and
employee stock ownership plan contributions), the term
“costs” includes only—

(i) Those recorded costs that, at the time of the
request for reimbursement, the Contractor has paid by cash,
check, or other form of actual payment for items or services
purchased directly for the contract;

(ii) When the Contractor is not delinquent in paying
costs of contract performance in the ordinary course of busi-
ness, costs incurred, but not necessarily paid, for—

(A) Supplies and services purchased directly for
the contract and associated financing payments to subcontrac-
tors, provided payments determined due will be made—

(1) In accordance with the terms and condi-
tions of a subcontract or invoice; and

(2) Ordinarily within 30 days of the submis-
sion of the Contractor’s payment request to the Government;

(B) Materials issued from the Contractor’s inven-
tory and placed in the production process for use on the
contract;

(C) Direct labor;
(D) Direct travel;
(E) Other direct in-house costs; and
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(F) Properly allocable and allowable indirect
costs, as shown in the records maintained by the Contractor
for purposes of obtaining reimbursement under Government
contracts; and

(iii) The amount of financing payments that have
been paid by cash, check, or other forms of payment to
subcontractors.

(2) Accrued costs of Contractor contributions under
employee pension plans shall be excluded until actually paid
unless—

(i) The Contractor’s practice is to make contributions
to the retirement fund quarterly or more frequently; and

(ii) The contribution does not remain unpaid 30 days
after the end of the applicable quarter or shorter payment
period (any contribution remaining unpaid shall be excluded
from the Contractor’s indirect costs for payment purposes).

(3) Notwithstanding the audit and adjustment of
invoices or vouchers under paragraph (g) of this clause,
allowable indirect costs under this contract shall be obtained
by applying indirect cost rates established in accordance with
paragraph (d) of this clause.

(4) Any statements in specifications or other documents
incorporated in this contract by reference designating perfor-
mance of services or furnishing of materials at the Contrac-
tor’s expense or at no cost to the Government shall be
disregarded for purposes of cost-reimbursement under this
clause.

(c) Small business concerns. A small business concern may
receive more frequent payments than every 2 weeks.

(d) Final indirect cost rates. (1) Final annual indirect cost
rates and the appropriate bases shall be established in accor-
dance with Subpart 42.7 of the Federal Acquisition Regula-
tion (FAR) in effect for the period covered by the indirect cost
rate proposal.

(2)(i) The Contractor shall submit an adequate final
indirect cost rate proposal to the Contracting Officer (or cog-
nizant Federal agency official) and auditor within the 6-month
period following the expiration of each of its fiscal years. Rea-
sonable extensions, for exceptional circumstances only, may
be requested in writing by the Contractor and granted in writ-
ing by the Contracting Officer. The Contractor shall support
its proposal with adequate supporting data.

(ii) The proposed rates shall be based on the Contrac-
tor’s actual cost experience for that period. The appropriate
Government representative and the Contractor shall establish
the final indirect cost rates as promptly as practical after
receipt of the Contractor’s proposal.

(iii) An adequate indirect cost rate proposal shall
include the following data unless otherwise specified by the
cognizant Federal agency official:

(A) Summary of all claimed indirect expense
rates, including pool, base, and calculated indirect rate.

(B) General and Administrative expenses (final
indirect cost pool).  Schedule of claimed expenses by element
of cost as identified in accounting records (Chart of
Accounts).

(C) Overhead expenses (final indirect cost pool).
Schedule of claimed expenses by element of cost as identified
in accounting records (Chart of Accounts) for each final indi-
rect cost pool.

(D) Occupancy expenses (intermediate indirect
cost pool). Schedule of claimed expenses by element of cost
as identified in accounting records (Chart of Accounts) and
expense reallocation to final indirect cost pools.

(E) Claimed allocation bases, by element of cost,
used to distribute indirect costs.

(F) Facilities capital cost of money factors com-
putation.

(G) Reconciliation of books of account (i.e., Gen-
eral Ledger) and claimed direct costs by major cost element.

(H) Schedule of direct costs by contract and sub-
contract and indirect expense applied at claimed rates, as well
as a subsidiary schedule of Government participation percent-
ages in each of the allocation base amounts.

(I) Schedule of cumulative direct and indirect
costs claimed and billed by contract and subcontract.

(J) Subcontract information. Listing of subcon-
tracts awarded to companies for which the contractor is the
prime or upper-tier contractor (include prime and subcontract
numbers; subcontract value and award type; amount claimed
during the fiscal year; and the subcontractor name, address,
and point of contact information).

(K) Summary of each time-and-materials and
labor-hour contract information, including labor categories,
labor rates, hours, and amounts; direct materials; other direct
costs; and, indirect expense applied at claimed rates.

(L) Reconciliation of total payroll per IRS form
941 to total labor costs distribution.

(M) Listing of decisions/agreements/approvals
and description of accounting/organizational changes.

(N) Certificate of final indirect costs (see
52.242-4, Certification of Final Indirect Costs).

(O) Contract closing information for contracts
physically completed in this fiscal year (include contract num-
ber, period of performance, contract ceiling amounts, contract
fee computations, level of effort, and indicate if the contract
is ready to close). 

(iv) The following supplemental information is not
required to determine if a proposal is adequate, but may be
required during the audit process:

(A) Comparative analysis of indirect expense
pools detailed by account to prior fiscal year and budgetary
data.

(B) General Organizational information and
Executive compensation for the five most highly compen-
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sated executives. See 31.205-6(p). Additional salary refer-
ence information is available at http://www.whitehouse.gov/
omb/procurement_index_exec_comp/.

(C) Identification of prime contracts under which
the contractor performs as a subcontractor.

(D) Description of accounting system (excludes
contractors required to submit a CAS Disclosure Statement or
contractors where the description of the accounting system
has not changed from the previous year’s submission).

(E) Procedures for identifying and excluding
unallowable costs from the costs claimed and billed (excludes
contractors where the procedures have not changed from the
previous year’s submission).

(F) Certified financial statements and other finan-
cial data (e.g., trial balance, compilation, review, etc.).

(G) Management letter from outside CPAs con-
cerning any internal control weaknesses.

(H) Actions that have been and/or will be imple-
mented to correct the weaknesses described in the manage-
ment letter from subparagraph (G) of this section.

(I) List of all internal audit reports issued since the
last disclosure of internal audit reports to the Government.

(J) Annual internal audit plan of scheduled audits
to be performed in the fiscal year when the final indirect cost
rate submission is made.

(K) Federal and State income tax returns.
(L) Securities and Exchange Commission 10-K

annual report.
(M) Minutes from board of directors meetings.
(N) Listing of delay claims and termination

claims submitted which contain costs relating to the subject
fiscal year.

(O) Contract briefings, which generally include a
synopsis of all pertinent contract provisions, such as: contract
type, contract amount, product or service(s) to be provided,
contract performance period, rate ceilings, advance approval
requirements, pre-contract cost allowability limitations, and
billing limitations.

(v) The Contractor shall update the billings on all
contracts to reflect the final settled rates and update the sched-
ule of cumulative direct and indirect costs claimed and billed,
as required in paragraph (d)(2)(iii)(I) of this section, within 60
days after settlement of final indirect cost rates.

(3) The Contractor and the appropriate Government
representative shall execute a written understanding setting
forth the final indirect cost rates. The understanding shall
specify (i) the agreed-upon final annual indirect cost rates,
(ii) the bases to which the rates apply, (iii) the periods for
which the rates apply, (iv) any specific indirect cost items
treated as direct costs in the settlement, and (v) the affected
contract and/or subcontract, identifying any with advance
agreements or special terms and the applicable rates. The
understanding shall not change any monetary ceiling, contract

obligation, or specific cost allowance or disallowance pro-
vided for in this contract. The understanding is incorporated
into this contract upon execution.

(4) Failure by the parties to agree on a final annual indi-
rect cost rate shall be a dispute within the meaning of the Dis-
putes clause.

(5) Within 120 days (or longer period if approved in
writing by the Contracting Officer) after settlement of the
final annual indirect cost rates for all years of a physically
complete contract, the Contractor shall submit a completion
invoice or voucher to reflect the settled amounts and rates.
The completion invoice or voucher shall include settled sub-
contract amounts and rates. The prime contractor is responsi-
ble for settling subcontractor amounts and rates included in
the completion invoice or voucher and providing status of
subcontractor audits to the contracting officer upon request.

(6)(i) If the Contractor fails to submit a completion
invoice or voucher within the time specified in
paragraph (d)(5) of this clause, the Contracting Officer may—

(A) Determine the amounts due to the Contractor
under the contract; and

(B) Record this determination in a unilateral mod-
ification to the contract.

(ii) This determination constitutes the final decision
of the Contracting Officer in accordance with the Disputes
clause.

(e) Billing rates. Until final annual indirect cost rates are
established for any period, the Government shall reimburse
the Contractor at billing rates established by the Contracting
Officer or by an authorized representative (the cognizant audi-
tor), subject to adjustment when the final rates are established.
These billing rates—

(1) Shall be the anticipated final rates; and
(2) May be prospectively or retroactively revised by

mutual agreement, at either party’s request, to prevent sub-
stantial overpayment or underpayment.

(f) Quick-closeout procedures. Quick-closeout procedures
are applicable when the conditions in FAR 42.708(a) are
satisfied.

(g) Audit. At any time or times before final payment, the
Contracting Officer may have the Contractor’s invoices or
vouchers and statements of cost audited. Any payment may
be—

(1) Reduced by amounts found by the Contracting
Officer not to constitute allowable costs; or

(2) Adjusted for prior overpayments or underpayments.
(h) Final payment. (1) Upon approval of a completion

invoice or voucher submitted by the Contractor in accordance
with paragraph (d)(5) of this clause, and upon the Contrac-
tor’s compliance with all terms of this contract, the Govern-
ment shall promptly pay any balance of allowable costs and
that part of the fee (if any) not previously paid.
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(2) The Contractor shall pay to the Government any
refunds, rebates, credits, or other amounts (including interest,
if any) accruing to or received by the Contractor or any
assignee under this contract, to the extent that those amounts
are properly allocable to costs for which the Contractor has
been reimbursed by the Government. Reasonable expenses
incurred by the Contractor for securing refunds, rebates, cred-
its, or other amounts shall be allowable costs if approved by
the Contracting Officer. Before final payment under this con-
tract, the Contractor and each assignee whose assignment is in
effect at the time of final payment shall execute and deliver—

(i) An assignment to the Government, in form and
substance satisfactory to the Contracting Officer, of refunds,
rebates, credits, or other amounts (including interest, if any)
properly allocable to costs for which the Contractor has been
reimbursed by the Government under this contract; and

(ii) A release discharging the Government, its offic-
ers, agents, and employees from all liabilities, obligations, and
claims arising out of or under this contract, except—

(A) Specified claims stated in exact amounts, or
in estimated amounts when the exact amounts are not known;

(B) Claims (including reasonable incidental
expenses) based upon liabilities of the Contractor to third par-
ties arising out of the performance of this contract; provided,
that the claims are not known to the Contractor on the date of
the execution of the release, and that the Contractor gives
notice of the claims in writing to the Contracting Officer
within 6 years following the release date or notice of final
payment date, whichever is earlier; and

(C) Claims for reimbursement of costs, including
reasonable incidental expenses, incurred by the Contractor
under the patent clauses of this contract, excluding, however,
any expenses arising from the Contractor’s indemnification of
the Government against patent liability.

(End of clause)

Alternate I (Feb 1997). As prescribed in 16.307(a)(2), sub-
stitute the following paragraph (b)(1)(iii) for
paragraph (b)(1)(iii) of the basic clause:

(iii) The amount of progress and other payments to the
Contractor’s subcontractors that either have been paid, or that
the Contractor is required to pay pursuant to the clause of this
contract entitled “Prompt Payment for Construction Contracts.”
Payments shall be made by cash, check, or other form of pay-
ment to the Contractor’s subcontractors under similar cost
standards.

52.216-8 Fixed Fee.
As prescribed in 16.307(b), insert the following clause:

FIXED FEE (JUN 2011)

(a) The Government shall pay the Contractor for perform-
ing this contract the fixed fee specified in the Schedule.

(b) Payment of the fixed fee shall be made as specified in
the Schedule; provided that the Contracting Officer withholds
a reserve not to exceed 15 percent of the total fixed fee or
$100,000, whichever is less, to protect the Government’s
interest. The Contracting Officer shall release 75 percent of all
fee withholds under this contract after receipt of an adequate
certified final indirect cost rate proposal covering the year of
physical completion of this contract, provided the Contractor
has satisfied all other contract terms and conditions, including
the submission of the final patent and royalty reports, and is
not delinquent in submitting final vouchers on prior years’ set-
tlements. The Contracting Officer may release up to 90 per-
cent of the fee withholds under this contract based on the
Contractor’s past performance related to the submission and
settlement of final indirect cost rate proposals.

(End of clause)

52.216-9 Fixed Fee—Construction.
As prescribed in 16.307(c), insert the following clause:

FIXED FEE—CONSTRUCTION (JUN 2011)

(a) The Government shall pay to the Contractor for per-
forming this contract the fixed fee specified in the Schedule.

(b) Payment of the fixed fee shall be made in installments
based upon the percentage of completion of the work as deter-
mined from estimates submitted to and approved by the Con-
tracting Officer, but subject to the withholding provisions of
paragraph (c) of this section.

(c) The Contracting Officer shall withhold a reserve not to
exceed 15 percent of the total fixed fee or $100,000, which-
ever is less, to protect the Government’s interest. The Con-
tracting Officer shall release 75 percent of all fee withholds
under this contract after receipt of an adequate certified final
indirect cost rate proposal covering the year of physical com-
pletion of this contract, provided the Contractor has satisfied
all other contract terms and conditions, including the submis-
sion of the final patent and royalty reports, and is not delin-
quent in submitting final vouchers on prior years’ settlements.
The Contracting Officer may release up to 90 percent of the
fee withholds under this contract based on the Contractor’s
past performance related to the submission and settlement of
final indirect cost rate proposals.

(End of clause)

52.216-10 Incentive Fee.
As prescribed in 16.307(d), insert the following clause:

INCENTIVE FEE (JUN 2011)

(a) General. The Government shall pay the Contractor for
performing this contract a fee determined as provided in this
contract.
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(b) Target cost and target fee. The target cost and target fee
specified in the Schedule are subject to adjustment if the con-
tract is modified in accordance with paragraph (d) of this
clause.

(1) “Target cost,” as used in this contract, means the
estimated cost of this contract as initially negotiated, adjusted
in accordance with paragraph (d) of this clause.

(2) “Target fee,” as used in this contract, means the fee
initially negotiated on the assumption that this contract would
be performed for a cost equal to the estimated cost initially
negotiated, adjusted in accordance with paragraph (d) of this
clause.

(c) Withholding of payment.   (1) Normally, the Govern-
ment shall pay the fee to the Contractor as specified in the
Schedule. However, when the Contracting Officer considers
that performance or cost indicates that the Contractor will not
achieve target, the Government shall pay on the basis of an
appropriate lesser fee. When the Contractor demonstrates that
performance or cost clearly indicates that the Contractor will
earn a fee significantly above the target fee, the Government
may, at the sole discretion of the Contracting Officer, pay on
the basis of an appropriate higher fee.

(2) Payment of the incentive fee shall be made as spec-
ified in the Schedule; provided that the Contracting Officer
withholds a reserve not to exceed 15 percent of the total incen-
tive fee or $100,000, whichever is less, to protect the Govern-
ment’s interest. The Contracting Officer shall release 75
percent of all fee withholds under this contract after receipt of
an adequate certified final indirect cost rate proposal covering
the year of physical completion of this contract, provided the
Contractor has satisfied all other contract terms and condi-
tions, including the submission of the final patent and royalty
reports, and is not delinquent in submitting final vouchers on
prior years’ settlements. The Contracting Officer may release
up to 90 percent of the fee withholds under this contract based
on the Contractor’s past performance related to the submis-
sion and settlement of final indirect cost rate proposals.

(d) Equitable adjustments. When the work under this con-
tract is increased or decreased by a modification to this con-
tract or when any equitable adjustment in the target cost is
authorized under any other clause, equitable adjustments in
the target cost, target fee, minimum fee, and maximum fee, as
appropriate, shall be stated in a supplemental agreement to
this contract.

(e) Fee payable. (1) The fee payable under this contract
shall be the target fee increased by _____ [Contracting Officer
insert Contractor’s participation] cents for every dollar that
the total allowable cost is less than the target cost or decreased
by ______ [Contracting Officer insert Contractor’s partici-
pation] cents for every dollar that the total allowable cost
exceeds the target cost. In no event shall the fee be greater than
____________ [Contracting Officer insert percentage] per-

cent or less than _________________ [Contracting Officer
insert percentage] percent of the target cost.

(2) The fee shall be subject to adjustment, to the extent
provided in paragraph (d) of this clause, and within the mini-
mum and maximum fee limitations in paragraph (e)(1) of this
clause, when the total allowable cost is increased or decreased
as a consequence of—

(i) Payments made under assignments; or
(ii) Claims excepted from the release as required by

paragraph (h)(2) of the Allowable Cost and Payment clause.
(3) If this contract is terminated in its entirety, the por-

tion of the target fee payable shall not be subject to an increase
or decrease as provided in this paragraph. The termination
shall be accomplished in accordance with other applicable
clauses of this contract.

(4) For the purpose of fee adjustment, “total allowable
cost” shall not include allowable costs arising out of—

(i) Any of the causes covered by the Excusable
Delays clause to the extent that they are beyond the control
and without the fault or negligence of the Contractor or any
subcontractor;

(ii) The taking effect, after negotiating the target
cost, of a statute, court decision, written ruling, or regulation
that results in the Contractor’s being required to pay or bear
the burden of any tax or duty or rate increase in a tax or duty;

(iii) Any direct cost attributed to the Contractor’s
involvement in litigation as required by the Contracting
Officer pursuant to a clause of this contract, including furnish-
ing evidence and information requested pursuant to the Notice
and Assistance Regarding Patent and Copyright Infringement
clause;

(iv) The purchase and maintenance of additional
insurance not in the target cost and required by the Contract-
ing Officer, or claims for reimbursement for liabilities to third
persons pursuant to the Insurance Liability to Third Persons
clause;

(v) Any claim, loss, or damage resulting from a risk
for which the Contractor has been relieved of liability by the
Government Property clause; or

(vi) Any claim, loss, or damage resulting from a risk
defined in the contract as unusually hazardous or as a nuclear
risk and against which the Government has expressly agreed
to indemnify the Contractor.

(5) All other allowable costs are included in “total
allowable cost” for fee adjustment in accordance with this
paragraph (e), unless otherwise specifically provided in this
contract.

(f) Contract modification. The total allowable cost and the
adjusted fee determined as provided in this clause shall be evi-
denced by a modification to this contract signed by the Con-
tractor and Contracting Officer.

(g) Inconsistencies. In the event of any language inconsis-
tencies between this clause and provisioning documents or
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Government options under this contract, compensation for
spare parts or other supplies and services ordered under such
documents shall be determined in accordance with this clause.

(End of clause)

52.216-11 Cost Contract—No Fee.
As prescribed in 16.307(e), insert the clause in solicitations

and contracts when a cost-reimbursement contract is contem-
plated that provides no fee and is not a cost-sharing contract.
This clause may be modified by substituting “$10,000” in lieu
of “$100,000” as the maximum reserve in paragraph (b) if the
Contractor is a nonprofit organization.

COST CONTRACT—NO FEE (APR 1984)

(a) The Government shall not pay the Contractor a fee for
performing this contract.

(b) After payment of 80 percent of the total estimated cost
shown in the Schedule, the Contracting Officer may withhold
further payment of allowable cost until a reserve is set aside
in an amount that the Contracting Officer considers necessary
to protect the Government’s interest. This reserve shall not
exceed one percent of the total estimated cost shown in the
Schedule or $100,000, whichever is less.

(End of clause)

Alternate I (Apr 1984). In a contract for research and
development with an educational institution or a nonprofit
organization, for which the Contracting Officer has deter-
mined that withholding of a portion of allowable costs is not
required, delete paragraph (b) of the basic clause.

52.216-12 Cost-Sharing Contract—No Fee.
As prescribed in 16.307(f), insert the following clause in

solicitations and contracts when a cost-sharing contract is
contemplated. This clause may be modified by substituting
“$10,000” in lieu of “$100,000” as the maximum reserve in
paragraph (b) if the contract is with a nonprofit organization.

COST SHARING CONTRACT—NO FEE (APR 1984)

(a) The Government shall not pay to the Contractor a fee
for performing this contract.

(b) After paying 80 percent of the Government’s share of
the total estimated cost of performance shown in the Sched-
ule, the Contracting Officer may withhold further payment of
allowable cost until a reserve is set aside in an amount that the
Contracting Officer considers necessary to protect the Gov-
ernment’s interest. This reserve shall not exceed one percent
of the Government’s share of the total estimated cost shown
in the Schedule or $100,000, whichever is less.

(End of clause)

Alternate I (Apr 1984). In a contract for research and
development with an educational institution, for which the

contracting officer has determined that withholding of a por-
tion of allowable cost is not required, delete paragraph (b) of
the basic clause.

52.216-13 [Reserved]

52.216-14 [Reserved]

52.216-15 Predetermined Indirect Cost Rates.
As prescribed in 16.307(g), insert the following clause:

PREDETERMINED INDIRECT COST RATES (APR 1998)

(a) Notwithstanding the Allowable Cost and Payment
clause of this contract, the allowable indirect costs under this
contract shall be obtained by applying predetermined indirect
cost rates to bases agreed upon by the parties, as specified
below.

(b)(1) The Contractor shall submit an adequate final indi-
rect cost rate proposal to the Contracting Officer (or cognizant
Federal agency official) and auditor within the 6-month
period following the expiration of each of its fiscal years. Rea-
sonable extensions, for exceptional circumstances only, may
be requested in writing by the Contractor and granted in writ-
ing by the Contracting Officer. The Contractor shall support
its proposal with adequate supporting data.

(2) The proposed rates shall be based on the Contrac-
tor’s actual cost experience for that period. The appropriate
Government representative and the Contractor shall establish
the final indirect cost rates as promptly as practical after
receipt of the Contractor’s proposal.

(c) Allowability of costs and acceptability of cost alloca-
tion methods shall be determined in accordance with
FAR Subpart 31.3 in effect on the date of this contract.

(d) Predetermined rate agreements in effect on the date of
this contract shall be incorporated into the contract Schedule.
The Contracting Officer (or cognizant Federal agency offi-
cial) and Contractor shall negotiate rates for subsequent peri-
ods and execute a written indirect cost rate agreement setting
forth the results. The agreement shall specify (1) the agreed-
upon predetermined indirect cost rates, (2) the bases to which
the rates apply, (3) the period for which the rates apply, and
(4) the specific items treated as direct costs or any changes in
the items previously agreed to be direct costs. The indirect
cost rate agreement shall not change any monetary ceiling,
contract obligation, or specific cost allowance or disallow-
ance provided for in this contract. The agreement is incorpo-
rated into this contract upon execution.

(e) Pending establishment of predetermined indirect cost
rates for any fiscal year (or other period agreed to by the par-
ties), the Contractor shall be reimbursed either at the rates
fixed for the previous fiscal year (or other period) or at billing
rates acceptable to the Contracting Officer (or cognizant Fed-
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eral agency official), subject to appropriate adjustment when
the final rates for that period are established.

(f) Any failure by the parties to agree on any predetermined
indirect cost rates under this clause shall not be considered a
dispute within the meaning of the Disputes clause. If for any
fiscal year (or other period specified in the Schedule) the par-
ties fail to agree to predetermined indirect cost rates, the
allowable indirect costs shall be obtained by applying final
indirect cost rates established in accordance with the Allow-
able Cost and Payment clause.

(g) Allowable indirect costs for the period from the begin-
ning of performance until the end of the Contractor’s fiscal
year (or other period specified in the Schedule) shall be

obtained using the predetermined indirect cost rates and the
bases shown in the Schedule.

(End of clause)

52.216-16 Incentive Price Revision—Firm Target.
As prescribed in 16.406(a), insert the following clause:

INCENTIVE PRICE REVISION—FIRM TARGET (OCT 1997)

(a) General. The supplies or services identified in the
Schedule as Items _______ [Contracting Officer insert
Schedule line item numbers] are subject to price revision in
accordance with this clause; provided, that in no event shall
the total final price of these items exceed the ceiling price of
________ dollars ($_____). Any supplies or services that are
to be (1) ordered separately under, or otherwise added to, this
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