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SUBPART 1.1—PURPOSE, AUTHORITY, ISSUANCE 1.106

(FAC 2005-89)
 1.1-3
1.104 Applicability.
The FAR applies to all acquisitions as defined in Part 2 of

the FAR, except where expressly excluded.

1.105 Issuance.

1.105-1 Publication and code arrangement.
(a) The FAR is published in—

(1) The daily issue of the Federal Register;
(2) Cumulated form in the Code of Federal Regulations

(CFR); and
(3) A separate loose-leaf edition.

(b) The FAR is issued as Chapter 1 of Title 48, CFR. Sub-
sequent chapters are reserved for agency acquisition regula-
tions that implement or supplement the FAR (see
Subpart 1.3). The CFR Staff will assign chapter numbers to
requesting agencies.

(c) Each numbered unit or segment (e.g., part, subpart, sec-
tion, etc.) of an agency acquisition regulation that is codified
in the CFR shall begin with the chapter number. However, the
chapter number assigned to the FAR will not be included in
the numbered units or segments of the FAR.

1.105-2 Arrangement of regulations.
(a) General. The FAR is divided into subchapters, parts

(each of which covers a separate aspect of acquisition), sub-
parts, sections, and subsections.

(b) Numbering.(1) The numbering system permits the dis-
crete identification of every FAR paragraph. The digits to the
left of the decimal point represent the part number. The num-
bers to the right of the decimal point and to the left of the dash
represent, in order, the subpart (one or two digits), and the sec-
tion (two digits). The number to the right of the dash rep-
resents the subsection. Subdivisions may be used at the
section and subsection level to identify individual paragraphs.
The following example illustrates the make-up of a FAR num-
ber citation (note that subchapters are not used with citations):

(2) Subdivisions below the section or subsection level
consist of parenthetical alpha numerics using the following
sequence:

(a)(1)(i)(A)(1)(i)

(c) References and citations.(1) Unless otherwise stated,
cross-references indicate parts, subparts, sections, subsec-
tions, paragraphs, subparagraphs, or subdivisions of this
regulation.

(2) This regulation may be referred to as the Federal
Acquisition Regulation or the FAR.

(3) Using the FAR coverage at 9.106-4(d) as a typical
illustration, reference to the—

(i) Part would be “FAR part 9” outside the FAR and
“part 9” within the FAR.

(ii) Subpart would be “FAR subpart 9.1” outside the
FAR and “subpart 9.1’’ within the FAR.

(iii) Section would be “FAR 9.106” outside the FAR
and “9.106” within the FAR.

(iv) Subsection would be “FAR 9.106-4” outside the
FAR and “9.106-4” within the FAR.

(v) Paragraph would be “FAR 9.106-4(d)” outside
the FAR and “9.106-4(d)” within the FAR.

(4) Citations of authority (e.g., statutes or Executive
orders) in the FAR shall follow the Federal Register form
guides.

1.105-3 Copies.
Copies of the FAR in Federal Register, loose-leaf,

CD-ROM, and CFR form may be purchased from the—

Superintendent of Documents
Government Printing Office (GPO)
Washington, DC 20402.

1.106 OMB approval under the Paperwork Reduction 
Act.
The Paperwork Reduction Act of 1980 (44 U.S.C. chapter

35) imposes a requirement on Federal agencies to obtain
approval from the Office of Management and Budget (OMB)
before collecting information from 10 or more members of the
public. The information collection and recordkeeping require-
ments contained in this regulation have been approved by the
OMB. The following OMB control numbers apply:

Part

Subpart
Section
Subsection

25.108-2

FAR segment OMB Control Number

3.103 9000-0018
3.11 9000-0183
4.102 9000-0033
4.5 9000-0137
4.605 9000-0145
4.607 9000-0145
4.7 9000-0034
4.9 9000-0097
4.14 9000-0177
4.17 9000-0179
5.405 9000-0036
7.2 9000-0082
8.5 9000-0113
9.1 9000-0011
9.2 9000-0083
14.201 9000-0034
14.202-4 9000-0040
14.202-5 9000-0039
14.205 9000-0037
14.407 9000-0038

http://uscode.house.gov/browse.xhtml;jsessionid=1130DCE18F6D6AF281CD04299FA791E3
http://uscode.house.gov/browse.xhtml;jsessionid=1130DCE18F6D6AF281CD04299FA791E3
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14.5 9000-0041
15.2 9000-0037
15.209 9000-0034
15.4 9000-0013
15.404-1(f) 9000-0080
15.407-2 9000-0078
15.408 9000-0115
19.7 9000-0192, 

9000-0006 and
9000-0007

22.103 9000-0065
22.5 9000-0175
22.8 1250-0003
22.11 9000-0066
22.12 1235-0007 and 

1235-0025
22.14 1250-0005
22.16 1215-0004
22.17 9000-0188
23.602 9000-0107
25.302 9000-0184
27.2 9000-0096
27.3 9000-0095
27.4 9000-0090
28.1 9000-0045
28.2 9000-0045
29.304 9000-0059
30.6 9000-0129
31.205-46 9000-0079
31.205-46(a)(3) 9000-0088
32.000 9000-0138
32.1 9000-0070 and

9000-0138
32.2 9000-0138
32.4 9000-0073
32.5 9000-0010 and

9000-0138
32.7 9000-0074
32.9 9000-0102
32.10 9000-0138
33 9000-0035
36.213-2 9000-0037
36.603 9000-0157
41.202(c) 9000-0125
42.7 9000-0013
42.12 9000-0076
42.13 9000-0076
42.15 9000-0142
44.305 9000-0132
45 9000-0075
46 9000-0077
47 9000-0061

FAR segment OMB Control Number

47.208 9000-0056
48 9000-0027
49 9000-0028
50 9000-0029
51.1 9000-0031
51.2 9000-0032
52.203-2 9000-0018
52.203-7 9000-0091
52.203-13 9000-0164
52.203-16 9000-0183
52.204-3 9000-0097
52.204-6 9000-0145
52.204-7 9000-0159
52.204-10 9000-0177
52.204-12 9000-0145
52.204-13 9000-0159
52.204-14 9000-0179
52.204-15 9000-0179
52.204-16 9000-0185
52.204-17 9000-0185
52.204-18 9000-0185
52.204-20 9000-0189
52.207-3 9000-0114
52.207-4 9000-0082
52.208-8 9000-0113
52.208-9 9000-0113
52.209-1 9000-0083
52.209-1(b) 9000-0020
52.209-1(c) 9000-0083
52.207-2 9000-0190
52.209-5 9000-0094
52.209-6 9000-0094
52.209-7 9000-0174
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52.209-12 9000-0193
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52.211-9 9000-0043
52.212-1(k) 9000-0159
52.212-3 9000-0136
52.212-3(h) 9000-0094
52.212-4(t) 9000-0159
52.212-5 9000-0034
52.214-14 9000-0047
52.214-15 9000-0044
52.214-16 9000-0044
52.214-21 9000-0039
52.214-26 9000-0034
52.214-28 9000-0013
52.212-5 9000-0034
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52.215-1(c)(2)(iv) 9000-0048
52.215-1(d) 9000-0044
52.215-2 9000-0034
52.215-6 9000-0047
52.215-9 9000-0078
52.215-12 9000-0013
52.215-13 9000-0013
52.215-14 9000-0080
52.215-19 9000-0115
52.215-20 9000-0013
52.215-21 9000-0013
52.215-22 9000-0173
52.215-23 9000-0173
52.216-2 9000-0068
52.216-3 9000-0068
52.216-4 9000-0068
52.216-5 9000-0071
52.216-6 9000-0071
52.216-7 9000-0069
52.216-10 9000-0067
52.216-15 9000-0069
52.216-16 9000-0067
52.216-17 9000-0067
52.219-9 9000-0192, 

9000-0006 and
9000-0007

52.219-10 9000-0006
52.219-28 9000-0163
52.219-29 3245-0374
52.219-30 3245-0374
52.222-2 9000-0065
52.222-4 1215-0023
52.222-6 1215-0023
52.222-8 1235-0008 and

1235-0018
52.222-11 9000-0014
52.222-17 1235-0007 and 

1235-0025
52.222-18 9000-0155
52.222-21 1250-0003
52.222-22 1250-0003
52.222-23 1250-0003
52.222-25 1250-0003
52.222-26 1250-0001, 1250-0003, and 

1250-0008
52.222-27 1250-0003
52.222-32 9000-0154
52.222-35 1250-0004
52.222-36 1250-0005
52.222-37 1293-0004 and

1293-0005

FAR segment OMB Control Number

52.222-38 1250-0004 and
1293-0005

52.222-40 1245-0004
52.222-41 1235-0018 and

1235-0007
52.222-46 9000-0066
52.222-50 9000-0188
52.222-54 1615-0092
52.222-55 1235-0018
52.222-56 9000-0188
52.223-2 9000-0180
52.223-4 9000-0134
52.223-5 9000-0147
52.223-6(b)(5) 9000-0101
52.223-7 9000-0107
52.223-9 9000-0134
52.223-11 9000-0191
52.223-12 9000-0191
52.225-2 9000-0024
52.225-4 9000-0024
52.225-6 9000-0024
52.225-8 9000-0022
52.225-9 9000-0024
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52.225-11 9000-0024
52.225-12 9000-0024
52.225-18 9000-0161
52.225-21 9000-0024
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52.227-23 9000-0090
52.228-1 9000-0045
52.228-2 9000-0045
52.228-12 9000-0135
52.228-13 9000-0045
52.228-14 9000-0045
52.228-15 9000-0045
52.228-16 9000-0045
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52.229-2 9000-0059
52.230-6 9000-0129
52.232-1 9000-0070
52.232-2 9000-0070
52.232-3 9000-0070
52.232-4 9000-0070
52.232-5 9000-0102
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52.243-2 9000-0026
52.243-3 9000-0026
52.243-4 9000-0026
52.243-6 9000-0026
52.243-7 9000-0026
52.244-2 9000-0149
52.244-2 (i) 9000-0132
52.245-1 9000-0075
52.245-9 9000-0075
52.246-2 9000-0077
52.246-3 9000-0077
52.246-4 9000-0077
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2.1-9
“Freight” means supplies, goods, and transportable
property.

“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are permit-
ted to compete.

“General and administrative (G&A) expense” means any
management, financial, and other expense which is incurred
by or allocated to a business unit and which is for the general
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causal relationship to cost
objectives can be more directly measured by a base other than
a cost input base representing the total activity of a business
unit during a cost accounting period.

“Global warming potential” means how much a given
mass of a chemical contributes to global warming over a given
time period compared to the same mass of carbon dioxide.
Carbon dioxide’s global warming potential is defined as 1.0.

“Governmentwide acquisition contract (GWAC)” means a
task-order or delivery-order contract for information technol-
ogy established by one agency for Governmentwide use that
is operated—

(1) By an executive agent designated by the Office of
Management and Budget pursuant to 40 U.S.C. 11302(e); or

(2) Under a delegation of procurement authority issued
by the General Services Administration (GSA) prior to
August 7, 1996, under authority granted GSA by former sec-
tion 40 U.S.C. 759, repealed by Pub. L. 104-106. The Econ-
omy Act does not apply to orders under a Governmentwide
acquisition contract.

“Governmentwide point of entry (GPE)” means the single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).
“Head of the contracting activity” means the official who

has overall responsibility for managing the contracting
activity.

“High global warming potential hydrofluorocarbons”
means any hydrofluorocarbons in a particular end use for
which EPA’s Significant New Alternatives Policy (SNAP)
program has identified other acceptable alternatives that have
lower global warming potential. The SNAP list of alternatives
is found at 40 CFR part 82 subpart G with supplemental tables
of alternatives available at http://www.epa.gov/snap/).

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. 

“HUBZone” means a historically underutilized business
zone that is an area located within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, lands within

the external boundaries of an Indian reservation, qualified
base closure areas, or redesignated areas, as defined in 13 CFR
126.103.

“HUBZone contract” means a contract awarded to a Small
Business Administration certified “HUBZone small business
concern” through any of the following procurement methods:

(1) A sole source award to a HUBZone small business
concern.

(2) Set-aside awards based on competition restricted to
HUBZone small business concerns.

(3) Awards to HUBZone small business concerns
through full and open competition after a price evaluation
preference in favor of HUBZone small business concerns.

“HUBZone small business concern” means a small busi-
ness concern, certified by the Small Business Administration
(SBA), that appears on the List of Qualified HUBZone Small
Business Concerns maintained by the SBA (13 CFR 126.103).

“Humanitarian or peacekeeping operation” means a mili-
tary operation in support of the provision of humanitarian or
foreign disaster assistance or in support of a peacekeeping
operation under Chapter VI or VII of the Charter of the United
Nations. The term does not include routine training, force
rotation, or stationing (10 U.S.C. 2302(8) and 41 U.S.C.
153(2)).

“Hydrofluorocarbons” means compounds that contain
only hydrogen, fluorine, and carbon.

“In writing,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
a single final cost objective, but identified with two or more
final cost objectives or with at least one intermediate cost
objective.

“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a given
period to direct labor cost, manufacturing cost, or another
appropriate base for the same period (see also “final indirect
cost rate”).

“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to–

(1) 40 U.S.C. chapter 31, subchapter IV, Wage Rate
Requirements (Construction), and its related statutes and
implementing regulations;

(2) 41 U.S.C. chapter 67, Service Contract Labor Stan-
dards;

(3) The Equal Employment Opportunity Acts and Exec-
utive orders;

(4) 41 U.S.C. chapter 65, Contracts for Material, Sup-
plies, Articles, and Equipment Exceeding $15,000;

http://www.fedbizopps.gov
http://www.fedbizopps.gov
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+1574+51++%2840%29%20%20AND%20%28%2840%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t09t12+37+408++%2810%29%20%2
http://uscode.house.gov/browse.xhtml;jsessionid=1130DCE18F6D6AF281CD04299FA791E3
http://uscode.house.gov/browse.xhtml;jsessionid=1130DCE18F6D6AF281CD04299FA791E3
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t37t40+1574+51++%2840%29%20%20AND%20%28%2840%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/browse.xhtml;jsessionid=1130DCE18F6D6AF281CD04299FA791E3
http://uscode.house.gov/browse.xhtml;jsessionid=1130DCE18F6D6AF281CD04299FA791E3
http://uscode.house.gov/browse.xhtml;jsessionid=1130DCE18F6D6AF281CD04299FA791E3
http://uscode.house.gov/browse.xhtml;jsessionid=1130DCE18F6D6AF281CD04299FA791E3
http://www.epa.gov/snap/
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(5) 41 U.S.C. chapter 83, Buy American; or
(6) The Environmental Protection Acts and Executive

orders.
“Information security” means protecting information and

information systems from unauthorized access, use, disclo-
sure, disruption, modification, or destruction in order to pro-
vide—

(1) Integrity, which means guarding against improper
information modification or destruction, and includes ensur-
ing information nonrepudiation and authenticity;

(2) Confidentiality, which means preserving authorized
restrictions on access and disclosure, including means for pro-
tecting personal privacy and proprietary information; and

(3) Availability, which means ensuring timely and reli-
able access to, and use of, information.

“Information technology” means any equipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, analysis, evalua-
tion, manipulation, management, movement, control, display,
switching, interchange, transmission, or reception of data or
information by the agency.

(1) For purposes of this definition, equipment is used by
an agency if the equipment is used by the agency directly or
is used by a contractor under a contract with the agency that
requires—

(i) Its use; or
(ii) To a significant extent, its use in the performance

of a service or the furnishing of a product.
(2) The term “information technology” includes com-

puters, ancillary equipment (including imaging peripherals,
input, output, and storage devices necessary for security and
surveillance), peripheral equipment designed to be controlled
by the central processing unit of a computer, software, firm-
ware and similar procedures, services (including support ser-
vices), and related resources.

(3) The term “information technology” does not include
any equipment that—

(i) Is acquired by a contractor incidental to a con-
tract; or

(ii) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, analysis,
evaluation, manipulation, management, movement, control,
display, switching, interchange, transmission, or reception of
data or information. For example, HVAC (heating, ventila-
tion, and air conditioning) equipment, such as thermostats or
temperature control devices, and medical equipment where
information technology is integral to its operation, are not
information technology.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government employ-

ees. This definition is a policy determination, not a legal deter-
mination. An inherently governmental function includes
activities that require either the exercise of discretion in apply-
ing Government authority, or the making of value judgments
in making decisions for the Government. Governmental func-
tions normally fall into two categories: the act of governing,
i.e., the discretionary exercise of Government authority, and
monetary transactions and entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so as to—

(i) Bind the United States to take or not to take some
action by contract, policy, regulation, authorization, order, or
otherwise;

(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or criminal judicial pro-
ceedings, contract management, or otherwise;

(iii) Significantly affect the life, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection, con-
trol, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officials.
They also do not include functions that are primarily ministe-
rial and internal in nature, such as building security, mail oper-
ations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine electri-
cal or mechanical services.

“Inspection” means examining and testing supplies or ser-
vices (including, when appropriate, raw materials, compo-
nents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Insurance” means a contract that provides that for a stip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.

“Interagency acquisition” means a procedure by which an
agency needing supplies or services (the requesting agency)
obtains them from another agency (the servicing agency), by
an assisted acquisition or a direct acquisition. The term
includes—

(1)  Acquisitions under the Economy Act (31 U.S.C. 1535);
and

(2)  Non-Economy Act acquisitions completed under other
statutory authorities, (e.g., General Services Administration
Federal Supply Schedules in subpart 8.4 and Govern-
mentwide acquisition contracts (GWACs)).
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(i) $300,000 for any contract to be awarded and per-
formed, or purchase to be made, inside the United States; and

(ii) $1 million for any contract to be awarded and
performed, or purchase to be made, outside the United States;
and

(2) Acquisitions of supplies or services that, as deter-
mined by the head of the agency, are to be used to support a
humanitarian or peacekeeping operation (10 U.S.C. 2302), the
term means $300,000 for any contract to be awarded and per-
formed, or purchase to be made, outside the United States.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria and size standards in 13 CFR part 121 (see 19.102).
Such a concern is “not dominant in its field of operation”
when it does not exercise a controlling or major influence on
a national basis in a kind of business activity in which a num-
ber of business concerns are primarily engaged.  In determin-
ing whether dominance exists, consideration must be given to
all appropriate factors, including volume of business, number
of employees, financial resources, competitive status or posi-
tion, ownership or control of materials, processes, patents,
license agreements, facilities, sales territory, and nature of
business activity. (See 15 U.S.C. 632.)

“Small Business Teaming Arrangement”–
(1) Means an arrangement where–

(i) Two or more small business concerns have
formed a joint venture; or

(ii) A small business offeror agrees with one or more
other small business concerns to have them act as its subcon-
tractors under a specified Government contract. A Small
Business Teaming Arrangement between the offeror and its
small business subcontractor(s) exists through a written
agreement between the parties that–

(A) Is specifically referred to as a “Small Busi-
ness Teaming Arrangement”; and

(B) Sets forth the different responsibilities, roles,
and percentages (or other allocations) of work as it relates to
the acquisition; 

(2)(i) For civilian agencies, may include two business
concerns in a mentor-protégé relationship when both the men-
tor and the protégé are small or the protégé is small and the
concerns have received an exception to affiliation pursuant to
13 CFR 121.103(h)(3)(ii) or (iii).

(ii) For DoD, may include two business concerns in
a mentor-protégé relationship in the Department of Defense
Pilot Mentor-Protégé Program (see section 831 of the
National Defense Authorization Act for Fiscal Year 1991
(Public Law 101-510; 10 U.S.C. 2302 note)) when both the

mentor and the protégé are small. There is no exception to
joint venture size affiliation for offers received from teaming
arrangements under the Department of Defense Pilot Mentor-
Protégé Program; and

(3) See 13 CFR 121.103(b)(9) regarding the exception
to affiliation for offers received from Small Business Teaming
Arrangements in the case of a solicitation of offers for a bun-
dled contract with a reserve.

“Small business subcontractor” means a concern that does
not exceed the size standard for the North American Industry
Classification Systems code that the prime contractor deter-
mines best describes the product or service being acquired by
the subcontract.

“Small disadvantaged business concern” consistent with
13 CFR 124.1002, means a small business concern under the
size standard applicable to the acquisition, that:

(1) Is at least 51 percent unconditionally and directly
owned (as defined at 13 CFR 124.105) by—

(i) One or more socially disadvantaged (as defined at
13 CFR 124.103) and economically disadvantaged (as
defined at 13 CFR 124.104) individuals who are citizens of
the United States; and

(ii) Each individual claiming economic disadvantage
has a net worth not exceeding $750,000 after taking into
account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(2) The management and daily business operations of
which are controlled (as defined at 13 CFR 124.106) by indi-
viduals who meet the criteria in paragraphs (1)(i) and (ii) of
this definition.

“Sole source acquisition” means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiating
with only one source.

“Solicitation” means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid pro-
cedures are called “invitations for bids.” Solicitations under
negotiated procedures are called “requests for proposals.”
Solicitations under simplified acquisition procedures may
require submission of either a quotation or an offer.

“Solicitation provision or provision” means a term or con-
dition used only in solicitations and applying only before con-
tract award.

“Source selection information” means any of the following
information that is prepared for use by an agency for the pur-
pose of evaluating a bid or proposal to enter into an agency
procurement contract, if that information has not been previ-
ously made available to the public or disclosed publicly:

(1) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.

(2) Proposed costs or prices submitted in response to an
agency solicitation, or lists of those proposed costs or prices.

(3) Source selection plans.
(4) Technical evaluation plans.
(5) Technical evaluations of proposals.

http://uscode.house.gov
http://uscode.house.gov/
http://uscode.house.gov


2.101 FEDERAL ACQUISITION REGULATION

FAC 2005–89)
2.1-16 (
(6) Cost or price evaluations of proposals.
(7) Competitive range determinations that identify pro-

posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.
(9) Reports and evaluations of source selection panels,

boards, or advisory councils.
(10) Other information marked as “Source Selection

Information—See FAR 2.101 and 3.104” based on a case-by-
case determination by the head of the agency or the contract-
ing officer, that its disclosure would jeopardize the integrity or
successful completion of the Federal agency procurement to
which the information relates.

“Special competency” means a special or unique capabil-
ity, including qualitative aspects, developed incidental to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“Special test equipment” means either single or multipur-
pose integrated test units engineered, designed, fabricated, or
modified to accomplish special purpose testing in performing
a contract. It consists of items or assemblies of equipment
including foundations and similar improvements necessary
for installing special test equipment, and standard or general
purpose items or components that are interconnected and
interdependent so as to become a new functional entity for
special testing purposes. Special test equipment does not
include material, special tooling, real property, and equipment
items used for general testing purposes or property that with
relatively minor expense can be made suitable for general pur-
pose use.

“Special tooling” means jigs, dies, fixtures, molds, pat-
terns, taps, gauges, and all components of these items includ-
ing foundations and similar improvements necessary for
installing special tooling, and which are of such a specialized
nature that without substantial modification or alteration their
use is limited to the development or production of particular
supplies or parts thereof or to the performance of particular
services. Special tooling does not include material, special test
equipment, real property, equipment, machine tools, or simi-
lar capital items.

“State and local taxes” means taxes levied by the States, the
District of Columbia, outlying areas of the United States, or
their political subdivisions.

“Statement of Objectives (SOO)” means a Government-
prepared document incorporated into the solicitation that
states the overall performance objectives. It is used in solici-
tations when the Government intends to provide the maxi-
mum flexibility to each offeror to propose an innovative
approach.

“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

“Substantially as follows” or “substantially the same as,”
when used in the prescription and introductory text of a pro-

vision or clause, means that authorization is granted to prepare
and utilize a variation of that provision or clause to accommo-
date requirements that are peculiar to an individual acquisi-
tion; provided that the variation includes the salient features
of the FAR provision or clause, and is not inconsistent with the
intent, principle, and substance of the FAR provision or clause
or related coverage of the subject matter.

“Supplemental agreement” means a contract modification
that is accomplished by the mutual action of the parties.

“Supplies” means all property except land or interest in
land. It includes (but is not limited to) public works, buildings,
and facilities; ships, floating equipment, and vessels of every
character, type, and description, together with parts and acces-
sories; aircraft and aircraft parts, accessories, and equipment;
machine tools; and the alteration or installation of any of the
foregoing.

“Supporting a diplomatic or consular mission” means per-
forming outside the United States under a contract adminis-
tered by Federal agency personnel who are subject to the
direction of a Chief of Mission.

“Surety” means an individual or corporation legally liable
for the debt, default, or failure of a principal to satisfy a con-
tractual obligation. The types of sureties referred to are as
follows:

(1) An individual surety is one person, as distinguished
from a business entity, who is liable for the entire penal
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liability
for each surety may be stated.

“Surplus property” means excess personal property not
required by any Federal agency as determined by the Admin-
istrator of the General Services Administration (GSA). (See
41 CFR 102-36.40).

“Suspension” means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is “suspended.”

“Sustainable acquisition” means acquiring goods and ser-
vices in order to create and maintain conditions—

(1) Under which humans and nature can exist in productive
harmony; and

(2) That permit fulfilling the social, economic, and other
requirements of present and future generations.

“System for Award Management (SAM)” means the pri-
mary Government repository for prospective Federal awardee
and Federal awardee information and the centralized Govern-
ment system for certain contracting, grants, and other assis-
tance-related processes. It includes—

(1) Data collected from prospective Federal awardees
required for the conduct of business with the Government;
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(2) Prospective contractor-submitted annual representa-
tions and certifications in accordance with FAR subpart 4.12;
and

(3) Identification of those parties excluded from receiv-
ing Federal contracts, certain subcontracts, and certain types
of Federal financial and non-financial assistance and benefits.

“Task order” means an order for services placed against an
established contract or with Government sources.

“Taxpayer Identification Number (TIN)” means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a Social
Security Number or an Employer Identification Number.

“Technical data” means recorded information (regardless
of the form or method of the recording) of a scientific or tech-
nical nature (including computer databases and computer
software documentation). This term does not include com-
puter software or financial, administrative, cost or pricing, or
management data or other information incidental to contract
administration. The term includes recorded information of a
scientific or technical nature that is included in computer data-
bases (See 41 U.S.C. 116).

“Termination for convenience” means the exercise of the
Government’s right to completely or partially terminate per-
formance of work under a contract when it is in the Govern-
ment’s interest.

“Termination for default” means the exercise of the Gov-
ernment’s right to completely or partially terminate a contract
because of the contractor’s actual or anticipated failure to per-
form its contractual obligations.

“Termination inventory” means any property purchased,
supplied, manufactured, furnished, or otherwise acquired for
the performance of a contract subsequently terminated and
properly allocable to the terminated portion of the contract. It
includes Government-furnished property. It does not include
any facilities, material, special test equipment, or special tool-
ing that are subject to a separate contract or to a special con-
tract requirement governing their use or disposition.

“Terminated portion of the contract” means the portion of
a contract that the contractor is not to perform following a par-
tial termination. For construction contracts that have been
completely terminated for convenience, it means the entire
contract, notwithstanding the completion of, and payment for,
individual items of work before termination.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements under
a Government contract to which it is allocable.

“Unique and innovative concept,” when used relative to an
unsolicited research proposal, means that—

(1) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—

(i) Is the product of original thinking submitted con-
fidentially by one source;

(ii) Contains new, novel, or changed concepts,
approaches, or methods;

(iii) Was not submitted previously by another; and
(iv) Is not otherwise available within the Federal

Government.
(2) In this context, the term does not mean that the

source has the sole capability of performing the research.
“Unique entity identifier” means a number or other identi-

fier used to identify a specific commercial, nonprofit, or Gov-
ernment entity. See www.sam.gov for the designated entity for
establishing unique entity identifiers.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except as follows:

(1) For use in subpart 3.10, see the definition at 3.1001.
(2) For use in subpart 22.8, see the definition at 22.801.
(3) For use in subpart 22.10, see the definition at

22.1001.
(4) For use in subpart 22.12, see the definition at

22.1201.
(5) For use in subpart 22.13, see the definition at

22.1301.
(6) For use in subpart 22.16, see the definition at

22.1601.
(7) For use in subpart 22.17, see the definition at

22.1702.
(8) For use in subpart 22.18, see the definition at

22.1801.
(9) For use in part 23, see definition at 23.001.
(10) For use in part 25, see the definition at 25.003.
(11) For use in part 27, see the definition at 27.001.
(12) For use in subpart 47.4, see the definition at

47.401.
“Unsolicited proposal” means a written proposal for a new

or innovative idea that is submitted to an agency on the initia-
tive of the offeror for the purpose of obtaining a contract with
the Government, and that is not in response to a request for
proposals, Broad Agency Announcement, Small Business
Innovation Research topic, Small Business Technology
Transfer Research topic, Program Research and Development
Announcement, or any other Government-initiated solicita-
tion or program.

“Value engineering” means an analysis of the functions of
a program, project, system, product, item of equipment, build-
ing, facility, service, or supply of an executive agency, per-
formed by qualified agency or contractor personnel, directed
at improving performance, reliability, quality, safety, and life-
cycle costs (41 U.S.C. 1711). For use in the clause at 52.248-2,
see the definition at 52.248-2(b).

“Value engineering change proposal (VECP)”—
(1) Means a proposal that—

(i) Requires a change to the instant contract to imple-
ment; and
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(ii) Results in reducing the overall projected cost to
the agency without impairing essential functions or character-
istics, provided, that it does not involve a change—

(A) In deliverable end item quantities only;
(B) In research and development (R&D) items or

R&D test quantities that are due solely to results of previous
testing under the instant contract; or

(C) To the contract type only.
(2) For use in the clauses at—

(i) 52.248-2, see the definition at 52.248-2(b); and
(ii) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—
(1) Previously unused raw material, including previ-

ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new tech-
nology will become, a source of raw materials.

“Voluntary consensus standards” means common and
repeated use of rules, conditions, guidelines or characteristics
for products, or related processes and production methods and
related management systems. Voluntary Consensus Standards
are developed or adopted by domestic and international vol-
untary consensus standard making bodies (e.g., International
Organization for Standardization (ISO) and ASTM-Interna-
tional). See OMB Circular A-119.

“Warranty” means a promise or affirmation given by a con-
tractor to the Government regarding the nature, usefulness, or
condition of the supplies or performance of services furnished
under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

“Water consumption intensity” means water consumption
per square foot of building space.

“Women-owned small business concern” means—
(1) A small business concern—

(i) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(ii) Whose management and daily business opera-
tions are controlled by one or more women; or

(2) A small business concern eligible under the Women-
Owned Small Business Program in accordance with 13 CFR
part 127 (see subpart 19.15).

“Women-Owned Small Business (WOSB) Program.”
(1) “Women-Owned Small Business (WOSB) Pro-

gram” means a program that authorizes contracting officers to
limit competition, including award on a sole source basis, to—

(i) Economically disadvantaged women-owned
small business (EDWOSB) concerns eligible under the
WOSB Program for Federal contracts assigned a North Amer-
ican Industry Classification Systems (NAICS) code in an
industry in which the Small Business Administration (SBA)
has determined that WOSB concerns are underrepresented in
Federal procurement; and

(ii) WOSB concerns eligible under the WOSB Pro-
gram for Federal contracts assigned a NAICS code in an
industry in which SBA has determined that WOSB concerns
are substantially underrepresented in Federal procurement.

(2) “Economically disadvantaged women-owned small
business (EDWOSB) concern” means a small business con-
cern that is at least 51 percent directly and unconditionally
owned by, and the management and daily business operations
of which are controlled by, one or more women who are citi-
zens of the United States and who are economically disadvan-
taged in accordance with 13 CFR part 127. It automatically
qualifies as a women-owned small business (WOSB) concern
eligible under the WOSB Program.

(3) “Women-owned small business (WOSB)” concern
eligible under the WOSB Program means a small business
concern that is at least 51 percent directly and unconditionally
owned by, and the management and daily business operations
of which are controlled by, one or more women who are citi-
zens of the United States (13 CFR part 127).

“Writing or written” (see “in writing”).
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Subpart 15.3—Source Selection

15.300 Scope of subpart.
This subpart prescribes policies and procedures for selec-

tion of a source or sources in competitive negotiated
acquisitions.

15.301 [Reserved]

15.302 Source selection objective.
The objective of source selection is to select the proposal

that represents the best value.

15.303 Responsibilities.
(a) Agency heads are responsible for source selection. The

contracting officer is designated as the source selection
authority, unless the agency head appoints another individual
for a particular acquisition or group of acquisitions.

(b) The source selection authority shall—
(1) Establish an evaluation team, tailored for the partic-

ular acquisition, that includes appropriate contracting, legal,
logistics, technical, and other expertise to ensure a compre-
hensive evaluation of offers;

(2) Approve the source selection strategy or acquisition
plan, if applicable, before solicitation release;

(3) Ensure consistency among the solicitation require-
ments, notices to offerors, proposal preparation instructions,
evaluation factors and subfactors, solicitation provisions or
contract clauses, and data requirements;

(4) Ensure that proposals are evaluated based solely on
the factors and subfactors contained in the solicitation
(10 U.S.C. 2305(b)(4)(C) and 41 U.S.C. 3703(c));

(5) Consider the recommendations of advisory boards
or panels (if any); and

(6) Select the source or sources whose proposal is the
best value to the Government (10 U.S.C. 2305(b)(4)(C) and
41 U.S.C. 3703(c)).

(c) The contracting officer shall—
(1) After release of a solicitation, serve as the focal point

for inquiries from actual or prospective offerors;
(2) After receipt of proposals, control exchanges with

offerors in accordance with 15.306; and
(3) Award the contract(s).

15.304 Evaluation factors and significant subfactors.
(a) The award decision is based on evaluation factors and

significant subfactors that are tailored to the acquisition.
(b) Evaluation factors and significant subfactors must—

(1) Represent the key areas of importance and emphasis
to be considered in the source selection decision; and

(2) Support meaningful comparison and discrimination
between and among competing proposals.

(c) The evaluation factors and significant subfactors that
apply to an acquisition and their relative importance, are
within the broad discretion of agency acquisition officials,
subject to the following requirements:

(1) Price or cost to the Government shall be evaluated
in every source selection (10 U.S.C. 2305(a)(3)(A)(ii) and
41 U.S.C. 3306(c)(1)(B)) (also see part 36 for architect-engi-
neer contracts);

(2) The quality of the product or service shall be
addressed in every source selection through consideration of
one or more non-cost evaluation factors such as past perfor-
mance, compliance with solicitation requirements, technical
excellence, management capability, personnel qualifications,
and prior experience (10 U.S.C. 2305(a)(3)(A)(i) and
41 U.S.C. 3306(c)(1)(A)); and

(3)(i) Past performance, except as set forth in paragraph
(c)(3)(iii) of this section, shall be evaluated in all source selec-
tions for negotiated competitive acquisitions expected to
exceed the simplified acquisition threshold.

(ii) For solicitations that are not set aside for small
business concerns, involving consolidation or bundling, that
offer a significant opportunity for subcontracting, the con-
tracting officer shall include a factor to evaluate past perfor-
mance indicating the extent to which the offeror attained
applicable goals for small business participation under con-
tracts that required subcontracting plans
(15 U.S.C. 637(d)(4)(G)(ii)).

(iii) Past performance need not be evaluated if the
contracting officer documents the reason past performance is
not an appropriate evaluation factor for the acquisition.

(4) For solicitations, that are not set aside for small busi-
ness concerns, involving consolidation or bundling, that offer
a significant opportunity for subcontracting, the contracting
officer shall include proposed small business subcontracting
participation in the subcontracting plan as an evaluation factor
(15 U.S.C. 637(d)(4)(G)(i)).

(5) If telecommuting is not prohibited, agencies shall
not unfavorably evaluate an offer that includes telecommuting
unless the contracting officer executes a written determination
in accordance with FAR 7.108(b).

(d) All factors and significant subfactors that will affect
contract award and their relative importance shall be stated
clearly in the solicitation (10 U.S.C. 2305(a)(2)(A)(i) and
41 U.S.C. 3306(b)(1)(A)) (see 15.204-5(c)). The rating
method need not be disclosed in the solicitation. The general
approach for evaluating past performance information shall
be described.

(e) The solicitation shall also state, at a minimum, whether
all evaluation factors other than cost or price, when combined,
are—

(1) Significantly more important than cost or price;
(2) Approximately equal to cost or price; or
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(3) Significantly less important than cost or price
(10 U.S.C. 2305(a)(3)(A)(iii) and 41 U.S.C. 3306(c)(1)(C)).

15.305 Proposal evaluation.
(a) Proposal evaluation is an assessment of the proposal

and the offeror’s ability to perform the prospective contract
successfully. An agency shall evaluate competitive proposals
and then assess their relative qualities solely on the factors and
subfactors specified in the solicitation. Evaluations may be
conducted using any rating method or combination of meth-
ods, including color or adjectival ratings, numerical weights,
and ordinal rankings. The relative strengths, deficiencies, sig-
nificant weaknesses, and risks supporting proposal evaluation
shall be documented in the contract file.

(1) Cost or price evaluation. Normally, competition
establishes price reasonableness. Therefore, when contracting
on a firm-fixed-price or fixed-price with economic price
adjustment basis, comparison of the proposed prices will usu-
ally satisfy the requirement to perform a price analysis, and a
cost analysis need not be performed. In limited situations, a
cost analysis (see 15.403-1(c)(1)(i)(B)) may be appropriate to
establish reasonableness of the otherwise successful offeror’s
price. When contracting on a cost-reimbursement basis, eval-
uations shall include a cost realism analysis to determine what
the Government should realistically expect to pay for the pro-
posed effort, the offeror’s understanding of the work, and the
offeror’s ability to perform the contract. (See 37.115 for
uncompensated overtime evaluation.) The contracting officer
shall document the cost or price evaluation.

(2) Past performance evaluation. (i) Past performance
information is one indicator of an offeror’s ability to perform
the contract successfully. The currency and relevance of the
information, source of the information, context of the data,
and general trends in contractor’s performance shall be con-
sidered. This comparative assessment of past performance
information is separate from the responsibility determination
required under subpart 9.1.

(ii) The solicitation shall describe the approach for
evaluating past performance, including evaluating offerors
with no relevant performance history, and shall provide offer-
ors an opportunity to identify past or current contracts (includ-
ing Federal, State, and local government and private) for
efforts similar to the Government requirement. The solicita-
tion shall also authorize offerors to provide information on
problems encountered on the identified contracts and the
offeror’s corrective actions. The Government shall consider
this information, as well as information obtained from any
other sources, when evaluating the offeror’s past perfor-
mance. The source selection authority shall determine the rel-
evance of similar past performance information.

(iii) The evaluation should take into account past
performance information regarding predecessor companies,
key personnel who have relevant experience, or subcontrac-

tors that will perform major or critical aspects of the require-
ment when such information is relevant to the instant
acquisition.

(iv) In the case of an offeror without a record of rel-
evant past performance or for whom information on past per-
formance is not available, the offeror may not be evaluated
favorably or unfavorably on past performance.

(v) The evaluation should include the past perfor-
mance of offerors in complying with subcontracting plan
goals for small disadvantaged business (SDB) concerns (see
subpart 19.7).

(3) Technical evaluation. When tradeoffs are performed
(see 15.101-1), the source selection records shall include—

(i) An assessment of each offeror’s ability to accom-
plish the technical requirements; and

(ii) A summary, matrix, or quantitative ranking,
along with appropriate supporting narrative, of each technical
proposal using the evaluation factors.

(4) Cost information. Cost information may be provided
to members of the technical evaluation team in accordance
with agency procedures.

(5) Small business subcontracting evaluation. Solicita-
tions must be structured to give offers from small business
concerns the highest rating for the evaluation factors in
15.304(c)(3)(ii) and (c)(4).

(b) The source selection authority may reject all proposals
received in response to a solicitation, if doing so is in the best
interest of the Government.

(c) For restrictions on the use of support contractor person-
nel in proposal evaluation, see 37.203(d).

15.306 Exchanges with offerors after receipt of proposals.
(a) Clarifications and award without discussions.

(1) Clarifications are limited exchanges, between the Govern-
ment and offerors, that may occur when award without dis-
cussions is contemplated.

(2) If award will be made without conducting discus-
sions, offerors may be given the opportunity to clarify certain
aspects of proposals (e.g., the relevance of an offeror’s past
performance information and adverse past performance infor-
mation to which the offeror has not previously had an oppor-
tunity to respond) or to resolve minor or clerical errors.

(3) Award may be made without discussions if the solic-
itation states that the Government intends to evaluate propos-
als and make award without discussions. If the solicitation
contains such a notice and the Government determines it is
necessary to conduct discussions, the rationale for doing so
shall be documented in the contract file (see the provision at
52.215-1) (10 U.S.C. 2305(b)(4)(A)(ii) and 41 U.S.C.
3703(a)(2)).

(b) Communications with offerors before establishment of
the competitive range. Communications are exchanges,
between the Government and offerors, after receipt of propos-
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Subpart 19.3—Determination of Small 
Business Status for Small Business Programs

19.301 Representations and rerepresentations.

19.301-1 Representation by the offeror.

(a) To be eligible for award as a small business, an offeror
must represent in good faith that it is a small business at the
time of its written representation. An offeror may represent
that it is a small business concern in connection with a specific
solicitation if it meets the definition of a small business con-
cern applicable to the solicitation and has not been determined
by the Small Business Administration (SBA) to be other than
a small business.

(b) The contracting officer shall accept an offeror’s repre-
sentation in a specific bid or proposal that it is a small business
unless (1) another offeror or interested party challenges the
concern’s small business representation or (2) the contracting
officer has a reason to question the representation. Challenges
of and questions concerning a specific representation shall be
referred to the SBA in accordance with 19.302.

(c) An offeror’s representation that it is a small business is
not binding on the SBA. If an offeror’s small business status
is challenged, the SBA will evaluate the status of the concern
and make a determination, which will be binding on the con-
tracting officer, as to whether the offeror is a small business.
A concern cannot become eligible for a specific award by tak-
ing action to meet the definition of a small business concern
after the SBA has determined that it is not a small business.

(d) If the SBA determines that the status of a concern as a
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, or women-owned small
business has been misrepresented in order to obtain a set-aside
contract, an 8(a) subcontract, a subcontract that is to be
included as part or all of a goal contained in a subcontracting
plan, or a prime or subcontract to be awarded as a result, or in
furtherance of any other provision of Federal law that specif-
ically references Section 8(d) of the Small Business Act for a
definition of program eligibility, the SBA may take action as
specified in Sections 16(a) or 16(d) of the Act. If the SBA
declines to take action, the agency may initiate the process.
The SBA’s regulations on penalties for misrepresentations and
false statements are contained in 13 CFR 121.108 for small
business, 13 CFR 124.501 for 8(a) small business, 13 CFR
124.1004 for small disadvantaged business, 13 CFR 125.29
for veteran or service-disabled veteran-owned small business,
13 CFR 126.900 for HUBZone small business, and 13 CFR
127.700 for economically disadvantaged women-owned
small business concerns and women-owned small business
(WOSB) concerns eligible under the WOSB Program.

19.301-2 Rerepresentation by a contractor that 
represented itself as a small business concern.

(a) Definition. As used in this subsection—

Long-term contract means a contract of more than five
years in duration, including options. However, the term does
not include contracts that exceed five years in duration
because the period of performance has been extended for a
cumulative period not to exceed six months under the clause
at 52.217-8, Option to Extend Services, or other appropriate
authority.

(b) A contractor that represented itself as a small business
concern before contract award must rerepresent its size status
for the North American Industry Classification System
(NAICS) code in the contract upon the occurrence of any of
the following:

(1) Within 30 days after execution of a novation agree-
ment or within 30 days after modification of the contract to
include the clause at 52.219-28, Post-Award Small Business
Program Rerepresentation, if the novation agreement was
executed prior to inclusion of this clause in the contract.

(2) Within 30 days after a merger or acquisition of the
contractor that does not require novation or within 30 days
after modification of the contract to include the clause at
52.219-28, Post-Award Small Business Program Rerepresen-
tation, if the merger or acquisition occurred prior to inclusion
of this clause in the contract.

(3) For long-term contracts—

(i) Within 60 to 120 days prior to the end of the fifth
year of the contract; and

(ii) Within 60 to 120 days prior to the date specified
in the contract for exercising any option thereafter.

(c) A contractor must rerepresent its size status in accor-
dance with the size standard in effect at the time of its rerep-
resentation that corresponds to the NAICS code that was
initially assigned to the contract.

(d) After a contractor rerepresents it is other than small in
accordance with 52.219-28, the agency may no longer include
the value of options exercised, modifications issued, orders
issued, or purchases made under blanket purchase agreements
on that contract in its small business prime contracting goal
achievements. Agencies should issue a modification to the
contract capturing the rerepresentation and report it to FPDS
within 30 days after notification of the rerepresentation.

(e) A change in size status does not change the terms and
conditions of the contract. However, the contracting officer
may require a subcontracting plan for a contract containing
52.219-9, Small Business Subcontracting Plan, if a prime con-
tractor's size status changes from small to other than small as
a result of a size rerepresentation (see 19.705-2(b)(3)).
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19.301-3 Rerepresentation by a contractor that 
represented itself as other than a small business 
concern.
A contractor that represented itself as other than small

before contract award may, but is not required to, rerepresent
its size status when—

(a) The conditions in 19.301-2(b) apply; and
(b) The contractor qualifies as a small business concern

under the applicable size standard in effect at the time of its
rerepresentation.

19.302 Protesting a small business representation or 
rerepresentation.
(a)(1) The Small Business Administration (SBA) regula-

tions on small business size and size protests are found at 13
CFR part 121.

(2) An offeror, the SBA, or another interested party may
protest the small business representation of an offeror in a spe-
cific offer.  However, for competitive 8(a) contracts, the filing
of a protest is limited to an offeror, the contracting officer, or
the SBA.

(b) Any time after offers are opened, the contracting officer
may question the small business representation of any offeror
in a specific offer by filing a contracting officer’s protest (see
paragraph (c) of this section).

(c)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, or rerepresentation of a contractor, shall promptly for-
ward the protest to the SBA Government Contracting Area
Director at the Government Contracting Area Office serving
the area in which the headquarters of the offeror is located.

(2) The protest, or confirmation if the protest was initi-
ated orally, shall be in writing and shall contain the basis for
the protest with specific, detailed evidence to support the alle-
gation that the offeror is not small. The SBA will dismiss any
protest that does not contain specific grounds for the protest.

(3) The protest shall include a referral letter written by
the contracting officer with information pertaining to the
solicitation.  The referral letter must include the following
information to allow SBA to determine timeliness and stand-
ing:

(i) The protest and any accompanying materials.
(ii) A copy of the size self-certification.
(iii) Identification of the applicable size standard.
(iv) A copy or an electronic link to the solicitation

and any amendments.
(v) The name, address, telephone number, email

address, and fax number of the contracting officer.
(vi) Identification of the bid opening date or the date

of notification provided to unsuccessful offerors.
(vii) The date the contracting officer received the

protest.

(viii) A complete address and point of contact for the
protested concern.

(d) In order to affect a specific solicitation, a protest must
be timely. SBA’s regulations on timeliness are contained in
13 CFR 121.1004. SBA’s regulations on timeliness related to
protests of disadvantaged status are contained in 13 CFR 124,
Subpart B.

(1) To be timely, a protest by any concern or other inter-
ested party must be received by the contracting officer (see
paragraphs (d)(1)(i) and (ii) of this section) by the close of
business of the fifth business day after bid opening (in sealed
bid acquisitions) or receipt of the special notification from the
contracting officer that identifies the apparently successful
offeror (in negotiated acquisitions) (see 15.503(a)(2)).

(i) A protest may be made orally if it is confirmed in
writing and received by the contracting officer within the 5-
day period or by letter postmarked no later than 1 business day
after the oral protest.

(ii) A protest may be made in writing if it is delivered
to the contracting officer by hand, telegram, mail, facsimile,
e-mail, express or overnight delivery service.

(2) Except as provided in paragraph (d)(4) of this sec-
tion, a protest filed by the contracting officer or SBA is always
considered timely whether filed before or after award.

(3) A protest under a Multiple Award Schedule will be
timely if received by SBA at any time prior to the expiration
of the contract period, including renewals.

(4) A protest filed before bid opening, or notification to
offerors of the selection of the apparent successful offeror,
will be dismissed as premature by SBA.

(e) Upon receipt of a protest from or forwarded by the Con-
tracting Office, the SBA will—

(1) Notify the contracting officer and the protester of the
date it was received, and that the size of the concern being
challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is being
protested a copy of the protest and a blank SBA Form 355,
Application for Small Business Determination, by certified
mail, return receipt requested.

(f)(1) Within 15 business days after receipt of a protest or
request for a formal size determination or within any exten-
sion of time granted by the contracting officer the SBA Area
Office will determine the size status of the challenged con-
cern.  The SBA Area Office will notify the contracting officer,
the protester, and the challenged concern of its decision by a
verifiable means, which may include facsimile, electronic
mail, or overnight delivery service.

(2) Award may be made to a protested concern after the
SBA Area Office has determined that either the protested con-
cern is an eligible small business or has dismissed all protests
against it.

(3) If SBA’s Office of Hearings and Appeals (OHA)
subsequently overturns the Area Office's determination of eli-
gibility or dismissal, and contract award has not been made,
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the contracting officer may apply the OHA decision to the
procurement in question.

(g)(1) After receiving a protest involving an offeror being
considered for award, the contracting officer shall not award
the contract until the SBA has made a size determination or
15 business days have expired since SBA’s receipt of a protest,
whichever occurs first; however, award shall not be withheld
when the contracting officer determines in writing that an
award must be made to protect the public interest.

(2) If SBA has not made a determination within 15 busi-
ness days, or within any extension of time granted by the con-
tracting officer, the contracting officer may award the contract
after determining in writing that there is an immediate need to
award the contract and that waiting until SBA makes its deter-
mination will be disadvantageous to the Government.

(3) SBA may, at its sole discretion, reopen a formal size
determination to correct an error or mistake, if it is within the
appeal period and no appeal has been filed with OHA or, a
final decision has not been rendered by the SBA Area Office
or OHA.

(4) If a protest is received that challenges the small busi-
ness status of an offeror not being considered for award, the
contracting officer is not required to suspend contract action.
The contracting officer shall forward the protest to the SBA
(see paragraph (c)(1) of this section) with a notation that the
concern is not being considered for award, and shall notify the
protester of this action.

(h) An appeal from an SBA size determination may be filed
by any concern or other interested party whose protest of the
small business representation of another concern has been
denied by an SBA Government Contracting Area Director,
any concern or other interested party that has been adversely
affected by an SBA Government Contracting Area Director’s
decision, or the SBA Associate Administrator for the SBA
program involved.  The appeal must be filed with the Office
of Hearings and Appeals, Small Business Administration,
Suite 5900, 409 3rd Street, SW., Washington, DC 20416,
within the time limits and in strict accordance with the proce-
dures contained in Subpart C of 13 CFR 134.  It is within the
discretion of the SBA Judge whether to accept an appeal from
a size determination.  If a post-award appeal is submitted to
OHA within the time limits specified in Subpart C of 13 CFR
134, the contracting officer shall consider suspending contract
performance until an SBA Judge decides the appeal.  SBA
will inform the contracting officer of its ruling on the appeal.
SBA’s decision, if received before award, will apply to the
pending acquisition.  If the contracting officer has made a
written determination in accordance with (g)(1) or (2) of this
section, the contract has been awarded, the SBA rulings is
received after award, and OHA finds the protested concern to
be ineligible for award, the contracting officer shall terminate
the contract unless termination is not in the best interests of the
Government, in keeping with the circumstances described in
the written determination.  However, the contracting officer

shall not exercise any options or award further task or delivery
orders.

(i) SBA will dismiss untimely protests.  A protest that is not
timely, even though received before award, shall be forwarded
to the SBA Government Contracting Area Office (see para-
graph (c)(1) of this section), with a notation on it that the pro-
test is not timely.  A protest received by a contracting officer
after award of a contract shall be forwarded to the SBA Gov-
ernment Contracting Area Office with a notation that award
has been made.

(j) When a concern is found to be other than small under a
protest concerning a size status rerepresentation made in
accordance with the clause at 52.219-28, Post-Award Small
Business Program Rerepresentation, a contracting officer may
permit contract performance to continue, issue orders, or exer-
cise option(s), because the contract remains a valid contract.

19.303 Determining North American Industry 
Classification System codes and size standards.

(a)(1) The contracting officer shall determine the appropri-
ate North American Industry Classification System (NAICS)
code and related small business size standard and include
them in solicitations above the micro-purchase threshold.  For
information on size standards matched to industry NAICS
codes, including the use of new NAICS codes, see also
19.102(a).

(2) The contracting officer shall select the NAICS code
which best describes the principal purpose of the product or
service being acquired.  Primary consideration is given to the
industry descriptions in the U.S. NAICS Manual, the product
or service description in the solicitation and any attachments
to it, the relative value and importance of the components of
the procurement making up the end item being procured, and
the function of the goods or services being purchased.  A pro-
curement is usually classified according to the component
which accounts for the greatest percentage of contract value.
A concern that submits an offer or quote for a contract where
the NAICS code assigned to the contract is one for supplies,
and furnishes a product it did not itself manufacture or pro-
duce, is categorized as a nonmanufacturer and deemed small
if it meets the requirements of 19.102(f).

(b) If different products or services are required in the same
solicitation, the solicitation shall identify the appropriate
small business size standard for each product or service.

(c) The contracting officer’s determination is final unless
appealed as follows: (1) An appeal from a contracting offi-
cer's NAICS code designation and the applicable size standard
must be served and filed within 10 calendar days after the issu-
ance of the initial solicitation or any amendment affecting the
NAICS code or size standard.  However, SBA may file a
NAICS code appeal at any time before offers are due.
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(2) Appeals from a contracting officer’s NAICS code
designation or applicable size standard may be filed with
SBA’s Office of Hearings and Appeals by—

(i) Any person adversely affected by a NAICS code
designation or applicable size standard.  However, with
respect to a particular sole source 8(a) contract, only the SBA
Associate Administrator for Business Development may
appeal a NAICS code designation; or

(ii) The Associate or Assistant Director for the SBA
program involved, through SBA’s Office of General Counsel.

(3) Contracting officers shall advise the public, by
amendment to the solicitation, of the existence of a NAICS
code appeal (see 5.102(a)(1)).  Such notices shall include the
procedures and the deadline for interested parties to file and
serve arguments concerning the appeal.

(4) SBA’s Office of Hearings and Appeals (OHA) will
dismiss summarily an untimely NAICS code appeal.

(5)(i) The appeal petition must be in writing and must
be addressed to the Office of Hearings and Appeals, Small
Business Administration, Suite 5900, 409 3rd Street, SW.,
Washington, DC 20416.

(ii) There is no required format for the appeal; how-
ever, the appeal must include—

(A) The solicitation or contract number and the
name, address, email address, and telephone number of the
contracting officer;

(B) A full and specific statement as to why the
NAICS code designation is allegedly erroneous and argument
supporting the allegation; and

(C) The name, address, telephone number, and
signature of the appellant or its attorney.

(6) The appellant must serve the appeal petition upon—
(i) The contracting officer who assigned the NAICS

code to the acquisition; and
(ii) SBA’s Office of General Counsel, Associate

General Counsel for Procurement Law, 409 Third Street, SW.,
Washington, DC 20416, facsimile 202-205-6873, or email at
OPLService@sba.gov.

(7) Upon receipt of a NAICS code appeal, OHA will
notify the contracting officer by a notice and order of the date
OHA received the appeal, the docket number, and Judge
assigned to the case.  The contracting officer’s response to the
appeal, if any, must include argument and evidence (see 13
CFR Part 134), and must be received by OHA within 15 cal-
endar days from the date of the docketing notice and order,
unless otherwise specified by the Administrative Judge.
Upon receipt of OHA’s docketing notice and order, the con-
tracting officer must withhold award, unless withholding
award is not in the best interests of the Government, and
immediately send to OHA an electronic link to or a paper copy
of both the original solicitation and all amendments relating
to the NAICS code appeal.  The contracting officer will

inform OHA of any amendments, actions, or developments
concerning the procurement in question.

(8) After close of record, OHA will issue a decision and
inform the contracting officer.  If OHA’s decision is received
by the contracting officer before the date the offers are due, the
decision shall be final and the solicitation must be amended to
reflect the decision, if appropriate.  OHA’s decision received
after the due date of the initial offers shall not apply to the
pending solicitation but shall apply to future solicitations of
the same products or services.

(d) SBA’s regulations concerning appeals of NAICS code
designations are found at 13 CFR 121.1101 to 121.1103 and
13 CFR part 134.

19.304 Small disadvantaged business status.

(a) The contracting officer may accept an offeror’s repre-
sentation that it is a small disadvantaged business concern
(SDB) concern.

(b) The provision at 52.219-1, Small Business Program
Representations, or 52.212-3(c)(4), Offeror Representations
and Certifications-Commercial Items, is used to collect SDB
data.

(c) A representation of SDB status on a Federal prime con-
tract will be deemed a misrepresentation of SDB status if the
firm does not meet the requirements of 13 CFR 124.1001(b).

(d) Any person or entity that misrepresents a firm's status
as an SDB concern in order to obtain a contracting opportunity
in accordance with section 8(d) of the Small Business Act, (15
U.S.C. 637(d)) will be subject to the penalties imposed by sec-
tion 16(d) of the Small Business Act, (15 U.S.C. 645(d)), as
well as any other penalty authorized by law.

19.305 Reviews and protests of SDB status.

This section applies to reviews and protests of a small busi-
ness concern’s SDB status as a prime contractor or subcon-
tractor.

(a) SBA may initiate the review of SDB status on any firm
that has represented itself to be an SDB on a prime contract
or subcontract to a Federal prime contract whenever it
receives credible information calling into question the SDB
status of the firm.

(b) Requests for an SBA review of SDB status may be for-
warded to the Small Business Administration, Assistant
Administrator for SDBCE, 409 Third Street, SW, Washing-
ton, DC 20416.

(c) An SBA review of a subcontractor’s SDB status differs
from a formal protest. Protests of a small business concern’s
SDB status as a subcontractor are processed under 19.703(e).
Protests of a concern’s size as a prime contractor are processed
under 19.302. Protests of a concern’s size as a subcontractor
are processed under 19.703(b).

http://uscode.house.gov/
http://uscode.house.gov/
http://uscode.house.gov/
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19.306 Protesting a firm’s status as a HUBZone small 
business concern.
(a) Definition. As used in this section—
“Interested party” has the meaning given in 13 CFR

126.103.
(b)(1) An offeror that is an interested party, the contracting

officer, or the SBA may protest the apparently successful
offeror’s status as a qualified historically underutilized busi-
ness zone (HUBZone) small business concern (see 13 CFR
126.800).

(2) SBA’s protest regulations are found in subpart H
“Protests” at 13 CFR 126.800 through 126.805.

(c) Protests relating to small business size status are subject
to the procedures of 19.302.  An interested party seeking to
protest both the small business size and HUBZone status of an
apparent successful offeror shall file two separate protests.
Protests relating to small business size status for the acquisi-
tion and the HUBZone qualifying requirements will be pro-
cessed concurrently by SBA.

(d) All protests must be in writing and must state all spe-
cific grounds for the protest.

(1) SBA will consider protests challenging the status of
a concern if the protest presents evidence that—

(i) The concern is not a qualified HUBZone small
business concern as described at 13 CFR 126.103 and 13 CFR
126.200;

(ii) The principal office is not located in a HUBZone;
or

(iii) At least 35 percent of the employees do not
reside in a HUBZone.

(2) Assertions that a protested concern is not a qualified
HUBZone small business concern, without setting forth spe-
cific facts or allegations, will not be considered by SBA (see
13 CFR 126.801(b)).

(e) Protest by an interested party. (1) An interested party
shall submit its protest to the contracting officer—

(i) For sealed bids—
(A) By the close of business on the fifth business

day after bid opening; or 
(B) By the close of business on the fifth business

day from the date of identification of the apparent successful
offeror, if the price evaluation preference was not applied at
the time of bid opening; or

(ii) For negotiated acquisitions, by the close of busi-
ness on the fifth business day after notification by the con-
tracting officer of the apparently successful offeror. 

(2) Any protest received after the designated time limits
is untimely, unless it is from the contracting officer or SBA.

(f)(1) The contracting officer shall forward all protests to
SBA.  The protests are to be submitted to the Director, HUB-
Zone Program, U.S. Small Business Administration, 409
Third Street, SW, Washington, DC 20416 or by fax to 202-
205-7167, Attn:  HUBZone Small Business Status Protest. 

(2) The protest shall include a referral letter written by
the contracting officer with information pertaining to the
solicitation.  The referral letter must include the following
information to allow SBA to determine timeliness and stand-
ing:

(i) The solicitation number (or an electronic link to
or a paper copy of the solicitation).

(ii) The name, address, telephone number, fax num-
ber, and email address, of the contracting officer.

(iii) The type of HUBZone contract.
(iv) Whether the procurement was conducted using

full and open competition with a HUBZone price evaluation
preference, and whether the protester’s opportunity for award
was affected by the preference.

(v) If a HUBZone set-aside, whether the protester
submitted an offer.

(vi) Whether the protested concern was the apparent
successful offeror.

(vii) Whether the procurement was conducted using
sealed bid or negotiated procedures.

(viii) The bid opening date, if applicable.  If a price
evaluation preference was applied after the bid opening date,
also provide the date of identification of the apparent success-
ful offeror.

(ix) The date the contracting officer received the pro-
test.

(x) Whether a contract has been awarded. 
(g) SBA will notify the protester and the contracting officer

of the date SBA received the protest.
(h) Before SBA decision. (1) After receiving a protest

involving the apparent successful offeror’s status as a HUB-
Zone small business concern, the contracting officer shall
either—

(i) Withhold award of the contract until SBA deter-
mines the status of the protested concern; or

(ii) Award the contract after receipt of the protest but
before SBA issues its decision if the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) SBA will determine the merits of the status protest
within 15 business days after receipt of a protest, or within any
extension of time granted by the contracting officer.

(3) If SBA does not issue its determination within 15
business days, or within any extension of time granted, the
contracting officer may award the contract after determining
in writing that there is an immediate need to award the con-
tract and that waiting until SBA makes its determination will
be disadvantageous to the Government.  This determination
shall be provided to the SBA’s HUBZone Program Director.

(i) After SBA decision.  The HUBZone Program Director
will notify the contracting officer, the protester, and the pro-
tested concern of the SBA determination.  The determination
is effective immediately and is final unless overturned on
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appeal by SBA’s Associate Administrator, Office of Govern-
ment Contracting and Business Development (AA/GCBD).

(1) If the contracting officer has withheld contract
award and SBA has determined that the protested concern is
an eligible HUBZone or dismissed all protests against the pro-
tested concern, the contracting officer may award the contract
to the protested concern.  If AA/GCBD subsequently over-
turns the decision of the HUBZone Program Director, the con-
tracting officer may apply the AA/GCBD decision to the
procurement in question.

(2) If the contracting officer has withheld award and the
HUBZone Program Director has determined that the protested
concern is ineligible, and a timely AA/GCBD appeal has not
been filed, then the contracting officer shall not award the con-
tract to the protested concern. 

(3) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section,
awarded the contract, and the HUBZone Program Director’s
ruling sustaining the protest is received after award—

(i) The contracting officer shall terminate the con-
tract, unless the contracting officer has made a written deter-
mination that termination is not in the best interests of the
Government.  However, the contracting officer shall not exer-
cise any options or award further task or delivery orders under
the contract;

(ii) The contracting officer shall update the Federal
Procurement Data System to reflect the final decision of the
HUBZone Program Director if no appeal is filed; and

(iii) The concern’s designation as a certified HUB-
Zone small business concern will be removed by SBA from
the Dynamic Small Business Database.  The concern shall not
submit an offer as a HUBZone small business concern, until
SBA issues a decision that the ineligibility is resolved.

(4) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section,
awarded the contract, SBA has sustained the protest and deter-
mined that the concern is not a HUBZone small business, and
a timely AA/GCBD appeal has been filed, then the contract-
ing officer shall consider whether performance can be sus-
pended until an AA/GCBD decision is rendered.

(5) If AA/GCBD affirms the decision of the HUBZone
Program Director, finding the protested concern is ineligible,
and contract award has occurred—

(i) The contracting officer shall terminate the con-
tract, unless the contracting officer has made a written deter-
mination that termination is not in the best interest of the
Government.  However, the contracting officer shall not exer-
cise any options or award further task or delivery orders.

(ii) The contracting officer shall update the FPDS to
reflect the AA/GCBD decision; and

(iii) The SBA will remove the concern’s designation
as a certified HUBZone small business concern.  The concern

shall not submit an offer as a HUBZone small business con-
cern until SBA issues a decision that the ineligibility is
resolved or AA/GCBD finds the concern is eligible on appeal.

(6) A concern found to be ineligible during a HUBZone
status protest is precluded from applying for HUBZone certi-
fication for 90 calendar days from the date of the SBA final
decision.

(j) Appeals of HUBZone status determinations.  The pro-
tested HUBZone small business concern, the protester, or the
contracting officer may file appeals of protest determinations
with SBA’s AA/GC&BD.  The AA/GC&BD must receive the
appeal no later than 5 business days after the date of receipt
of the protest determination.  SBA will dismiss any untimely
appeal.

(k) The appeal must be in writing.  The appeal must iden-
tify the protest determination being appealed and must set
forth a full and specific statement as to why the decision is
erroneous or what significant fact the HUBZone Program
Director failed to consider.

(l)(1) The party appealing the decision must provide notice
of the appeal to—

(i) The contracting officer; 

(ii) HUBZone Program Director, U.S. Small Busi-
ness Administration, 409 Third Street, SW., Washington, DC
20416 or by fax to 202-205-7167; and

(iii) The protested HUBZone small business concern
or the original protester, as appropriate.

(2) SBA will not consider additional information or
changed circumstances that were not disclosed at the time of
the Director/HUB’s decision or that are based on disagree-
ment with the findings and conclusions contained in the deter-
mination.

(m) The AA/GCBD will make its decision within 5 busi-
ness days of the receipt of the appeal, if practicable, and will
base its decision only on the information and documentation
in the protest record as supplemented by the appeal.  SBA will
provide a copy of the decision to the contracting officer, the
protester, and the protested HUBZone small business con-
cern.  The SBA decision, if received before award, will apply
to the pending acquisition.  The AA/GCBD’s decision is the
final decision.

(n) The AA/GC&BD will make its decision within
5 business days of the receipt of the appeal, if practicable, and
will base its decision only on the information and documen-
tation in the protest record as supplemented by the appeal.
SBA will provide a copy of the decision to the contracting
officer, the protester, and the protested HUBZone small busi-
ness concern. The SBA decision, if received before award,
will apply to the pending acquisition. SBA rulings received
after award will not apply to that acquisition. The AA/
GC&BD’s decision is the final decision.
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19.307 Protesting a firm’s status as a service-disabled 
veteran-owned small business concern.
(a) Definition. Interested party, as used in this section, has

the meaning given in 13 CFR 125.8(b).
(b)(1) An offeror that is an interested party, the contracting

officer, or the SBA may protest the apparently successful
offeror's status as a service-disabled veteran-owned small
business (SDVOSB) concern (see 13 CFR 125.24).

(2) SBA’s protest regulations are found in subpart D
“Protests” at 13 CFR 125.24 through 125.28.

(c) Protests relating to small business size status are subject
to the procedures of 19.302.  An interested party seeking to
protest both the small business size and service-disabled vet-
eran-owned small business status of an apparent successful
offeror shall file two separate protests.

(d) All protests must be in writing and must state all spe-
cific grounds for the protest.

(1) SBA will consider protests challenging the service
disabled veteran-owned status or the ownership and control of
a concern if—

(i) For status protests, the protester presents evidence
supporting the contention that the owner(s) cannot provide
documentation from the Department of Veterans Affairs,
Department of Defense determinations, or the U.S. National
Archives and Records Administration to show that they meet
the definition of “service-disabled veteran” or “service dis-
abled veteran with a permanent and severe disability” as set
forth in 13 CFR 125.8; or

(ii) For ownership and control protests, the protester
presents evidence that the concern is not 51 percent owned
and controlled by one or more service-disabled veterans.  In
the case of a veteran with a permanent and severe disability,
the protester presents evidence that the concern is not con-
trolled by the veteran, spouse, or permanent caregiver of such
veteran.

(2) Assertions that a protested concern is not a service-
disabled veteran-owned small business concern, without set-
ting forth specific facts or allegations, will not be considered
by SBA (see 13 CFR 125.25(b)).

(e) Protest by an interested party. (1) An offeror shall sub-
mit its protest to the contracting officer

(i) To be received by close of business on the fifth
business day after bid opening (in sealed bid acquisitions); or

(ii) To be received by close of business on the fifth
business day after notification by the contracting officer of the
apparently successful offeror for negotiated acquisitions).

(2) Any protest received after the designated time limits
is untimely, unless it is from the contracting officer or SBA.

(f)(1) The contracting officer shall forward all protests to
SBA. The protests are to be submitted to SBA’s Director,
Office of Government Contracting, U.S. Small Business
Administration, 409 Third Street, SW, Washington, DC 20416

or by fax to 202-205-6390, Attn: Service-Disabled Veteran
Status Protest.

(2) The protest shall include a referral letter written by
the contracting officer with information pertaining to the
solicitation. The referral letter must include the following
information to allow SBA to determine timeliness and stand-
ing:

(i) The solicitation number (or an electronic link to
or a paper copy of the solicitation).

(ii) The name, address, telephone number, fax num-
ber, and email address of the contracting officer.

(iii) Whether the contract was sole-source or set-
aside.

(iv) Whether the protestor submitted an offer.
(v) Whether the protested concern was the apparent

successful offeror.
(vi) When the protested concern submitted its offer.
(vii) Whether the acquisition was conducted using

sealed bid or negotiated procedures.
(viii) The bid opening date, if applicable.
(ix) The date the contracting officer received the pro-

test.
(x) The date the protestor received notification about

the apparent successful offeror, if applicable. 
(xi) Whether a contract has been awarded.

(g) SBA will notify the protester and the contracting officer
of the date SBA received the protest.

(h) Before SBA decision. (1) After receiving a protest
involving the apparent successful offeror's status as a service-
disabled veteran-owned small business concern, the contract-
ing officer shall either—

(i) Withhold award of the contract until SBA deter-
mines the status of the protested concern; or

(ii) Award the contract after receipt of the protest but
before SBA issues its decision if the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) SBA will determine the merits of the status protest
within 15 business days after receipt of a protest, or within any
extension of time granted by the contracting officer.

(3) If SBA does not issue its determination within 15
business days, or within any extension of time that is granted,
the contracting officer may award the contract after determin-
ing in writing that there is an immediate need to award the
contract and that waiting until SBA makes its determination
will be disadvantageous to the government. This determina-
tion shall be provided to the SBA's Director, Office of Gov-
ernment Contracting and a copy shall be included in the
contract file.

(i) After SBA decision. SBA will notify the contracting offi-
cer, the protester, and the protested concern of its determina-
tion.  The determination is effective immediately and is final
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unless overturned on appeal by SBA’s Office of Hearings and
Appeals (OHA) pursuant to 13 CFR part 134.

(1) If the contracting officer has withheld contract
award and SBA has determined that the protested concern is
an eligible SDVOSB or dismissed all protests against the pro-
tested concern, the contracting officer may award the contract
to the protested concern. If OHA subsequently overturns the
SBA Director for Government Contracting’s determination or
dismissal, the contracting officer may apply the OHA decision
to the procurement in question.

(2) If the contracting officer has withheld contract
award, SBA has sustained the protest and determined that the
concern is not an SDVOSB, and no OHA appeal has been
filed, then the contracting officer shall not award the contract
to the protested concern.

(3) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section,
the contract has been awarded, and SBA’s ruling sustaining
the protest is received after award—

(i) The contracting officer shall terminate the con-
tract, unless the contracting officer has made a written deter-
mination that termination is not in the best interests of the
Government.  However, the contracting officer shall not exer-
cise any options or award further task or delivery orders;

(ii) The contracting officer shall update the FPDS to
reflect the final SBA decision; and

(iii) The concern must remove its designation in the
System for Award Management (SAM) as a SDVOSB con-
cern, and shall not submit an offer as a SDVOSB concern,
until SBA issues a decision that the ineligibility is resolved.

(4) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section
and awarded the contract to the protested firm, SBA has sus-
tained the protest and determined that the concern is not a
SDVOSB, and a timely OHA appeal has been filed, then the
contracting officer shall consider whether performance can be
suspended until an OHA decision is rendered.

(5) If OHA affirms the SBA Director for Government
Contracting’s determination finding the protested concern is
ineligible—

(i) The contracting officer shall terminate the con-
tract unless the contracting officer has made a written deter-
mination that it is not in the best interest of the Government.
However, the contracting officer shall not exercise any
options or award further task or delivery orders;

(ii) The contracting officer shall update the FPDS to
reflect OHA’s decision; and 

(iii) The concern shall remove its designation in
SAM as a SDVOSB concern, until SBA issues a decision that
the ineligibility is resolved or OHA finds the concern is eligi-
ble on appeal.

(6) A concern found to be ineligible may not submit
future offers as an SDVOSB concern until the concern

demonstrates to SBA’s satisfaction that it has overcome the
reason for the protest and SBA issues a decision to this effect.

(j) Appeals of SDVOSB status determinations. The pro-
tested SDVOSB small business concern, the protester, or the
contracting officer may file appeals of protest determinations
to OHA.  OHA must receive the appeal no later than 10 busi-
ness days after the date of receipt of the protest determination.
SBA will dismiss an untimely appeal.  See Subpart E “Rules
of Practice for Appeals From Service-Disabled Veteran
Owned Small Business Concerns Protests” at 13 CFR
134.501 through 134.515 for SBA’s appeals regulations.

(k) The appeal must be in writing.  The appeal must iden-
tify the protest determination being appealed and must set
forth a full and specific statement as to why the SDVOSB pro-
test determination is alleged to be based on a clear error of fact
or law, together with an argument supporting such allegation.

(l) The party appealing the decision must provide notice of
the appeal to—

(1) The contracting officer;
(2) Director, Office of Government Contracting, U.S.

Small Business Administration, 409 Third Street, SW., Wash-
ington, DC 20416, facsimile 202-205-6390;

(3) The protested SDVOSB concern or the original pro-
tester, as appropriate; and

(4) Associate General Counsel for Procurement Law,
U.S. Small Business Administration, 409 Third Street, SW.,
Washington, DC 20416, facsimile 202-205-6873, or e-mail at
OPLService@sba.gov.

(m) OHA will make its decision within 15 business days of
the receipt of the appeal, if practicable. SBA will provide a
copy of the decision to the contracting officer, the protester,
and the protested SDVOSB small business concern. The OHA
decision regarding the status of the concern is final and is
binding on the parties.

19.308 Protesting a firm’s status as an economically 
disadvantaged women-owned small business concern 
or women-owned small business concern eligible under 
the Women-Owned Small Business Program.
(a) Definition. Interested party, as used in this section, has

the meaning given in 13 CFR 127.102.
(b)(1) For sole source acquisitions, the contracting officer

or SBA may protest the offeror’s status as an economically
disadvantaged women-owned small business (EDWOSB)
concern or as a WOSB concern eligible under the WOSB Pro-
gram. For all other acquisitions, an interested party (see 13
CFR 127.102) may protest the apparent successful offeror’s
EDWOSB or WOSB status.

(2) SBA’s protest regulations are found in subpart F
“Protests” at 13 CFR 127.600 through 127.605.

(c) Protests relating to small business size status are subject
to the procedures of 19.302. An interested party seeking to
protest both the small business size and WOSB or EDWOSB
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status of an apparent successful offeror shall file two separate
protests.

(d) All protests shall be in writing and must state all spe-
cific grounds for the protest.

(1) SBA will consider protests challenging the status of
a concern if—

(i) The protest presents evidence that the concern is
not at least 51 percent owned and controlled by one or more
women who are United States citizens; or 

(ii) The protest presents evidence that the concern is
not at least 51 percent owned and controlled by one or more
economically disadvantaged women, when it is in connection
with an EDWOSB contract.

(2) SBA shall consider protests by a contracting officer
when the apparent successful offeror has failed to provide all
of the required documents, as set forth in 19.1503(c).

(3) Assertions that a protested concern is not a
EDWOSB or WOSB concern eligible under the WOSB Pro-
gram, without setting forth specific facts or allegations, will
not be considered by SBA (see 13 CFR 127.603(a)).

(e) Protest by an interested party.
(1) An offeror shall submit its protest to the contracting

officer—
(i) To be received by the close of business by the fifth

business day after bid opening (in sealed bid acquisitions); or
(ii) To be received by the close of business by the

fifth business day after notification by the contracting officer
of the apparent successful offeror (in negotiated acquisitions).

(2) Any protest received after the designated time limit
is untimely, unless it is from the contracting officer or SBA.

(f)(1) The contracting officer shall forward all protests to
SBA.  The protests are to be submitted to SBA’s Director for
Government Contracting, U.S. Small Business Administra-
tion, 409 Third Street, SW., Washington, DC 20416 or by fax
to 202-205-6390, Attn:  Women-owned Small Business Status
Protest.

(2) The protest shall include a referral letter written by
the contracting officer with information pertaining to the
solicitation.  The referral letter must include the following
information to allow SBA to determine timeliness and stand-
ing:

(i) The solicitation number or electronic link to or a
paper copy of the solicitation.

(ii) The name, address, telephone number, email
address, and facsimile number of the contracting officer.

(iii) Whether the protestor submitted an offer. 
(iv) Whether the protested concern was the apparent

successful offeror.
(v) When the protested concern submitted its offer.
(vi) Whether the acquisition was conducted using

sealed bid or negotiated procedures. 
(vii) The bid opening date, if applicable.

(viii) The date the contracting officer received the
protest.

(ix) The date the protestor received notification
about the apparent successful offeror, if applicable.

(x) Whether a contract has been awarded.
(g) SBA will notify the protester and the contracting officer

of the date SBA received the protest.
(h) Before SBA decision.  (1) After receiving a protest

involving the apparent successful offeror’s status as an
EDWOSB or WOSB concern eligible under the WOSB Pro-
gram, the contracting officer shall either—

(i) Withhold award of the contract until SBA deter-
mines the status of the protested concern; or

(ii) Award the contract after receipt of the protest but
before SBA issues its decision if the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) SBA will determine the merits of the status protest
within 15 business days after receipt of a protest, or within any
extension of that time granted by the contracting officer.

(3) If SBA does not issue its determination within 15
business days, or within any extension of time granted, the
contracting officer may award the contract after determining
in writing that there is an immediate need to award the con-
tract and that waiting until SBA makes its determination will
be disadvantageous to the Government. This determination
shall be provided to the SBA Director for Government Con-
tracting and a copy shall be included in the contract file.

(i) After SBA decision.  SBA will notify the contracting
officer, the protester, and the protested concern of its determi-
nation.  The determination is effective immediately and is
final unless overturned on appeal by SBA’s Office of Hearings
and Appeals (OHA) pursuant to 13 CFR part 134.

(1) If the contracting officer has withheld contract
award and SBA has denied or dismissed the protest, the con-
tracting officer may award the contract to the protested con-
cern.  If OHA subsequently overturns the SBA Director for
Government Contracting’s determination or dismissal, the
contracting officer may apply the OHA decision to the pro-
curement in question.

(2) If the contracting officer has withheld contract
award, SBA has sustained the protest and determined that the
concern is not eligible under the WOSB Program, and no
OHA appeal has been filed, then the contracting officer shall
not award the contract to the protested concern.

(3) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section,
awarded the contract, and SBA’s ruling is received after
award, and no OHA appeal has been filed, then—

(i) The contracting officer shall terminate the con-
tract, unless the contracting officer has made a written deter-
mination that termination is not in the best interests of the
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Government.  However, the contracting officer shall not exer-
cise any options or award further task or delivery orders;

(ii) The contracting officer shall update the FPDS to
reflect the final SBA decision; and

(iii) The concern must remove its designation in the
System for Award Management (SAM) as an EDWOSB or
WOSB concern eligible under the WOSB Program, and shall
not submit an offer as an EDWOSB concern or WOSB con-
cern eligible under the WOSB Program, until SBA issues a
decision that the ineligibility is resolved.

(4) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section,
contract award has occurred, SBA has sustained the protest
and determined that the concern is not eligible under the
WOSB Program, and a timely OHA appeal has been filed,
then the contracting officer shall consider whether perfor-
mance can be suspended until an OHA decision is rendered.

(5) If OHA affirms the SBA Director for Government
Contracting’s determination finding the protested concern is
ineligible, then—

(i) The contracting officer shall terminate the con-
tract, unless the contracting officer has made a written deter-
mination that termination is not in the best interests of the
Government.   However, the contracting officer shall not exer-
cise any options or award further task or delivery orders; 

(ii) The contracting officer shall update the FPDS to
reflect OHA’s decision; and

(iii) The concern must remove its designation in
SAM as an EDWOSB or WOSB concern eligible under the
WOSB Program, and shall not submit an offer as an
EDWOSB concern or WOSB concern eligible under the
WOSB Program, until SBA issues a decision that the ineligi-
bility is resolved or OHA finds the concern is eligible on
appeal.

(j) Appeals of EDWOSB or WOSB concerns eligible under
the WOSB Program status determinations.  (1) The protested
EDWOSB concern or WOSB concern eligible under the
WOSB program, the protester, or the contracting officer may
file an appeal of a WOSB or EDWOSB status protest deter-
mination with OHA.

(2) OHA must receive the appeal no later than 10 busi-
ness days after the date of receipt of the protest determination.
SBA will dismiss an untimely appeal. 

(3) See subpart G “Rules of Practice for Appeals From
Women-Owned Small Business Concerns (WOSB) and Eco-
nomically Disadvantaged WOSB Concern (EDWOSB) Pro-

tests” at 13 CFR 134.701 through 134.715 for SBA’s appeals
regulations.

(k) The appeal must be in writing.  The appeal must iden-
tify the protest determination being appealed and must set
forth a full and specific statement as to why the EDWOSB
concern or WOSB concern eligible under the WOSB program
protest determination is alleged to be based on a clear error of
fact or law, together with an argument supporting such alle-
gation.

(l) The party appealing the decision must provide notice of
the appeal to—

(1) The contracting officer;
(2) Director, Office of Government Contracting, U.S.

Small Business Administration, 409 Third Street, SW., Wash-
ington, DC 20416, facsimile 202-205-6390;

(3) The protested EDWOSB concern or WOSB concern
eligible under the WOSB program, or the original protester, as
appropriate; and

(4) SBA’s Office of General Counsel, Associate Gen-
eral Counsel for Procurement Law, U.S. Small Business
Administration, 409 Third Street, SW., Washington, DC
20416, facsimile 202-205-6873, or e-mail at 
OPLService@sba.gov.

(m) OHA will make its decision within 15 business days of
the receipt of the appeal, if practicable.  SBA will provide a
copy of the decision to the contracting officer, the protester,
and the protested EDWOSB concern or WOSB concern eli-
gible under the WOSB program.  The OHA decision is the
final agency decision and is binding on the parties.

19.309 Solicitation provisions and contract clauses.
(a)(1) Insert the provision at 52.219-1, Small Business Pro-

gram Representations, in solicitations exceeding the micro-
purchase threshold when the contract will be performed in the
United States or its outlying areas.

(2) Use the provision with its Alternate I in solicitations
issued by DoD, NASA, or the Coast Guard.

(b) When contracting by sealed bidding, insert the provi-
sion at 52.219-2, Equal Low Bids, in solicitations when the
contract will be performed in the United States or its
outlying areas.

(c) Insert the clause at 52.219-28, Post-Award Small Busi-
ness Program Rerepresentation, in solicitations and contracts
exceeding the micro-purchase threshold when the contract
will be performed in the United States or its outlying areas.



SUBPART 19.7—THE SMALL BUSINESS SUBCONTRACTING PROGRAM 19.702

FAC 2005–89 NOVEMBER 1, 2016
19.7-1
Subpart 19.7—The Small Business 
Subcontracting Program

19.701 Definitions.
As used in this subpart—
“Alaska Native Corporation (ANC)” means any Regional

Corporation, Village Corporation, Urban Corporation, or
Group Corporation organized under the laws of the State of
Alaska in accordance with the Alaska Native Claims Settle-
ment Act, as amended (43 U.S.C. 1601, et seq.) and which is
considered a minority and economically disadvantaged con-
cern under the criteria at 43 U.S.C. 1626(e)(1). This definition
also includes ANC direct and indirect subsidiary corpora-
tions, joint ventures, and partnerships that meet the require-
ments of 43 U.S.C. 1626(e)(2).

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that applies
to the entire production of commercial items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).

“Electronic Subcontracting Reporting System (eSRS)”
means the Governmentwide, electronic, web-based system
for small business subcontracting program reporting.

“Failure to make a good faith effort to comply with the sub-
contracting plan” means willful or intentional failure to per-
form in accordance with the requirements of the
subcontracting plan, or willful or intentional action to frus-
trate the plan.

“Indian tribe” means any Indian tribe, band, group, pueblo,
or community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims Settle-
ment Act (43 U.S.C.A. 1601 et seq.), that is recognized by the
Federal Government as eligible for services from the Bureau
of Indian Affairs in accordance with 25 U.S.C. 1452(c). This
definition also includes Indian-owned economic enterprises
that meet the requirements of 25 U.S.C. 1452(e).

“Individual subcontracting plan” means a subcontracting
plan that covers the entire contract period (including option
periods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of the
specific contract, except that indirect costs incurred for com-
mon or joint purposes may be allocated on a prorated basis to
the contract.

“Master subcontracting plan” means a subcontracting plan
that contains all the required elements of an individual sub-
contracting plan, except goals, and may be incorporated into
individual subcontracting plans, provided the master subcon-
tracting plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into by
a Government prime contractor or subcontractor calling for
supplies and/or services required for performance of the con-
tract, contract modification, or subcontract.

“Total contract dollars” means the final anticipated dollar
value, including the dollar value of all options.

19.702 Statutory requirements.

Any contractor receiving a contract with a value greater
than the simplified acquisition threshold must agree in the
contract that small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns will have the maximum prac-
ticable opportunity to participate in contract performance con-
sistent with its efficient performance. It is further the policy
of the United States that its prime contractors establish proce-
dures to ensure the timely payment of amounts due pursuant
to the terms of their subcontracts with small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged
business, and women-owned small business concerns.

(a) Except as stated in paragraph (b) of this section,
section 8(d) of the Small Business Act (15 U.S.C. 637(d))
imposes the following requirements regarding subcontracting
with small businesses and small business subcontracting
plans:

(1) In negotiated acquisitions, each solicitation of offers
to perform a contract that is expected to exceed $700,000
($1.5 million for construction) and that has subcontracting
possibilities, shall require the apparently successful offeror to
submit an acceptable subcontracting plan. If the apparently
successful offeror fails to negotiate a subcontracting plan
acceptable to the contracting officer within the time limit pre-
scribed by the contracting officer, the offeror will be ineligible
for award.

(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract that is expected to exceed $700,000
($1.5 million for construction) and that has subcontracting
possibilities, shall require the bidder selected for award to
submit a subcontracting plan. If the selected bidder fails to
submit a plan within the time limit prescribed by the contract-
ing officer, the bidder will be ineligible for award.

(3) Each contract modification that causes the value of
a contract without a subcontracting plan to exceed $700,000
($1.5 million for construction), shall require the contractor to
submit a subcontracting plan for the contract, if the contract-
ing officer determines that subcontracting opportunities exist.

http://uscode.house.gov
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(b) Subcontracting plans (see paragraphs (a)(1) and (2) of
this section) are not required—

(1) From small business concerns;
(2) For personal services contracts;
(3) For contracts or contract modifications that will be

performed entirely outside of the United States and its outly-
ing areas; or

(4) For modifications that are within the scope of the
contract and the contract does not contain the clause at
52.219-8, Utilization of Small Business Concerns.

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or sub-
contractor failing to comply in good faith with the require-
ments of the subcontracting plan is in material breach of its
contract. Further, 15 U.S.C. 637(d)(4)(F) directs that a con-
tractor’s failure to make a good faith effort to comply with the
requirements of the subcontracting plan shall result in the
imposition of liquidated damages.

(d) As authorized by 15 U.S.C. 637(d)(11), certain costs
incurred by a mentor firm in providing developmental assis-
tance to a protégé firm under the Department of Defense Pilot
Mentor-Protégé Program, may be credited as if they were sub-
contract awards to a protégé firm for the purpose of determin-
ing whether the mentor firm attains the applicable goals under
any subcontracting plan entered into with any executive
agency. However, the mentor-protégé agreement must have
been approved by the Director, Small Business Programs of
the cognizant DoD military department or defense agency,
before developmental assistance costs may be credited against
subcontract goals. A list of approved agreements may be
obtained at http://www.acq.osd.mil/osbp/mentor_protege/.

19.703 Eligibility requirements for participating in the 
program.
(a) Except as provided in paragraph (c) of this section, to

be eligible as a subcontractor under the program, a concern
must represent itself as a small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, or
women-owned small business concern.

(1) To represent itself as a small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged
business, or women-owned small business concern, a concern
must meet the appropriate definition (see 2.101 and 19.001).
For subcontracting purposes, a concern is small if it does not
exceed the size standard for the NAICS code that the prime
contractor determines best describes the product or service
being acquired by the subcontract.

(2)(i) The prime contractor may accept a subcontrac-
tor’s written representations of its size and socioeconomic sta-
tus as a small business, small disadvantaged business,

veteran-owned small business, service-disabled veteran-
owned small business, or a women-owned small business, if
the subcontractor represents that the size and socioeconomic
status representation with its offer are current, accurate, and
complete as of the date of the offer for the subcontracts; or

(ii) The prime contractor may accept a subcontrac-
tor’s representation of its size and socioeconomic status as a
small business, small disadvantaged business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, or a women-owned small business in the System for
Award Management (SAM) if–

(A) The subcontractor is registered in SAM; and
(B) The subcontractor represents that the size and

socioeconomic status representations made in SAM are cur-
rent, accurate and complete as of the date of the offer for the
subcontract.

(iii) The prime contractor may not require the use of
SAM for the purposes of representing size or socioeconomic
status in connection with a subcontract.

(iv) In accordance with 13 CFR 121.411, 124.1015,
125.29, 126.900, and 127.700, a prime contractor acting in
good faith is not liable for misrepresentations made by its sub-
contractors regarding the subcontractor’s size or socioeco-
nomic status.

(b) The contractor, the contracting officer, or any other
interested party can challenge a subcontractor’s size status
representation by filing a protest, in accordance with 13 CFR
121.1001 through 121.1008.

(c)(1) In accordance with 43 U.S.C. 1626, the following
procedures apply:

(i) Subcontracts awarded to an ANC or Indian tribe
shall be counted towards the subcontracting goals for small
business and small disadvantaged business (SDB) concerns,
regardless of the size or Small Business Administration certi-
fication status of the ANC or Indian tribe.

(ii) Where one or more subcontractors are in the sub-
contract tier between the prime contractor and the ANC or
Indian tribe, the ANC or Indian tribe shall designate the
appropriate contractor(s) to count the subcontract towards its
small business and small disadvantaged business subcontract-
ing goals.

(A) In most cases, the appropriate contractor is
the contractor that awarded the subcontract to the ANC or
Indian tribe.

(B) If the ANC or Indian tribe designates more
than one contractor to count the subcontract toward its goals,
the ANC or Indian tribe shall designate only a portion of the
total subcontract award to each contractor. The sum of the
amounts designated to various contractors cannot exceed the
total value of the subcontract.

(C) The ANC or Indian tribe shall give a copy of
the written designation to the contracting officer, the prime

http://uscode.house.gov
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contractor, and the subcontractors in between the prime con-
tractor and the ANC or Indian tribe within 30 days of the date
of the subcontract award.

(D) If the contracting officer does not receive a
copy of the ANC's or the Indian tribe’s written designation
within 30 days of the subcontract award, the contractor that
awarded the subcontract to the ANC or Indian tribe will be
considered the designated contractor.

(2) A contractor acting in good faith may rely on the
written representation of an ANC or an Indian tribe as to the
status of the ANC or Indian tribe unless an interested party
challenges its status or the contracting officer has independent
reason to question its status. In the event of a challenge of a
representation of an ANC or Indian tribe, the interested parties
shall follow the procedures at 26.103(b) through (e).

(d)(1) The contractor shall confirm that a subcontractor
representing itself as a HUBZone small business concern is
certified by SBA as a HUBZone small business concern by
accessing the System for Award Management database or by
contacting the SBA. Options for contacting the SBA
include—

(i) HUBZone small business database search 
application web page at http://dsbs.sba.gov/dsbs/
dsp_searchhubzone.cfm;

(ii) In writing to the—

Director/HUBzone Program,
U.S. Small Business Administration, 
409 3rd Street, SW.,
Washington DC 20416; or

(iii) E-mail at hubzone@sba.gov.
(2) Protests challenging the socioeconomic status of a

HUBZone small business concern must be filed in accordance
with 13 CFR 126.801.

(e) The contracting officer or the SBA may protest the dis-
advantaged status of a proposed subcontractor. Protests chal-
lenging a subcontractor’s small disadvantaged business
representation must be filed in accordance with 13 CFR
124.1007 through 124.1014. Other interested parties may sub-
mit information to the contracting officer or the SBA in an
effort to persuade the contracting officer or the SBA to initiate
a protest. Such protests, in order to be considered timely, must
be submitted to the SBA prior to completion of performance
by the intended subcontractor.

19.704 Subcontracting plan requirements.
(a) Each subcontracting plan required under 19.702(a)(1),

(2), and (3) shall include—
(1) Separate percentage goals for using small business

(including ANCs and Indian tribes), veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business

(including ANCs and Indian tribes) and women-owned small
business concerns as subcontractors;

(2) A statement of the total dollars planned to be sub-
contracted and a statement of the total dollars planned to be
subcontracted to small business (including ANCs and Indian
tribes), veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business (including ANCs and Indian tribes)
and women-owned small business concerns, as a percentage
of total subcontract dollars. For individual subcontracting
plans only, a contracting officer may require the goals refer-
enced in paragraph (a)(1) of this section to be calculated as a
percentage of total contract dollars, in addition to the goals
established as a percentage of total subcontract dollars; 

(3) A description of the principal types of supplies and
services to be subcontracted and an identification of types of
supplies or services planned for subcontracting to small busi-
ness (including ANCs and Indian tribes), veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged business
(including ANCs and Indian tribes), and women-owned small
business concerns;

(4) A description of the method used to develop the sub-
contracting goals;

(5) A description of the method used to identify poten-
tial sources for solicitation purposes;

(6) A statement as to whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with small business
(including ANCs and Indian tribes), veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business
(including ANCs and Indian tribes), and women-owned small
business concerns;

(7) The name of an individual employed by the offeror
who will administer the offeror’s subcontracting program, and
a description of the duties of the individual;

(8) A description of the efforts the offeror will make to
ensure that small business, veteran-owned small business, ser-
vice-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns have an equitable opportunity to
compete for subcontracts;

(9) Assurances that the offeror will include the clause at
52.219-8, Utilization of Small Business Concerns
(see 19.708(a)), in all subcontracts that offer further subcon-
tracting opportunities, and that the offeror will require all sub-
contractors (except small business concerns) that receive sub-
contracts in excess of $700,000 ($1.5 million for construction)
to adopt a plan that complies with the requirements of the
clause at 52.219-9, Small Business Subcontracting Plan
(see 19.708(b));

(10) Assurances that the offeror will—

http://dsbs.sba.gov/dsbs/dsp_searchhubzone.cfm
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(i) Cooperate in any studies or surveys as may be
required;

(ii) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with the
subcontracting plan;

(iii) After November 30, 2017, include subcontract-
ing data for each order when reporting subcontracting
achievements for indefinite-delivery, indefinite-quantity con-
tracts intended for use by multiple agencies;

(iv) Submit the Individual Subcontract Report (ISR),
and the Summary Subcontract Report (SSR) using the Elec-
tronic Subcontracting Reporting System (eSRS) (http://
www.esrs.gov), following the instructions in the eSRS. 

(A) The ISR shall be submitted semi-annually
during contract performance for the periods ending March 31
and September 30. A report is also required for each contract
within 30 days of contract completion. Reports are due 30
days after the close of each reporting period, unless otherwise
directed by the contracting officer. Reports are required when
due, regardless of whether there has been any subcontracting
activity since the inception of the contract or the previous
reporting period. When a contracting officer rejects an ISR,
the contractor is required to submit a revised ISR within 30
days of receiving the notice of the ISR rejection.

(B) The SSR shall be submitted annually by Octo-
ber 30 for the twelve-month period ending September 30.
When an SSR is rejected, the contractor is required to submit
a revised SSR within 30 days of receiving the notice of SSR
rejection;

(v) Ensure that its subcontractors with subcontract-
ing plans agree to submit the ISR and/or the SSR using the
eSRS;

(vi) Provide its prime contract number, its unique
entity identifier and the e-mail address of the offeror’s official
responsible for acknowledging receipt of or rejecting the ISRs
to all first-tier subcontractors with subcontracting plans so
they can enter this information into the eSRS when submitting
their ISRs; and

(vii) Require that each subcontractor with a subcon-
tracting plan provide the prime contract number, its own
unique entity identifier, and the e-mail address of the subcon-
tractor’s official responsible for acknowledging receipt of or
rejecting the ISRs, to its subcontractors with subcontracting
plans;

(11) A description of the types of records that will be
maintained concerning procedures adopted to comply with
the requirements and goals in the plan, including establishing
source lists; and a description of the offeror’s efforts to locate
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns and to award subcontracts to them;

(12) Assurances that the offeror will make a good faith
effort to acquire articles, equipment, supplies, services, or
materials, or obtain the performance of construction work
from the small business concerns that the offeror used in pre-
paring the bid or proposal, in the same or greater scope,
amount, and quality used in preparing and submitting the bid
or proposal. Responding to a request for a quote does not con-
stitute use in preparing a bid or proposal. An offeror used a
small business concern in preparing the bid or proposal if–

(i) The offeror identifies the small business concern
as a subcontractor in the bid or proposal or associated small
business subcontracting plan, to furnish certain supplies or
perform a portion of the contract; or

(ii) The offeror used the small business concern’s
pricing or cost information or technical expertise in preparing
the bid or proposal, where there is written evidence of an
intent or understanding that the small business concern will be
awarded a subcontract for the related work if the offeror is
awarded the contract;

(13) Assurances that the contractor will provide the con-
tracting officer with a written explanation if the contractor
fails to acquire articles, equipment, supplies, services or mate-
rials or obtain the performance of construction work as
described in (a)(12) of this section. This written explanation
will be submitted to the contracting officer within 30 days of
contract completion; and

(14) Assurances that the contractor will not prohibit a
subcontractor from discussing with the contracting officer any
material matter pertaining to payment to or utilization of a
subcontractor.

(b) Contractors may establish, on a plant or division-wide
basis, a master subcontracting plan (see 19.701) that contains
all the elements required by the clause at 52.219-9, Small
Business Subcontracting Plan, except goals. Master subcon-
tracting plans shall be effective for a 3-year period after
approval by the contracting officer; however, it is incumbent
upon contractors to maintain and update master subcontract-
ing plans. Changes required to update master subcontracting
plans are not effective until approved by the contracting offi-
cer. A master plan, when incorporated in an individual plan,
shall apply to that contract throughout the life of the contract.

(c) For multiyear contracts or contracts containing options,
the cumulative value of the basic contract and all options is
considered in determining whether a subcontracting plan is
necessary. If a subcontracting plan is necessary and the offeror
is submitting an individual subcontracting plan, the individual
subcontracting plan shall contain all the elements required by
paragraph (a) of this section and shall contain separate state-
ments and goals based on total subcontract dollars for the
basic contract and for each option.

http://www.esrs.gov
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(d) A commercial plan (as defined in 19.701) is the pre-
ferred type of subcontracting plan for contractors furnishing
commercial items. Once a contractor’s commercial plan has
been approved, the Government shall not require another sub-
contracting plan from the same contractor while the plan
remains in effect, as long as the product or service being pro-
vided by the contractor continues to meet the definition of a
commercial item. The contractor shall—

(1) Submit the commercial plan to either the first con-
tracting officer awarding a contract subject to the plan during
the contractor’s fiscal year, or, if the contractor has ongoing
contracts with commercial plans, to the contracting officer
responsible for the contract with the latest completion date.
The contracting officer shall negotiate the commercial plan
for the Government. The approved commercial plan shall
remain in effect during the contractor’s fiscal year for all Gov-
ernment contracts in effect during that period; 

(2) Submit a new commercial plan, 30 working days
before the end of the Contractor’s fiscal year, to the contract-
ing officer responsible for the uncompleted Government con-
tract with the latest completion date.  The contractor must
provide to each contracting officer responsible for an ongoing
contract subject to the plan, the identity of the contracting offi-
cer that will be negotiating the new plan;

(3) When the new commercial plan is approved, provide
a copy of the approved plan to each contracting officer respon-
sible for an ongoing contract that is subject to the plan; and

(4) Comply with the reporting requirements stated in
paragraph (a)(10) of this section by submitting one SSR in
eSRS, for all contracts covered by its commercial plan.  This
report will be acknowledged or rejected in eSRS by the con-
tracting officer who approved the plan.  The report shall be
submitted within 30 days after the end of the Government’s
fiscal year.

19.705 Responsibilities of the contracting officer under 
the subcontracting assistance program.

19.705-1 General.
(a) The contracting officer may encourage the develop-

ment of increased subcontracting opportunities in negotiated
acquisition by providing monetary incentives such as pay-
ments based on actual subcontracting achievement or award-
fee contracting (see the clause at 52.219-10, Incentive Sub-
contracting Program, and 19.708(c)). When using any con-
tractual incentive provision based upon rewarding the
contractor monetarily for exceeding goals in the subcontract-
ing plan, the contracting officer must ensure that (a) the goals
are realistic and (b) any rewards for exceeding the goals are
commensurate with the efforts the contractor would not have
otherwise expended. Incentive provisions should normally be

negotiated after reaching final agreement with the contractor
on the subcontracting plan.

(b)(1) Except where a contractor has a commercial plan,
the contracting officer shall require a subcontracting plan for
each indefinite-delivery, indefinite-quantity contract (includ-
ing task or delivery order contracts, FSS, GWACs, and
MACs), when the estimated value of the contract meets the
subcontracting plan thresholds at 19.702(a)(1) and small busi-
ness subcontracting opportunities exist.

(2) Contracting officers placing orders may establish
small business subcontracting goals for each order. Establish-
ing goals shall not be in the form of a new subcontracting plan
as a contract may not have more than one plan (19.705-2(e)).

19.705-2 Determining the need for a subcontracting plan.
The contracting officer shall take the following actions to

determine whether a proposed contractual action requires a
subcontracting plan:

(a)(1) Determine whether the proposed total contract dol-
lars will exceed the subcontracting plan threshold in
19.702(a). 

(2) Determine whether a proposed modification will
cause the total contract dollars to exceed the subcontracting
plan threshold (see 19.702(a)).

(b) Determine whether subcontracting possibilities exist
by considering relevant factors such as—

(1) Whether firms engaged in the business of furnishing
the types of items to be acquired customarily contract for per-
formance of part of the work or maintain sufficient in-house
capability to perform the work; and

(2) Whether there are likely to be product prequalifica-
tion requirements.

(3) Whether the firm can acquire any portion of the
work with minimal or no disruption to performance (with con-
sideration given to the time remaining until contract comple-
tion), and at fair market value, when a determination is made
in accordance with paragraph (a)(2).

(c) If it is determined that there are no subcontracting pos-
sibilities, the determination shall include a detailed rationale,
be approved at a level above the contracting officer, and
placed in the contract file.

(d) In solicitations for negotiated acquisitions, the contract-
ing officer may require the submission of subcontracting
plans with initial offers, or at any other time prior to award.
In determining when subcontracting plans should be required,
as well as when and with whom plans should be negotiated,
the contracting officer must consider the integrity of the com-
petitive process, the goal of affording maximum practicable
opportunity for small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
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women-owned small business concerns to participate, and the
burden placed on offerors.

(e) A contract may not have more than one subcontracting
plan. However, a contracting officer may establish separate
subcontracting goals for each order under an indefinite-deliv-
ery, indefinite-quantity contract (19.705-1(b)(2)). When a
contract modification exceeds the subcontracting plan thresh-
old (see 19.702(a)) or an option is exercised, the goals of an
existing subcontracting plan shall be amended to reflect any
new subcontracting opportunities not envisioned at the time of
contract award. These goal changes do not apply retroactively.

(f) If a subcontracting plan has been added to the contract
due to a modification (see 19.702(a)(3)) or a size re-represen-
tation (see 19.301-2(e)), the subcontracting goals apply from
the date of incorporation of the subcontracting plan into the
contract and the contractor’s achievements must be reported
on the ISR (or the SF-294, if applicable) on a cumulative basis
from the date of incorporation of the subcontracting plan into
the contract.

19.705-3 Preparing the solicitation.
The contracting officer shall provide the Small Business

Administration's (SBA’s) procurement center representative
(or, if a procurement center representative is not assigned, see
19.402(a)) a reasonable period of time to review any solicita-
tion requiring submission of a subcontracting plan and to sub-
mit advisory findings before the solicitation is issued.

19.705-4 Reviewing the subcontracting plan.
The contracting officer shall review the subcontracting

plan for adequacy, ensuring that the required information,
goals, and assurances are included (see 19.704).

(a) No detailed standards apply to every subcontracting
plan. Instead, the contracting officer shall consider each plan
in terms of the circumstances of the particular acquisition,
including—

(1) Previous involvement of small business concerns as
prime contractors or subcontractors in similar acquisitions;

(2) Proven methods of involving small business con-
cerns as subcontractors in similar acquisitions; and

(3) The relative success of methods the contractor
intends to use to meet the goals and requirements of the plan,
as evidenced by records maintained by contractors.

(b) If, under a sealed bid solicitation, a bidder submits a
plan that does not cover each of the 14 required elements
(see 19.704), the contracting officer shall advise the bidder of
the deficiency and request submission of a revised plan by a
specific date. If the bidder does not submit a plan that incor-
porates the required elements within the time allotted, the bid-
der shall be ineligible for award. If the plan, although
responsive, evidences the bidder’s intention not to comply
with its obligations under the clause at 52.219-8, Utilization

of Small Business Concerns, the contracting officer may find
the bidder nonresponsible.

(c) In negotiated acquisitions, the contracting officer shall
determine whether the plan is acceptable based on the nego-
tiation of each of the 14 elements of the plan (see 19.704).
Subcontracting goals should be set at a level that the parties
reasonably expect can result from the offeror expending good
faith efforts to use small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business subcontractors to the maxi-
mum practicable extent. The contracting officer shall take par-
ticular care to ensure that the offeror has not submitted
unreasonably low goals to minimize exposure to liquidated
damages and to avoid the administrative burden of substanti-
ating good faith efforts. Additionally, particular attention
should be paid to the identification of steps that, if taken,
would be considered a good faith effort. No goal should be
negotiated upward if it is apparent that a higher goal will sig-
nificantly increase the Government’s cost or seriously impede
the attainment of acquisition objectives. An incentive subcon-
tracting clause (see 52.219-10, Incentive Subcontracting Pro-
gram), may be used when additional and unique contract
effort, such as providing technical assistance, could signifi-
cantly increase subcontract awards to small business, small
disadvantaged business, veteran-owned small business, ser-
vice-disabled veteran-owned small business, HUBZone small
business, or women-owned small business concerns.

(d) In determining the acceptability of a proposed subcon-
tracting plan, the contracting officer should take the following
actions:

(1) Obtain information available from the cognizant
contract administration office, as provided for in 19.706(a),
and evaluate the offeror’s past performance in awarding sub-
contracts for the same or similar products or services to small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns. If information is not available on a specific type of
product or service, evaluate the offeror’s overall past perfor-
mance and consider the performance of other contractors on
similar efforts.

(2) In accordance with 15 U.S.C. 637(d)(4)(F)(iii),
ensure that the goals offered are attainable in relation to—

(i) The subcontracting opportunities available to the
contractor, commensurate with the efficient and economical
performance of the contract;

(ii) The pool of eligible subcontractors available to
fulfill the subcontracting opportunities; and

(iii) The actual performance of such contractor in
fulfilling the subcontracting goals specified in prior plans.
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(3) Ensure that the subcontracting goals are consistent
with the offeror’s certified cost or pricing data or data other
than certified cost or pricing data.

(4) Evaluate the offeror’s make-or-buy policy or pro-
gram to ensure that it does not conflict with the offeror’s pro-
posed subcontracting plan and is in the Government’s interest.
If the contract involves products or services that are particu-
larly specialized or not generally available in the commercial
market, consider the offeror’s current capacity to perform the
work and the possibility of reduced subcontracting
opportunities.

(5) Evaluate subcontracting potential, considering the
offeror’s make-or-buy policies or programs, the nature of the
supplies or services to be subcontracted, the known availabil-
ity of small business, veteran-owned small business, service-
disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns in the geographical area where the
work will be performed, and the potential contractor’s long-
standing contractual relationship with its suppliers.

(6) Advise the offeror of available sources of informa-
tion on potential small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business subcontractors, as well as any
specific concerns known to be potential subcontractors. If the
offeror’s proposed goals are questionable, the contracting
officer must emphasize that the information should be used to
develop realistic and acceptable goals.

(7) Obtain advice and recommendations from the SBA
procurement center representative (or, if a procurement center
representative is not assigned, see 19.402(a)) and the agency
small business specialist.

19.705-5 Awards involving subcontracting plans.
(a) In making an award that requires a subcontracting plan,

the contracting officer shall be responsible for the following:
(1) Consider the contractor’s compliance with the sub-

contracting plans submitted on previous contracts as a factor
in determining contractor responsibility.

(2) Assure that a subcontracting plan was submitted
when required.

(3) Notify the SBA procurement center representative
(or, if a procurement center representative is not assigned, see
19.402(a)) of the opportunity to review the proposed contract
(including the plan and supporting documentation). The
notice shall be issued in sufficient time to provide the repre-
sentative a reasonable time to review the material and submit
advisory recommendations to the contracting officer. Failure
of the representative to respond in a reasonable period of time
shall not delay contract award.

(4) Determine any fee that may be payable if an incen-
tive is used in conjunction with the subcontracting plan.

(5) Ensure that an acceptable plan is incorporated into
and made a material part of the contract.

(b) Letter contracts and similar undefinitized instruments,
which would otherwise meet the requirements of 19.702(a)(1)
and (2), shall contain at least a preliminary basic plan address-
ing the requirements of 19.704 and in such cases require the
negotiation of the final plan within 90 days after award or
before definitization, whichever occurs first.

19.705-6 Postaward responsibilities of the contracting 
officer.
After a contract or contract modification containing a sub-

contracting plan is awarded or an existing subcontracting plan
is amended, the contracting officer shall do the following:

(a) Notify the SBA of the award by sending a copy of the
award document to the Area Director, Office of Government
Contracting, in the SBA area office where the contract will be
performed.

(b) Forward a copy of each commercial plan and any asso-
ciated approvals to the Area Director, Office of Government
Contracting, in the SBA area office where the contractor’s
headquarters is located.

(c) Give to the SBA procurement center representative (or,
if a procurement center representative is not assigned, see
19.402(a)) a copy of—

(1) Any subcontracting plan submitted in response to a
sealed bid solicitation; and

(2) The final negotiated subcontracting plan that was
incorporated into a negotiated contract or contract
modification.

(d) Notify the SBA procurement center representative (or,
if a procurement center representative is not assigned, see
19.402(a)) of the opportunity to review subcontracting plans
in connection with contract modifications.

(e) Forward a copy of each plan, or a determination that
there is no requirement for a subcontracting plan, to the cog-
nizant contract administration office.

(f) Monitor the prime contractor’s compliance with its sub-
contracting plan, to include the following:

(1) Ensure that subcontracting reports are submitted
into the eSRS within 30 days after the report ending date (e.g.,
by October 30th for the fiscal year ended September 30th).

(2) Review ISRs, and where applicable, SSRs, in eSRS
within 60 days of the report ending date (e.g., by November
30th for a report submitted for the fiscal year ended September
30th).

(3) Either acknowledge receipt of or reject the reports in
accordance with subpart 19.7, 52.219-9, Small Business Sub-
contracting Plan, and the eSRS instructions (www.esrs.gov). 

(i) The authority to acknowledge or reject SSRs for
commercial plans resides with the contracting officer who
approved the commercial plan.

www.esrs.gov
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(ii) If a report is rejected, the contracting officer must
provide an explanation for the rejection to allow the prime
contractor the opportunity to respond specifically to identified
deficiencies.

(g) Evaluate the prime contractor’s compliance with its
subcontracting plan, to include the following:

(1) Assess whether the prime contractor made a good
faith effort to comply with its small business subcontracting
plan (see 13 CFR 125.3(d)(3)).

(2) Assess the prime contractor’s written explanation
concerning the prime contractor's failure to use a small busi-
ness concern in the performance of the contract in the same
scope, amount, and quality used in preparing and submitting
the bid or proposal, if applicable.

(h) Initiate action to assess liquidated damages in accor-
dance with 19.705-7 upon a recommendation by the adminis-
trative contracting officer or receipt of other reliable evidence
to indicate that such action is warranted.

(i) Take action to enforce the terms of the contract upon
receipt of a notice under 19.706(f).

(j) Acknowledge receipt of or reject the ISR and the SSR
in the eSRS. Acknowledging receipt does not mean accep-
tance or approval of the report. The report shall be rejected if
it is not adequately completed, for instance, if there are errors,
omissions, or incomplete data. Failure to meet the goals of the
subcontracting plan is not a valid reason for rejecting the
report.

19.705-7 Liquidated damages.
(a) Maximum practicable utilization of small business, vet-

eran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns as
subcontractors in Government contracts is a matter of national
interest with both social and economic benefits. When a con-
tractor fails to make a good faith effort to comply with a sub-
contracting plan, these objectives are not achieved, and
15 U.S.C. 637(d)(4)(F) directs that liquidated damages shall
be paid by the contractor.

(b) The amount of damages attributable to the contractor’s
failure to comply shall be an amount equal to the actual dollar
amount by which the contractor failed to achieve each sub-
contracting goal.

(c) If, at completion of the basic contract or any option, or
in the case of a commercial plan, at the close of the fiscal year
for which the plan is applicable, a contractor has failed to meet
its subcontracting goals, the contracting officer shall review
all available information for an indication that the contractor
has not made a good faith effort to comply with the plan. If no
such indication is found, the contracting officer shall docu-
ment the file accordingly. If the contracting officer decides in
accordance with paragraph (d) of this subsection that the con-
tractor failed to make a good faith effort to comply with its

subcontracting plan, the contracting officer shall give the con-
tractor written notice specifying the failure, advising the con-
tractor of the possibility that the contractor may have to pay
to the Government liquidated damages, and providing a
period of 15 working days (or longer period as necessary)
within which to respond. The notice shall give the contractor
an opportunity to demonstrate what good faith efforts have
been made before the contracting officer issues the final deci-
sion, and shall further state that failure of the contractor to
respond may be taken as an admission that no valid explana-
tion exists.

(d) In determining whether a contractor failed to make a
good faith effort to comply with its subcontracting plan, a con-
tracting officer must look to the totality of the contractor’s
actions, consistent with the information and assurances pro-
vided in its plan. The fact that the contractor failed to meet its
subcontracting goals does not, in and of itself, constitute a fail-
ure to make a good faith effort. For example, notwithstanding
a contractor’s diligent effort to identify and solicit offers from
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns, factors such as unavailability of antici-
pated sources or unreasonable prices may frustrate achieve-
ment of the contractor’s goals. However, when considered in
the context of the contractor’s total effort in accordance with
its plan, the following, though not all inclusive, may be con-
sidered as indicators of a failure to make a good faith effort:
a failure to attempt to identify, contact, solicit, or consider for
contract award small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business concerns; a failure to designate and
maintain a company official to administer the subcontracting
program and monitor and enforce compliance with the plan;
a failure to submit the ISR, or the SSR, using the eSRS, or as
provided in agency regulations; a failure to maintain records
or otherwise demonstrate procedures adopted to comply with
the plan; or the adoption of company policies or procedures
that have as their objectives the frustration of the objectives of
the plan.

(e) If, after consideration of all the pertinent data, the con-
tracting officer finds that the contractor failed to make a good
faith effort to comply with its subcontracting plan, the con-
tracting officer shall issue a final decision to the contractor to
that effect and require the payment of liquidated damages in
an amount stated. The contracting officer’s final decision shall
state that the contractor has the right to appeal under the clause
in the contract entitled Disputes.

(f) With respect to commercial plans approved under the
clause at 52.219-9, Small Business Subcontracting Plan, the
contracting officer that approved the plan shall—
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(1) Perform the functions of the contracting officer
under this subsection on behalf of all agencies with contracts
covered by the commercial plan;

(2) Determine whether or not the goals in the commer-
cial plan were achieved and, if they were not achieved, review
all available information for an indication that the contractor
has not made a good faith effort to comply with the plan, and
document the results of the review;

(3) If a determination is made to assess liquidated dam-
ages, in order to calculate and assess the amount of damages,
the contracting officer shall ask the contractor to provide—

(i) Contract numbers for the Government contracts
subject to the plan;

(ii) The total Government sales during the contrac-
tor’s fiscal year; and

(iii) The amount of payments made under the Gov-
ernment contracts subject to that plan that contributed to the
contractor’s total sales during the contractor’s fiscal year; and

(4) When appropriate, assess liquidated damages on the
Government’s behalf, based on the pro rata share of subcon-
tracting attributable to the Government contracts. For exam-
ple: The contractor’s total actual sales were $50 million and
its actual subcontracting was $20 million. The Government’s
total payments under contracts subject to the plan contributing
to the contractor’s total sales were $5 million, which
accounted for 10 percent of the contractor’s total sales. There-
fore, the pro rata share of subcontracting attributable to the
Government contracts would be 10 percent of $20 million, or
$2 million. To continue the example, if the contractor failed to
achieve its small business goal by 1 percent, the liquidated
damages would be calculated as 1 percent of $2 million, or
$20,000. The contracting officer shall make similar calcula-
tions for each category of small business where the contractor
failed to achieve its goal and the sum of the dollars for all of
the categories equals the amount of the liquidated damages to
be assessed. A copy of the contracting officer’s final decision
assessing liquidated damages shall be provided to other con-
tracting officers with contracts subject to the commercial plan.

(g) Liquidated damages shall be in addition to any other
remedies that Government may have.

(h) Every contracting officer with a contract that is subject
to a commercial plan shall include in the contract file a copy
of the approved plan and a copy of the final decision assessing
liquidating damages, if applicable.

19.706 Responsibilities of the cognizant administrative 
contracting officer.
The administrative contracting officer is responsible for

assisting in evaluating subcontracting plans, and for monitor-
ing, evaluating, and documenting contractor performance
under the clause prescribed in 19.708(b) and any subcontract-
ing plan included in the contract. The contract administration
office shall provide the necessary information and advice to
support the contracting officer, as appropriate, by
furnishing—

(a) Documentation on the contractor’s performance and
compliance with subcontracting plans under previous
contracts;

(b) Information on the extent to which the contractor is
meeting the plan’s goals for subcontracting with eligible small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns;

(c) Information on whether the contractor’s efforts to
ensure the participation of small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns are in
accordance with its subcontracting plan;

(d) Information on whether the contractor is requiring its
subcontractors to adopt similar subcontracting plans;

(e) Immediate notice if, during performance, the contractor
is failing to meet its commitments under the clause prescribed
in 19.708(b) or the subcontracting plan;

(f) Immediate notice and rationale if, during performance,
the contractor is failing to comply in good faith with the sub-
contracting plan; and

(g) Immediate notice that performance under a contract is
complete, that the goals were or were not met, and, if not met,
whether there is any indication of a lack of a good faith effort
to comply with the subcontracting plan.

19.707 The Small Business Administration’s role in 
carrying out the program.
(a) Under the program, the SBA may—

(1) Assist both Government agencies and contractors in
carrying out their responsibilities with regard to subcontract-
ing plans;

(2) Review (within 5 working days) any solicitation that
meets the dollar threshold in 19.702(a)(1) or (2) before the
solicitation is issued;

(3) Review (within 5 working days) before execution
any negotiated contractual document requiring a subcontract-
ing plan, including the plan itself, and submit recommenda-
tions to the contracting officer, which shall be advisory in
nature; and

(4) Evaluate compliance with subcontracting plans,
either on a contract-by-contract basis, or, in the case of con-
tractors having multiple contracts, on an aggregate basis.

(b) The SBA is not authorized to—
(1) Prescribe the extent to which any contractor or sub-

contractor shall subcontract,
(2) Specify concerns to which subcontracts will be

awarded, or
(3) Exercise any authority regarding the administration

of individual prime contracts or subcontracts.
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19.708 Contract clauses.
(a) Insert the clause at 52.219-8, Utilization of Small Busi-

ness Concerns, in solicitations and contracts when the con-
tract amount is expected to exceed the simplified acquisition
threshold unless—

(1) A personal services contract is contemplated (see
37.104); or

(2) The contract, together with all of its subcontracts,
will be performed entirely outside of the United States and its
outlying areas.

(b)(1) Insert the clause at 52.219-9, Small Business Sub-
contracting Plan, in solicitations and contracts that offer sub-
contracting possibilities, are expected to exceed $700,000
($1.5 million for construction of any public facility), and are
required to include the clause at 52.219-8, Utilization of Small
Business Concerns, unless the acquisition is set aside or is to
be accomplished under the 8(a) program. When—

(i) Contracting by sealed bidding rather than by
negotiation, the contracting officer shall use the clause with its
Alternate I;

(ii) Contracting by negotiation, and subcontracting
plans are required with initial proposals as provided for in
19.705-2(d), the contracting officer shall use the clause with
its Alternate II;

(iii) The contract action will not be reported in the
Federal Procurement Data System pursuant to 4.606(c)(5), or
(c)(6), the contracting officer shall use the clause with its
Alternate III; or

(iv) Incorporating a subcontracting plan due to a
modification as provided for in 19.702(a)(3), the contracting
officer shall use the clause with its Alternate IV.

(2) Insert the clause at 52.219-16, Liquidated Dam-
ages—Subcontracting Plan, in all solicitations and contracts
containing the clause at 52.219-9, Small Business Subcon-
tracting Plan, or the clause with its Alternate I, II, III, or IV.

(c)(1) The contracting officer may, when contracting by
negotiation, insert in solicitations and contracts a clause sub-
stantially the same as the clause at 52.219-10, Incentive Sub-
contracting Program, when a subcontracting plan is required
(see 19.702), and inclusion of a monetary incentive is, in the
judgment of the contracting officer, necessary to increase sub-
contracting opportunities for small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns, and is
commensurate with the efficient and economical performance
of the contract; unless the conditions in paragraph (c)(3) of
this section are applicable. The contracting officer may vary
the terms of the clause as specified in paragraph (c)(2) of this
section.

(2) Various approaches may be used in the development
of small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns’ subcontracting incentives. They can take
many forms, from a fully quantified schedule of payments
based on actual subcontract achievement to an award-fee
approach employing subjective evaluation criteria (see
paragraph (c)(3) of this section). The incentive should not
reward the contractor for results other than those that are
attributable to the contractor’s efforts under the incentive sub-
contracting program.

(3) As specified in paragraph (c)(2) of this section, the
contracting officer may include small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged
business, and women-owned small business subcontracting as
one of the factors to be considered in determining the award
fee in a cost-plus-award-fee contract; in such cases, however,
the contracting officer shall not use the clause at 52.219-10,
Incentive Subcontracting Program.
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amounts, on preceding invoices, that are found by the Contract-
ing Officer not to have been properly payable and shall also be
subject to reduction for overpayments or to increase for under-
payments. The Contractor shall promptly pay any such reduc-
tion within 30 days unless the parties agree otherwise. The
Government within 30 days will pay any such increases, unless
the parties agree otherwise. The Contractor’s payment will be
made by check. If the Contractor becomes aware of a duplicate
invoice payment or that the Government has otherwise overpaid
on an invoice payment, the Contractor shall—

(i)  Remit the overpayment amount to the payment
office cited in the contract along with a description of the over-
payment including the—

(A) Circumstances of the overpayment (e.g., dupli-
cate payment, erroneous payment, liquidation errors, date(s) of
overpayment);

(B) Affected contract number and delivery order
number, if applicable;

(C) Affected contract line item or subline item, if
applicable; and

(D) Contractor point of contact.

(ii) Provide a copy of the remittance and supporting
documentation to the Contracting Officer.

(6)(i) All amounts that become payable by the Contrac-
tor to the Government under this contract shall bear simple
interest from the date due until paid unless paid within 30 days
of becoming due.  The interest rate shall be the interest rate
established by the Secretary of the Treasury, as provided in 41
U.S.C. 7109, which is applicable to the period in which the
amount becomes due, and then at the rate applicable for each six
month period as established by the Secretary until the amount
is paid.

(ii) The Government may issue a demand for payment
to the Contractor upon finding a debt is due under the contract.

(iii)  Final Decisions. The Contracting Officer will
issue a final decision as required by 33.211 if—

(A)  The Contracting Officer and the Contractor are
unable to reach agreement on the existence or amount of a debt
in a timely manner;

(B)  The Contractor fails to liquidate a debt previ-
ously demanded by the Contracting Officer within the timeline
specified in the demand for payment unless the amounts were
not repaid because the Contractor has requested an installment
payment agreement; or

(C)  The Contractor requests a deferment of collec-
tion on a debt previously demanded by the Contracting Officer
(see FAR 32.607-2).

(iv) If a demand for payment was previously issued
for the debt, the demand for payment included in the final deci-
sion shall identify the same due date as the original demand for
payment. 

(v) Amounts shall be due at the earliest of the follow-
ing dates:

(A) The date fixed under this contract.

(B) The date of the first written demand for pay-
ment, including any demand for payment resulting from a
default termination.

(vi) The interest charge shall be computed for the
actual number of calendar days involved beginning on the due
date and ending on—

(A)  The date on which the designated office
receives payment from the Contractor;

(B)  The date of issuance of a Government check
to the Contractor from which an amount otherwise payable has
been withheld as a credit against the contract debt; or

(C)  The date on which an amount withheld and
applied to the contract debt would otherwise have become pay-
able to the Contractor.

(vii) The interest charge made under this clause may
be reduced under the procedures prescribed in 32.608-2 of the
Federal Acquisition Regulation in effect on the date of this con-
tract.

(viii) Upon receipt and approval of the invoice desig-
nated by the Contractor as the “completion invoice” and sup-
porting documentation, and upon compliance by the Contractor
with all terms of this contract, any outstanding balances will be
paid within 30 days unless the parties agree otherwise. The
completion invoice, and supporting documentation, shall be
submitted by the Contractor as promptly as practicable follow-
ing completion of the work under this contract, but in no event
later than 1 year (or such longer period as the Contracting Offi-
cer may approve in writing) from the date of completion.

(7) Release of claims. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall exe-
cute and deliver, at the time of and as a condition precedent to
final payment under this contract, a release discharging the
Government, its officers, agents, and employees of and from all
liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions.

(i) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible to exact statement by
the Contractor.

(ii) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
Government is prepared to make final payment, whichever is
earlier.

(iii) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the terms
of this contract relating to patents.

(8) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.
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(9) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(10) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, pay-
ment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.

(l) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop all work hereun-
der and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this con-
tract, the Contractor shall be paid an amount for direct labor
hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the con-
tract, less any hourly rate payments already made to the Con-
tractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any amount
for supplies or services not accepted, and the Contractor shall
be liable to the Government for any and all rights and remedies
provided by law. If it is determined that the Government
improperly terminated this contract for default, such termina-
tion shall be deemed a termination for convenience.

52.212-5 Contract Terms and Conditions Required To 
Implement Statutes or Executive Orders—
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO 
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—

COMMERCIAL ITEMS (NOV 2016)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.209-10, Prohibition on Contracting with Inverted
Domestic Corporations (NOV 2015)

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004)(Public Laws 108-77 and 108-78 (19
U.S.C. 3805 note)).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 4704 and 10 U.S.C. 2402).

__ (2) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509)).

__ (3) 52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5).  (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

__ (4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (OCT 2016) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

__ (5) [Reserved].
__ (6) 52.204-14, Service Contract Reporting

Requirements (OCT 2016) (PUB. L. 111-117, section 743 OF
DIV. C). 

__ (7) 52.204-15, Service Contract Reporting
Requirements for Indefinite-Delivery Contracts (OCT 2016)
(PUB. L. 111-117, section 743 OF DIV. C).

__ (8) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment. (OCT 2015) (31 U.S.C. 6101
note).

__ (9) 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (JUL 2013) (41
U.S.C. 2313).

__ (10) [Reserved].
__ (11)(i)52.219-3, Notice of HUBZone Set-Aside or

Sole-Source Award (NOV 2011) (15 U.S.C. 657a).
__ (ii) Alternate I (NOV 2011) of 52.219-3.

__ (12)(i)52.219-4, Notice of Price Evaluation Prefer-
ence for HUBZone Small Business Concerns (OCT 2014) (if
the offeror elects to waive the preference, it shall so indicate
in its offer) (15 U.S.C. 657a).

__ (ii) Alternate I (JAN 2011) of 52.219-4.
__ (13) [Reserved]

__ (14)(i) 52.219-6, Notice of Total Small Business
Set-Aside (NOV 2011) (15 U.S.C. 644).

__ (ii) Alternate I (NOV 2011).
__ (iii) Alternate II (NOV 2011).

__ (15)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.212-5

FAC 2005–89 NOVEMBER 1, 2016
52.2-39
__ (16) 52.219-8, Utilization of Small Business
Concerns (NOV 2016) (15 U.S.C. 637(d)(2) and (3)).

__ (17)(i) 52.219-9, Small Business Subcontracting
Plan (NOV 2016) (15 U.S.C. 637(d)(4)).

__ (ii) Alternate I (NOV 2016) of 52.219-9.
__ (iii) Alternate II (NOV 2016) of 52.219-9.
__ (iv) Alternate III (NOV 2016) of 52.219-9.
__ (v) Alternate IV (NOV 2016) of 52.219-9.

__ (18) 52.219-13, Notice of Set-Aside of Orders
(NOV 2011) (15 U.S.C. 644(r)).

__ (19) 52.219-14, Limitations on Subcontracting
(NOV 2011) (15 U.S.C. 637(a)(14)).

__ (20) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).

__ (21) 52.219-27, Notice of Service-Disabled Veteran-
Owned Small Business Set-Aside (NOV 2011) (15 U.S.C. 657
f).

__ (22) 52.219-28, Post Award Small Business
Program Rerepresentation (JUL 2013) (15 U.S.C. 632(a)(2)).

__ (23) 52.219-29, Notice of Set-Aside for, or Sole
Source Award to, Economically Disadvantaged Women-
Owned Small Business Concerns (DEC 2015) (15 U.S.C.
637(m)). 

__ (24) 52.219-30, Notice of Set-Aside for, or Sole
Source Award to, Women-Owned Small Business Concerns
Eligible Under the Women-Owned Small Business Program
(DEC 2015) (15 U.S.C. 637(m)).

__ (25) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__ (26) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (OCT 2016) (E.O. 13126).

__ (27) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

__ (28) 52.222-26, Equal Opportunity (SEPT 2016)
(E.O. 11246).

__ (29) 52.222-35, Equal Opportunity for Veterans
(OCT 2015)(38 U.S.C. 4212).

__ (30) 52.222-36, Equal Opportunity for Workers with
Disabilities (JUL 2014) (29 U.S.C. 793).

__ (31) 52.222-37, Employment Reports on Veterans
(FEB 2016) (38 U.S.C. 4212).

__ (32) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496).

__ (33)(i) 52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O. 13627).

__ (ii) Alternate I (MAR 2015) of 52.222-50 (22
U.S.C. chapter 78 and E.O. 13627).

__ (34) 52.222-54, Employment Eligibility Verification
(OCT 2015). (Executive Order 12989).  (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

__ (35)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA–Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

__ (ii) Alternate I (MAY 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

__ (36) 52.223-11, Ozone-Depleting Substances and
High Global Warming Potential Hydrofluorocarbons
(JUN 2016) (E.O. 13693).

__ (37) 52.223-12, Maintenance, Service, Repair, or
Disposal of Refrigeration Equipment and Air Conditioners
(JUN 2016) (E.O. 13693).

__ (38)(i)52.223-13, Acquisition of EPEAT®-Regis-
tered Imaging Equipment (JUN 2014) (E.O.s 13423 and
13514).

__ (ii) Alternate I (OCT 2015) of 52.223-13.
__ (39)(i)52.223-14, Acquisition of EPEAT®-Regis-

tered Televisions (JUN 2014) (E.O.s 13423 and 13514).
__ (ii) Alternate I (JUN 2014) of 52.223-14.

__ (40) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

__ (41)(i) 52.223-16, Acquisition of EPEAT®-
Registered Personal Computer Products (OCT 2015) (E.O.s
13423 and 13514).

__ (ii) Alternate I (JUN 2014) of 52.223-16.
__ (42) 52.223-18, Encouraging Contractor Policies to

Ban Text Messaging While Driving (AUG 2011) (E.O.
13513).

__ (43) 52.223-20, Aerosols (JUN 2016) (E.O. 13693).
__ (44) 52.223-21, Foams (JUN 2016) (E.O. 13693).
__ (45) 52.225-1, Buy American—Supplies

(MAY 2014) (41 U.S.C. chapter 83).
__ (46)(i) 52.225-3, Buy American—Free Trade

Agreements—Israeli Trade Act (MAY 2014) (41 U.S.C.
chapter 83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19
U.S.C. 3805 note, 19 U.S.C. 4001 note, Pub. L. 103-182,
108-77, 108-78, 108-286, 108-302, 109-53, 109-169, 109-
283, 110-138, 112-41, 112-42, and 112-43.

__ (ii) Alternate I (MAY 2014) of 52.225-3.
__ (iii) Alternate II (MAY 2014) of 52.225-3.
__ (iv) Alternate III (MAY 2014) of 52.225-3.

__ (47) 52.225-5, Trade Agreements (OCT 2016)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (48) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (49) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (OCT 2016)
(Section 862, as amended, of the National Defense Authori-
zation Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

__ (50) 52.226-4, Notice of Disaster or Emergency Area
Set-Aside (NOV 2007) (42 U.S.C. 5150).

__ (51) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (NOV 2007) (42 U.S.C.
5150).

__ (52) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 4505,
10 U.S.C. 2307(f)).
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52.212-5 FEDERAL ACQUISITION REGULATION

FAC 2005–89 NOVEMBER 1, 2016
52.2-40
__ (53) 52.232-30, Installment Payments for
Commercial Items (OCT 1995) (41 U.S.C. 4505,
10 U.S.C. 2307(f)).

__ (54) 52.232-33, Payment by Electronic Funds
Transfer—System for Award Management (JUL 2013)
(31 U.S.C. 3332).

__ (55) 52.232-34, Payment by Electronic Funds
Transfer—Other than System for Award Management
(JUL 2013) (31 U.S.C. 3332).

__ (56) 52.232-36, Payment by Third Party
(MAY 2014) (31 U.S.C. 3332).

__ (57) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

__ (58)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in

this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

__ (1) 52.222-17, Nondisplacement of Qualified Work-
ers (MAY 2014)(E.O. 13495).

__ (2) 52.222-41, Service Contract Labor Standards
(May 2014) (41 U.S.C. chapter 67).

__ (3) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 2014) (29 U.S.C. 206 and
41 U.S.C. chapter 67).

__ (4) 52.222-43, Fair Labor Standards Act and Service
Contract Labor Standards-Price Adjustment (Multiple Year
and Option Contracts) (MAY 2014) (29 U.S.C. 206 and
41 U.S.C. chapter 67).

__ (5) 52.222-44, Fair Labor Standards Act and Service
Contract Labor Standards—Price Adjustment (MAY 2014)
(29 U.S.C. 206 and 41 U.S.C. chapter 67).

__ (6) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain Equipment—
Requirements (MAY 2014) (41 U.S.C. chapter 67). 

__ (7) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services—Requirements (MAY 2014) (41 U.S.C. chapter
67). 

__ (8) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2015).

__ (9) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792).

__ (10) 52.237-11, Accepting and Dispensing of $1
Coin (SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
appeals under the disputes clause or to litigation or the
settlement of claims arising under or relating to this contract
shall be made available until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(i) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509).

(ii) 52.219-8, Utilization of Small Business Con-
cerns (NOV 2016) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iii) 52.222-17, Nondisplacement of Qualified
Workers (MAY 2014) (E.O. 13495). Flow down required in
accordance with paragraph (l) of FAR clause 52.222-17.

(iv) 52.222-21, Prohibition of Segregated Facilities
(APR 2015)

(v) 52.222-26, Equal Opportunity (SEPT 2016)
(E.O. 11246).

(vi) 52.222-35, Equal Opportunity for Veterans
(OCT 2015) (38 U.S.C. 4212).

(vii) 52.222-36, Equal Opportunity for Workers with
Disabilities (JUL 2014) (29 U.S.C. 793).

(viii) 52.222-37, Employment Reports on Veterans
(FEB 2016) (38 U.S.C. 4212)

(ix) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(x) 52.222-41, Service Contract Labor Standards
(MAY 2014) (41 U.S.C. chapter 67).
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.212-5

FAC 2005–89 NOVEMBER 1, 2016
52.2-41
(xi) __(A) 52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O 13627). 

__(B) Alternate I (MAR 2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O 13627).

(xii) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment-Require-
ments (MAY 2014) (41 U.S.C. chapter 67).

(xiii) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services-Requirements (MAY 2014) (41 U.S.C. chapter 67).

(xiv) 52.222-54, Employment Eligibility Verifica-
tion (OCT 2015) (E.O. 12989).

(xv) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2015).

(xvi) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (OCT 2016)
(Section 862, as amended, of the National Defense Authori-
zation Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

(xvii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792). Flow
down required in accordance with paragraph (e) of FAR
clause 52.226-6.

(xviii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the Contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4)(i),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

Alternate II (Nov 2016). As prescribed in 12.301(b)(4)(ii), 
substitute the following paragraphs (d)(1) and (e)(1) for para-
graphs (d)(1) and (e)(1) of the basic clause as follows:

(d)(1) The Comptroller General of the United States, an
appropriate Inspector General appointed under section 3 or 8G
of the Inspector General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the foregoing officials
shall have access to and right to—

(i) Examine any of the Contractor’s or any subcon-
tractors’ records that pertain to, and involve transactions relat-
ing to, this contract; and 

(ii) Interview any officer or employee regarding such
transactions.

(e)(1) Notwithstanding the requirements of the clauses
in paragraphs (a), (b), and (c), of this clause, the Contractor is
not required to flow down any FAR clause in a subcontract for
commercial items, other than—

(i) Paragraph (d) of this clause. This paragraph flows
down to all subcontracts, except the authority of the Inspector
General under paragraph (d)(1)(ii) does not flow down; and 

(ii) Those clauses listed in this paragraph (e)(1).
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(A) 52.203-13, Contractor Code of Business Ethics
and Conduct (Oct 2015) (41 U.S.C. 3509).

(B) 52.203-15, Whistleblower Protections Under
the American Recovery and Reinvestment Act of 2009
(Jun 2010) (Section 1553 of Pub. L. 111-5).

(C) 52.219-8, Utilization of Small Business Con-
cerns (Nov 2016) (15 U.S.C. 637(d)(2) and (3)), in all subcon-
tracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(D) 52.222-21, Prohibition of Segregated Facilities
(Apr 2015).

(E) 52.222-26, Equal Opportunity (Sept 2016)
(E.O. 11246).

(F) 52.222-35, Equal Opportunity for Veterans
(Oct 2015) (38 U.S.C. 4212).

(G) 52.222-36, Equal Opportunity for Workers
with Disabilities (Jul 2014) (29 U.S.C. 793).

(H) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (Dec 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(I) 52.222-41, Service Contract Labor Standards
(May 2014) (41 U.S.C. chapter 67).

(J) ___(1) 52.222-50, Combating Trafficking in
Persons (Mar 2015) (22 U.S.C. chapter 78 and E.O 13627).

___(2) Alternate I (Mar 2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O 13627).

(K) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment—Require-
ments (May 2014) (41 U.S.C. chapter 67).

(L) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain Ser-
vices—Requirements (May 2014) (41 U.S.C. chapter 67).

(M) 52.222-54, Employment Eligibility Verifica-
tion (Oct 2015) (Executive Order 12989).

(N) 52.222-55, Minimum Wages Under Executive
Order 13658 (Dec 2015).

(O) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (OCT 2016) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

(P) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations. (May 2014) (42 U.S.C. 1792). Flow
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52.213-1 FEDERAL ACQUISITION REGULATION

FAC 2005-89)
52.2-42 (
down required in accordance with paragraph (e) of FAR clause
52.226-6.

(Q) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (Feb 2006) (46 U.S.C. Appx.
1241(b) and 10 U.S.C. 2631). Flow down required in accor-
dance with paragraph (d) of FAR clause 52.247-64.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Title to the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice.(1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(i) Submit the receiving report on the prescribed
form with the invoice; or

(ii) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—

(1) National stock number and/or manufac-
turer’s part number;

(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-

ber, if in the contract.
(4) If this contract, order, or blanket purchase agreement

does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(i) Ship-To Point.
(ii) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if in

the contract.
(5) Where a receiving report is not required, the Con-

tractor shall include a copy of the invoice in each shipment.
(d) Certification of invoice. The Contractor certifies by

submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. The Contractor
shall mark all outer shipping containers “FAST PAY” When
outer shipping containers are not marked “FAST PAY,” the
payment office may make fast payment. If the payment office
declines to make fast payment, the Contractor shall be paid in
accordance with procedures applicable to invoices to which
the Fast Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.213-4

FAC 2005–89 NOVEMBER 1, 2016
52.2-42.1
52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions 
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS 
(OTHER THAN COMMERCIAL ITEMS) (NOV 2016)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUN 2003)
(E.O. 11755).

(ii) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

(iii) 52.222-26, Equal Opportunity (SEPT 2016)
(E.O. 11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JUN 2008) (E.O.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vi) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78 (19 U.S.C.
3805 note)).

(2) Listed below are additional clauses that apply:
(i) 52.232-1, Payments (APR 1984).
(ii) 52.232-8, Discounts for Prompt Payment

(FEB 2002).
(iii) 52.232-11, Extras (APR 1984).
(iv) 52.232-25, Prompt Payment (JUL 2013).
(v) 52.232-39, Unenforceability of Unauthorized

Obligations (JUN 2013).
(vi) 52.232-40, Providing Accelerated Payments to

Small Business Subcontractors (DEC 2013)
(vii) 52.233-1, Disputes (MAY 2014).
(viii) 52.244-6, Subcontracts for Commercial Items

(NOV 2016).
(ix) 52.253-1, Computer Generated Forms

(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (OCT 2016) (Pub. L. 109-
282) (31 U.S.C. 6101 note) (Applies to contracts valued at
$30,000 or more).

(ii) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (OCT 2016) (E.O. 13126) (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.) 

(iii) 52.222-20, Contracts for Materials, Supplies,
Articles, and Equipment Exceeding $15,000 (MAY 2014)
(41 U.S.C. chapter 65) (Applies to supply contracts over
$15,000 in the United States, Puerto Rico, or the U.S. Virgin
Islands).

(iv) 52.222-35, Equal Opportunity for Veterans
(OCT 2015) (38 U.S.C. 4212) (applies to contracts of
$150,000 or more).

(v) 52.222-36, Equal Employment for Workers with
Disabilities (Jul 2014) (29 U.S.C. 793) (Applies to contracts
over $15,000, unless the work is to be performed outside the
United States by employees recruited outside the United
States.) (For purposes of this clause, “United States” includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(vi) 52.222-37, Employment Reports on Veterans
(FEB 2016) (38 U.S.C. 4212) (Applies to contracts of
$150,000 or more).

(vii) 52.222-41, Service Contract Labor Standards
(MAY 2014) (41 U.S.C. chapter 67) (Applies to service con-
tracts over $2,500 that are subject to the Service Contract
Labor Standards statute and will be performed in the United
States, District of Columbia, Puerto Rico, the Northern Mar-
iana Islands, American Samoa, Guam, the U.S. Virgin Islands,
Johnston Island, Wake Island, or the outer Continental Shelf).

(viii)(A) 52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O 13627)
(Applies to all solicitations and contracts).

(B) Alternate I (MAR 2015) (Applies if the Con-
tracting Officer has filled in the following information with
regard to applicable directives or notices: Document title(s),
source for obtaining document(s), and contract performance
location outside the United States to which the document
applies).

(ix) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2015) (Applies when 52.222-6 or
52.222-41 are in the contract and performance in whole or in
part is in the United States (the 50 States and the District of
Columbia)).
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52.213-4 FEDERAL ACQUISITION REGULATION
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52.2-42.2 (
(x) 52.223-5, Pollution Prevention and Right-to-
Know Information (MAY 2011) (E.O. 13423) (Applies to ser-
vices performed on Federal facilities).

(xi) 52.223-11, Ozone-Depleting Substances and
High Global Warming Potential Hydrofluorocarbons
(JUN 2016) (E.O. 13693)(applies to contracts for products as
prescribed at FAR 23.804(a)).

(xii) 52.223-12, Maintenance, Service, Repair, or
Disposal of Refrigeration Equipment and Air Conditioners
(JUN 2016) (E.O. 13693) (Applies to maintenance, service,
repair, or disposal of refrigeration equipment and air condi-
tioners).

(xiii) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP)) will be—

(A) Delivered;
(B) Acquired by the Contractor for use in per-

forming services at a Federally-controlled facility;
(C) Furnished by the Contractor for use by the

Government; or
(D) Specified in the design of a building or work,

or incorporated during its construction, renovation, or main-
tenance).

(xiv) 52.223-20, Aerosols (JUN 2016) (E.O. 13693)
(Applies to contracts for products that may contain high
global warming potential hydrofluorocarbons as a propellant
or as a solvent; or contracts for maintenance or repair of elec-
tronic or mechanical devices).

(xv) 52.223-21, Foams (JUN 2016) (E.O. 13693)
(Applies to contracts for products that may contain high
global warming potential hydrofluorocarbons or refrigerant
blends containing hydrofluorocarbons as a foam blowing
agent; or contracts for construction of buildings or facilities.

(xvi) 52.225-1, Buy American—Supplies
(MAY 2014) (41 U.S.C. chapter 67) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-

cerns (see 19.502-2), and does not exceed $25,000).
(xvii) 52.226-6, Promoting Excess Food Donation to

Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792)
(Applies to contracts greater than $25,000 that provide for the
provision, the service, or the sale of food in the United States).

(xviii) 52.232-33, Payment by Electronic Funds
Transfer—System for Award Management (JUL 2013)
(Applies when the payment will be made by electronic funds
transfer (EFT) and the payment office uses the System for

Award Management (SAM) database as its source of EFT
information).

(xix) 52.232-34, Payment by Electronic Funds
Transfer—Other than System for Award Management
(JUL 2013) (Applies when the payment will be made by EFT
and the payment office does not use the SAM database as its
source of EFT information).

(xx) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241) (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d)).

(2) Listed below are additional clauses that may apply:
(i) 52.204-21, Basic Safeguarding of Covered Con-

tractor Information Systems (JUN 2016) (Applies to contracts
when the contractor or a subcontractor at any tier may have
Federal contract information residing in or transiting through
its information system.

(ii) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (OCT 2015) (Applies to contracts
over $35,000).

(iii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iv) 52.247-29, F.o.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.o.b. origin).

(v) 52.247-34, F.o.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):
________________________________________________
________________________________________________

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
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SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES 52.219-7

(FAC 2005–89)
 52.2-93
proceed to award to the next otherwise successful HUBZone
small business concern or other offeror.

(End of clause)

Alternate I (Jan 2011). As prescribed in 19.1309(b)(1),
substitute the following paragraphs (d)(3) and (d)(4) for para-
graphs (d)(3) and (d)(4) of the basic clause:

(3) General construction, at least 15 percent of the cost of
the contract performance to be incurred for personnel will be
spent on the concern’s employees; or

(4) Construction by special trade contractors, at least 25
percent of the cost of the contract performance to be incurred for
personnel will be spent on the concern’s employees.

52.219-5 [Reserved]

52.219-6 Notice of Total Small Business Set-Aside.
As prescribed in 19.508(c), insert the following clause:

NOTICE OF TOTAL SMALL BUSINESS SET-ASIDE 
(NOV 2011)

(a) Definition. “Small business concern,” as used in this
clause, means a concern, including its affiliates, that is inde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts, and
qualified as a small business under the size standards in this
solicitation.

(b) Applicability.  This clause applies only to—
(1) Contracts that have been totally set aside or reserved

for small business concerns; and
(2) Orders set aside for small business concerns under

multiple-award contracts as described in 8.405-5 and
16.505(b)(2)(i)(F).

(c) General. (1) Offers are solicited only from small busi-
ness concerns. Offers received from concerns that are not
small business concerns shall be considered nonresponsive
and will be rejected.

(2) Any award resulting from this solicitation will be
made to a small business concern.

(d) Agreement. A small business concern submitting an
offer in its own name shall furnish, in performing the contract,
only end items manufactured or produced by small business
concerns in the United States or its outlying areas. If this pro-
curement is processed under simplified acquisition proce-
dures and the total amount of this contract does not exceed
$25,000, a small business concern may furnish the product of
any domestic firm. This paragraph does not apply to construc-
tion or service contracts.

(End of clause)

Alternate I (Nov 2011). When the acquisition is for a prod-
uct in a class for which the Small Business Administration has

determined that there are no small business manufacturers or
processors in the Federal market in accordance with
19.502-2(c), delete paragraph (d).

Alternate II (Nov 2011). As prescribed in 19.508(c), sub-
stitute the following paragraph (c) for paragraph (c) of the
basic clause:

(c) General. (1) Offers are solicited only from small busi-
ness concerns and Federal Prison Industries, Inc. (FPI). Offers
received from concerns that are not small business concerns or
FPI shall be considered nonresponsive and will be rejected.

(2) Any award resulting from this solicitation will be
made to either a small business concern or FPI.

52.219-7 Notice of Partial Small Business Set-Aside.
As prescribed in 19.508(d), insert the following clause:

NOTICE OF PARTIAL SMALL BUSINESS SET-ASIDE 
(JUNE 2003)

(a) Definitions. “Small business concern,” as used in this
clause, means a concern, including its affiliates, that is inde-
pendently owned and operated, not dominant in the field of
operation in which it is bidding on Government contracts, and
qualified as a small business under the size standards in this
solicitation.

(b) General.(1) A portion of this requirement, identified
elsewhere in this solicitation, has been set aside for award to
one or more small business concerns.

(2) Offers on the non-set-aside portion will be evaluated
first and award will be made on that portion in accordance
with the provisions of this solicitation.

(3) The set-aside portion will be awarded at the highest
unit price(s) in the contract(s) for the non-set-aside portion,
adjusted to reflect transportation and other costs appropriate
for the selected contractor(s).

(4) The contractor(s) for the set-aside portion will be
selected from among the small business concerns that submit-
ted responsive offers on the non-set-aside portion. Negotia-
tions will be conducted with the concern that submitted the
lowest responsive offer on the non-set-aside portion. If the
negotiations are not successful or if only part of the set-aside
portion is awarded to that concern, negotiations will be con-
ducted with the concern that submitted the second-lowest
responsive offer on the non-set-aside portion. This process
will continue until a contract or contracts are awarded for the
entire set-aside portion.

(5) The Government reserves the right to not consider
token offers or offers designed to secure an unfair advantage
over other offerors eligible for the set-aside portion.

(c) Agreement. For the set-aside portion of the acquisition,
a small business concern submitting an offer in its own name
shall furnish, in performing the contract, only end items man-
ufactured or produced by small business concerns in the
United States or its outlying areas. If this procurement is pro-
cessed under simplified acquisition procedures and the total
amount of this contract does not exceed $25,000, a small busi-
ness concern may furnish the product of any domestic firm.
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This paragraph does not apply to construction or service
contracts.

(End of clause)

Alternate I (Oct 1995). When the acquisition is for a prod-
uct in a class for which the Small Business Administration has
determined that there are no small business manufacturers or
processors in the Federal market in accordance with
19.502-2(c), delete paragraph (c).

Alternate II (Mar 2004). As prescribed in 19.508(d), add
the following paragraph (d) to the basic clause:

(d) Notwithstanding paragraph (b) of this clause, offers
from Federal Prison Industries, Inc., will be solicited and con-
sidered for both the set-aside and non-set-aside portion of this
requirement.

52.219-8 Utilization of Small Business Concerns.
As prescribed in 19.708(a), insert the following clause:

UTILIZATION OF SMALL BUSINESS 
CONCERNS (NOV 2016)

(a) Definitions. As used in this contract—
“HUBZone small business concern” means a small busi-

ness concern, certified by the Small Business Administration,
that appears on the List of Qualified HUBZone Small Busi-
ness Concerns maintained by the Small Business Administra-
tion.

“Service-disabled veteran-owned small business
concern”—

(1) Means a small business concern—
(i) Not less than 51 percent of which is owned by one

or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and 

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a small business as
defined pursuant to Section 3 of the Small Business Act and
relevant regulations promulgated pursuant thereto.

“Small disadvantaged business concern”, consistent with
13 CFR 124.1002, means a small business concern under the
size standard applicable to the acquisition, that—

(1) Is at least 51 percent unconditionally and directly
owned (as defined at 13 CFR 124.105) by—

(i) One or more socially disadvantaged (as defined at
13 CFR 124.103) and economically disadvantaged (as
defined at 13 CFR 124.104) individuals who are citizens of
the United States; and

(ii) Each individual claiming economic disadvantage
has a net worth not exceeding $750,000 after taking into

account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(2) The management and daily business operations of
which are controlled (as defined at 13.CFR 124.106) by indi-
viduals, who meet the criteria in paragraphs (1)(i) and (ii) of
this definition.

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans. 

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women, or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations
are controlled by one or more women.

(b) It is the policy of the United States that small business
concerns, veteran-owned small business concerns, service-
disabled veteran-owned small business concerns, HUBZone
small business concerns, small disadvantaged business con-
cerns, and women-owned small business concerns shall have
the maximum practicable opportunity to participate in per-
forming contracts let by any Federal agency, including con-
tracts and subcontracts for subsystems, assemblies,
components, and related services for major systems.  It is fur-
ther the policy of the United States that its prime contractors
establish procedures to ensure the timely payment of amounts
due pursuant to the terms of their subcontracts with small
business concerns, veteran-owned small business concerns,
service-disabled veteran-owned small business concerns,
HUBZone small business concerns, small disadvantaged
business concerns, and women-owned small business con-
cerns.

(c) The Contractor hereby agrees to carry out this policy in
the awarding of subcontracts to the fullest extent consistent
with efficient contract performance. The Contractor further
agrees to cooperate in any studies or surveys as may be con-
ducted by the United States Small Business Administration or
the awarding agency of the United States as may be necessary
to determine the extent of the Contractor’s compliance with
this clause.

(d)(1) The Contractor may accept a subcontractor’s written
representations of its size and socioeconomic status as a small
business, small disadvantaged business, veteran-owned small
business, service-disabled veteran-owned small business, or a
women-owned small business if the subcontractor represents
that the size and socioeconomic status representations with its
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offer are current, accurate, and complete as of the date of the
offer for the subcontract.

(2) The Contractor may accept a subcontractor’s repre-
sentations of its size and socioeconomic status as a small busi-
ness, small disadvantaged business, veteran-owned small
business, service-disabled veteran-owned small business, or a
women-owned small business in the System for Award Man-
agement (SAM) if–

(i) The subcontractor is registered in SAM; and
(ii) The subcontractor represents that the size and

socioeconomic status representations made in SAM are cur-
rent, accurate and complete as of the date of the offer for the
subcontract.

(3) The Contractor may not require the use of SAM for
the purposes of representing size or socioeconomic status in
connection with a subcontract.

(4) In accordance with 13 CFR 121.411, 124.1015,
125.29, 126.900, and 127.700, a contractor acting in good
faith is not liable for misrepresentations made by its subcon-
tractors regarding the subcontractor’s size or socioeconomic
status.

(5) The Contractor shall confirm that a subcontractor
representing itself as a HUBZone small business concern is
certified by SBA as a HUBZone small business concern by
accessing the System for Award Management database or by
contacting the SBA. Options for contacting the SBA
include—

(i) HUBZone small business database search appli-
cation web page at http://dsbs.sba.gov/dsbs/search/
dsp_searchhubzone.cfm; or http://www.sba.gov/hubzone;

(ii) In writing to the Director/HUB, U.S. Small Busi-
ness Administration, 409 3rd Street, SW., Washington, DC
20416; or 

(iii) The SBA HUBZone Help Desk at hub-
zone@sba.gov.

(End of clause)

52.219-9 Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (NOV 2016)

(a) This clause does not apply to small business concerns.
(b) Definitions. As used in this clause—
“Alaska Native Corporation (ANC)” means any Regional

Corporation, Village Corporation, Urban Corporation, or
Group Corporation organized under the laws of the State of
Alaska in accordance with the Alaska Native Claims Settle-
ment Act, as amended (43 U.S.C. 1601, et seq.) and which is
considered a minority and economically disadvantaged con-
cern under the criteria at 43 U.S.C. 1626(e)(1). This definition
also includes ANC direct and indirect subsidiary corpora-
tions, joint ventures, and partnerships that meet the require-
ments of 43 U.S.C. 1626(e)(2).

“Commercial item” means a product or service that satis-
fies the definition of commercial item in section 2.101 of the
Federal Acquisition Regulation.

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that applies
to the entire production of commercial items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).

“Electronic Subcontracting Reporting System (eSRS)”
means the Governmentwide, electronic, web-based system
for small business subcontracting program reporting.   The
eSRS is located at http://www.esrs.gov.

“Indian tribe” means any Indian tribe, band, group, pueblo,
or community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims Settle-
ment Act (43 U.S.C.A. 1601 et seq.), that is recognized by the
Federal Government as eligible for services from the Bureau
of Indian Affairs in accordance with 25 U.S.C. 1452(c). This
definition also includes Indian-owned economic enterprises
that meet the requirements of 25 U.S.C. 1452(e).

“Individual subcontracting plan” means a subcontracting
plan that covers the entire contract period (including option
periods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of the
specific contract, except that indirect costs incurred for com-
mon or joint purposes may be allocated on a prorated basis to
the contract.

“Master subcontracting plan” means a subcontracting plan
that contains all the required elements of an individual sub-
contracting plan, except goals, and may be incorporated into
individual subcontracting plans, provided the master subcon-
tracting plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into by
a Federal Government prime Contractor or subcontractor call-
ing for supplies or services required for performance of the
contract or subcontract.

“Total contract dollars” means the final anticipated dollar
value, including the dollar value of all options.

(c)(1) The Offeror, upon request by the Contracting Offi-
cer, shall submit and negotiate a subcontracting plan, where
applicable, that separately addresses subcontracting with
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns. If the Offeror is submitting an individual
subcontracting plan, the plan must separately address subcon-
tracting with small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns, with a separate part for the
basic contract and separate parts for each option (if any). The
subcontracting plan shall be included in and made a part of the
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resultant contract. The subcontracting plan shall be negotiated
within the time specified by the Contracting Officer. Failure
to submit and negotiate the subcontracting plan shall make the
Offeror ineligible for award of a contract.

(2)(i) The Contractor may accept a subcontractor’s writ-
ten representations of its size and socioeconomic status as a
small business, small disadvantaged business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, or a women-owned small business if the subcontractor
represents that the size and socioeconomic status representa-
tions with its offer are current, accurate, and complete as of the
date of the offer for the subcontract.

(ii) The Contractor may accept a subcontractor’s rep-
resentations of its size and socioeconomic status as a small
business, small disadvantaged business, veteran-owned small
business, service-disabled veteran-owned small business, or a
women-owned small business in the System for Award Man-
agement (SAM) if–

(A) The subcontractor is registered in SAM; and

(B) The subcontractor represents that the size and
socioeconomic status representations made in SAM are cur-
rent, accurate and complete as of the date of the offer for the
subcontract.

(iii) The Contractor may not require the use of SAM
for the purposes of representing size or socioeconomic status
in connection with a subcontract.

(iv) In accordance with 13 CFR 121.411, 124.1015,
125.29, 126.900, and 127.700, a contractor acting in good
faith is not liable for misrepresentations made by its subcon-
tractors regarding the subcontractor's size or socioeconomic
status.

(d) The Offeror’s subcontracting plan shall include the fol-
lowing:

(1) Separate goals, expressed in terms of total dollars
subcontracted, and as a percentage of total planned subcon-
tracting dollars, for the use of small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns as
subcontractors. For individual subcontracting plans, and if
required by the Contracting Officer, goals shall also be
expressed in terms of percentage of total contract dollars, in
addition to the goals expressed as a percentage of total sub-
contract dollars. The Offeror shall include all subcontracts
that contribute to contract performance, and may include a
proportionate share of products and services that are normally
allocated as indirect costs. In accordance with 43 U.S.C.
1626–

(i) Subcontracts awarded to an ANC or Indian tribe
shall be counted towards the subcontracting goals for small
business and small disadvantaged business concerns, regard-
less of the size or Small Business Administration certification
status of the ANC or Indian tribe; and

(ii) Where one or more subcontractors are in the sub-
contract tier between the prime Contractor and the ANC or
Indian tribe, the ANC or Indian tribe shall designate the
appropriate Contractor(s) to count the subcontract towards its
small business and small disadvantaged business subcontract-
ing goals.

(A) In most cases, the appropriate Contractor is
the Contractor that awarded the subcontract to the ANC or
Indian tribe.

(B) If the ANC or Indian tribe designates more
than one Contractor to count the subcontract toward its goals,
the ANC or Indian tribe shall designate only a portion of the
total subcontract award to each Contractor. The sum of the
amounts designated to various Contractors cannot exceed the
total value of the subcontract.

(C) The ANC or Indian tribe shall give a copy of
the written designation to the Contracting Officer, the prime
Contractor, and the subcontractors in between the prime Con-
tractor and the ANC or Indian tribe within 30 days of the date
of the subcontract award.

(D) If the Contracting Officer does not receive a
copy of the ANC’s or the Indian tribe’s written designation
within 30 days of the subcontract award, the Contractor that
awarded the subcontract to the ANC or Indian tribe will be
considered the designated Contractor.

(2) A statement of—
(i) Total dollars planned to be subcontracted for an

individual subcontracting plan; or the Offeror’s total pro-
jected sales, expressed in dollars, and the total value of pro-
jected subcontracts to support the sales for a commercial plan;

(ii) Total dollars planned to be subcontracted to small
business concerns (including ANC and Indian tribes);

(iii) Total dollars planned to be subcontracted to vet-
eran-owned small business concerns;

(iv) Total dollars planned to be subcontracted to ser-
vice-disabled veteran-owned small business;

(v) Total dollars planned to be subcontracted to
HUBZone small business concerns;

(vi) Total dollars planned to be subcontracted to
small disadvantaged business concerns (including ANCs and
Indian tribes); and

(vii) Total dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of supplies and
services to be subcontracted, and an identification of the types
planned for subcontracting to—

(i) Small business concerns;
(ii) Veteran-owned small business concerns;
(iii) Service-disabled veteran-owned small business

concerns;
(iv) HUBZone small business concerns;
(v) Small disadvantaged business concerns; and
(vi) Women-owned small business concerns.

(4) A description of the method used to develop the sub-
contracting goals in paragraph (d)(1) of this clause.
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(5) A description of the method used to identify poten-
tial sources for solicitation purposes (e.g., existing company
source lists, SAM, veterans service organizations, the
National Minority Purchasing Council Vendor Information
Service, the Research and Information Division of the
Minority Business Development Agency in the Department of
Commerce, or small, HUBZone, small disadvantaged, and
women-owned small business trade associations). A firm may
rely on the information contained in SAM as an accurate rep-
resentation of a concern’s size and ownership characteristics
for the purposes of maintaining a small, veteran-owned small,
service-disabled veteran-owned small, HUBZone small,
small disadvantaged, and women-owned small business
source list. Use of SAM as its source list does not relieve a
firm of its responsibilities (e.g., outreach, assistance, counsel-
ing, or publicizing subcontracting opportunities) in this
clause.

(6) A statement as to whether or not the Offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the propor-
tionate share of indirect costs to be incurred with–

(i) Small business concerns (including ANC and
Indian tribes);

(ii) Veteran-owned small business concerns;
(iii) Service-disabled veteran-owned small business

concerns;
(iv) HUBZone small business concerns;
(v) Small disadvantaged business concerns (includ-

ing ANC and Indian tribes); and
(vi) Women-owned small business concerns.

(7) The name of the individual employed by the Offeror
who will administer the Offeror’s subcontracting program,
and a description of the duties of the individual.

(8) A description of the efforts the Offeror will make to
assure that small business, veteran-owned small business, ser-
vice-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns have an equitable opportunity to
compete for subcontracts.

(9) Assurances that the Offeror will include the clause
of this contract entitled “Utilization of Small Business Con-
cerns” in all subcontracts that offer further subcontracting
opportunities, and that the Offeror will require all subcontrac-
tors (except small business concerns) that receive subcon-
tracts in excess of $700,000 ($1.5 million for construction of
any public facility) with further subcontracting possibilities to
adopt a subcontracting plan that complies with the require-
ments of this clause.

(10) Assurances that the Offeror will—
(i) Cooperate in any studies or surveys as may be

required;
(ii) Submit periodic reports so that the Government

can determine the extent of compliance by the Offeror with
the subcontracting plan; 

(iii) After November 30, 2017, include subcontract-
ing data for each order when reporting subcontracting
achievements for indefinite-delivery, indefinite-quantity con-
tracts intended for use by multiple agencies;

(iv) Submit the Individual Subcontract Report (ISR)
and/or the Summary Subcontract Report (SSR), in accordance
with paragraph (l) of this clause using the Electronic Subcon-
tracting Reporting System (eSRS) at http://www.esrs.gov.
The reports shall provide information on subcontract awards
to small business concerns (including ANCs and Indian tribes
that are not small businesses), veteran-owned small business
concerns, service-disabled veteran-owned small business
concerns, HUBZone small business concerns, small disad-
vantaged business concerns (including ANCs and Indian
tribes that have not been certified by SBA as small disadvan-
taged businesses), women-owned small business concerns,
and for NASA only, Historically Black Colleges and Univer-
sities and Minority Institutions. Reporting shall be in accor-
dance with this clause, or as provided in agency regulations;

(v) Ensure that its subcontractors with subcontract-
ing plans agree to submit the ISR and/or the SSR using eSRS; 

(vi) Provide its prime contract number, its DUNS
number, and the e-mail address of the Offeror’s official
responsible for acknowledging receipt of or rejecting the
ISRs, to all first-tier subcontractors with subcontracting plans
so they can enter this information into the eSRS when submit-
ting their ISRs; and

(vii) Require that each subcontractor with a subcon-
tracting plan provide the prime contract number, its own
DUNS number, and the e-mail address of the subcontractor’s
official responsible for acknowledging receipt of or rejecting
the ISRs, to its subcontractors with subcontracting plans.

(11) A description of the types of records that will be
maintained concerning procedures that have been adopted to
comply with the requirements and goals in the plan, including
establishing source lists; and a description of the offeror’s
efforts to locate small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns and award subcon-
tracts to them. The records shall include at least the following
(on a plant-wide or company-wide basis, unless otherwise
indicated):

(i) Source lists (e.g., SAM), guides, and other data
that identify small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns.

(ii) Organizations contacted in an attempt to locate
sources that are small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, or
women-owned small business concerns.

http://www.esrs.gov
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(iii) Records on each subcontract solicitation result-
ing in an award of more than $150,000, indicating—

(A) Whether small business concerns were solic-
ited and, if not, why not;

(B) Whether veteran-owned small business con-
cerns were solicited and, if not, why not;

(C) Whether service-disabled veteran-owned
small business concerns were solicited and, if not, why not;

(D) Whether HUBZone small business concerns
were solicited and, if not, why not;

(E) Whether small disadvantaged business con-
cerns were solicited and, if not, why not;

(F) Whether women-owned small business con-
cerns were solicited and, if not, why not; and

(G) If applicable, the reason award was not made
to a small business concern.

(iv) Records of any outreach efforts to contact—
(A) Trade associations;
(B) Business development organizations;
(C) Conferences and trade fairs to locate small,

HUBZone small, small disadvantaged, service-disabled vet-
eran-owned, and women-owned small business sources; and

(D) Veterans service organizations.
(v) Records of internal guidance and encouragement

provided to buyers through–
(A) Workshops, seminars, training, etc.; and
(B) Monitoring performance to evaluate compli-

ance with the program’s requirements.
(vi) On a contract-by-contract basis, records to sup-

port award data submitted by the offeror to the Government,
including the name, address, and business size of each sub-
contractor. Contractors having commercial plans need not
comply with this requirement.

(12) Assurances that the Offeror will make a good faith
effort to acquire articles, equipment, supplies, services, or
materials, or obtain the performance of construction work
from the small business concerns that it used in preparing the
bid or proposal, in the same or greater scope, amount, and
quality used in preparing and submitting the bid or proposal.
Responding to a request for a quote does not constitute use in
preparing a bid or proposal. The Offeror used a small business
concern in preparing the bid or proposal if–

(i) The Offeror identifies the small business concern
as a subcontractor in the bid or proposal or associated small
business subcontracting plan, to furnish certain supplies or
perform a portion of the subcontract; or

(ii) The Offeror used the small business concern’s
pricing or cost information or technical expertise in preparing
the bid or proposal, where there is written evidence of an
intent or understanding that the small business concern will be
awarded a subcontract for the related work if the Offeror is
awarded the contract.

(13) Assurances that the Contractor will provide the
Contracting Officer with a written explanation if the Contrac-
tor fails to acquire articles, equipment, supplies, services or
materials or obtain the performance of construction work as
described in (d)(12) of this clause. This written explanation
must be submitted to the Contracting Officer within 30 days
of contract completion.

(14) Assurances that the Contractor will not prohibit a
subcontractor from discussing with the Contracting Officer
any material matter pertaining to payment to or utilization of
a subcontractor.

(e) In order to effectively implement this plan to the extent
consistent with efficient contract performance, the Contractor
shall perform the following functions:

(1) Assist small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns by arranging solicita-
tions, time for the preparation of bids, quantities, specifica-
tions, and delivery schedules so as to facilitate the
participation by such concerns. Where the Contractor’s lists of
potential small business, veteran-owned small business, ser-
vice-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business subcontractors are excessively long, reason-
able effort shall be made to give all such small business con-
cerns an opportunity to compete over a period of time.

(2) Provide adequate and timely consideration of the
potentialities of small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns in all “make-or-buy”
decisions.

(3) Counsel and discuss subcontracting opportunities
with representatives of small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business firms.

(4) Confirm that a subcontractor representing itself as a
HUBZone small business concern is certified by SBA as a
HUBZone small business concern in accordance with
52.219-8(d)(2).

(5) Provide notice to subcontractors concerning penal-
ties and remedies for misrepresentations of business status as
small, veteran-owned small business, HUBZone small, small
disadvantaged, or women-owned small business for the pur-
pose of obtaining a subcontract that is to be included as part
or all of a goal contained in the Contractor’s subcontracting
plan.

(6) For all competitive subcontracts over the simplified
acquisition threshold in which a small business concern
received a small business preference, upon determination of
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the successful subcontract offeror, prior to award of the sub-
contract the Contractor must inform each unsuccessful small
business subcontract offeror in writing of the name and loca-
tion of the apparent successful offeror and if the successful
subcontract offeror is a small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, or
women-owned small business concern.

(7) Assign each subcontract the NAICS code and cor-
responding size standard that best describes the principal pur-
pose of the subcontract.

(f) A master subcontracting plan on a plant or division-
wide basis that contains all the elements required by para-
graph (d) of this clause, except goals, may be incorporated by
reference as a part of the subcontracting plan required of the
Offeror by this clause; provided–

(1) The master subcontracting plan has been approved;
(2) The Offeror ensures that the master subcontracting

plan is updated as necessary and provides copies of the
approved master subcontracting plan, including evidence of
its approval, to the Contracting Officer; and

(3) Goals and any deviations from the master subcon-
tracting plan deemed necessary by the Contracting Officer to
satisfy the requirements of this contract are set forth in the
individual subcontracting plan.

(g) A commercial plan is the preferred type of subcontract-
ing plan for contractors furnishing commercial items. The
commercial plan shall relate to the offeror’s planned subcon-
tracting generally, for both commercial and Government busi-
ness, rather than solely to the Government contract. Once the
Contractor’s commercial plan has been approved, the Govern-
ment will not require another subcontracting plan from the
same Contractor while the plan remains in effect, as long as
the product or service being provided by the Contractor con-
tinues to meet the definition of a commercial item. A Contrac-
tor with a commercial plan shall comply with the reporting
requirements stated in paragraph (d)(10) of this clause by sub-
mitting one SSR in eSRS for all contracts covered by its com-
mercial plan. This report shall be acknowledged or rejected in
eSRS by the Contracting Officer who approved the plan. This
report shall be submitted within 30 days after the end of the
Government’s fiscal year.

(h) Prior compliance of the offeror with other such subcon-
tracting plans under previous contracts will be considered by
the Contracting Officer in determining the responsibility of
the offeror for award of the contract.

(i) A contract may have no more than one subcontracting
plan. When a contract modification exceeds the subcontract-
ing plan threshold in 19.702(a), or an option is exercised, the
goals of the existing subcontracting plan shall be amended to
reflect any new subcontracting opportunities. When the goals
in a subcontracting plan are amended, these goal changes do
not apply retroactively.

(j) Subcontracting plans are not required from subcontrac-
tors when the prime contract contains the clause at 52.212-5,
Contract Terms and Conditions Required to Implement Stat-
utes or Executive Orders—Commercial Items, or when the
subcontractor provides a commercial item subject to the
clause at 52.244-6, Subcontracts for Commercial Items, under
a prime contract.

(k) The failure of the Contractor or subcontractor to com-
ply in good faith with (1) the clause of this contract entitled
“Utilization Of Small Business Concerns,” or (2) an approved
plan required by this clause, shall be a material breach of the
contract and may be considered in any past performance eval-
uation of the Contractor.

(l) The Contractor shall submit ISRs and SSRs using the
web-based eSRS at http://www.esrs.gov. Purchases from a
corporation, company, or subdivision that is an affiliate of the
Contractor or subcontractor are not included in these reports.
Subcontract awards by affiliates shall be treated as subcon-
tract awards by the Contractor. Subcontract award data
reported by the Contractor and subcontractors shall be limited
to awards made to their immediate next-tier subcontractors.
Credit cannot be taken for awards made to lower tier subcon-
tractors, unless the Contractor or subcontractor has been des-
ignated to receive a small business or small disadvantaged
business credit from an ANC or Indian tribe. Only subcon-
tracts involving performance in the United States or its outly-
ing areas should be included in these reports with the
exception of subcontracts under a contract awarded by the
State Department or any other agency that has statutory or reg-
ulatory authority to require subcontracting plans for subcon-
tracts performed outside the United States and its outlying
areas.

(1) ISR. This report is not required for commercial
plans. The report is required for each contract containing an
individual subcontracting plan.

(i) The report shall be submitted semi-annually
during contract performance for the periods ending March 31
and September 30. A report is also required for each contract
within 30 days of contract completion. Reports are due 30
days after the close of each reporting period, unless otherwise
directed by the Contracting Officer. Reports are required
when due, regardless of whether there has been any subcon-
tracting activity since the inception of the contract or the pre-
vious reporting period. When the Contracting Officer rejects
an ISR, the Contractor shall submit a corrected report within
30 days of receiving the notice of ISR rejection.

(ii)(A) When a subcontracting plan contains separate
goals for the basic contract and each option, as prescribed by
FAR 19.704(c), the dollar goal inserted on this report shall be
the sum of the base period through the current option; for
example, for a report submitted after the second option is
exercised, the dollar goal would be the sum of the goals for the
basic contract, the first option, and the second option.

http://www.esrs.gov.
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(B) If a subcontracting plan has been added to the
contract pursuant to 19.702(a)(3) or 19.301-2(e), the Contrac-
tor’s achievements must be reported in the ISR on a cumula-
tive basis from the date of incorporation of the subcontracting
plan into the contract.

(iii) When a subcontracting plan includes indirect
costs in the goals, these costs must be included in this report.

(iv) The authority to acknowledge receipt or reject
the ISR resides—

(A) In the case of the prime Contractor, with the
Contracting Officer; and

(B) In the case of a subcontract with a subcon-
tracting plan, with the entity that awarded the subcontract.

(2) SSR.  (i) Reports submitted under individual con-
tract plans.

(A) This report encompasses all subcontracting
under prime contracts and subcontracts with an executive
agency, regardless of the dollar value of the subcontracts. This
report also includes indirect costs on a prorated basis when the
indirect costs are excluded from the subcontracting goals.

(B) The report may be submitted on a corporate,
company or subdivision (e.g. plant or division operating as a
separate profit center) basis, unless otherwise directed by the
agency.

(C) If the Contractor or a subcontractor is per-
forming work for more than one executive agency, a separate
report shall be submitted to each executive agency covering
only that agency’s contracts, provided at least one of that
agency's contracts is over $700,000 (over $1.5 million for
construction of a public facility) and contains a subcontracting
plan. For DoD, a consolidated report shall be submitted for all
contracts awarded by military departments/agencies and/or
subcontracts awarded by DoD prime contractors.

(D) The report shall be submitted annually by
October 30 for the twelve month period ending September 30.
When a Contracting Officer rejects an SSR, the Contractor
shall submit a revised report within 30 days of receiving the
notice of SSR rejection.

(E) Subcontract awards that are related to work
for more than one executive agency shall be appropriately
allocated.

(F) The authority to acknowledge or reject SSRs
in eSRS, including SSRs submitted by subcontractors with
subcontracting plans, resides with the Government agency
awarding the prime contracts unless stated otherwise in the
contract.

(ii) Reports submitted under a commercial plan.
(A) The report shall include all subcontract

awards under the commercial plan in effect during the Gov-
ernment's fiscal year and all indirect costs.

(B) The report shall be submitted annually, within
thirty days after the end of the Government's fiscal year.

(C) If a Contractor has a commercial plan and is
performing work for more than one executive agency, the

Contractor shall specify the percentage of dollars attributable
to each agency.

(D) The authority to acknowledge or reject SSRs
for commercial plans resides with the Contracting Officer
who approved the commercial plan.

(End of clause)

Alternate I (Nov 2016). As prescribed in 19.708(b)(1)(i),
substitute the following paragraph (c)(1) for paragraph (c)(1)
of the basic clause:

(c) (1) The apparent low bidder, upon request by the Con-
tracting Officer, shall submit a subcontracting plan, where
applicable, that separately addresses subcontracting with small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns. If the bidder is submitting an individual subcontract-
ing plan, the plan must separately address subcontracting with
small business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns, with a separate part for the basic contract and separate
parts for each option (if any). The plan shall be included in and
made a part of the resultant contract. The subcontracting plan
shall be submitted within the time specified by the Contracting
Officer. Failure to submit the subcontracting plan shall make the
bidder ineligible for the award of a contract.

Alternate II (Nov 2016). As prescribed in 19.708(b)(1)(ii),
substitute the following paragraph (c)(1) for paragraph (c)(1)
of the basic clause:

(c) (1) Proposals submitted in response to this solicitation
shall include a subcontracting plan that separately addresses
subcontracting with small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns. If the Offeror is sub-
mitting an individual subcontracting plan, the plan must sepa-
rately address subcontracting with small business, veteran-
owned small business, service-disabled veteran-owned small
business, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns, with a sepa-
rate part for the basic contract and separate parts for each
option (if any). The plan shall be included in and made a part
of the resultant contract. The subcontracting plan shall be
negotiated within the time specified by the Contracting Offi-
cer. Failure to submit and negotiate a subcontracting plan shall
make the Offeror ineligible for award of a contract. 

Alternate III (Nov 2016). As prescribed in 19.708(b)(1)
(iii), substitute the following paragraphs (d)(10) and (l) for
paragraphs (d)(10) and (l) in the basic clause:

(d)(10) Assurances that the Offeror will—

(i) Cooperate in any studies or surveys as may be
required;
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(ii) Submit periodic reports so that the Government can
determine the extent of compliance by the Offeror with the sub-
contracting plan;

(iii) Submit Standard Form (SF) 294 Subcontracting
Report for Individual Contract in accordance with paragraph (l)
of this clause. Submit the Summary Subcontract Report (SSR),
in accordance with paragraph (l) of this clause using the Elec-
tronic Subcontracting Reporting System (eSRS) at http://
www.esrs.gov.The reports shall provide information on subcon-
tract awards to small business concerns (including ANCs and
Indian tribes that are not small businesses), veteran-owned
small business concerns, service-disabled veteran-owned small
business concerns, HUBZone small business concerns, small
disadvantaged business concerns (including ANCs and Indian
tribes that have not been certified by the Small Business Admin-
istration as small disadvantaged businesses), women-owned
small business concerns, and for NASA only, Historically Black
Colleges and Universities and Minority Institutions. Reporting
shall be in accordance with this clause, or as provided in agency
regulations; and

(iv) Ensure that its subcontractors with subcontracting
plans agree to submit the SF 294 in accordance with paragraph
(l) of this clause. Ensure that its subcontractors with subcon-
tracting plans agree to submit the SSR in accordance with para-
graph (l) of this clause using the eSRS.

(l) The Contractor shall submit a SF 294. The Contractor
shall submit SSRs using the web-based eSRS at http://
www.esrs.gov. Purchases from a corporation, company, or sub-
division that is an affiliate of the Contractor or subcontractor are
not included in these reports. Subcontract awards by affiliates
shall be treated as subcontract awards by the Contractor. Sub-
contract award data reported by the Contractor and subcontrac-
tors shall be limited to awards made to their immediate next-tier
subcontractors. Credit cannot be taken for awards made to
lower tier subcontractors, unless the Contractor or subcontrac-
tor has been designated to receive a small business or small dis-
advantaged business credit from an ANC or Indian tribe. Only
subcontracts involving performance in the U.S. or its outlying
areas should be included in these reports with the exception of
subcontracts under a contract awarded by the State Department
or any other agency that has statutory or regulatory authority to
require subcontracting plans for subcontracts performed outside
the United States and its outlying areas. 

(1) SF 294. This report is not required for commercial
plans. The report is required for each contract containing an
individual subcontracting plan. For Contractors the report shall
be submitted to the Contracting Officer, or as specified else-
where in this contract. In the case of a subcontract with a sub-
contracting plan, the report shall be submitted to the entity that
awarded the subcontract.

(i) The report shall be submitted semi-annually
during contract performance for the periods ending March 31
and September 30. A report is also required for each contract
within 30 days of contract completion. Reports are due 30 days
after the close of each reporting period, unless otherwise

directed by the Contracting Officer. Reports are required when
due, regardless of whether there has been any subcontracting
activity since the inception of the contract or the previous
reporting period. When a Contracting Officer rejects a report,
the Contractor shall submit a revised report within 30 days of
receiving the notice of report rejection.

(ii) (A) When a subcontracting plan contains separate
goals for the basic contract and each option, as prescribed by
FAR 19.704(c), the dollar goal inserted on this report shall be
the sum of the base period through the current option; for exam-
ple, for a report submitted after the second option is exercised,
the dollar goal would be the sum of the goals for the basic con-
tract, the first option, and the second option.

(B) If a subcontracting plan has been added to the
contract pursuant to 19.702(a)(3) or 19.301-2(e), the Contrac-
tor's achievements must be reported in the report on a cumula-
tive basis from the date of incorporation of the subcontracting
plan into the contract.

(2) SSR. (i) Reports submitted under individual contract
plans.

(A) This report encompasses all subcontracting
under prime contracts and subcontracts with an executive
agency, regardless of the dollar value of the subcontracts. This
report also includes indirect costs on a prorated basis when the
indirect costs are excluded from the subcontracting goals.

(B) The report may be submitted on a corporate,
company or subdivision (e.g., plant or division operating as a
separate profit center) basis, unless otherwise directed by the
agency.

(C) If the Contractor and/or a subcontractor is per-
forming work for more than one executive agency, a separate
report shall be submitted to each executive agency covering
only that agency’s contracts, provided at least one of that
agency’s contracts is over $700,000 (over $1.5 million for con-
struction of a public facility) and contains a subcontracting plan.
For DoD, a consolidated report shall be submitted for all con-
tracts awarded by military departments/agencies and/or subcon-
tracts awarded by DoD prime contractors.

(D) The report shall be submitted annually by
October 30, for the twelve month period ending September 30.
When a Contracting Officer rejects an SSR, the Contractor is
required to submit a revised SSR within 30 days of receiving the
notice of report rejection.

(E) Subcontract awards that are related to work for
more than one executive agency shall be appropriately allo-
cated.

(F) The authority to acknowledge or reject SSRs in
the eSRS, including SSRs submitted by subcontractors with
subcontracting plans, resides with the Government agency
awarding the prime contracts unless stated otherwise in the con-
tract.

(ii) Reports submitted under a commercial plan.

(A) The report shall include all subcontract awards
under the commercial plan in effect during the Government's
fiscal year and all indirect costs.

http://www.esrs.gov
http://www.esrs.gov
http://www.esrs.gov
http://www.esrs.gov
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(B) The report shall be submitted annually, within
30 days after the end of the Government's fiscal year.

(C) If a Contractor has a commercial plan and is
performing work for more than one executive agency, the Con-
tractor shall specify the percentage of dollars attributable to
each agency.

(D) The authority to acknowledge or reject SSRs
for commercial plans resides with the Contracting Officer who
approved the commercial plan.

Alternate IV (Nov 2016). As prescribed in 19.708(b)(1)
(iv), substitute the following paragraphs (c) and (d) for para-
graphs (c) and (d) of the basic clause:

(c)(1)The Contractor, upon request by the Contracting
Officer, shall submit and negotiate a subcontracting plan, where
applicable, that separately addresses subcontracting with small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns.  If the Contractor is submitting an individual subcon-
tracting plan, the plan shall separately address subcontracting
with small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small busi-
ness concerns, with a separate part for the basic contract and
separate parts for each option (if any). The subcontracting plan
shall be incorporated into the contract. The subcontracting plan
shall be negotiated within the time specified by the Contracting
Officer. The subcontracting plan does not apply retroactively.

(2)(i) The prime Contractor may accept a subcontrac-
tor's written representations of its size and socioeconomic status
as a small business, small disadvantaged business, veteran-
owned small business, service-disabled veteran-owned small
business, or a women-owned small business if the subcontractor
represents that the size and socioeconomic status representa-
tions with its offer are current, accurate, and complete as of the
date of the offer for the subcontract.

(ii) The Contractor may accept a subcontractor’s rep-
resentations of its size and socioeconomic status as a small busi-
ness, small disadvantaged business, veteran-owned small
business, service-disabled veteran-owned small business, or a
women-owned small business in the System for Award Man-
agement (SAM) if–

(A) The subcontractor is registered in SAM; and

(B) The subcontractor represents that the size and
socioeconomic status representations made in SAM are current,
accurate and complete as of the date of the offer for the subcon-
tract.

(iii) The Contractor may not require the use of SAM
for the purposes of representing size or socioeconomic status in
connection with a subcontract.

(iv) In accordance with 13 CFR 121.411, 124.1015,
125.29, 126.900, and 127.700, a contractor acting in good faith
is not liable for misrepresentations made by its subcontractors
regarding the subcontractor’s size or socioeconomic status.

(d) The Contractor’s subcontracting plan shall include the
following: 

(1) Separate goals, expressed in terms of total dollars
subcontracted and as a percentage of total planned subcontract-
ing dollars, for the use of small business, veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, and
women-owned small business concerns as subcontractors. For
individual subcontracting plans, and if required by the Contract-
ing Officer, goals shall also be expressed in terms of percentage
of total contract dollars, in addition to the goals expressed as a
percentage of total subcontract dollars. The Contractor shall
include all subcontracts that contribute to contract performance,
and may include a proportionate share of products and services
that are normally allocated as indirect costs. In accordance with
43 U.S.C. 1626–

(i) Subcontracts awarded to an ANC or Indian tribe
shall be counted towards the subcontracting goals for small
business and small disadvantaged business concerns, regardless
of the size or Small Business Administration certification status
of the ANC or Indian tribe; and 

(ii) Where one or more subcontractors are in the sub-
contract tier between the prime Contractor and the ANC or
Indian tribe, the ANC or Indian tribe shall designate the appro-
priate Contractor(s) to count the subcontract towards its small
business and small disadvantaged business subcontracting
goals. 

(A) In most cases, the appropriate Contractor is the
Contractor that awarded the subcontract to the ANC or Indian
tribe. 

(B) If the ANC or Indian tribe designates more than
one Contractor to count the subcontract toward its goals, the
ANC or Indian tribe shall designate only a portion of the total
subcontract award to each Contractor. The sum of the amounts
designated to various Contractors cannot exceed the total value
of the subcontract. 

(C) The ANC or Indian tribe shall give a copy of
the written designation to the Contracting Officer, the Contrac-
tor, and the subcontractors in between the prime Contractor and
the ANC or Indian tribe within 30 days of the date of the sub-
contract award. 

(D) If the Contracting Officer does not receive a
copy of the ANC’s or the Indian tribe’s written designation
within 30 days of the subcontract award, the Contractor that
awarded the subcontract to the ANC or Indian tribe will be con-
sidered the designated Contractor. 

(2) A statement of–

(i) Total dollars planned to be subcontracted for an
individual subcontracting plan; or the Contractor’s total pro-
jected sales, expressed in dollars, and the total value of pro-
jected subcontracts to support the sales for a commercial plan; 

(ii) Total dollars planned to be subcontracted to small
business concerns (including ANC and Indian tribes);

(iii) Total dollars planned to be subcontracted to vet-
eran-owned small business concerns; 

(iv) Total dollars planned to be subcontracted to ser-
vice-disabled veteran-owned small business; 
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(v) Total dollars planned to be subcontracted to HUB-
Zone small business concerns; 

(vi) Total dollars planned to be subcontracted to small
disadvantaged business concerns (including ANCs and Indian
tribes); and 

(vii) Total dollars planned to be subcontracted to
women-owned small business concerns. 

(3) A description of the principal types of supplies and
services to be subcontracted, and an identification of the types
planned for subcontracting to–

(i) Small business concerns; 

(ii) Veteran-owned small business concerns; 

(iii) Service-disabled veteran-owned small business
concerns; 

(iv) HUBZone small business concerns; 

(v) Small disadvantaged business concerns; and 

(vi) Women-owned small business concerns. 

(4) A description of the method used to develop the sub-
contracting goals in paragraph (d)(1) of this clause. 

(5) A description of the method used to identify poten-
tial sources for solicitation purposes (e.g., existing company
source lists, SAM, veterans service organizations, the National
Minority Purchasing Council Vendor Information Service, the
Research and Information Division of the Minority Business
Development Agency in the Department of Commerce, or
small, HUBZone, small disadvantaged, and women-owned
small business trade associations). The Contractor may rely on
the information contained in SAM as an accurate representation
of a concern’s size and ownership characteristics for the pur-
poses of maintaining a small, veteran-owned small, service-dis-
abled veteran-owned small, HUBZone small, small
disadvantaged, and women-owned small business source list.
Use of SAM as its source list does not relieve a firm of its
responsibilities (e.g., outreach, assistance, counseling, or pub-
licizing subcontracting opportunities) in this clause. 

(6) A statement as to whether or not the Contractor
included indirect costs in establishing subcontracting goals, and
a description of the method used to determine the proportionate
share of indirect costs to be incurred with- 

(i) Small business concerns (including ANC and
Indian tribes); 

(ii) Veteran-owned small business concerns; 

(iii) Service-disabled veteran-owned small business
concerns; 

(iv) HUBZone small business concerns; 

(v) Small disadvantaged business concerns (includ-
ing ANC and Indian tribes); and 

(vi) Women-owned small business concerns. 

(7) The name of the individual employed by the Con-
tractor who will administer the Contractor's subcontracting pro-
gram, and a description of the duties of the individual. 

(8) A description of the efforts the Contractor will make
to assure that small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-

owned small business concerns have an equitable opportunity
to compete for subcontracts. 

(9) Assurances that the Contractor will include the
clause of this contract entitled “Utilization of Small Business
Concerns” in all subcontracts that offer further subcontracting
opportunities, and that the Contractor will require all subcon-
tractors (except small business concerns) that receive subcon-
tracts in excess of $700,000 ($1.5 million for construction of
any public facility) with further subcontracting possibilities to
adopt a subcontracting plan that complies with the requirements
of this clause. 

(10) Assurances that the Contractor will– 

(i) Cooperate in any studies or surveys as may be
required; 

(ii) Submit periodic reports so that the Government
can determine the extent of compliance by the Contractor with
the subcontracting plan; 

(iii) After November 30, 2017, include subcontract-
ing data for each order when reporting subcontracting achieve-
ments for an indefinite-delivery, indefinite-quantity contract
intended for use by multiple agencies;

(iv) Submit the Individual Subcontract Report (ISR)
and/or the Summary Subcontract Report (SSR), in accordance
with paragraph (l) of this clause using the Electronic Subcon-
tracting Reporting System (eSRS) at http://www.esrs.gov. The
reports shall provide information on subcontract awards to
small business concerns (including ANCs and Indian tribes that
are not small businesses), veteran-owned small business con-
cerns, service-disabled veteran-owned small business concerns,
HUBZone small business concerns, small disadvantaged busi-
ness concerns (including ANCs and Indian tribes that have not
been certified by SBA as small disadvantaged businesses),
women-owned small business concerns, and for NASA only,
Historically Black Colleges and Universities and Minority
Institutions. Reporting shall be in accordance with this clause,
or as provided in agency regulations; 

(v) Ensure that its subcontractors with subcontracting
plans agree to submit the ISR and/or the SSR using eSRS; 

(vi) Provide its prime contract number, its DUNS
number, and the e-mail address of the Contractor’s official
responsible for acknowledging receipt of or rejecting the ISRs,
to all first-tier subcontractors with subcontracting plans so they
can enter this information into the eSRS when submitting their
ISRs; and 

(vii) Require that each subcontractor with a subcon-
tracting plan provide the prime contract number, its own DUNS
number, and the e-mail address of the subcontractor’s official
responsible for acknowledging receipt of or rejecting the ISRs,
to its subcontractors with subcontracting plans. 

(11) A description of the types of records that will be
maintained concerning procedures that have been adopted to
comply with the requirements and goals in the plan, including
establishing source lists; and a description of the Contractor's
efforts to locate small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-

http://www.esrs.gov
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owned small business concerns and award subcontracts to them.
The records shall include at least the following (on a plant-wide
or company-wide basis, unless otherwise indicated):

(i) Source lists (e.g., SAM), guides, and other data
that identify small business, veteran-owned small business, ser-
vice-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns. 

(ii) Organizations contacted in an attempt to locate
sources that are small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business concerns. 

(iii) Records on each subcontract solicitation result-
ing in an award of more than $150,000, indicating– 

(A) Whether small business concerns were solic-
ited and, if not, why not; 

(B) Whether veteran-owned small business con-
cerns were solicited and, if not, why not; 

(C) Whether service-disabled veteran-owned
small business concerns were solicited and, if not, why not; 

(D) Whether HUBZone small business concerns
were solicited and, if not, why not; 

(E) Whether small disadvantaged business con-
cerns were solicited and, if not, why not; 

(F) Whether women-owned small business con-
cerns were solicited and, if not, why not; and 

(G) If applicable, the reason award was not made
to a small business concern. 

(iv) Records of any outreach efforts to contact–

(A) Trade associations; 

(B) Business development organizations; 

(C) Conferences and trade fairs to locate small,
HUBZone small, small disadvantaged, service-disabled vet-
eran-owned, and women-owned small business sources; and 

(D) Veterans service organizations. 

(v) Records of internal guidance and encouragement
provided to buyers through– 

(A) Workshops, seminars, training, etc.; and 

(B) Monitoring performance to evaluate compli-
ance with the program's requirements.

(vi) On a contract-by-contract basis, records to sup-
port award data submitted by the Contractor to the Government,
including the name, address, and business size of each subcon-
tractor. Contractors having commercial plans need not comply
with this requirement. 

(12) Assurances that the Contractor will make a good
faith effort to acquire articles, equipment, supplies, services, or
materials, or obtain the performance of construction work from
the small business concerns that it used in preparing the pro-
posal for the modification, in the same or greater scope, amount,
and quality used in preparing and submitting the modification
proposal. Responding to a request for a quote does not consti-
tute use in preparing a proposal. The Contractor used a small
business concern in preparing the proposal for a modification
if–

(i) The Contractor identifies the small business con-
cern as a subcontractor in the proposal or associated small busi-
ness subcontracting plan, to furnish certain supplies or perform
a portion of the subcontract; or

(ii) The Contractor used the small business concern’s
pricing or cost information or technical expertise in preparing
the proposal, where there is written evidence of an intent or
understanding that the small business concern will be awarded
a subcontract for the related work when the modification is exe-
cuted.

(13) Assurances that the Contractor will provide the
Contracting Officer with a written explanation if the Contractor
fails to acquire articles, equipment, supplies, services or mate-
rials or obtain the performance of construction work as
described in (d)(12) of this clause. This written explanation
must be submitted to the Contracting Officer within 30 days of
contract completion.

(14) Assurances that the Contractor will not prohibit a
subcontractor from discussing with the contracting officer any
material matter pertaining to the payment to or utilization of a
subcontractor.
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52.244-1 [Reserved]

52.244-2 Subcontracts.
As prescribed in 44.204(a)(1), insert the following clause:

SUBCONTRACTS (OCT 2010)

(a) Definitions. As used in this clause—
“Approved purchasing system” means a Contractor’s pur-

chasing system that has been reviewed and approved in accor-
dance with Part 44 of the Federal Acquisition Regulation
(FAR).

“Consent to subcontract” means the Contracting Officer’s
written consent for the Contractor to enter into a particular
subcontract.

“Subcontract” means any contract, as defined in
FAR Subpart 2.1, entered into by a subcontractor to furnish
supplies or services for performance of the prime contract or
a subcontract. It includes, but is not limited to, purchase
orders, and changes and modifications to purchase orders.

(b) When this clause is included in a fixed-price type con-
tract, consent to subcontract is required only on unpriced con-
tract actions (including unpriced modifications or unpriced
delivery orders), and only if required in accordance with
paragraph (c) or (d) of this clause.

(c) If the Contractor does not have an approved purchasing
system, consent to subcontract is required for any subcontract
that—

(1) Is of the cost-reimbursement, time-and-materials, or
labor-hour type; or

(2) Is fixed-price and exceeds—
(i) For a contract awarded by the Department of

Defense, the Coast Guard, or the National Aeronautics and
Space Administration, the greater of the simplified acquisi-
tion threshold or 5 percent of the total estimated cost of the
contract; or

(ii) For a contract awarded by a civilian agency other
than the Coast Guard and the National Aeronautics and Space
Administration, either the simplified acquisition threshold or
5 percent of the total estimated cost of the contract.

(d) If the Contractor has an approved purchasing system,
the Contractor nevertheless shall obtain the Contracting Offi-
cer’s written consent before placing the following
subcontracts:
________________________________________________
________________________________________________
________________________________________________

(e)(1) The Contractor shall notify the Contracting Officer
reasonably in advance of placing any subcontract or modifi-
cation thereof for which consent is required under
paragraph (b), (c), or (d) of this clause, including the follow-
ing information:

(i) A description of the supplies or services to be
subcontracted.

(ii) Identification of the type of subcontract to be
used.

(iii) Identification of the proposed subcontractor.
(iv) The proposed subcontract price.
(v) The subcontractor’s current, complete, and accu-

rate certified cost or pricing data and Certificate of Current
Cost or Pricing Data, if required by other contract provisions.

(vi) The subcontractor’s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such
data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting—
(A) The principal elements of the subcontract

price negotiations;
(B) The most significant considerations con-

trolling establishment of initial or revised prices;
(C) The reason certified cost or pricing data were

or were not required;
(D) The extent, if any, to which the Contractor did

not rely on the subcontractor’s certified cost or pricing data in
determining the price objective and in negotiating the final
price;

(E) The extent to which it was recognized in the
negotiation that the subcontractor’s certified cost or pricing
data were not accurate, complete, or current; the action taken
by the Contractor and the subcontractor; and the effect of any
such defective data on the total price negotiated;

(F) The reasons for any significant difference
between the Contractor’s price objective and the price nego-
tiated; and

(G) A complete explanation of the incentive fee
or profit plan when incentives are used. The explanation shall
identify each critical performance element, management deci-
sions used to quantify each incentive element, reasons for the
incentives, and a summary of all trade-off possibilities
considered.

(2) The Contractor is not required to notify the Contract-
ing Officer in advance of entering into any subcontract for
which consent is not required under paragraph (b), (c), or (d)
of this clause.

(f) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor’s purchasing sys-
tem shall constitute a determination—

(1) Of the acceptability of any subcontract terms or
conditions;

(2) Of the allowability of any cost under this contract; or
(3) To relieve the Contractor of any responsibility for

performing this contract.
(g) No subcontract or modification thereof placed under

this contract shall provide for payment on a cost-plus-a-per-
centage-of-cost basis, and any fee payable under cost-reim-
bursement type subcontracts shall not exceed the fee
limitations in FAR 15.404-4(c)(4)(i).
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(h) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and prompt
notice of any claim made against the Contractor by any sub-
contractor or vendor that, in the opinion of the Contractor,
may result in litigation related in any way to this contract, with
respect to which the Contractor may be entitled to reimburse-
ment from the Government.

(i) The Government reserves the right to review the Con-
tractor’s purchasing system as set forth in FAR Subpart 44.3.

(j) Paragraphs (c) and (e) of this clause do not apply to the
following subcontracts, which were evaluated during
negotiations:
________________________________________________
________________________________________________
________________________________________________

(End of clause)

Alternate I (June 2007). As prescribed in 44.204(a)(2),
substitute the following paragraph (e)(2) for paragraph (e)(2)
of the basic clause:

(e)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), or (d) of this
clause, the Contractor nevertheless shall notify the Contracting
Officer reasonably in advance of entering into any (i) cost-plus-
fixed-fee subcontract, or (ii) fixed-price subcontract that
exceeds either the simplified acquisition threshold or 5 percent
of the total estimated cost of this contract. The notification shall
include the information required by paragraphs (e)(1)(i)
through (e)(1)(iv) of this clause.

52.244-3 [Reserved]

52.244-4 Subcontractors and Outside Associates and 
Consultants (Architect-Engineer Services).
As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND 
CONSULTANTS (ARCHITECT-ENGINEER SERVICES) 

(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer’s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)

52.244-5 Competition in Subcontracting.
As prescribed in 44.204(c), insert the following clause:

COMPETITION IN SUBCONTRACTING (DEC 1996)

(a) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical

extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program
(Pub. L. 101-510, section 831 as amended), the Contractor
may award subcontracts under this contract on a noncompet-
itive basis to its protégés.

(End of clause)

52.244-6 Subcontracts for Commercial Items.
As prescribed in 44.403, insert the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS (NOV 2016)

(a) Definitions. As used in this clause—
“Commercial item” and “commercially available off-the-

shelf item” have the meanings contained in Federal Acquisi-
tion Regulation 2.101, Definitions.

“Subcontract” includes a transfer of commercial items
between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or non-developmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in
subcontracts for commercial items:

(i) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509), if the subcontract
exceeds $5.5 million and has a performance period of more
than 120 days. In altering this clause to identify the appropri-
ate parties, all disclosures of violation of the civil False
Claims Act or of Federal criminal law shall be directed to the
agency Office of the Inspector General, with a copy to the
Contracting Officer.

(ii) 52.203-15, Whistleblower Protections Under the
American Recovery and Reinvestment Act of 2009 (Jun
2010) (Section 1553 of Pub. L. 111-5), if the subcontract is
funded under the Recovery Act.

(iii) 52.204-21, Basic Safeguarding of Covered Con-
tractor Information Systems (JUN 2016), other than subcon-
tracts for commercially available off-the-shelf items, if flow
down is required in accordance with paragraph (c) of FAR
clause 52.204-21.

(iv) 52.219-8, Utilization of Small Business Con-
cerns (NOV 2016) (15 U.S.C. 637(d)(2) and (3)), if the sub-
contract offers further subcontracting opportunities. If the 
subcontract (except subcontracts to small business concerns) 
exceeds $700,000 ($1.5 million for construction of any public 
facility), the subcontractor must include 52.219-8 in lower tier 
subcontracts that offer subcontracting opportunities.

(v) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

(vi) 52.222-26, Equal Opportunity (SEPT 2016)
(E.O. 11246).

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t13t16+492+90++%2815%29%20%20AND%20%28%2815%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/
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52.216-30 T&M/LH Proposal 
Requirements—Non-commercial Item 
Acquisition without Adequate Price 
Competition

16.601(f)(2) P No L A

52.216-31 T&M/LH Proposal 
Requiremetns—Commercial Item 
Acquisition

16.601(f)(3) P Yes I A

52.217-2 Cancellation Under Multiyear 
Contracts.

17.109(a) C Yes I A A A

52.217-3 Evaluation Exclusive of 
Options.

17.208(a) P Yes M A A A A A A

52.217-4 Evaluation of Options 
Exercised at Time of Contract Award.

17.208(b) P Yes M A A A A A A

52.217-5 Evaluation of Options. 17.208(c) P Yes M A A A A A A
52.217-6 Option for Increased Quantity. 17.208(d) C Yes I A A A
52.217-7 Option for Increased 
Quantity—Separately Priced Line Item.

17.208(e) C Yes I A A A A

52.217-8 Option to Extend Services. 17.208(f) C Yes I A A A
52.217-9 Option to Extend the Term of 
the Contract.

17.208(g) C No I A A A

52.219-1 Small Business Program 
Representations.

19.309(a)(1) P No K A A A A A A A A A A A A A

Alternate I 19.309(a)(2) P No K A A A A A A A A A A A A A
52.219-2 Equal Low Bids. 19.309(b) P No K A A A A A A
52.219-3 Notice of HUBZone Set-Aside 
or Sole Source Award.

19.1309(a) C Yes I A A A A A A A A A A A A A

Alternate I 19.1309(a)(1) C Yes I A A A A A A A A A A A A A
52.219-4 Notice of Price Evaluation 
Preference for HUBZone Small 
Business Concerns.

19.1309(b) C Yes I A A A A A A A A A A A A

Alternate I 19.1309(b)(1) C Yes I A A A A A A A A A A A A A
52.219-6 Notice of Total Small Business 
Set-Aside.

19.508(c) C Yes I A A A A A A A A A A A A A

Alternate I 19.508(c) C Yes I A A
Alternate II 19.508(c) C Yes I A A

52.219-7 Notice of Partial Small 
Business Set-Aside.

19.508(d) C Yes I A A A A A A A A A A A A A

Alternate I 19.508(d) C Yes I A A
Alternate II 19.508(d) C Yes I A A

PRINCIPLE TYPE AND/OR PURPOSE OF CONT

PROVISION OR CLAUSE PRESCRIBED IN P OR 
C
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CR 
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T&M 
LH

LMV COM 
SVC

DDR A&E
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52.219-8 Utilization of Small Business 
Concerns.

19.708(a) C Yes I A A A A A A A A A A A A

 52.219-9 Small Business 
Subcontracting Plan.

19.708(b) C Yes I A A A A A A A A A A A A

Alternate I 19.708(b)(1) C Yes I A A A A A A
Alternate II 19.708(b)(1) C Yes I A A A A A A A A A A A A
Alternate III 19.708(b)(1)(iii) C Yes I A A A A A A A A A A A A
Alternate IV 19.708(b)(1)(iv) C Yes I A A A A A A A A A A A A

52.219-10 Incentive Subcontracting 
Program.

19.708(c)(1) C Yes I O O O O O O O O O O O 0

52.219-11 Special 8(a) Contract 
Conditions. (See Note 2.)

19.811-3(a) C Yes I

52.219-12 Special 8(a) Subcontract 
Conditions. (See Note 2.)

19.811-3(b) C No I

52.219-13 Notice of Set-Aside of 
Orders.

19.508(f) C No I

52.219-14 Limitations on 
Subcontracting. (See Note 2.)

19.508(e) or 
19.811-3(e)

C Yes I A A A A A A A A A A A A

52.219-16 Liquidated Damages—
Subcontracting Plan.

19.708(b)(2) C Yes I A A A A A A A A A A A A

52.219-17 Section 8(a) Award. 
(See Note 2.)

19.811-3(c) C No I

52.219-18 Notification of Competition 
Limited to Eligible 8(a) Concerns. 
(See Note 2.)

19.811-3(d) C No I

Alternate I (See Note 2.) 19.811-3(d)(1) C No I
Alternate II (See Note 2.) 19.811-3(d)(2) C No I

52.219-27 Notice of Service-Disabled 
Veteran-Owned Small Business Set 
Aside.

19.1407 C Yes I A A A A A A A A A A A A

52.219-28 Post-Award Small Business 
Program Rerepresentation.

19.309(c) C Yes I A A A A A A A A A A A A

52.219-29 Notice of Set-Aside for, or 
Sole Source Award to, Economically 
Disadvantaged Women-Owned Small 
Business Concerns. 

19.1507(a) C Yes I A A A A A A A A A A A A

52.219-30 Notice of Set-Aside for, or 
Sole Source Award to, Women-Owned 
Small Business Concerns Eligible 
Under the Women-Owned Small 
Business Program. 

19.1507(b) C Yes I A A A A A A A A A A A A
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