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1.1-7

Federal Acquisition Regulatory Council, and the Administra-
tor approves in writing the inclusion of such certification
requirement.

1.108 FAR conventions.

The following conventions provide guidance for interpret-

ing the FAR:

(a) Words and terms. Definitions in Part 2 apply to the

entire regulation unless specifically defined in another part,
subpart, section, provision, or clause. Words or terms defined
in a specific part, subpart, section, provision, or clause have

that meaning when used in that part, subpart, section, provi-
sion, or clause. Undefined words retain their common dictio-
nary meaning.

(b) Delegation of authority. Each authority is delegable
unless specifically stated otherwise (see 1.102-4(b)).

(c) Dollar thresholds. Unless otherwise specified, a spe-
cific dollar threshold for the purpose of applicability is the
final anticipated dollar value of the action, including the dollar
value of all options. If the action establishes a maximum quan-
tity of supplies or services to be acquired or establishes a ceil-
ing price or establishes the final price to be based on future
events, the final anticipated dollar value must be the highest
final priced alternative to the Government, including the dol-
lar value of all options.

(d) Application of FAR changes to solicitations and con-
tracts. Unless otherwise specified�

(1) FAR changes apply to solicitations issued on or after
the effective date of the change;

(2) Contracting officers may, at their discretion, include
the FAR changes in solicitations issued before the effective
date, provided award of the resulting contract(s) occurs on or
after the effective date; and

(3) Contracting officers may, at their discretion, include
the changes in any existing contract with appropriate
consideration.

(e) Citations. When the FAR cites a statute, Executive
order, Office of Management and Budget circular, Office of
Federal Procurement Policy policy letter, or relevant portion
of the Code of Federal Regulations, the citation includes all
applicable amendments, unless otherwise stated.

(f) Imperative sentences. When an imperative sentence
directs action, the contracting officer is responsible for the
action, unless another party is expressly cited.

1.109 Statutory acquisition�related dollar thresholds�
adjustment for inflation.

(a) 41 U.S.C. 1908 requires that the FAR Council periodi-
cally adjust all statutory acquisition-related dollar thresholds
in the FAR for inflation, except as provided in paragraph (c)
of this section. This adjustment is calculated every 5 years,
starting in October 2005, using the Consumer Price Index

(CPI) for all-urban consumers, and supersedes the applicabil-
ity of any other provision of law that provides for the adjust-
ment of such acquisition-related dollar thresholds.

(b) The statute defines an acquisition-related dollar thresh-
old as a dollar threshold that is specified in law as a factor in
defining the scope of the applicability of a policy, procedure,
requirement, or restriction provided in that law to the procure-
ment of supplies or services by an executive agency, as deter-
mined by the FAR Council.

(c) The statute does not permit escalation of acquisition-
related dollar thresholds established by:

(1) 40 U.S.C. chapter 31, subchapter IV, Wage Rate
Requirements (Construction);

(2) 41 U.S.C. chapter 67, Service Contract Labor Stan-
dards; or

(3) The United States Trade Representative pursuant to
the authority of the Trade Agreements Act of 1979 (19 U.S.C.
2511 et seq.).

(d) A matrix showing calculation of the most recent esca-
lation adjustments of statutory acquisition-related dollar
thresholds is available via the Internet at http://
www.regulations.gov (search FAR Case 2014-022).

1.110 Positive law codification.

(a) Public Law 107-217 revised, codified, and enacted as
title 40, United States Code, Public Buildings, Property, and
Works, certain general and permanent laws of the United
States.

(b) Public Law 111-350 revised, codified, and enacted as
title 41, United States Code, Public Contracts, certain general
and permanent laws of the United States.

(c) The following table provides cross references between
the historical titles of the acts, and the current reference in title
40 or title 41.

Historical Title of
Act

Division/
Chapter/

Subchapter
Title

Anti-Kickback Act 41 U.S.C.
chapter 87

Kickbacks

Brooks Architect
Engineer Act

40 U.S.C.
chapter 11

Selection of Architects
and Engineers

Buy American Act 41 U.S.C.
chapter 83

Buy American

Contract Disputes
Act of 1978

41 U.S.C.
chapter 71

Contract Disputes

Contract Work
Hours and Safety
Standards Act

40 U.S.C.
chapter 37

Contract Work Hours and
Safety Standards

Davis-Bacon Act 40 U.S.C.
chapter 31,

Subchapter IV

Wage Rate Requirements
(Construction)
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* Except sections 3302, 3501(b), 3509, 3906, 4710, and
4711.

** Except sections 1704 and 2303.

Drug-Free Work-
place Act

41 U.S.C.
chapter 81

Drug-Free Workplace

Federal Property
and Administra-
tive Services Act of
1949, Title III.

41 U.S.C. Div.
C of subtitle I*

Procurement

Javits-Wagner-
O'Day Act

41 U.S.C.
chapter 85

Committee for Purchase
from People Who Are
Blind or Severely
Disabled

Miller Act 40 U.S.C.
chapter 31,

subchapter III

Bonds

Office of Federal
Procurement Pol-
icy Act

41 U.S.C. Div.
B of subtitle

I**

Office of Federal
Procurement Policy

Historical Title of
Act

Division/
Chapter/

Subchapter
Title

Procurement Integ-
rity Act

41 U.S.C.
chapter 21

Restrictions on Obtaining
and Disclosing Certain
Information

Service Contract
Act of 1965

41 U.S.C.
chapter 67

Service Contract Labor
Standards

Truth in Negotia-
tions Act

41 U.S.C.
chapter 35

Truthful Cost or Pricing
Data

Walsh-Healey Pub-
lic Contracts Act

41 U.S.C.
chapter 65

Contracts for Materials,
Supplies, Articles, and
Equipment Exceeding
$15,000.

Historical Title of
Act

Division/
Chapter/

Subchapter
Title
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(iii) Significantly affect the life, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection, con-
trol, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officials.
They also do not include functions that are primarily ministe-
rial and internal in nature, such as building security, mail oper-
ations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine electri-
cal or mechanical services.

�Inspection� means examining and testing supplies or ser-
vices (including, when appropriate, raw materials, compo-
nents, and intermediate assemblies) to determine whether
they conform to contract requirements.

�Insurance� means a contract that provides that for a stip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.

�Interagency acquisition� means a procedure by which an
agency needing supplies or services (the requesting agency)
obtains them from another agency (the servicing agency), by
an assisted acquisition or a direct acquisition. The term
includes�

(1) Acquisitions under the Economy Act (31 U.S.C. 1535);
and

(2) Non-Economy Act acquisitions completed under other
statutory authorities, (e.g., General Services Administration
Federal Supply Schedules in subpart 8.4 and Govern-
mentwide acquisition contracts (GWACs)).

�Invoice� means a contractor�s bill or written request for
payment under the contract for supplies delivered or services
performed (see also �proper invoice�).

�Irrevocable letter of credit� means a written commitment
by a federally insured financial institution to pay all or part of
a stated amount of money, until the expiration date of the let-
ter, upon the Government�s (the beneficiary) presentation of
a written demand for payment. Neither the financial institu-
tion nor the offeror/contractor can revoke or condition the let-
ter of credit.

�Labor surplus area� means a geographical area identified
by the Department of Labor in accordance with
20 CFR Part 654, Subpart A, as an area of concentrated
unemployment or underemployment or an area of labor
surplus.

�Labor surplus area concern� means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is substantially
in labor surplus areas if the costs incurred under the contract

on account of manufacturing, production, or performance of
appropriate services in labor surplus areas exceed 50 percent
of the contract price.

�Latent defect� means a defect that exists at the time of
acceptance but cannot be discovered by a reasonable
inspection.

�Major system� means that combination of elements that
will function together to produce the capabilities required to
fulfill a mission need. The elements may include hardware,
equipment, software, or any combination thereof, but exclude
construction or other improvements to real property. A system
is a major system if�

(1) The Department of Defense is responsible for the
system and the total expenditures for research, development,
test, and evaluation for the system are estimated to be more
than $185 million based on Fiscal Year 2014 constant dollars
or the eventual total expenditure for the acquisition exceeds
$835 million based on Fiscal Year 2014 constant dollars (or
any update of these thresholds based on a more recent fiscal
year, as specified in the DoD Instruction 5000.02, �Operation
of the Defense Acquisition System�);

(2) A civilian agency is responsible for the system and
total expenditures for the system are estimated to exceed $2
million or the dollar threshold for a �major system� estab-
lished by the agency pursuant to Office of Management and
Budget Circular A-109, entitled �Major System Acquisi-
tions,� whichever is greater; or

(3) The system is designated a �major system� by the
head of the agency responsible for the system
(10 U.S.C. 2302 and 41 U.S.C. 109).

�Make-or-buy program� means that part of a contractor�s
written plan for a contract identifying those major items to be
produced or work efforts to be performed in the prime con-
tractor�s facilities and those to be subcontracted.

�Market research� means collecting and analyzing infor-
mation about capabilities within the market to satisfy agency
needs.

�Master solicitation� means a document containing special
clauses and provisions that have been identified as essential
for the acquisition of a specific type of supply or service that
is acquired repetitively.

�May� denotes the permissive. However, the words �no
person may�� mean that no person is required, authorized, or
permitted to do the act described.

�Micro-purchase� means an acquisition of supplies or ser-
vices using simplified acquisition procedures, the aggregate
amount of which does not exceed the micro-purchase
threshold.

�Micro-purchase threshold� means $3,500, except it
means�

(1) For acquisitions of construction subject to 40 U.S.C.
chapter 31, subchapter IV, Wage Rate Requirements (Con-
struction), $2,000;

(2) For acquisitions of services subject to 41 U.S.C.
chapter 67, Service Contract Labor Standards, $2,500; and
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(3) For acquisitions of supplies or services that, as deter-
mined by the head of the agency, are to be used to support a
contingency operation or to facilitate defense against or
recovery from nuclear, biological, chemical or radiological
attack as described in 13.201(g)(1), except for construction
subject to 40 U.S.C. chapter 31, subchapter IV, Wage Rate
Requirements (Construction) (41 U.S.C. 1903)�

(i) $20,000 in the case of any contract to be awarded
and performed, or purchase to be made, inside the United
States; and

(ii) $30,000 in the case of any contract to be awarded
and performed, or purchase to be made, outside the United
States.

�Minority Institution� means an institution of higher edu-
cation meeting the requirements of Section 365(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k), including a
Hispanic-serving institution of higher education, as defined in
Section 502(a) of the Act (20 U.S.C. 1101a).

�Multi-agency contract (MAC)� means a task-order or
delivery-order contract established by one agency for use by
Government agencies to obtain supplies and services, consis-
tent with the Economy Act (see 17.502-2). Multi-agency con-
tracts include contracts for information technology
established pursuant to 40 U.S.C. 11314(a)(2).

�Must� (see �shall�).

�National defense� means any activity related to programs
for military or atomic energy production or construction, mil-
itary assistance to any foreign nation, stockpiling, or space,
except that for use in subpart 11.6, see the definition in 11.601.

�Neutral person� means an impartial third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in contro-
versy. A neutral person may be a permanent or temporary offi-
cer or employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral person
must have no official, financial, or personal conflict of interest
with respect to the issues in controversy, unless the interest is
fully disclosed in writing to all parties and all parties agree that
the neutral person may serve (5 U.S.C. 583).

�Nondevelopmental item� means�

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (1) of this defini-
tion that requires only minor modification or modifications of
a type customarily available in the commercial marketplace in
order to meet the requirements of the procuring department or
agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely because
the item is not yet in use.

�Novation agreement� means a legal instrument�
(1) Executed by the�

(i) Contractor (transferor);
(ii) Successor in interest (transferee); and
(iii) Government; and

(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes all
obligations under the contract, and the Government recog-
nizes the transfer of the contract and related assets.

�Offer� means a response to a solicitation that, if accepted,
would bind the offeror to perform the resultant contract.
Responses to invitations for bids (sealed bidding) are offers
called �bids� or �sealed bids�; responses to requests for pro-
posals (negotiation) are offers called �proposals�; however,
responses to requests for quotations (simplified acquisition)
are �quotations,� not offers. For unsolicited proposals, see
subpart 15.6.

�Offeror� means offeror or bidder.
�Office of Small and Disadvantaged Business Utilization�

means the Office of Small Business Programs when referring
to the Department of Defense.

�Option� means a unilateral right in a contract by which,
for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

�Organizational conflict of interest� means that because of
other activities or relationships with other persons, a person is
unable or potentially unable to render impartial assistance or
advice to the Government, or the person�s objectivity in per-
forming the contract work is or might be otherwise impaired,
or a person has an unfair competitive advantage.

�Outlying areas� means�
(1) Commonwealths.(i) Puerto Rico.

(ii) The Northern Mariana Islands;
(2) Territories.(i) American Samoa.

(ii) Guam.
(iii) U.S. Virgin Islands; and

(3) Minor outlying islands.(i) Baker Island.
(ii) Howland Island.
(iii) Jarvis Island.
(iv) Johnston Atoll.
(v) Kingman Reef.
(vi) Midway Islands.
(vii) Navassa Island.
(viii) Palmyra Atoll.
(ix) Wake Atoll.

�Overtime� means time worked by a contractor�s
employee in excess of the employee�s normal workweek.

�Overtime premium� means the difference between the
contractor�s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium, i.e., the difference between the con-
tractor's regular rate of pay to an employee and the higher rate
paid for extra-pay-shift work.

FAC 2005�83 OCTOBER 1, 2015



SUBPART 2.1�DEFINITIONS 2.101

2.1-11

�Ozone-depleting substance� means any substance the
Environmental Protection Agency designates in
40 CFR Part 82 as�

(1) Class I, including, but not limited to, chlorofluoro-
carbons, halons, carbon tetrachloride, and methyl chloroform;
or

(2) Class II, including, but not limited to,
hydrochlorofluorocarbons.

�Partial termination� means the termination of a part, but
not all, of the work that has not been completed and accepted
under a contract.

�Past performance� means an offeror�s or contractor�s per-
formance on active and physically completed contracts (see
4.804-4).

�Performance-based acquisition (PBA)� means an acqui-
sition structured around the results to be achieved as opposed
to the manner by which the work is to be performed.

�Performance Work Statement (PWS)� means a statement
of work for performance-based acquisitions that describes the
required results in clear, specific and objective terms with
measurable outcomes.

�Personal property� means property of any kind or interest
in it except real property, records of the Federal Government,
and naval vessels of the following categories:

(1) Battleships;
(2) Cruisers;
(3) Aircraft carriers;
(4) Destroyers; and
(5) Submarines.

�Personal services contract� means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).

�Plant clearance officer� means an authorized representa-
tive of the contracting officer, appointed in accordance with
agency procedures, responsible for screening, redistributing,
and disposing of contractor inventory from a contractor�s
plant or work site. The term �Contractor�s plant� includes, but
is not limited to, Government-owned contractor-operated
plants, Federal installations, and Federal and non-Federal
industrial operations, as may be required under the scope of
the contract.

�Pollution prevention� means any practice that�
(1)(i) Reduces the amount of any hazardous substance,

pollutant, or contaminant entering any waste stream or other-
wise released into the environment (including fugitive emis-
sions) prior to recycling, treatment, or disposal; and

(ii) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

(3) Protects natural resources by conservation.

�Power of attorney� means the authority given one person
or corporation to act for and obligate another, as specified in
the instrument creating the power; in corporate suretyship, an
instrument under seal that appoints an attorney-in-fact to act
in behalf of a surety company in signing bonds (see also
�attorney-in-fact� at 28.001).

�Preaward survey� means an evaluation of a prospective
contractor�s capability to perform a proposed contract.

�Preponderance of the evidence� means proof by informa-
tion that, compared with that opposing it, leads to the conclu-
sion that the fact at issue is more probably true than not.

�Pricing� means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

�Principal� means an officer, director, owner, partner, or a
person having primary management or supervisory responsi-
bilities within a business entity (e.g., general manager; plant
manager; head of a division or business segment; and similar
positions).

�Procurement� (see �acquisition�).
�Procuring activity� means a component of an executive

agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency regu-
lations specify otherwise, the term �procuring activity� is
synonymous with �contracting activity.�

�Projected average loss� means the estimated long-term
average loss per period for periods of comparable exposure to
risk of loss.

�Proper invoice� means an invoice that meets the mini-
mum standards specified in 32.905(b).

�Purchase order,� when issued by the Government, means
an offer by the Government to buy supplies or services,
including construction and research and development, upon
specified terms and conditions, using simplified acquisition
procedures.

�Qualification requirement� means a Government require-
ment for testing or other quality assurance demonstration that
must be completed before award of a contract.

�Qualified products list (QPL)� means a list of products
that have been examined, tested, and have satisfied all appli-
cable qualification requirements.

�Receiving report� means written evidence that indicates
Government acceptance of supplies delivered or services per-
formed (see subpart 46.6). Receiving reports must meet the
requirements of 32.905(c).

�Recovered material� means waste materials and by-prod-
ucts recovered or diverted from solid waste, but the term does
not include those materials and by-products generated from,
and commonly reused within, an original manufacturing pro-
cess. For use in subpart 11.3 for paper and paper products, see
the definition at 11.301.

�Registered in the System for Award Management (SAM)
database� means that�

(1) The Contractor has entered all mandatory informa-
tion, including the DUNS number or the DUNS+4 number,
the Contractor and Government Entity (CAGE) code, as well
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as data required by the Federal Funding Accountability and
Transparency Act of 2006 (see subpart 4.14), into the SAM
database;

(2) The Contractor has completed the Core, Assertions,
Representations and Certifications, and Points of Contact sec-
tions of the registration in the SAM database;

(3) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
Number (TIN) with the Internal Revenue Service (IRS). The
contractor will be required to provide consent for TIN valida-
tion to the Government as a part of the SAM registration pro-
cess; and

(4) The Government has marked the record Active.
�Renewable energy� means energy produced by solar,

wind, geothermal, biomass, landfill gas, ocean (including
tidal, wave, current, and thermal), municipal solid waste, or
new hydroelectric generation capacity achieved from
increased efficiency or additions of new capacity at an exist-
ing hydroelectric project (Energy Policy Act of 2005, 42
U.S.C. 15852).

�Renewable energy technology� means�
(1) Technologies that use renewable energy to provide

light, heat, cooling, or mechanical or electrical energy for use
in facilities or other activities; or

(2) The use of integrated whole-building designs that
rely upon renewable energy resources, including passive solar
design.

�Requesting agency� means the agency that has the
requirement for an interagency acquisition.

�Residual value� means the proceeds, less removal and
disposal costs, if any, realized upon disposition of a tangible
capital asset. It usually is measured by the net proceeds from
the sale or other disposition of the asset, or its fair value if the
asset is traded in on another asset. The estimated residual
value is a current forecast of the residual value.

�Responsible audit agency� means the agency that is
responsible for performing all required contract audit services
at a business unit.

�Responsible prospective contractor� means a contractor
that meets the standards in 9.104.

�Scrap� means personal property that has no value except
its basic metallic, mineral, or organic content.

�Segment� means one of two or more divisions, product
departments, plants, or other subdivisions of an organization
reporting directly to a home office, usually identified with
responsibility for profit and/or producing a product or service.
The term includes�

(1) Government-owned contractor-operated (GOCO)
facilities; and

(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has�

(i) A majority ownership; or
(ii) Less than a majority ownership, but over which

it exercises control.

�Self-insurance� means the assumption or retention of the
risk of loss by the contractor, whether voluntarily or involun-
tarily. Self-insurance includes the deductible portion of pur-
chased insurance.

�Senior procurement executive� means the individual
appointed pursuant to 41 U.S.C. 1702(c) who is responsible
for management direction of the acquisition system of the
executive agency, including implementation of the unique
acquisition policies, regulations, and standards of the execu-
tive agency.

�Service-disabled veteran-owned small business
concern��

(1) Means a small business concern�

(i) Not less than 51 percent of which is owned by one
or more service-disabled veterans or, in the case of any pub-
licly owned business, not less than 51 percent of the stock of
which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a service-disabled veteran with perma-
nent and severe disability, the spouse or permanent caregiver
of such veteran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with a disability that is service-
connected, as defined in 38 U.S.C. 101(16).

�Servicing agency� means the agency that will conduct an
assisted acquisition on behalf of the requesting agency.

�Shall� means the imperative.

�Shipment� means freight transported or to be transported.

�Shop drawings� means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or both
of the following:

(1) The proposed fabrication and assembly of structural
elements.

(2) The installation (i.e., form, fit, and attachment
details) of materials or equipment.

�Should� means an expected course of action or policy that
is to be followed unless inappropriate for a particular
circumstance.

�Signature� or �signed� means the discrete, verifiable
symbol of an individual that, when affixed to a writing with
the knowledge and consent of the individual, indicates a pres-
ent intention to authenticate the writing. This includes elec-
tronic symbols.

�Simplified acquisition procedures� means the methods
prescribed in part 13 for making purchases of supplies or
services.

�Simplified acquisition threshold� means $150,000 (41
U.S.C. 134), except for acquisitions of supplies or services
that, as determined by the head of the agency, are to be used
to support a contingency operation or to facilitate defense
against or recovery from nuclear, biological, chemical, or
radiological attack (41 U.S.C. 1903), the term means�
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(1) $300,000 for any contract to be awarded and per-
formed, or purchase to be made, inside the United States; and

(2) $1 million for any contract to be awarded and per-
formed, or purchase to be made, outside the United States.

�Single, Governmentwide point of entry,� means the one
point of entry to be designated by the Administrator of OFPP
that will allow the private sector to electronically access pro-
curement opportunities Governmentwide.

�Small business concern� means a concern, including its
affiliates, that is independently owned and operated, not dom-
inant in the field of operation in which it is bidding on Gov-
ernment contracts, and qualified as a small business under the
criteria and size standards in 13 CFR part 121 (see 19.102).
Such a concern is �not dominant in its field of operation�
when it does not exercise a controlling or major influence on
a national basis in a kind of business activity in which a num-
ber of business concerns are primarily engaged. In determin-
ing whether dominance exists, consideration must be given to
all appropriate factors, including volume of business, number
of employees, financial resources, competitive status or posi-
tion, ownership or control of materials, processes, patents,
license agreements, facilities, sales territory, and nature of
business activity. (See 15 U.S.C. 632.)

�Small business subcontractor� means a concern, includ-
ing affiliates, that for subcontracts valued at�

(1) $15,000 or less, does not have more than
500 employees; and

(2) More than $15,000, does not have employees or
average annual receipts exceeding the size standard in
13 CFR Part 121 (see 19.102) for the product or service it is
providing on the subcontract.

�Small disadvantaged business concern� consistent with
13 CFR 124.1002, means a small business concern under the
size standard applicable to the acquisition, that:

(1) Is at least 51 percent unconditionally and directly
owned (as defined at 13 CFR 124.105) by�

(i) One or more socially disadvantaged (as defined at
13 CFR 124.103) and economically disadvantaged (as
defined at 13 CFR 124.104) individuals who are citizens of
the United States; and

(ii) Each individual claiming economic disadvantage
has a net worth not exceeding $750,000 after taking into
account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(2) The management and daily business operations of
which are controlled (as defined at 13 CFR 124.106) by indi-
viduals who meet the criteria in paragraphs (1)(i) and (ii) of
this definition.

�Sole source acquisition� means a contract for the pur-
chase of supplies or services that is entered into or proposed
to be entered into by an agency after soliciting and negotiating
with only one source.

�Solicitation� means any request to submit offers or quo-
tations to the Government. Solicitations under sealed bid pro-
cedures are called �invitations for bids.� Solicitations under

negotiated procedures are called �requests for proposals.�
Solicitations under simplified acquisition procedures may
require submission of either a quotation or an offer.

�Solicitation provision or provision� means a term or con-
dition used only in solicitations and applying only before con-
tract award.

�Source selection information� means any of the following
information that is prepared for use by an agency for the pur-
pose of evaluating a bid or proposal to enter into an agency
procurement contract, if that information has not been previ-
ously made available to the public or disclosed publicly:

(1) Bid prices submitted in response to an agency invi-
tation for bids, or lists of those bid prices before bid opening.

(2) Proposed costs or prices submitted in response to an
agency solicitation, or lists of those proposed costs or prices.

(3) Source selection plans.
(4) Technical evaluation plans.
(5) Technical evaluations of proposals.
(6) Cost or price evaluations of proposals.
(7) Competitive range determinations that identify pro-

posals that have a reasonable chance of being selected for
award of a contract.

(8) Rankings of bids, proposals, or competitors.
(9) Reports and evaluations of source selection panels,

boards, or advisory councils.
(10) Other information marked as �Source Selection

Information�See FAR 2.101 and 3.104� based on a case-by-
case determination by the head of the agency or the contract-
ing officer, that its disclosure would jeopardize the integrity or
successful completion of the Federal agency procurement to
which the information relates.

�Special competency� means a special or unique capabil-
ity, including qualitative aspects, developed incidental to the
primary functions of the Federally Funded Research and
Development Centers to meet some special need.

�Special test equipment� means either single or multipur-
pose integrated test units engineered, designed, fabricated, or
modified to accomplish special purpose testing in performing
a contract. It consists of items or assemblies of equipment
including foundations and similar improvements necessary
for installing special test equipment, and standard or general
purpose items or components that are interconnected and
interdependent so as to become a new functional entity for
special testing purposes. Special test equipment does not
include material, special tooling, real property, and equipment
items used for general testing purposes or property that with
relatively minor expense can be made suitable for general pur-
pose use.

�Special tooling� means jigs, dies, fixtures, molds, pat-
terns, taps, gauges, and all components of these items includ-
ing foundations and similar improvements necessary for
installing special tooling, and which are of such a specialized
nature that without substantial modification or alteration their
use is limited to the development or production of particular
supplies or parts thereof or to the performance of particular
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services. Special tooling does not include material, special test
equipment, real property, equipment, machine tools, or simi-
lar capital items.

�State and local taxes� means taxes levied by the States, the
District of Columbia, outlying areas of the United States, or
their political subdivisions.

�Statement of Objectives (SOO)� means a Government-
prepared document incorporated into the solicitation that
states the overall performance objectives. It is used in solici-
tations when the Government intends to provide the maxi-
mum flexibility to each offeror to propose an innovative
approach.

�Substantial evidence� means information sufficient to
support the reasonable belief that a particular act or omission
has occurred.

�Substantially as follows� or �substantially the same as,�
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to prepare
and utilize a variation of that provision or clause to accommo-
date requirements that are peculiar to an individual acquisi-
tion; provided that the variation includes the salient features
of the FAR provision or clause, and is not inconsistent with the
intent, principle, and substance of the FAR provision or clause
or related coverage of the subject matter.

�Supplemental agreement� means a contract modification
that is accomplished by the mutual action of the parties.

�Supplies� means all property except land or interest in
land. It includes (but is not limited to) public works, buildings,
and facilities; ships, floating equipment, and vessels of every
character, type, and description, together with parts and acces-
sories; aircraft and aircraft parts, accessories, and equipment;
machine tools; and the alteration or installation of any of the
foregoing.

�Supporting a diplomatic or consular mission� means per-
forming outside the United States under a contract adminis-
tered by Federal agency personnel who are subject to the
direction of a Chief of Mission.

�Surety� means an individual or corporation legally liable
for the debt, default, or failure of a principal to satisfy a con-
tractual obligation. The types of sureties referred to are as
follows:

(1) An individual surety is one person, as distinguished
from a business entity, who is liable for the entire penal
amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of liability
for each surety may be stated.

�Surplus property� means excess personal property not
required by any Federal agency as determined by the Admin-
istrator of the General Services Administration (GSA). (See
41 CFR 102-36.40).

�Suspension� means action taken by a suspending official
under 9.407 to disqualify a contractor temporarily from Gov-
ernment contracting and Government-approved subcontract-
ing; a contractor that is disqualified is �suspended.�

�Sustainable acquisition� means acquiring goods and ser-
vices in order to create and maintain conditions�

(1) Under which humans and nature can exist in productive
harmony; and

(2) That permit fulfilling the social, economic, and other
requirements of present and future generations.

�System for Award Management (SAM)� means the pri-
mary Government repository for prospective Federal awardee
and Federal awardee information and the centralized Govern-
ment system for certain contracting, grants, and other assis-
tance-related processes.  It includes�

(1) Data collected from prospective Federal awardees
required for the conduct of business with the Government;

(2) Prospective contractor-submitted annual representa-
tions and certifications in accordance with FAR subpart 4.12;
and

(3) Identification of those parties excluded from receiv-
ing Federal contracts, certain subcontracts, and certain types
of Federal financial and non-financial assistance and benefits.

�Task order� means an order for services placed against an
established contract or with Government sources.

�Taxpayer Identification Number (TIN)� means the num-
ber required by the IRS to be used by the offeror in reporting
income tax and other returns. The TIN may be either a Social
Security Number or an Employer Identification Number.

�Technical data� means recorded information (regardless
of the form or method of the recording) of a scientific or tech-
nical nature (including computer databases and computer
software documentation). This term does not include com-
puter software or financial, administrative, cost or pricing, or
management data or other information incidental to contract
administration. The term includes recorded information of a
scientific or technical nature that is included in computer data-
bases (See 41 U.S.C. 116).

�Termination for convenience� means the exercise of the
Government�s right to completely or partially terminate per-
formance of work under a contract when it is in the Govern-
ment�s interest.

�Termination for default� means the exercise of the Gov-
ernment�s right to completely or partially terminate a contract
because of the contractor�s actual or anticipated failure to per-
form its contractual obligations.

�Termination inventory� means any property purchased,
supplied, manufactured, furnished, or otherwise acquired for
the performance of a contract subsequently terminated and
properly allocable to the terminated portion of the contract. It
includes Government-furnished property. It does not include
any facilities, material, special test equipment, or special tool-
ing that are subject to a separate contract or to a special con-
tract requirement governing their use or disposition.

(FAC 2005�83)



SUBPART 3.10�CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT 3.1004

3.10-1

Subpart 3.10�Contractor Code of Business 
Ethics and Conduct

3.1000 Scope of subpart.
This subpart�
(a) Implements 41 U.S.C. 3509, Notification of Violations

of Federal Criminal Law or Overpayments; and
(b) Prescribes policies and procedures for the establish-

ment of contractor codes of business ethics and conduct, and
display of agency Office of Inspector General (OIG) fraud
hotline posters.

3.1001 Definitions.
As used in this subpart�
�Subcontract� means any contract entered into by a sub-

contractor to furnish supplies or services for performance of
a prime contract or a subcontract.

�Subcontractor� means any supplier, distributor, vendor, or
firm that furnished supplies or services to or for a prime con-
tractor or another subcontractor.

�United States� means the 50 States, the District of Colum-
bia, and outlying areas.

3.1002 Policy.
(a) Government contractors must conduct themselves with

the highest degree of integrity and honesty.
(b) Contractors should have a written code of business eth-

ics and conduct. To promote compliance with such code of
business ethics and conduct, contractors should have an
employee business ethics and compliance training program
and an internal control system that�

(1) Are suitable to the size of the company and extent
of its involvement in Government contracting;

(2) Facilitate timely discovery and disclosure of
improper conduct in connection with Government contracts;
and

(3) Ensure corrective measures are promptly instituted
and carried out.

3.1003 Requirements.
(a) Contractor requirements. (1) Although the policy at

3.1002 applies as guidance to all Government contractors, the
contractual requirements set forth in the clauses at 52.203-13,
Contractor Code of Business Ethics and Conduct, and
52.203-14, Display of Hotline Poster(s), are mandatory if the
contracts meet the conditions specified in the clause prescrip-
tions at 3.1004.

(2) Whether or not the clause at 52.203-13 is applicable,
a contractor may be suspended and/or debarred for knowing
failure by a principal to timely disclose to the Government, in
connection with the award, performance, or closeout of a
Government contract performed by the contractor or a sub-
contract awarded thereunder, credible evidence of a violation

of Federal criminal law involving fraud, conflict of interest,
bribery, or gratuity violations found in Title 18 of the United
States Code or a violation of the civil False Claims Act.
Knowing failure to timely disclose credible evidence of any
of the above violations remains a cause for suspension and/or
debarment until 3 years after final payment on a contract (see
9.406-2(b)(1)(vi) and 9.407-2(a)(8)).

(3) The Payment clauses at FAR 52.212-4(i)(5),
52.232-25(d), 52.232-26(c), and 52.232-27(l) require that, if
the contractor becomes aware that the Government has over-
paid on a contract financing or invoice payment, the contrac-
tor shall remit the overpayment amount to the Government. A
contractor may be suspended and/or debarred for knowing
failure by a principal to timely disclose credible evidence of
a significant overpayment, other than overpayments resulting
from contract financing payments as defined in 32.001 (see
9.406-2(b)(1)(vi) and 9.407-2(a)(8)).

(b) Notification of possible contractor violation. If the con-
tracting officer is notified of possible contractor violation of
Federal criminal law involving fraud, conflict of interest, brib-
ery, or gratuity violations found in Title 18 U.S.C.; or a viola-
tion of the civil False Claims Act, the contracting officer
shall�

(1) Coordinate the matter with the agency Office of the
Inspector General; or

(2) Take action in accordance with agency procedures.
(c) Fraud Hotline Poster. (1) Agency OIGs are responsi-

ble for determining the need for, and content of, their respec-
tive agency OIG fraud hotline poster(s).

(2) When requested by the Department of Homeland
Security, agencies shall ensure that contracts funded with
disaster assistance funds require display of any fraud hotline
poster applicable to the specific contract. As established by
the agency OIG, such posters may be displayed in lieu of, or
in addition to, the agency�s standard poster.

3.1004 Contract clauses.

(a) Insert the clause at FAR 52.203-13, Contractor Code of
Business Ethics and Conduct, in solicitations and contracts if
the value of the contract is expected to exceed $5.5 million and
the performance period is 120 days or more.

(b)(1) Unless the contract is for the acquisition of a com-
mercial item or will be performed entirely outside the United
States, insert the clause at FAR 52.203-14, Display of Hotline
Poster(s), if�

(i) The contract exceeds $5.5 million or a lesser
amount established by the agency; and

(ii)(A) The agency has a fraud hotline poster; or
(B) The contract is funded with disaster assis-

tance funds.
(2) In paragraph (b)(3) of the clause, the contracting

officer shall�
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(i) Identify the applicable posters; and
(ii) Insert the website link(s) or other contact infor-

mation for obtaining the agency and/or Department of Home-
land Security poster.

(3) In paragraph (d) of the clause, if the agency has
established policies and procedures for display of the OIG
fraud hotline poster at a lesser amount, the contracting officer
shall replace �$5.5 million� with the lesser amount that the
agency has established.
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Subpart 4.6�Contract Reporting

4.600 Scope of subpart.

This subpart prescribes uniform reporting requirements for
the Federal Procurement Data System (FPDS).

4.601 Definitions.
As used in this subpart�

�Contract action� means any oral or written action that
results in the purchase, rent, or lease of supplies or equipment,
services, or construction using appropriated dollars over the
micro-purchase threshold, or modifications to these actions
regardless of dollar value. Contract action does not include
grants, cooperative agreements, other transactions, real prop-
erty leases, requisitions from Federal stock, training authori-
zations, or other non-FAR based transactions.

�Contract action report (CAR)� means contract action
data required to be entered into the Federal Procurement Data
System (FPDS).

�Definitive contract� means any contract that must be
reported to FPDS other than an indefinite delivery vehicle.
This definition is only for FPDS, and is not intended to apply
to Part 16.

�Entitlement program� means a Federal program that
guarantees a certain level of benefits to persons or other enti-
ties who meet requirements set by law, such as Social Secu-
rity, farm price supports, or unemployment benefits.

�Generic DUNS number� means a DUNS number
assigned to a category of vendors not specific to any individ-
ual or entity.

�Indefinite delivery vehicle (IDV)� means an indefinite
delivery contract or agreement that has one or more of the fol-
lowing clauses:

(1) 52.216-18, Ordering.
(2) 52.216-19, Order Limitations.
(3) 52.216-20, Definite Quantity.

(4) 52.216-21, Requirements.
(5) 52.216-22, Indefinite Quantity.
(6) Any other clause allowing ordering.

4.602 General.
(a) The FPDS provides a comprehensive web-based tool

for agencies to report contract actions. The resulting data pro-
vides�

(1) A basis for recurring and special reports to the Pres-
ident, the Congress, the Government Accountability Office,
Federal executive agencies, and the general public;

(2) A means of measuring and assessing the effect of
Federal contracting on the Nation's economy and the extent to
which small, veteran-owned small, service-disabled veteran-
owned small, HUBZone small, small disadvantaged, women-
owned small business concerns, and AbilityOne nonprofit
agencies operating under 41 U.S.C. chapter 85, Committee for

Purchase from People Who Are Blind or Severely Disabled,
are sharing in Federal contracts;

(3) A means of measuring and assessing the effect of
Federal contracting for promoting sustainable technologies,
materials, products, and high-performance sustainable build-
ings. This is accomplished by collecting and reporting agency
data on sustainable acquisition, including types of products
purchased, the purchase costs, and the exceptions used for
other than sustainable acquisition; and

(4) A means of measuring and assessing the effect of
other policy and management initiatives (e.g., performance
based acquisitions and competition).

(b) FPDS does not provide reports for certain acquisition
information used in the award of a contract action (e.g., sub-
contracting data, funding data, or accounting data).

(c) The FPDS Web site, https://www.fpds.gov, provides
instructions for submitting data. It also provides�

(1) A complete list of departments, agencies, and other
entities that submit data to the FPDS;

(2) Technical and end-user guidance;
(3) A computer-based tutorial; and
(4) Information concerning reports not generated in

FPDS.

4.603 Policy.
(a) In accordance with the Federal Funding Accountability

and Transparency Act of 2006 (Pub. L. 109-282), all unclas-
sified Federal award data must be publicly accessible.

(b) Executive agencies shall use FPDS to maintain publicly
available information about all unclassified contract actions
exceeding the micro-purchase threshold, and any modifica-
tions to those actions that change previously reported contract
action report data, regardless of dollar value.

(c) Agencies awarding assisted acquisitions or direct
acquisitions must report these actions and identify the Pro-
gram/Funding Agency and Office Codes from the applicable
agency codes maintained by each agency at FPDS. These
codes represent the agency and office that has provided the
predominant amount of funding for the contract action. For
assisted acquisitions, the requesting agency will receive
socioeconomic credit for meeting agency small business
goals, where applicable. Requesting agencies shall provide
the appropriate agency/bureau component code as part of the
written interagency agreement between the requesting and
servicing agencies (see 17.502-1(b)(1)).

(d) Agencies awarding contract actions with a mix of
appropriated and non-appropriated funding shall only report
the full appropriated portion of the contract action in FPDS.

4.604 Responsibilities.

(a) The Senior Procurement Executive in coordination
with the head of the contracting activity is responsible for
developing and monitoring a process to ensure timely and
accurate reporting of contractual actions to FPDS.

(b)(1) The responsibility for the completion and accuracy
of the individual contract action report (CAR) resides with the
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contracting officer who awarded the contract action. CARs in
a draft or error status in FPDS are not considered complete.

(2) The CAR must be confirmed for accuracy by the
contracting officer prior to release of the contract award. The
CAR must then be completed in FPDS within three business
days after contract award.

(3) For any action awarded in accordance with FAR
6.302-2 or pursuant to any of the authorities listed at FAR sub-
part 18.2, the CAR must be completed in FPDS within 30 days
after contract award.

(4) When the contracting office receives written notifi-
cation that a contractor has changed its size status in accor-
dance with the clause at 52.219-28, Post-Award Small
Business Program Rerepresentation, the contracting officer
shall update the size status in FPDS within 30 days after
receipt of contractor�s notification of rerepresentation.

(5) If after award of a contract, the contracting officer
receives written notification of SBA�s final decision on a pro-
test concerning a size determination, the contracting officer
shall update FPDS to reflect the final decision.

(c) The chief acquisition officer of each agency required to
report its contract actions must submit to the General Services
Administration (GSA), in accordance with FPDS guidance,
within 120 days after the end of each fiscal year, an annual cer-
tification of whether, and to what degree, agency CAR data for
the preceding fiscal year is complete and accurate.

4.605 Procedures.
(a) Procurement Instrument Identifier (PIID). Agencies

shall have in place a process that ensures that each PIID
reported to FPDS is unique Governmentwide, for all solicita-
tions, contracts, blanket purchase agreements, basic agree-
ments, basic ordering agreements, or orders in accordance
with 4.1601 to 4.1603, and will remain so for at least 20 years
from the date of contract award. Other pertinent PIID instruc-
tions for FPDS reporting can be found at https://
www.fpds.gov.

(b) Data Universal Numbering System. The contracting
officer must identify and report a Data Universal Numbering
System (DUNS) number (Contractor Identification Number)
for the successful offeror on a contract action. The DUNS
number reported must identify the successful offeror's name
and address as stated in the offer and resultant contract, and
as registered in the System for Award Management database
in accordance with the provision at 52.204-7, System for
Award Management. The contracting officer must ask the
offeror to provide its DUNS number by using either the pro-
vision at 52.204-6, Data Universal Numbering System Num-
ber, the provision at 52.204-7, System for Award
Management, or the provision at 52.212-1, Instructions to
Offerors�Commercial Items. (For a discussion of the Com-
mercial and Government Entity (CAGE) Code, which is a dif-
ferent identification number, see subpart 4.18.)

(c) Generic DUNS number. (1) The use of a generic DUNS
number should be limited, and only used in the situations

described in paragraph (c)(2) of this section. Use of a generic
DUNS number does not supersede the requirements of either
provisions 52.204-6 or 52.204-7 (if present in the solicitation)
for the contractor to have a DUNS number assigned.

(2) Authorized generic DUNS numbers, maintained by
the Integrated Award Environment (IAE) program office
(https://www.acquisition.gov), may be used to report con-
tracts in lieu of the contractor's actual DUNS number only
for�

(i) Contract actions valued at or below $30,000 that
are awarded to a contractor that is�

(A) A student;
(B) A dependent of either a veteran, foreign ser-

vice officer, or military member assigned outside the United
States and its outlying areas (as defined in 2.101); or

(C) Located outside the United States and its out-
lying areas for work to be performed outside the United States
and its outlying areas and the contractor does not otherwise
have a DUNS number;

(ii) Contracts valued above $30,000 awarded to indi-
viduals located outside the United States and its outlying areas
for work to be performed outside the United States and its out-
lying areas; or

(iii) Contracts when specific public identification of
the contracted party could endanger the mission, contractor, or
recipients of the acquired goods or services. The contracting
officer must include a written determination in the contract
file of a decision applicable to authority under this paragraph
(c)(2)(iii).

(d) American Recovery and Reinvestment Act actions. The
contracting officer, when entering data in FPDS, shall use the
instructions at https://www.fpds.gov to identify any action
funded in whole or in part by the American Recovery and
Reinvestment Act of 2009 (Pub. L. 111-5).

(e) Office Codes. Agencies shall by March 1, 2016�

(1) Use the Activity Address Code (AAC), as defined in
2.101, assigned to the issuing contracting office as the con-
tracting office code, and

(2) Use the AAC assigned to the program/funding office
providing the predominance of funding for the contract action
as the program/funding office code.

4.606 Reporting Data.

(a) Actions required to be reported to FPDS.(1) As a min-
imum, agencies must report the following contract actions
over the micro-purchase threshold, regardless of solicitation
process used, and agencies must report any modification to
these contract actions that change previously reported con-
tract action data, regardless of dollar value:

(i) Definitive contracts, including purchase orders
and imprest fund buys over the micro-purchase threshold
awarded by a contracting officer.

(ii) Indefinite delivery vehicle (identified as an
�IDV� in FPDS). Examples of IDVs include the following:
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Subpart 4.11�System for Award 
Management

4.1100 Scope.

This subpart prescribes policies and procedures for requir-
ing contractor registration in the System for Award Manage-
ment (SAM) database to�

(a) Increase visibility of vendor sources (including their
geographical locations) for specific supplies and services; and

(b) Establish a common source of vendor data for the
Government.

4.1101 Definition.

As used in this subpart�

�Agreement� means basic agreement, basic ordering
agreement, or blanket purchase agreement.

4.1102 Policy.

(a) Prospective contractors shall be registered in the SAM
database prior to award of a contract or agreement, except
for�

(1) Purchases under the micro-purchase threshold that
use a Governmentwide commercial purchase card as both the
purchasing and payment mechanism, as opposed to using the
purchase card for payment only;

(2) Classified contracts (see 2.101) when registration in
the SAM database, or use of SAM data, could compromise the
safeguarding of classified information or national security;

(3) Contracts awarded by�

(i) Deployed contracting officers in the course of
military operations, including, but not limited to, contingency
operations as defined in 10 U.S.C. 101(a)(13) or humanitar-
ian or peacekeeping operations as defined in
10 U.S.C. 2302(7);

(ii) Contracting officers located outside the United
States and its outlying areas, as defined in 2.101, for work to
be performed in support of diplomatic or developmental oper-
ations, including those performed in support of foreign assis-
tance programs overseas, in an area that has been designated
by the Department of State as a danger pay post (see http://
aoprals.state.gov/Web920/danger_pay_all.asp); or

(iii) Contracting officers in the conduct of emer-
gency operations, such as responses to natural or environmen-
tal disasters or national or civil emergencies, e.g., Robert T.
Stafford Disaster Relief and Emergency Assistance Act
(42 U.S.C. 5121);

(4) Contracts with individuals for performance outside
the United States and its outlying areas;

(5) Contracts to support unusual or compelling needs
(see 6.302-2);

(6) Contract actions at or below $30,000 awarded to for-
eign vendors for work performed outside the United States, if

it is impractical to obtain System for Award Management reg-
istration; and

(7) Micro-purchases that do not use the electronic funds
transfer (EFT) method for payment and are not required to be
reported (see Subpart 4.6).

(b) If practical, the contracting officer shall modify the
contract or agreement awarded under paragraph (a)(3) of this
section to require SAM registration.

(c) (1) (i) If a contractor has legally changed its business
name, �doing business as� name, or division name (whichever
is shown on the contract), or has transferred the assets used in
performing the contract, but has not completed the necessary
requirements regarding novation and change-of-name agree-
ments in Subpart 42.12, the contractor shall provide the
responsible contracting officer a minimum of one business
day�s written notification of its intention to change the name
in the SAM database; comply with the requirements of
Subpart 42.12; and agree in writing to the timeline and proce-
dures specified by the responsible contracting officer. The
contractor must provide with the notification sufficient docu-
mentation to support the legally changed name.

(ii) If the contractor fails to comply with the require-
ments of paragraph (c)(1)(i) of the clause at 52.204-13, Sys-
tem for Award Management Maintenance, or fails to perform
the agreement at 52.204-13, paragraph (c)(1)(i)(C), and, in
the absence of a properly executed novation or change-of-
name agreement, the SAM information that shows the con-
tractor to be other than the contractor indicated in the contract
will be considered to be incorrect information within the
meaning of the �Suspension of Payment� paragraph of the
EFT clause of the contract.

(2) The contractor shall not change the name or address
for electronic funds transfer payments (EFT) or manual pay-
ments, as appropriate, in the SAM record to reflect an assignee
for the purpose of assignment of claims (see Subpart 32.8,
Assignment of Claims).

(3) Assignees shall be separately registered in the SAM
database. Information provided to the contractor�s SAM
record that indicates payments, including those made by EFT,
to an ultimate recipient other than that contractor will be con-
sidered to be incorrect information within the meaning of the
�Suspension of payment� paragraph of the EFT clause of the
contract.

4.1103 Procedures.

(a) Unless the acquisition is exempt under 4.1102, the con-
tracting officer�

(1) Shall verify that the prospective contractor is regis-
tered in the SAM database (see paragraph (b) of this section)
before awarding a contract or agreement. Contracting officers
are encouraged to check the SAM early in the acquisition pro-
cess, after the competitive range has been established, and
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then communicate to the unregistered offerors that they must
register;

(2) Should use the DUNS number or, if applicable, the
DUNS+4 number, to verify registration�

(i) Via the Internet via https://www.acquisition.gov;
(ii) As otherwise provided by agency procedures;

and
(3) Need not verify registration before placing an order

or call if the contract or agreement includes the provision at
52.204-7, or the clause at 52.212-4, or a similar agency clause,
except when use of the Governmentwide commercial pur-
chase card is contemplated as a method of payment. (See
32.1108(b)(2)).

(b) If the contracting officer, when awarding a contract or
agreement, determines that a prospective contractor is not reg-
istered in the SAM database and an exception to the registra-
tion requirements for the award does not apply (see 4.1102),
the contracting officer shall�

(1) If the needs of the requiring activity allow for a
delay, make award after the apparently successful offeror has
registered in the SAM database. The contracting officer shall
advise the offeror of the number of days it will be allowed to
become registered. If the offeror does not become registered
by the required date, the contracting officer shall award to the
next otherwise successful registered offeror following the
same procedures (i.e., if the next apparently successful offeror
is not registered, the contracting officer shall advise the
offeror of the number of days it will be allowed to become
registered, etc.); or

(2) If the needs of the requiring activity do not allow for
a delay, proceed to award to the next otherwise successful reg-

istered offeror, provided that written approval is obtained at
one level above the contracting officer; or

(3) If the contract action is being awarded pursuant to
6.302-2, the contractor must be registered in the System for
Award Management within 30 days after contract award, or at
least three days prior to submission of the first invoice, which-
ever occurs first.

(c) Agencies shall protect against improper disclosure of
contractor SAM information.

(d) The contracting officer shall, on contractual documents
transmitted to the payment office, provide the DUNS number,
or, if applicable, the DUNS+4, in accordance with agency
procedures.

4.1104 Disaster Response Registry.
Contracting officers shall consult the Disaster Response

Registry via https://www.acquisition.gov when contracting
for debris removal, distribution of supplies, reconstruction,
and other disaster or emergency relief activities inside the
United States and outlying areas. (See 26.205).

4.1105 Solicitation provision and contract clauses.
(a)(1) Except as provided in 4.1102(a), use the provisions

at 52.204-7, System for Award Management, in solicitations.
(2) If the solicitation is anticipated to be awarded in

accordance with 4.1102(a)(5), the contracting officer shall use
the provision at 52.204-7, System for Award Management,
with its Alternate I.

(b) Insert the clause at 52.204-13, System for Award Man-
agement Maintenance, in solicitations that contain the provi-
sion at 52.204-7, and resulting contracts.
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Subpart 4.14�Reporting Executive 
Compensation and First-Tier Subcontract

Awards

4.1400 Scope of subpart.
This subpart implements section 2 of the Federal Funding

Accountability and Transparency Act of 2006 (Pub. L. 109-
282), as amended by section 6202 of the Government Funding
Transparency Act of 2008 (Pub. L. 110-252), which requires
contractors to report subcontract award data and the total com-
pensation of the five most highly compensated executives of
the contractor and subcontractor. The public may view first-
tier subcontract award data at http://usaspending.gov.

4.1401 Applicability.
(a) This subpart applies to all contracts with a value of

$30,000 or more. Nothing in this subpart requires the disclo-
sure of classified information.

(b) Reporting of subcontract information will be limited to
the first-tier subcontractor.

4.1402 Procedures.
(a) Agencies shall ensure that contractors comply with the

reporting requirements of 52.204-10, Reporting Executive
Compensation and First-Tier Subcontract Awards. Agencies
shall review contractor reports on a quarterly basis to ensure
the information is consistent with contract information. The
agency is not required to address data for which the agency
would not normally have supporting information, such as the
compensation information required of contractors and first-
tier subcontractors. However, the agency shall inform the con-
tractor of any inconsistencies with the contract information
and require that the contractor correct the report, or provide a
reasonable explanation as to why it believes the information

is correct. Agencies may review the reports at http://
www.fsrs.gov.

(b) When contracting officers report the contract action to
the Federal Procurement Data System (FPDS) in accordance
with FAR Subpart 4.6, certain data will then pre-populate
from FPDS, to assist contractors in completing and submitting
their reports. If data originating from FPDS is found by the
contractor to be in error when the contractor completes the
subcontract report, the contractor should notify the Govern-
ment contracting officer, who is responsible for correcting the
data in FPDS. Contracts reported using the generic DUNS
number allowed at FAR 4.605(c)(2) will interfere with the
contractor�s ability to comply with this reporting requirement,
because the data will not pre-populate from FPDS.

(c) If the contractor fails to comply with the reporting
requirements, the contracting officer shall exercise appropri-
ate contractual remedies. In addition, the contracting officer
shall make the contractor�s failure to comply with the report-
ing requirements a part of the contractor�s performance infor-
mation under Subpart 42.15.

(d) There is a reporting exception in 52.204-10(g) for con-
tractors and subcontractors who had gross income in the pre-
vious tax year under $300,000.

4.1403 Contract clause.

(a) Except as provided in paragraph (b) of this section, the
contracting officer shall insert the clause at 52.204-10,
Reporting Executive Compensation and First-Tier Subcon-
tract Awards, in all solicitations and contracts of $30,000 or
more.

(b) The clause is not prescribed for contracts that are not
required to be reported in the Federal Procurement Data Sys-
tem (FPDS) (see Subpart 4.6).
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Subpart 6.2�Full and Open Competition 
After Exclusion of Sources

6.200 Scope of subpart.

This subpart prescribes policy and procedures for provid-
ing for full and open competition after excluding one or more
sources.

6.201 Policy.

Acquisitions made under this subpart require use of the
competitive procedures prescribed in 6.102.

6.202 Establishing or maintaining alternative sources.

(a) Agencies may exclude a particular source from a con-
tract action in order to establish or maintain an alternative
source or sources for the supplies or services being acquired
if the agency head determines that to do so would�

(1) Increase or maintain competition and likely result in
reduced overall costs for the acquisition, or for any anticipated
acquisition;

(2) Be in the interest of national defense in having a
facility (or a producer, manufacturer, or other supplier) avail-
able for furnishing the supplies or services in case of a national
emergency or industrial mobilization;

(3) Be in the interest of national defense in establishing
or maintaining an essential engineering, research, or develop-
ment capability to be provided by an educational or other non-
profit institution or a federally funded research and
development center;

(4) Ensure the continuous availability of a reliable
source of supplies or services;

(5) Satisfy projected needs based on a history of high
demand; or

(6) Satisfy a critical need for medical, safety, or emer-
gency supplies.

(b)(1) Every proposed contract action under the authority
of paragraph (a) of this section shall be supported by a deter-
mination and findings (D&F) (see Subpart 1.7) signed by the
head of the agency or designee. This D&F shall not be made
on a class basis.

(2) Technical and requirements personnel are responsi-
ble for providing all necessary data to support their recom-
mendation to exclude a particular source.

(3) When the authority in paragraph (a)(1) of this sec-
tion is cited, the findings shall include a description of the esti-
mated reduction in overall costs and how the estimate was
derived.

6.203 Set-asides for small business concerns.

(a) To fulfill the statutory requirements relating to small
business concerns, contracting officers may set aside solicita-
tions to allow only such business concerns to compete. This

includes contract actions conducted under the Small Business
Innovation Research Program established under
Pub. L. 97-219.

(b) No separate justification or determination and findings
is required under this part to set aside a contract action for
small business concerns.

(c) Subpart 19.5 prescribes policies and procedures that
shall be followed with respect to set-asides.

6.204 Section 8(a) competition.

(a) To fulfill statutory requirements relating to section 8(a)
of the Small Business Act, as amended by Pub. L. 100-656,
contracting officers may limit competition to eligible 8(a)
contractors (see Subpart 19.8).

(b) No separate justification or determination and findings
is required under this part to limit competition to eligible 8(a)
contractors. (But see 6.302-5 and 6.303-1 for sole source 8(a)
awards over $22 million.)

6.205 Set-asides for HUBZone small business concerns.

(a) To fulfill the statutory requirements relating to the
HUBZone Act of 1997 (15 U.S.C. 631 note), contracting offi-
cers in participating agencies (see 19.1302) may set aside
solicitations to allow only qualified HUBZone small business
concerns to compete (see 19.1305).

(b) No separate justification or determination and findings
is required under this part to set aside a contract action for
qualified HUBZone small business concerns.

6.206 Set-asides for service-disabled veteran-owned
small business concerns.

(a) To fulfill the statutory requirements relating to the Vet-
erans Benefits Act of 2003 (15 U.S.C. 657f), contracting offi-
cers may set-aside solicitations to allow only service-disabled
veteran-owned small business concerns to compete
(see 19.1405).

(b) No separate justification or determination and findings
are required under this part to set aside a contract action for
service-disabled veteran-owned small business concerns.

6.207 Set-asides for economically disadvantaged women-
owned small business (EDWOSB) concerns or women-
owned small business (WOSB) concerns eligible under
the WOSB Program.

(a) To fulfill the statutory requirements relating to 15
U.S.C. 637(m), contracting officers may set aside solicitations
for only EDWOSB concerns or WOSB concerns eligible
under the WOSB Program (see 19.1505).

(b) No separate justification or determination and findings
is required under this part to set aside a contract action for
EDWOSB concerns or WOSB concerns eligible under the
WOSB Program.
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6.208 Set-asides for local firms during a major disaster or
emergency.

(a) To fulfill the statutory requirements relating to 42
U.S.C. 5150, contracting officers may set aside solicitations to
allow only offerors residing or doing business primarily in the
area affected by such major disaster or emergency to compete
(see Subpart 26.2).

(b) No separate justification or determination and findings
is required under this part to set aside a contract action. The
set-aside area specified by the contracting officer shall be a
geographic area within the area identified in a Presidential
declaration(s) of major disaster or emergency and any addi-
tional geographic areas identified by the Department of
Homeland Security.
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(ii) To establish or maintain an essential engineering,
research, or development capability to be provided by an edu-
cational or other nonprofit institution or a federally funded
research and development center; or

(iii) To acquire the services of an expert or neutral
person for any current or anticipated litigation or dispute.

(b) Application.(1) Use of the authority in
paragraph (a)(2)(i) of this subsection may be appropriate
when it is necessary to�

(i) Keep vital facilities or suppliers in business or
make them available in the event of a national emergency;

(ii) Train a selected supplier in the furnishing of crit-
ical supplies or services; prevent the loss of a supplier�s ability
and employees� skills; or maintain active engineering,
research, or development work;

(iii) Maintain properly balanced sources of supply
for meeting the requirements of acquisition programs in the
interest of industrial mobilization (when the quantity required
is substantially larger than the quantity that must be awarded
in order to meet the objectives of this authority, that portion
not required to meet such objectives will be acquired by pro-
viding for full and open competition, as appropriate, under
this part);

(iv) Create or maintain the required domestic capa-
bility for production of critical supplies by limiting competi-
tion to items manufactured in�

(A) The United States or its outlying areas; or
(B) The United States, its outlying areas, or

Canada.
(v) Continue in production, contractors that are man-

ufacturing critical items, when there would otherwise be a
break in production; or

(vi) Divide current production requirements among
two or more contractors to provide for an adequate industrial
mobilization base.

(2) Use of the authority in paragraph (a)(2)(ii) of this
subsection may be appropriate when it is necessary to�

(i) Establish or maintain an essential capability for
theoretical analyses, exploratory studies, or experiments in
any field of science or technology;

(ii) Establish or maintain an essential capability for
engineering or developmental work calling for the practical
application of investigative findings and theories of a scien-
tific or technical nature; or

(iii) Contract for supplies or services as are necessary
incident to paragraphs (b)(2)(i) or (ii) of this subsection.

(3) Use of the authority in paragraph (a)(2)(iii) of this
subsection may be appropriate when it is necessary to acquire
the services of either�

(i) An expert to use, in any litigation or dispute
(including any reasonably foreseeable litigation or dispute)
involving the Government in any trial, hearing, or proceeding
before any court, administrative tribunal, or agency, whether

or not the expert is expected to testify. Examples of such ser-
vices include, but are not limited to:

(A) Assisting the Government in the analysis,
presentation, or defense of any claim or request for adjustment
to contract terms and conditions, whether asserted by a con-
tractor or the Government, which is in litigation or dispute, or
is anticipated to result in dispute or litigation before any court,
administrative tribunal, or agency; or

(B) Participating in any part of an alternative dis-
pute resolution process, including but not limited to evalua-
tors, fact finders, or witnesses, regardless of whether the
expert is expected to testify; or

(ii) A neutral person, e.g., mediators or arbitrators, to
facilitate the resolution of issues in an alternative dispute res-
olution process.

(c) Limitations. Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304.

6.302-4 International agreement.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(4) or

41 U.S.C. 3304(a)(4).
(2) Full and open competition need not be provided for

when precluded by the terms of an international agreement or
a treaty between the United States and a foreign government
or international organization, or the written directions of a for-
eign government reimbursing the agency for the cost of the
acquisition of the supplies or services for such government.

(b) Application. This authority may be used in circum-
stances such as�

(1) When a contemplated acquisition is to be reim-
bursed by a foreign country that requires that the product be
obtained from a particular firm as specified in official written
direction such as a Letter of Offer and Acceptance; or

(2) When a contemplated acquisition is for services to
be performed, or supplies to be used, in the sovereign territory
of another country and the terms of a treaty or agreement spec-
ify or limit the sources to be solicited.

(c) Limitations. Except for DoD, NASA, and the Coast
Guard, contracts awarded using this authority shall be sup-
ported by written justifications and approvals described in
6.303 and 6.304.

6.302-5 Authorized or required by statute.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(5) or

41 U.S.C. 3304(a)(5).
(2) Full and open competition need not be provided for

when�
(i) A statute expressly authorizes or requires that the

acquisition be made through another agency or from a speci-
fied source; or

(ii) The agency�s need is for a brand name commer-
cial item for authorized resale.
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(b) Application. This authority may be used when statutes,
such as the following, expressly authorize or require that
acquisition be made from a specified source or through
another agency:

(1) Federal Prison Industries (UNICOR)�18 U.S.C.
4124 (see subpart 8.6).

(2) Qualified nonprofit agencies for the blind or other
severely disabled�41 U.S.C. chapter 85, Committee for Pur-
chase From People Who Are Blind or Severely Disabled (see
subpart 8.7).

(3) Government Printing and Binding�44 U.S.C.
501-504, 1121 (see subpart 8.8).

(4) Sole source awards under the 8(a) Program (15
U.S.C. 637), but see 6.303 for requirements for justification
and approval of sole-source 8(a) awards over $22 million.
(See subpart 19.8).

(5) Sole source awards under the HUBZone Act
of 1997�15 U.S.C. 657a (see 19.1306).

(6) Sole source awards under the Veterans Benefits Act
of 2003 (15 U.S.C. 657f).

(c) Limitations.(1) This authority shall not be used when a
provision of law requires an agency to award a new contract
to a specified non-Federal Government entity unless the pro-
vision of law specifically�

(i) Identifies the entity involved;
(ii) Refers to 10 U.S.C. 2304(k) for armed services

acquisitions or 41 U.S.C. 3105 for civilian agency acquisi-
tions; and

(iii) States that award to that entity shall be made in
contravention of the merit-based selection procedures in
10 U.S.C. 2304(k) or 41 U.S.C. 3105, as appropriate. How-
ever, this limitation does not apply�

(A) When the work provided for in the contract is
a continuation of the work performed by the specified entity
under a preceding contract; or

(B) To any contract requiring the National Acad-
emy of Sciences to investigate, examine, or experiment upon
any subject of science or art of significance to an executive
agency and to report on those matters to the Congress or any
agency of the Federal Government.

(2) Contracts awarded using this authority shall be sup-
ported by the written justifications and approvals described in
6.303 and 6.304, except for�

(i) Contracts awarded under (a)(2)(ii) or (b)(2) of this
subsection;

(ii) Contracts awarded under (a)(2)(i) of this subsec-
tion when the statute expressly requires that the procurement
be made from a specified source. (Justification and approval
requirements apply when the statute authorizes, but does not
require, that the procurement be made from a specified
source); or

(iii) Contracts less than or equal to $22 million
awarded under (b)(4) of this subsection.

(3) The authority in (a)(2)(ii) of this subsection may be
used only for purchases of brand-name commercial items for
resale through commissaries or other similar facilities. Ordi-
narily, these purchases will involve articles desired or pre-
ferred by customers of the selling activities (but see 6.301(d)).

6.302-6 National security.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(6) or

41 U.S.C. 3304(a)(6).
(2) Full and open competition need not be provided for

when the disclosure of the agency�s needs would compromise
the national security unless the agency is permitted to limit the
number of sources from which it solicits bids or proposals.

(b) Application. This authority may be used for any acqui-
sition when disclosure of the Government�s needs would com-
promise the national security (e.g., would violate security
requirements); it shall not be used merely because the acqui-
sition is classified, or merely because access to classified mat-
ter will be necessary to submit a proposal or to perform the
contract.

(c) Limitations.(1) Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304.

(2) See 5.202(a)(1) for synopsis requirements.
(3) This statutory authority requires that agencies shall

request offers from as many potential sources as is practicable
under the circumstances.

6.302-7 Public interest.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(7) or

41 U.S.C. 3304(a)(7).
(2) Full and open competition need not be provided for

when the agency head determines that it is not in the public
interest in the particular acquisition concerned.

(b) Application. This authority may be used when none of
the other authorities in 6.302 apply.

(c) Limitations.(1) A written determination to use this
authority shall be made in accordance with subpart 1.7, by�

(i) The Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, the Secretary of the Air
Force, the Secretary of Homeland Security for the Coast
Guard, or the Administrator of the National Aeronautics and
Space Administration; or

(ii) The head of any other executive agency. This
authority may not be delegated.

(2) The Congress shall be notified in writing of such
determination not less than 30 days before award of the
contract.

(3) If required by the head of the agency, the contracting
officer shall prepare a justification to support the determina-
tion under paragraph (c)(1) of this subsection.

(4) This Determination and Finding (D&F) shall not be
made on a class basis.
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6.303 Justifications.

6.303-1 Requirements.

(a) A contracting officer shall not commence negotiations
for a sole source contract, commence negotiations for a con-
tract resulting from an unsolicited proposal, or award any
other contract without providing for full and open competition
unless the contracting officer�

(1) Justifies, if required in 6.302, the use of such actions
in writing;

(2) Certifies the accuracy and completeness of the
justification; and

(3) Obtains the approval required by 6.304.

(b) The contracting officer shall not award a sole-source
contract under the 8(a) authority (15 U.S.C. 637(a)) for an
amount exceeding $22 million unless

(1) The contracting officer justifies the use of a sole-
source contract in writing in accordance with 6.303-2;

(2) The justification is approved by the appropriate offi-
cial designated at 6.304; and

(3) The justification and related information are made
public after award in accordance with 6.305.

(c) Technical and requirements personnel are responsible
for providing and certifying as accurate and complete neces-
sary data to support their recommendation for other than full
and open competition.

(d) Justifications required by paragraph (a) of this section
may be made on an individual or class basis. Any justification
for contracts awarded under the authority of 6.302-7 shall
only be made on an individual basis. Whenever a justification
is made and approved on a class basis, the contracting officer
must ensure that each contract action taken pursuant to the
authority of the class justification and approval is within the
scope of the class justification and approval and shall docu-
ment the contract file for each contract action accordingly.

(e) The justifications for contracts awarded under the
authority cited in 6.302-2 may be prepared and approved
within a reasonable time after contract award when prepara-
tion and approval prior to award would unreasonably delay
the acquisitions.

6.303-2 Content.

(a) Each justification shall contain sufficient facts and
rationale to justify the use of the specific authority cited.

(b) As a minimum, each justification, except those for sole-
source 8(a) contracts over $22 million (see paragraph (d) of
this section), shall include the following information:

(1) Identification of the agency and the contracting
activity, and specific identification of the document as a �Jus-
tification for other than full and open competition.�

(2) Nature and/or description of the action being
approved.

(3) A description of the supplies or services required to
meet the agency�s needs (including the estimated value).

(4) An identification of the statutory authority permit-
ting other than full and open competition.

(5) A demonstration that the proposed contractor�s
unique qualifications or the nature of the acquisition requires
use of the authority cited.

(6) A description of efforts made to ensure that offers
are solicited from as many potential sources as is practicable,
including whether a notice was or will be publicized as
required by subpart 5.2 and, if not, which exception under
5.202 applies.

(7) A determination by the contracting officer that the
anticipated cost to the Government will be fair and
reasonable.

(8) A description of the market research conducted (see
Part 10) and the results or a statement of the reason market
research was not conducted.

(9) Any other facts supporting the use of other than full
and open competition, such as:

(i) Explanation of why technical data packages,
specifications, engineering descriptions, statements of work,
or purchase descriptions suitable for full and open competi-
tion have not been developed or are not available.

(ii) When 6.302-1 is cited for follow-on acquisitions
as described in 6.302-1(a)(2)(ii), an estimate of the cost to the
Government that would be duplicated and how the estimate
was derived.

(iii) When 6.302-2 is cited, data, estimated cost, or
other rationale as to the extent and nature of the harm to the
Government.

(10) A listing of the sources, if any, that expressed, in
writing, an interest in the acquisition.

(11) A statement of the actions, if any, the agency may
take to remove or overcome any barriers to competition before
any subsequent acquisition for the supplies or services
required.

(12) Contracting officer certification that the justifica-
tion is accurate and complete to the best of the contracting
officer�s knowledge and belief.

(c) Each justification shall include evidence that any sup-
porting data that is the responsibility of technical or require-
ments personnel (e.g., verifying the Government�s minimum
needs or schedule requirements or other rationale for other
than full and open competition) and which form a basis for the
justification have been certified as complete and accurate by
the technical or requirements personnel.

(d) As a minimum, each justification for a sole-source 8(a)
contract over $22 million shall include the following informa-
tion:

(1) A description of the needs of the agency concerned
for the matters covered by the contract.
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(2) A specification of the statutory provision providing
the exception from the requirement to use competitive proce-
dures in entering into the contract (see 19.805-1).

(3) A determination that the use of a sole-source con-
tract is in the best interest of the agency concerned.

(4) A determination that the anticipated cost of the con-
tract will be fair and reasonable.

(5) Such other matters as the head of the agency con-
cerned shall specify for purposes of this section.

6.304 Approval of the justification.

(a) Except for paragraph (b) of this section, the justifica-
tion for other than full and open competition shall be approved
in writing�

(1) For a proposed contract not exceeding $700,000, the
contracting officer�s certification required by 6.303-2(b)(12)
will serve as approval unless a higher approving level is estab-
lished in agency procedures.

(2) For a proposed contract over $700,000 but not
exceeding $13.5 million, by the advocate for competition for
the procuring activity designated pursuant to 6.501 or an offi-
cial described in paragraph (a)(3) or (a)(4) of this section. This
authority is not delegable.

(3) For a proposed contract over $13.5 million, but not
exceeding $68 million, or, for DoD, NASA, and the Coast
Guard, not exceeding $93 million, by the head of the procur-
ing activity, or a designee who�

(i) If a member of the armed forces, is a general or
flag officer; or

(ii) If a civilian, is serving in a position in a grade
above GS-15 under the General Schedule (or in a comparable
or higher position under another schedule).

(4) For a proposed contract over $68 million or, for
DoD, NASA, and the Coast Guard, over $93 million, by the
senior procurement executive of the agency designated pur-
suant to 41 U.S.C. 1702(c) in accordance with agency proce-
dures.This authority is not delegable except in the case of the
Under Secretary of Defense for Acquisition, Technology, and
Logistics, acting as the senior procurement executive for the
Department of Defense.

(b) Any justification for a contract awarded under the
authority of 6.302-7, regardless of dollar amount, shall be
considered approved when the determination required by
6.302-7(c)(1) is made.

(c) A class justification for other than full and open com-
petition shall be approved in writing in accordance with

agency procedures. The approval level shall be determined by
the estimated total value of the class.

(d) The estimated dollar value of all options shall be
included in determining the approval level of a justification.

6.305 Availability of the justification.

(a) The agency shall make publicly available the justifica-
tion required by 6.303-1 as required by 10 U.S.C. 2304(l) and
41 U.S.C. 3304(f). Except for the circumstances in paragraphs
(b) and (c) of this section, the justification shall be made pub-
licly available within 14 days after contract award.

(b) In the case of a contract award permitted under 6.302-2,
the justification shall be posted within 30 days after contract
award.

(c) In the case of a brand name justification under
6.302-1(c), the justification shall be posted with the solicita-
tion (see 5.102(a)(6)).

(d) The justifications shall be made publicly available�

(1) At the Government Point of Entry (GPE)
www.fedbizopps.gov;

(2) On the website of the agency, which may provide
access to the justifications by linking to the GPE; and

(3) Must remain posted for a minimum of 30 days.

(e) Contracting officers shall carefully screen all justifica-
tions for contractor proprietary data and remove all such data,
and such references and citations as are necessary to protect
the proprietary data, before making the justifications available
for public inspection. Contracting officers shall also be guided
by the exemptions to disclosure of information contained in
the Freedom of Information Act (5 U.S.C. 552) and the pro-
hibitions against disclosure in 24.202 in determining whether
the justification, or portions of it, are exempt from posting.
Although the submitter notice process set out in EO 12600,
entitled �Predisclosure Notification Procedures for Confiden-
tial Commercial Information,� does not apply, if the justifica-
tion appears to contain proprietary data, the contracting
officer should provide the contractor that submitted the infor-
mation an opportunity to review the justification for propri-
etary data, before making the justification available for public
inspection, redacted as necessary. This process must not pre-
vent or delay the posting of the justification in accordance
with the timeframes required in paragraphs (a) through (c).

(f) The requirements of paragraphs (a) through (d) do not
apply if posting the justification would disclose the executive
agency�s needs and disclosure of such needs would compro-

mise national security or create other security risks.
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Subpart 8.4�Federal Supply Schedules

8.401 Definitions.

As used in this subpart�
�Ordering activity� means an activity that is authorized to

place orders, or establish blanket purchase agreements (BPA),
against the General Services Administration�s (GSA) Multi-
ple Award Schedule contracts. A list of eligible ordering activ-
ities is available at http://www.gsa.gov/schedules (click �For
Customers Ordering from Schedules� and then �Eligibility to
Use GSA Sources�).

�Multiple Award Schedule (MAS)� means contracts
awarded by GSA or the Department of Veterans Affairs (VA)
for similar or comparable supplies, or services, established
with more than one supplier, at varying prices. The primary
statutory authorities for the MAS program are 41 U.S.C.
152(3), Competitive Procedures, and 40 U.S.C. 501, Services
for Executive Agencies.

�Requiring agency� means the agency needing the sup-
plies or services.

�Schedules e-Library� means the on-line source for GSA
and VA Federal Supply Schedule contract award information.
Schedules e-Library may be accessed at http://www.gsa.gov/
elibrary.

�Special Item Number (SIN)� means a group of generi-
cally similar (but not identical) supplies or services that are
intended to serve the same general purpose or function.

8.402 General.
(a) The Federal Supply Schedule program is also known as

the GSA Schedules Program or the Multiple Award Schedule
Program. The Federal Supply Schedule program is directed
and managed by GSA and provides Federal agencies (see
8.004) with a simplified process for obtaining commercial
supplies and services at prices associated with volume buying.
Indefinite delivery contracts are awarded to provide supplies
and services at stated prices for given periods of time. GSA
may delegate certain responsibilities to other agencies
(e.g., GSA has delegated authority to the VA to procure med-
ical supplies under the VA Federal Supply Schedules pro-
gram). Orders issued under the VA Federal Supply Schedule
program are covered by this subpart. Additionally, the Depart-
ment of Defense (DoD) manages similar systems of schedule-
type contracting for military items; however, DoD systems are
not covered by this subpart.

(b) GSA schedule contracts require all schedule contrac-
tors to publish an �Authorized Federal Supply Schedule
Pricelist� (pricelist). The pricelist contains all supplies and
services offered by a schedule contractor. In addition, each
pricelist contains the pricing and the terms and conditions per-
taining to each Special Item Number that is on schedule. The
schedule contractor is required to provide one copy of its
pricelist to any ordering activity upon request. Also, a copy of

the pricelist may be obtained from the Federal Supply Service
by submitting a written e-mail request to
schedules.infocenter@gsa.gov or by telephone at
1-800-488-3111. This subpart, together with the pricelists,
contain necessary information for placing delivery or task
orders with schedule contractors. In addition, the GSA sched-
ule contracting office issues Federal Supply Schedules publi-
cations that contain a general overview of the Federal Supply
Schedule (FSS) program and address pertinent topics. Order-
ing activities may request copies of schedules publications by
contacting the Centralized Mailing List Service through the
Internet at http://www.gsa.gov/cmls, submitting written e-
mail requests to CMLS@gsa.gov; or by completing GSA
Form 457, FSS Publications Mailing List Application, and
mailing it to the GSA Centralized Mailing List Service (7SM),
P.O. Box 6477, Fort Worth, TX 76115. Copies of GSA
Form 457 may also be obtained from the above-referenced
points of contact.

(c)(1) GSA offers an on-line shopping service called �GSA
Advantage!� through which ordering activities may place
orders against Schedules. (Ordering activities may also use
GSA Advantage! to place orders through GSA�s Global Sup-
ply System, a GSA wholesale supply source, formerly known
as �GSA Stock� or the �Customer Supply Center.�
FAR subpart 8.4 is not applicable to orders placed through the
GSA Global Supply System.) Ordering activities may access
GSA Advantage! through the GSA Federal Supply Service
Home Page (http://www.gsa.gov/fas) or the GSA Federal Sup-
ply Schedule Home Page at http://www.gsa.gov/schedules.

(2) GSA Advantage! enables ordering activities to
search specific information (i.e., national stock number, part
number, common name), review delivery options, place
orders directly with Schedule contractors (except see 8.405-6)
and pay for orders using the Governmentwide commercial
purchase card.

(d)(1) e-Buy, GSA�s electronic Request for Quotation
(RFQ) system, is a part of a suite of on-line tools which com-
plement GSA Advantage!. E-Buy allows ordering activities to
post requirements, obtain quotes, and issue orders electroni-
cally.  Posting an RFQ on e-Buy�

(i) Is one medium for providing fair notice to all
schedule contractors offering such supplies and services as
required by 8.405-1, 8.405-2, and 8.405-3; and

(ii) Is required when an order contains brand-name
specifications (see 8.405-6).

(2) Ordering activities may access e-Buy at http://
www.ebuy.gsa.gov. For more information or assistance on
either GSA Advantage! or e-Buy, contact GSA at Internet e-
mail address gsa.advantage@gsa.gov.

(e) For more information or assistance regarding the Fed-
eral Supply Schedule Program, review the following website:
http://www.gsa.gov/schedules. Additionally, for on-line train-
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ing courses regarding the Schedules Program, review the fol-
lowing website: http://www.gsa.gov/training.

(f) For administrative convenience, an ordering activity
contracting officer may add items not on the Federal Supply
Schedule (also referred to as open market items) to a Federal
Supply Schedule blanket purchase agreement (BPA) or an
individual task or delivery order only if�

(1) All applicable acquisition regulations pertaining to
the purchase of the items not on the Federal Supply Schedule
have been followed (e.g., publicizing (Part 5), competition
requirements (Part 6), acquisition of commercial items
(Part 12), contracting methods (Parts 13, 14, and 15), and
small business programs (Part 19));

(2) The ordering activity contracting officer has deter-
mined the price for the items not on the Federal Supply Sched-
ule is fair and reasonable;

(3) The items are clearly labeled on the order as items
not on the Federal Supply Schedule; and

(4) All clauses applicable to items not on the Federal
Supply Schedule are included in the order.

(g) When using the Governmentwide commercial pur-
chase card as a method of payment, orders at or below the
micro-purchase threshold are exempt from verification in the
System for Award Management database as to whether the
contractor has a delinquent debt subject to collection under the
Treasury Offset Program (TOP).

8.403 Applicability.

(a) Procedures in this subpart apply to�

(1) Individual orders for supplies or services placed
against Federal Supply Schedules contracts; and

(2) BPAs established against Federal Supply Schedule
contracts.

(b) GSA may establish special ordering procedures for a
particular schedule. In this case, that schedule will specify
those special ordering procedures. Unless otherwise noted,
special ordering procedures established for a Federal Supply
Schedule take precedence over the procedures in 8.405.

(c) In accordance with section 1427(b) of Public Law 108-
136 (40 U.S.C. 1103 note), for requirements that substantially
or to a dominant extent specify performance of architect-engi-
neer services (as defined in 2.101), agencies�

(1) Shall use the procedures at subpart 36.6; and

(2) Shall not place orders for such requirements under
a Federal Supply Schedule.

8.404 Use of Federal Supply Schedules.

(a) General. Parts 13 (except 13.303-2(c)(3)), 14, 15, and
19 (except for the requirement at 19.202-1(e)(1)(iii)) do not
apply to BPAs or orders placed against Federal Supply Sched-
ules contracts (but see 8.405-5). BPAs and orders placed
against a MAS, using the procedures in this subpart, are con-

sidered to be issued using full and open competition (see
6.102(d)(3)). Therefore, when establishing a BPA (as autho-
rized by 13.303-2(c)(3)), or placing orders under Federal Sup-
ply Schedule contracts using the procedures of 8.405,
ordering activities shall not seek competition outside of the
Federal Supply Schedules or synopsize the requirement; but
see paragraph (g) of this section.

(b)(1) The contracting officer, when placing an order or
establishing a BPA, is responsible for applying the regulatory
and statutory requirements applicable to the agency for which
the order is placed or the BPA is established. The requiring
agency shall provide the information on the applicable regu-
latory and statutory requirements to the contracting officer
responsible for placing the order.

(2) For orders over $550,000, see subpart 17.5 for addi-
tional requirements for interagency acquisitions. For exam-
ple, the requiring agency shall make a determination that use
of the Federal Supply Schedule is the best procurement
approach, in accordance with 17.502-1(a).

(c) Acquisition planning. Orders placed under a Federal
Supply Schedule contract�

(1) Are not exempt from the development of acquisition
plans (see subpart 7.1), and an information technology acqui-
sition strategy (see Part 39);

(2) Must comply with all FAR requirements for a bun-
dled contract when the order meets the definition of �bundled
contract� (see 2.101(b)); and

(3) Must, whether placed by the requiring agency, or on
behalf of the requiring agency, be consistent with the requiring
agency�s statutory and regulatory requirements applicable to
the acquisition of the supply or service.

(d) Pricing. Supplies offered on the schedule are listed at
fixed prices. Services offered on the schedule are priced either
at hourly rates, or at a fixed price for performance of a specific
task (e.g., installation, maintenance, and repair). GSA has
already determined the prices of supplies and fixed-price ser-
vices, and rates for services offered at hourly rates, under
schedule contracts to be fair and reasonable. Therefore, order-
ing activities are not required to make a separate determina-
tion of fair and reasonable pricing, except for a price
evaluation as required by 8.405-2(d). By placing an order
against a schedule contract using the procedures in 8.405, the
ordering activity has concluded that the order represents the
best value (as defined in FAR 2.101) and results in the lowest
overall cost alternative (considering price, special features,
administrative costs, etc.) to meet the Government�s needs.
Although GSA has already negotiated fair and reasonable
pricing, ordering activities may seek additional discounts
before placing an order (see 8.405-4).

(e) The procedures under subpart 33.1 are applicable to the
issuance of an order or the establishment of a BPA against a
schedule contract.
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(ii) The ordering activity contracting officer shall
provide an RFQ that includes a statement of work and the
evaluation criteria.

(iii) The ordering activity contracting officer shall�
(A) Post the RFQ on e-Buy to afford all schedule

contractors offering the required services under the appropri-
ate multiple-award schedule(s) an opportunity to submit a
quote; or

(B) Provide the RFQ to as many schedule con-
tractors as practicable, consistent with market research appro-
priate to the circumstances, to reasonably ensure that quotes
will be received from at least three contractors that can fulfill
the requirements. When fewer than three quotes are received
from schedule contractors that can fulfill the requirements, the
contracting officer shall prepare a written determination to
explain that no additional contractors capable of fulfilling the
requirements could be identified despite reasonable efforts to
do so. The determination must clearly explain efforts made to
obtain quotes from at least three schedule contractors.

(C) Ensure all quotes received are fairly consid-
ered and award is made in accordance with the evaluation cri-
teria in the RFQ.

(4) The ordering activity shall provide the RFQ (includ-
ing the statement of work and the evaluation criteria) to any
schedule contractor who requests a copy of it.

(d) Evaluation. The ordering activity shall evaluate all
responses received using the evaluation criteria provided to
the schedule contractors. The ordering activity is responsible
for considering the level of effort and the mix of labor pro-
posed to perform a specific task being ordered, and for deter-
mining that the total price is reasonable. Place the order with
the schedule contractor that represents the best value (see
8.404(d) and 8.405-4). After award, ordering activities should
provide timely notification to unsuccessful offerors. If an
unsuccessful offeror requests information on an award that
was based on factors other than price alone, a brief explana-
tion of the basis for the award decision shall be provided.

(e) Use of time-and-materials and labor-hour orders for
services. When placing a time-and-materials or labor-hour
order for services, see 8.404(h).

(f) Minimum documentation. The ordering activity shall
document�

(1) The schedule contracts considered, noting the con-
tractor from which the service was purchased;

(2) A description of the service purchased;
(3) The amount paid;
(4) The evaluation methodology used in selecting the

contractor to receive the order;
(5) The rationale for any tradeoffs in making the selec-

tion;
(6) The price reasonableness determination required by

paragraph (d) of this subsection;
(7) The rationale for using other than�

(i) A firm-fixed price order; or
(ii) A performance-based order; and

(8) When an order exceeds the simplified acquisition
threshold, evidence of compliance with the ordering proce-
dures at 8.405-2(c).

8.405-3 Blanket purchase agreements (BPAs).
(a) Establishment.(1) Ordering activities may establish

BPAs under any schedule contract to fill repetitive needs for
supplies or services. Ordering activities shall establish the
BPA with the schedule contractor(s) that can provide the sup-
ply or service that represents the best value.

(2) In addition to price (see 8.404(d) and 8.405-4), when
determining best value, the ordering activity may consider,
among other factors, the following:

(i) Past performance.
(ii) Special features of the supply or service required

for effective program performance.
(iii) Trade-in considerations.
(iv) Probable life of the item selected as compared

with that of a comparable item.
(v) Warranty considerations.
(vi) Maintenance availability.
(vii) Environmental and energy efficiency consider-

ations.
(viii) Delivery terms.

(3)(i) The ordering activity contracting officer shall, to
the maximum extent practicable, give preference to establish-
ing multiple-award BPAs, rather than establishing a single-
award BPA.

(ii) No single-award BPA with an estimated value
exceeding $112 million (including any options), may be
awarded unless the head of the agency determines in writing
that�

(A) The orders expected under the BPA are so
integrally related that only a single source can reasonably per-
form the work;

(B) The BPA provides only for firm-fixed priced
orders for�

(1) Products with unit prices established in the
BPA; or

(2) Services with prices established in the BPA
for specific tasks to be performed;

(C) Only one source is qualified and capable of
performing the work at a reasonable price to the Government;
or

(D) It is necessary in the public interest to award
the BPA to a single source for exceptional circumstances.

(iii) The requirement for a determination for a single-
award BPA greater than $112 million is in addition to any
applicable requirement for a limited-source justification at
8.405-6. However, the two documents may be combined into
one document.
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(iv) In determining how many multiple-award BPAs
to establish or that a single-award BPA is appropriate, the con-
tracting officer should consider the following factors and doc-
ument the decision in the acquisition plan or BPA file:

(A) The scope and complexity of the require-
ment(s);

(B) The benefits of on-going competition and the
need to periodically compare multiple technical approaches or
prices;

(C) The administrative costs of BPAs; and
(D) The technical qualifications of the schedule

contractor(s).
(4) BPAs shall address the frequency of ordering,

invoicing, discounts, requirements (e.g., estimated quantities,
work to be performed), delivery locations, and time.

(5) When establishing multiple-award BPAs, the order-
ing activity shall specify the procedures for placing orders
under the BPAs in accordance with 8.405-3(c)(2).

(6) Establishment of a multi-agency BPA against a Fed-
eral Supply Schedule contract is permitted if the multi-agency
BPA identifies the participating agencies and their estimated
requirements at the time the BPA is established.

(7) Minimum documentation. The ordering activity con-
tracting officer shall include in the BPA file documentation
the�

(i) Schedule contracts considered, noting the con-
tractor to which the BPA was awarded;

(ii) Description of the supply or service purchased;
(iii) Price;
(iv) Required justification for a limited-source BPA

(see 8.405-6), if applicable;
(v) Determination for a single-award BPA exceeding

$112 million, if applicable (see (a)(3)(ii)) of this section);
(vi) Documentation supporting the decision to estab-

lish multiple-award BPAs or a single-award BPA (see
(a)(3)(iv));

(vii) Evidence of compliance with paragraph (b) of
this section, for competitively awarded BPAs, if applicable;
and

(viii) Basis for the award decision. This should
include the evaluation methodology used in selecting the con-
tractor, the rationale for any tradeoffs in making the selection,
and a price reasonableness determination for services requir-
ing a statement of work.

(b) Competitive procedures for establishing a BPA. This
paragraph applies to the establishment of a BPA, in addition
to applicable instructions in paragraph (a).

(1) For supplies, and for services not requiring a state-
ment of work. The procedures of this paragraph apply when
establishing a BPA for supplies and services that are listed in
the schedule contract at a fixed price for the performance of a
specific task, where a statement of work is not required (e.g.,
installation, maintenance, and repair).

(i) If the estimated value of the BPA does not exceed
the simplified acquisition threshold. (A) The ordering activ-
ity shall:

(1) Consider reasonably available information
about the supply or service offered under MAS contracts by
surveying at least three schedule contractors through the GSA
Advantage! on-line shopping service, by reviewing the cata-
logs or pricelists of at least three schedule contractors, or by
requesting quotations from at least three schedule contractors
(see 8.405-5); or

(2) Document the circumstances for restricting
consideration to fewer than three schedule contractors based
on one of the reasons at 8.405-6(a).

(B) The ordering activity shall establish the BPA
with the schedule contractor(s) that can provide the best value.

(ii) If the estimated value of the BPA exceeds the sim-
plified acquisition threshold. The ordering activity contract-
ing officer:

(A) Shall provide an RFQ that includes a descrip-
tion of the supplies to be delivered or the services to be per-
formed and the basis upon which the selection will be made.

(B) (1) Shall post the RFQ on e-Buy to afford all
schedule contractors offering the required supplies or services
under the appropriate multiple award schedule(s) an opportu-
nity to submit a quote; or

(2) Shall provide the RFQ to as many schedule
contractors as practicable, consistent with market research
appropriate to the circumstances, to reasonably ensure that
quotes will be received from at least three contractors that can
fulfill the requirements. When fewer than three quotes are
received from schedule contractors that can fulfill the require-
ments, the contracting officer shall prepare a written determi-
nation explaining that no additional contractors capable of
fulfilling the requirements could be identified despite reason-
able efforts to do so. The determination must clearly explain
efforts made to obtain quotes from at least three schedule con-
tractors.

(C) Shall ensure all quotes received are fairly con-
sidered and award is made in accordance with the basis for
selection in the RFQ. After seeking price reductions (see
8.405-4), establish the BPA with the schedule contractor(s)
that provides the best value.

(D) The BPA must be established in accordance
with paragraphs (b)(1)(ii)(B) and (C) of this section, unless
the requirement is waived on the basis of a justification that
is prepared and approved in accordance with 8.405-6.

(2) For services requiring a statement of work. This
applies when establishing a BPA that requires services priced
at hourly rates, as provided by the schedule contract. The
applicable services will be identified in the Federal Supply
Schedule publications and the contractor�s pricelists.

(i) Statements of Work (SOWs). The ordering activity
shall develop a statement of work. All Statements of Work
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(B) Only one source is capable of providing the
supplies or services required at the level of quality required
because the supplies or services are unique or highly special-
ized; or

(C) In the interest of economy and efficiency, the
new work is a logical follow-on to an original Federal Supply
Schedule order provided that the original order was placed in
accordance with the applicable Federal Supply Schedule
ordering procedures. The original order or BPA must not have
been previously issued under sole-source or limited-sources
procedures.

(ii) See 8.405-6(c) for the content of the justification
for an order or BPA exceeding the simplified acquisition
threshold.

(2) Posting.(i) Within 14 days after placing an order or
establishing a BPA exceeding the simplified acquisition
threshold that is supported by a limited-sources justification
permitted under any of the circumstances under paragraph
(a)(1) of this section, the ordering activity shall�

(A) Publish a notice in accordance with 5.301;
and

(B) Post the justification�

(1) At the GPE www.fedbizopps.gov;

(2) On the Web site of the ordering activity
agency, which may provide access to the justification by link-
ing to the GPE; and

(3) For a minimum of 30 days.

(ii) In the case of an order or BPA permitted under
paragraph (a)(1)(i)(A) of this section, the justification shall be
posted within 30 days after award.

(iii) Contracting officers shall carefully screen all
justifications for contractor proprietary data and remove all
such data, and such references and citations as are necessary
to protect the proprietary data, before making the justifica-
tions available for public inspection. Contracting officers
shall also be guided by the exemptions to disclosure of infor-
mation contained in the Freedom of Information Act (5 U.S.C.
552) and the prohibitions against disclosure in 24.202 in
determining whether other data should be removed. Although
the submitter notice process set out in Executive Order 12600
�Predisclosure Notification Procedures for Confidential
Commercial Information� does not apply, if the justification
appears to contain proprietary data, the contracting officer
should provide the contractor that submitted the information
an opportunity to review the justification for proprietary data
before making the justification available for public inspec-
tion, redacted as necessary. This process must not prevent or
delay the posting of the justification in accordance with the
timeframes required in paragraphs (a)(2)(i) and (ii) of this sec-
tion.

(iv) This posting requirement does not apply when
disclosure would compromise the national security (e.g.,

would result in disclosure of classified information) or create
other security risks.

(b) Items peculiar to one manufacturer. An item peculiar to
one manufacturer can be a particular brand name, product, or
a feature of a product, peculiar to one manufacturer). A brand
name item, whether available on one or more schedule con-
tracts, is an item peculiar to one manufacturer.

(1) Brand name specifications shall not be used unless
the particular brand name, product, or feature is essential to
the Government�s requirements, and market research indi-
cates other companies� similar products, or products lacking
the particular feature, do not meet, or cannot be modified to
meet, the agency�s needs.

(2) Documentation.(i) For proposed orders or BPAs
with an estimated value exceeding the micro-purchase thresh-
old, but not exceeding the simplified acquisition threshold, the
ordering activity contracting officer shall document the basis
for restricting consideration to an item peculiar to one manu-
facturer.

(ii) For proposed orders or BPAs with an estimated
value exceeding the simplified acquisition threshold, see
paragraph (c) of this section.

(iii) The documentation or justification must be com-
pleted and approved at the time the requirement for a brand-
name item is determined. In addition, the justification for a
brand-name item is required at the order level when a justifi-
cation for the brand-name item was not completed for the BPA
or does not adequately cover the requirements in the order.

(3) Posting.(i) The ordering activity shall post the fol-
lowing information along with the Request for Quotation
(RFQ) to e-Buy (http://www.ebuy.gsa.gov):

(A) For proposed orders or BPAs with an esti-
mated value exceeding $25,000, but not exceeding the simpli-
fied acquisition threshold, the documentation required by
paragraph (b)(2)(i) of this section.

(B) For proposed orders or BPAs with an esti-
mated value exceeding the simplified acquisition threshold,
the justification required by paragraph (c) of this section.

(C) The documentation in paragraph (b)(2)(i) and
the justification in paragraph (c) of this subsection is subject
to the screening requirement in paragraph (a)(2)(iii) of this
section.

(ii) The posting requirement of paragraph (b)(3)(i) of
this section does not apply when�

(A) Disclosure would compromise the national
security (e.g., would result in disclosure of classified informa-
tion) or create other security risks. The fact that access to clas-
sified matter may be necessary to submit a proposal or
perform the contract does not, in itself, justify use of this
exception;

(B) The nature of the file (e.g., size, format) does
not make it cost-effective or practicable for contracting offi-
cers to provide access through e-Buy; or
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(C) The agency�s senior procurement executive
makes a written determination that access through e-Buy is
not in the Government�s interest.

(4) When applicable, the documentation and posting
requirements in paragraphs (b)(2) and (3) of this subsection
apply only to the portion of the order or BPA that requires a
brand-name item. If the justification and approval is to cover
only the portion of the acquisition which is brand-name, then
it should so state; the approval level requirements will then
only apply to that portion.

(c) An order or BPA with an estimated value exceeding the
simplified acquisition threshold.(1) For a proposed order or
BPA exceeding the simplified acquisition threshold, the
requiring activity shall assist the ordering activity contracting
officer in the preparation of the justification. The justification
shall cite that the acquisition is conducted under the authority
of the Multiple-Award Schedule Program (see 8.401).

(2) At a minimum, each justification shall include the
following information:

(i) Identification of the agency and the contracting
activity, and specific identification of the document as a �Lim-
ited-Sources Justification.�

(ii) Nature and/or description of the action being
approved.

(iii) A description of the supplies or services required
to meet the agency�s needs (including the estimated value).

(iv) The authority and supporting rationale (see
8.405-6(a)(1)(i) and (b)(1)) and, if applicable, a demonstra-
tion of the proposed contractor�s unique qualifications to pro-
vide the required supply or service.

(v) A determination by the ordering activity con-
tracting officer that the order represents the best value consis-
tent with 8.404(d).

(vi) A description of the market research conducted
among schedule holders and the results or a statement of the
reason market research was not conducted.

(vii) Any other facts supporting the justification.
(viii) A statement of the actions, if any, the agency

may take to remove or overcome any barriers that led to the
restricted consideration before any subsequent acquisition for
the supplies or services is made.

(ix) The ordering activity contracting officer�s certi-
fication that the justification is accurate and complete to the
best of the contracting officer�s knowledge and belief.

(x) Evidence that any supporting data that is the
responsibility of technical or requirements personnel (e.g.,
verifying the Government�s minimum needs or requirements
or other rationale for limited sources) and which form a basis
for the justification have been certified as complete and accu-
rate by the technical or requirements personnel.

(xi) For justifications under 8.405-6(a)(1), a written
determination by the approving official identifying the cir-
cumstance that applies.

(d) Justification approvals.(1) For a proposed order or
BPA with an estimated value exceeding the simplified acqui-
sition threshold, but not exceeding $700,000, the ordering
activity contracting officer�s certification that the justification
is accurate and complete to the best of the ordering activity
contracting officer�s knowledge and belief will serve as
approval, unless a higher approval level is established in
accordance with agency procedures.

(2) For a proposed order or BPA with an estimated value
exceeding $700,000, but not exceeding $13.5 million, the jus-
tification must be approved by the advocate for competition
of the activity placing the order, or by an official named in
paragraph (d)(3) or (d)(4) of this section. This authority is not
delegable.

(3) For a proposed order or BPA with an estimated value
exceeding $13.5 million, but not exceeding $68 million (or,
for DoD, NASA, and the Coast Guard, not exceeding $93 mil-
lion), the justification must be approved by�

(i) The head of the procuring activity placing the
order;

(ii) A designee who�

(A) If a member of the armed forces, is a general
or flag officer;

(B) If a civilian, is serving in a position in a grade
above GS-15 under the General Schedule (or in a comparable
or higher position under another schedule); or

(iii) An official named in paragraph (d)(4) of this
section.

(4) For a proposed order or BPA with an estimated value
exceeding $68 million (or, for DoD, NASA, and the Coast
Guard, over $93 million), the justification must be approved
by the senior procurement executive of the agency placing the
order. This authority is not delegable, except in the case of the
Under Secretary of Defense for Acquisition, Technology, and
Logistics, acting as the senior procurement executive for the
Department of Defense.

8.405-7 Payment.

Agencies may make payments for oral or written orders by
any authorized means, including the Governmentwide com-
mercial purchase card (but see 32.1108(b)(2)).

8.406 Ordering activity responsibilities.

8.406-1 Order placement.

(a) Ordering activities may place orders orally, except
for�

(1) Supplies and services not requiring a statement of
work exceeding the simplified acquisition threshold;

(2) Services requiring a statement of work (SOW); and

(3) Orders containing brand-name specifications that
exceed $25,000.
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9.000 Scope of part.
This part prescribes policies, standards, and procedures

pertaining to prospective contractors� responsibility; debar-
ment, suspension, and ineligibility; qualified products; first
article testing and approval; contractor team arrangements;
defense production pools and research and development
pools; and organizational conflicts of interest.

Subpart 9.1�Responsible Prospective
Contractors

9.100 Scope of subpart.
This subpart prescribes policies, standards, and procedures

for determining whether prospective contractors and subcon-
tractors are responsible.

9.101 Definitions.
�Administrative proceeding� means a non-judicial process

that is adjudicatory in nature in order to make a determination
of fault or liability (e.g., Securities and Exchange Commis-
sion Administrative Proceedings, Civilian Board of Contract
Appeals Proceedings, and Armed Services Board of Contract
Appeals Proceedings). This includes administrative proceed-
ings at the Federal and state level but only in connections with
performance of a Federal contract or grant. It does not include
agency actions such as contract audits, site visits, corrective
plans, or inspection of deliverables.

�Surveying activity,� as used in this subpart, means the
cognizant contract administration office or, if there is no such
office, another organization designated by the agency to con-
duct preaward surveys.

9.102 Applicability.
(a) This subpart applies to all proposed contracts with any

prospective contractor that is located�
(1) In the United States or its outlying areas; or
(2) Elsewhere, unless application of the subpart would

be inconsistent with the laws or customs where the contractor
is located.

(b) This subpart does not apply to proposed contracts
with�

(1) Foreign, State, or local governments;
(2) Other U.S. Government agencies or their

instrumentalities; or
(3) Agencies for people who are blind or severely dis-

abled (see subpart 8.7).

9.103 Policy.
(a) Purchases shall be made from, and contracts shall be

awarded to, responsible prospective contractors only.
(b) No purchase or award shall be made unless the con-

tracting officer makes an affirmative determination of respon-
sibility. In the absence of information clearly indicating that

the prospective contractor is responsible, the contracting offi-
cer shall make a determination of nonresponsibility. If the pro-
spective contractor is a small business concern, the
contracting officer shall comply with subpart 19.6, Certifi-
cates of Competency and Determinations of Responsibility.
(If Section 8(a) of the Small Business Act (15 U.S.C. 637)
applies, see subpart 19.8.)

(c) The award of a contract to a supplier based on lowest
evaluated price alone can be false economy if there is subse-
quent default, late deliveries, or other unsatisfactory perfor-
mance resulting in additional contractual or administrative
costs. While it is important that Government purchases be
made at the lowest price, this does not require an award to a
supplier solely because that supplier submits the lowest offer.
A prospective contractor must affirmatively demonstrate its
responsibility, including, when necessary, the responsibility
of its proposed subcontractors.

9.104 Standards.

9.104-1 General standards.
To be determined responsible, a prospective contractor

must�
(a) Have adequate financial resources to perform the con-

tract, or the ability to obtain them (see 9.104-3(a));
(b) Be able to comply with the required or proposed deliv-

ery or performance schedule, taking into consideration all
existing commercial and governmental business
commitments;

(c) Have a satisfactory performance record (see 9.104-3(b)
and subpart 42.15). A prospective contractor shall not be
determined responsible or nonresponsible solely on the basis
of a lack of relevant performance history, except as provided
in 9.104-2;

(d) Have a satisfactory record of integrity and business eth-
ics (for example, see subpart 42.15).

(e) Have the necessary organization, experience, account-
ing and operational controls, and technical skills, or the ability
to obtain them (including, as appropriate, such elements as
production control procedures, property control systems,
quality assurance measures, and safety programs applicable to
materials to be produced or services to be performed by the
prospective contractor and subcontractors). (See 9.104-3(a).)

(f) Have the necessary production, construction, and tech-
nical equipment and facilities, or the ability to obtain them
(see 9.104-3(a)); and

(g) Be otherwise qualified and eligible to receive an award
under applicable laws and regulations (see also inverted
domestic corporation prohibition at 9.108).

9.104-2 Special standards.
(a) When it is necessary for a particular acquisition or class

of acquisitions, the contracting officer shall develop, with the
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assistance of appropriate specialists, special standards of
responsibility. Special standards may be particularly desirable
when experience has demonstrated that unusual expertise or
specialized facilities are needed for adequate contract perfor-
mance. The special standards shall be set forth in the solicita-
tion (and so identified) and shall apply to all offerors.

(b) Contracting officers shall award contracts for subsis-
tence only to those prospective contractors that meet the gen-
eral standards in 9.104-1 and are approved in accordance with
agency sanitation standards and procedures.

9.104-3 Application of standards.

(a) Ability to obtain resources. Except to the extent that a
prospective contractor has sufficient resources or proposes to
perform the contract by subcontracting, the contracting officer
shall require acceptable evidence of the prospective contrac-
tor�s ability to obtain required resources (see 9.104-1(a), (e),
and (f)). Acceptable evidence normally consists of a commit-
ment or explicit arrangement, that will be in existence at the
time of contract award, to rent, purchase, or otherwise acquire
the needed facilities, equipment, other resources, or person-
nel. Consideration of a prime contractor�s compliance with
limitations on subcontracting shall take into account the time
period covered by the contract base period or quantities plus
option periods or quantities, if such options are considered
when evaluating offers for award.

(b) Satisfactory performance record. A prospective con-
tractor that is or recently has been seriously deficient in con-
tract performance shall be presumed to be nonresponsible,
unless the contracting officer determines that the circum-
stances were properly beyond the contractor�s control, or that
the contractor has taken appropriate corrective action. Past
failure to apply sufficient tenacity and perseverance to per-
form acceptably is strong evidence of nonresponsibility. Fail-
ure to meet the quality requirements of the contract is a
significant factor to consider in determining satisfactory per-
formance. The contracting officer shall consider the number
of contracts involved and the extent of deficient performance
in each contract when making this determination. If the pend-
ing contract requires a subcontracting plan pursuant to
subpart 19.7, The Small Business Subcontracting Program,
the contracting officer shall also consider the prospective con-
tractor�s compliance with subcontracting plans under recent
contracts.

(c) Affiliated concerns. Affiliated concerns (see �Concern�
in 19.001 and �Affiliates� in 19.101) are normally considered
separate entities in determining whether the concern that is to
perform the contract meets the applicable standards for
responsibility. However, the contracting officer shall consider
the affiliate�s past performance and integrity when they may
adversely affect the prospective contractor�s responsibility.

(d)(1) Small business concerns. Upon making a determi-
nation of nonresponsibility with regard to a small business

concern, the contracting officer shall refer the matter to the
Small Business Administration, which will decide whether to
issue a Certificate of Competency (see subpart 19.6).

(2) A small business that is unable to comply with the
limitations on subcontracting at 52.219-14 may be considered
nonresponsible.

9.104-4 Subcontractor responsibility.

(a) Generally, prospective prime contractors are responsi-
ble for determining the responsibility of their prospective sub-
contractors (but see 9.405 and 9.405-2 regarding debarred,
ineligible, or suspended firms). Determinations of prospective
subcontractor responsibility may affect the Government�s
determination of the prospective prime contractor�s responsi-
bility. A prospective contractor may be required to provide
written evidence of a proposed subcontractor�s responsibility.

(b) When it is in the Government�s interest to do so, the
contracting officer may directly determine a prospective sub-
contractor�s responsibility (e.g., when the prospective con-
tract involves medical supplies, urgent requirements, or
substantial subcontracting). In this case, the same standards
used to determine a prime contractor�s responsibility shall be
used by the Government to determine subcontractor
responsibility.

9.104-5 Certification regarding responsibility matters.

(a) When an offeror provides an affirmative response in
paragraph (a)(1) of the provision at 52.209-5, Certification
Regarding Responsibility Matters, or paragraph (h) of provi-
sion 52.212-3, the contracting officer shall� 

(1) Promptly, upon receipt of offers, request such addi-
tional information from the offeror as the offeror deems nec-
essary in order to demonstrate the offeror�s responsibility to
the contracting officer (but see 9.405); and

(2) Notify, prior to proceeding with award, in accor-
dance with agency procedures (see 9.406-3(a) and
9.407-3(a)), the agency official responsible for initiating
debarment or suspension action, where an offeror indicates
the existence of an indictment, charge, conviction, or civil
judgment, or Federal tax delinquency in an amount that
exceeds $3,500.

(b) Offerors who do not furnish the certification or such
information as may be requested by the contracting officer
shall be given an opportunity to remedy the deficiency. Fail-
ure to furnish the certification or such information may render
the offeror nonresponsible.

9.104-6 Federal Awardee Performance and Integrity
Information System.

(a) Before awarding a contract in excess of the simplified
acquisition threshold, the contracting officer shall review the
Federal Awardee Performance and Integrity Information Sys-
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tem (FAPIIS), (available at www.ppirs.gov, then select
FAPIIS).

(b) The contracting officer shall consider all the informa-
tion in FAPIIS and other past performance information (see
subpart 42.15) when making a responsibility determination.
For source selection evaluations of past performance, see
15.305(a)(2). Contracting officers shall use sound judgment
in determining the weight and relevance of the information
contained in FAPIIS and how it relates to the present acquisi-
tion.

(1) Since FAPIIS may contain information on any of the
offeror�s previous contracts and information covering a five-
year period, some of that information may not be relevant to
a determination of present responsibility, e.g., a prior admin-
istrative action such as debarment or suspension that has
expired or otherwise been resolved, or information relating to
contracts for completely different products or services.

(2) Because FAPIIS is a database that provides informa-
tion about prime contractors, the contracting officer posts
information required to be posted about a subcontractor, such
as trafficking in persons violations, to the record of the prime
contractor (see 42.1503(h)(1)(v)). The prime contractor has
the opportunity to post in FAPIIS any mitigating factors. The
contracting officer shall consider any mitigating factors
posted in FAPIIS by the prime contractor, such as degree of
compliance by the prime contractor with the terms of FAR
clause 52.222-50.

(c) If the contracting officer obtains relevant information
from FAPIIS regarding criminal, civil, or administrative pro-
ceedings in connection with the award or performance of a
Government contract; terminations for default or cause; deter-
minations of nonresponsibility because the contractor does
not have a satisfactory performance record or a satisfactory
record of integrity and business ethics; or comparable infor-
mation relating to a grant, the contracting officer shall, unless
the contractor has already been debarred or suspended�

(1) Promptly request such additional information from
the offeror as the offeror deems necessary in order to demon-
strate the offeror�s responsibility to the contracting officer
(but see 9.405); and

(2) Notify, prior to proceeding with award, in accor-
dance with agency procedures (see 9.406-3(a) and
9.407-3(a)), the agency official responsible for initiating
debarment or suspension action, if the information appears
appropriate for the official�s consideration.

(d) The contracting officer shall document the contract file
for each contract in excess of the simplified acquisition
threshold to indicate how the information in FAPIIS was con-
sidered in any responsibility determination, as well as the
action that was taken as a result of the information. A con-
tracting officer who makes a nonresponsibility determination
is required to document that information in FAPIIS in accor-
dance with 9.105-2 (b)(2).

9.104-7 Solicitation provisions and contract clauses.
(a) The contracting officer shall insert the provision at

52.209-5, Certification Regarding Responsibility Matters, in
solicitations where the contract value is expected to exceed
the simplified acquisition threshold.

(b) The contracting officer shall insert the provision at
52.209-7, Information Regarding Responsibility Matters, in
solicitations where the resultant contract value is expected to
exceed $550,000.

(c) The contracting officer shall insert the clause at
52.209-9, Updates of Publicly Available Information Regard-
ing Responsibility Matters�

(1) In solicitations where the resultant contract value is
expected to exceed $550,000; and

(2) In contracts in which the offeror checked �has� in
paragraph (b) of the provision at 52.209-7.

9.105 Procedures.

9.105-1 Obtaining information.
(a) Before making a determination of responsibility, the

contracting officer shall possess or obtain information suffi-
cient to be satisfied that a prospective contractor currently
meets the applicable standards in 9.104.

(b)(1) Generally, the contracting officer shall obtain infor-
mation regarding the responsibility of prospective contrac-
tors, including requesting preaward surveys when necessary
(see 9.106), promptly after a bid opening or receipt of offers.
However, in negotiated contracting, especially when research
and development is involved, the contracting officer may
obtain this information before issuing the request for propos-
als. Requests for information shall ordinarily be limited to
information concerning�

(i) The low bidder; or
(ii) Those offerors in range for award.

(2) Preaward surveys shall be managed and conducted
by the surveying activity.

(i) If the surveying activity is a contract administra-
tion office�

(A) That office shall advise the contracting officer
on prospective contractors� financial competence and credit
needs; and

(B) The administrative contracting officer shall
obtain from the auditor any information required concerning
the adequacy of prospective contractors� accounting systems
and these systems� suitability for use in administering the pro-
posed type of contract.

(ii) If the surveying activity is not a contract admin-
istration office, the contracting officer shall obtain from the
auditor any information required concerning prospective con-
tractors� financial competence and credit needs, the adequacy
of their accounting systems, and these systems� suitability for
use in administering the proposed type of contract.

(3) Information on financial resources and performance
capability shall be obtained or updated on as current a basis
as is feasible up to the date of award.
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(c) In making the determination of responsibility, the con-
tracting officer shall consider information in FAPIIS (see
9.104-6), including information that is linked to FAPIIS such
as from the System for Award Management Exclusions and
the Past Performance Information Retrieval System (PPIRS),
and any other relevant past performance information (see
9.104-1(c) and subpart subpart 42.15). In addition, the con-
tracting officer should use the following sources of informa-
tion to support such determinations:

(1) Records and experience data, including verifiable
knowledge of personnel within the contracting office, audit
offices, contract administration offices, and other contracting
offices.

(2) The prospective contractor-including bid or pro-
posal information (including the certification at 52.209-5 or
52.212-3(h) (see 9.104-5)), questionnaire replies, financial
data, information on production equipment, and personnel
information.

(3) Commercial sources of supplier information of a
type offered to buyers in the private sector.

(4) Preaward survey reports (see 9.106).
(5) Other sources such as publications; suppliers, sub-

contractors, and customers of the prospective contractor;
financial institutions; Government agencies; and business and
trade associations.

(d) Contracting offices and cognizant contract administra-
tion offices that become aware of circumstances casting doubt
on a contractor�s ability to perform contracts successfully
shall promptly exchange relevant information.

9.105-2 Determinations and documentation.
(a) Determinations.(1) The contracting officer�s signing of

a contract constitutes a determination that the prospective
contractor is responsible with respect to that contract. When
an offer on which an award would otherwise be made is
rejected because the prospective contractor is found to be non-
responsible, the contracting officer shall make, sign, and place
in the contract file a determination of nonresponsibility, which
shall state the basis for the determination.

(2) If the contracting officer determines that a respon-
sive small business lacks certain elements of responsibility,
the contracting officer shall comply with the procedures in
subpart 19.6. When a Certificate of Competency is issued for
a small business concern (see subpart 19.6), the contracting
officer shall accept the Small Business Administration�s deci-
sion to issue a Certificate of Competency and award the con-
tract to the concern.

(b) Support documentation.(1) Documents and reports
supporting a determination of responsibility or nonresponsi-
bility, including any preaward survey reports, the use of
FAPIIS information (see 9.104-6), and any applicable Certif-
icate of Competency, must be included in the contract file.

(2)(i) The contracting officer shall document the deter-
mination of nonresponsibility in FAPIIS (available at
www.cpars.gov, then select FAPIIS) if�

(A) The contract is valued at more than the sim-
plified acquisition threshold;

(B) The determination of nonresponsibility is
based on lack of satisfactory performance record or satisfac-
tory record of integrity and business ethics; and

(C) The Small Business Administration does not
issue a Certificate of Competency.

(ii) The contracting officer is responsible for the
timely submission, within 3 working days, and sufficiency,
and accuracy of the documentation regarding the nonrespon-
sibility determination.

(iii) As required by section 3010 of the Supplemental
Appropriations Act, 2010 (Pub. L. 111-212), all information
posted in FAPIIS on or after April 15, 2011, except past per-
formance reviews, will be publicly available. FAPIIS consists
of two segments�

(A) The non-public segment, into which Govern-
ment officials and contractors post information, which can
only be viewed by�

(1) Government personnel and authorized
users performing business on behalf of the Government; or

(2) An offeror or contractor, when viewing
data on itself; and

(B) The publicly-available segment, to which all
data in the non-public segment of FAPIIS is automatically
transferred after a waiting period of 14 calendar days, except
for�

(1) Past performance reviews required by sub-
part 42.15;

(2) Information that was entered prior to
April 15, 2011; or

(3) Information that is withdrawn during the
14-calendar-day waiting period by the Government official
who posted it in accordance with paragraph (b)(2)(iv) of this
section.

(iv) The contracting officer, or any other Govern-
ment official, shall not post any information in the non-public
segment of FAPIIS that is covered by a disclosure exemption
under the Freedom of Information Act. If the contractor
asserts within 7 calendar days, to the Government official who
posted the information, that some of the information posted to
the non-public segment of FAPIIS is covered by a disclosure
exemption under the Freedom of Information Act, the Gov-
ernment official who posted the information must within 7
calendar days remove the posting from FAPIIS and resolve
the issue in accordance with agency Freedom of Information
Act procedures, prior to reposting the releasable information.

9.105-3 Disclosure of preaward information.

(a) Except as provided in subpart 24.2, Freedom of Infor-
mation Act, information (including the preaward survey
report) accumulated for purposes of determining the respon-
sibility of a prospective contractor shall not be released or dis-
closed outside the Government.
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reason to do so. If the period of ineligibility expires or is ter-
minated prior to award, the contracting officer may, but is not
required to, consider such proposals, quotations, or offers.

(4) Immediately prior to award, the contracting officer
shall again review SAM Exclusions to ensure that no award
is made to a listed contractor.

9.405-1 Continuation of current contracts.
(a) Notwithstanding the debarment, suspension, or pro-

posed debarment of a contractor, agencies may continue con-
tracts or subcontracts in existence at the time the contractor
was debarred, suspended, or proposed for debarment unless
the agency head directs otherwise. A decision as to the type
of termination action, if any, to be taken should be made only
after review by agency contracting and technical personnel
and by counsel to ensure the propriety of the proposed action.

(b) For contractors debarred, suspended, or proposed for
debarment, unless the agency head makes a written determi-
nation of the compelling reasons for doing so, ordering activ-
ities shall not�

(1) Place orders exceeding the guaranteed minimum
under indefinite quantity contracts;

(2) Place orders under Federal Supply Schedule con-
tracts, blanket purchase agreements, or basic ordering agree-
ments; or

(3) Add new work, exercise options, or otherwise
extend the duration of current contracts or orders.

9.405-2 Restrictions on subcontracting.
(a) When a contractor debarred, suspended, or proposed

for debarment is proposed as a subcontractor for any subcon-
tract subject to Government consent (see Subpart 44.2), con-
tracting officers shall not consent to subcontracts with such
contractors unless the agency head states in writing the com-
pelling reasons for this approval action. (See 9.405(b) con-
cerning declarations of ineligibility affecting
sub-contracting.)

(b) The Government suspends or debars contractors to pro-
tect the Government�s interests. By operation of the clause at
52.209-6, Protecting the Government�s Interests When Sub-
contracting with Contractors Debarred, Suspended or Pro-
posed for Debarment, contractors shall not enter into any
subcontract in excess of $35,000, other than a subcontract for
a commercially available off-the-shelf item, with a contractor
that has been debarred, suspended, or proposed for debarment
unless there is a compelling reason to do so. If a contractor
intends to enter into a subcontract in excess of $35,000, other
than a subcontract for a commercially available off-the-shelf
item, with a party that is debarred, suspended, or proposed for
debarment as evidenced by the parties� listing in SAM Exclu-
sions (see 9.404), a corporate officer or designee of the con-
tractor is required by operation of the clause at 52.209-6,
Protecting the Government�s Interests when Subcontracting
with Contractors Debarred, Suspended, or Proposed for
Debarment, to notify the contracting officer, in writing, before

entering into such subcontract. For contracts for the acquisi-
tion of commercial items, the notification requirement applies
only for first-tier subcontracts. For all other contracts, the
notification requirement applies to subcontracts at any tier.
The notice must provide the following:

(1) The name of the subcontractor;

(2) The contractor�s knowledge of the reasons for the
subcontractor being listed in SAM Exclusions;

(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding its listed in SAM Exclu-
sions; and

(4) The systems and procedures the contractor has
established to ensure that it is fully protecting the Govern-
ment�s interests when dealing with such subcontractor in view
of the specific basis for the party�s debarment, suspension, or
proposed debarment.

(c) The contractor�s compliance with the requirements of
52.209-6 will be reviewed during Contractor Purchasing Sys-
tem Reviews (see Subpart 44.3).

9.406 Debarment.

9.406-1 General.

(a) It is the debarring official�s responsibility to determine
whether debarment is in the Government�s interest. The
debarring official may, in the public interest, debar a contrac-
tor for any of the causes in 9.406-2, using the procedures in
9.406-3. The existence of a cause for debarment, however,
does not necessarily require that the contractor be debarred;
the seriousness of the contractor�s acts or omissions and any
remedial measures or mitigating factors should be considered
in making any debarment decision. Before arriving at any
debarment decision, the debarring official should consider
factors such as the following:

(1) Whether the contractor had effective standards of
conduct and internal control systems in place at the time of the
activity which constitutes cause for debarment or had adopted
such procedures prior to any Government investigation of the
activity cited as a cause for debarment.

(2) Whether the contractor brought the activity cited as
a cause for debarment to the attention of the appropriate Gov-
ernment agency in a timely manner.

(3) Whether the contractor has fully investigated the cir-
cumstances surrounding the cause for debarment and, if so,
made the result of the investigation available to the debarring
official.

(4) Whether the contractor cooperated fully with Gov-
ernment agencies during the investigation and any court or
administrative action.

(5) Whether the contractor has paid or has agreed to pay
all criminal, civil, and administrative liability for the improper
activity, including any investigative or administrative costs
incurred by the Government, and has made or agreed to make
full restitution.
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(6) Whether the contractor has taken appropriate disci-
plinary action against the individuals responsible for the activ-
ity which constitutes cause for debarment.

(7) Whether the contractor has implemented or agreed
to implement remedial measures, including any identified by
the Government.

(8) Whether the contractor has instituted or agreed to
institute new or revised review and control procedures and
ethics training programs.

(9) Whether the contractor has had adequate time to
eliminate the circumstances within the contractor�s organiza-
tion that led to the cause for debarment.

(10) Whether the contractor�s management recognizes
and understands the seriousness of the misconduct giving rise
to the cause for debarment and has implemented programs to
prevent recurrence.
The existence or nonexistence of any mitigating factors or
remedial measures such as set forth in this paragraph (a) is not
necessarily determinative of a contractor�s present responsi-
bility. Accordingly, if a cause for debarment exists, the con-
tractor has the burden of demonstrating, to the satisfaction of
the debarring official, its present responsibility and that debar-
ment is not necessary.

(b) Debarment constitutes debarment of all divisions or
other organizational elements of the contractor, unless the
debarment decision is limited by its terms to specific divi-
sions, organizational elements, or commodities. The debar-
ring official may extend the debarment decision to include any
affiliates of the contractor if they are�

(1) Specifically named; and
(2) Given written notice of the proposed debarment and

an opportunity to respond (see 9.406-3(c)).
(c) A contractor�s debarment, or proposed debarment, shall

be effective throughout the executive branch of the Govern-
ment, unless the agency head or a designee (except see
23.506(e)) states in writing the compelling reasons justifying
continued business dealings between that agency and the
contractor.

(d)(1) When the debarring official has authority to debar
contractors from both acquisition contracts pursuant to this
regulation and contracts for the purchase of Federal personal
property pursuant to the Federal Property Management Reg-
ulations (FPMR) 101-45.6, that official shall consider simul-
taneously debarring the contractor from the award of
acquisition contracts and from the purchase of Federal per-
sonal property.

(2) When debarring a contractor from the award of
acquisition contracts and from the purchase of Federal per-
sonal property, the debarment notice shall so indicate and the
appropriate FAR and FPMR citations shall be included.

9.406-2 Causes for debarment.
The debarring official may debar�

(a) A contractor for a conviction of or civil judgment for�
(1) Commission of fraud or a criminal offense in con-

nection with�
(i) Obtaining;
(ii) Attempting to obtain; or
(iii) Performing a public contract or subcontract.

(2) Violation of Federal or State antitrust statutes relat-
ing to the submission of offers;

(3) Commission of embezzlement, theft, forgery, brib-
ery, falsification or destruction of records, making false state-
ments, tax evasion, violating Federal criminal tax laws, or
receiving stolen property;

(4) Intentionally affixing a label bearing a �Made in
America� inscription (or any inscription having the same
meaning) to a product sold in or shipped to the United States
or its outlying areas, when the product was not made in the
United States or its outlying areas (see Section 202 of the
Defense Production Act (Public Law 102-558)); or

(5) Commission of any other offense indicating a lack
of business integrity or business honesty that seriously and
directly affects the present responsibility of a Government
contractor or subcontractor.

(b)(1) A contractor, based upon a preponderance of the evi-
dence, for any of the following�

(i) Violation of the terms of a Government contract
or subcontract so serious as to justify debarment, such as�

(A) Willful failure to perform in accordance with
the terms of one or more contracts; or

(B) A history of failure to perform, or of unsatis-
factory performance of, one or more contracts.

(ii) Violations of 41 U.S.C. chapter 81, Drug-Free
Workplace, as indicated by�

(A) Failure to comply with the requirements of
the clause at 52.223-6, Drug-Free Workplace; or

(B) Such a number of contractor employees con-
victed of violations of criminal drug statutes occurring in the
workplace as to indicate that the contractor has failed to make
a good faith effort to provide a drug-free workplace (see
23.504).

(iii) Intentionally affixing a label bearing a �Made in
America� inscription (or any inscription having the same
meaning) to a product sold in or shipped to the United States
or its outlying areas, when the product was not made in the
United States or its outlying areas (see Section 202 of the
Defense Production Act (Public Law 102-558)).

(iv) Commission of an unfair trade practice as
defined in 9.403 (see Section 201 of the Defense Production
Act (Pub. L. 102-558)).

(v) Delinquent Federal taxes in an amount that
exceeds $3,500.

(A) Federal taxes are considered delinquent for
purposes of this provision if both of the following criteria
apply:
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(b) The fraudulent, criminal, or other seriously improper
conduct of a contractor may be imputed to any officer, direc-
tor, shareholder, partner, employee, or other individual asso-
ciated with the contractor who participated in, knew of, or had
reason to know of the contractor�s conduct.

(c) The fraudulent, criminal, or other seriously improper
conduct of one contractor participating in a joint venture or
similar arrangement may be imputed to other participating
contractors if the conduct occurred for or on behalf of the joint
venture or similar arrangement, or with the knowledge,
approval, or acquiescence of these contractors. Acceptance of
the benefits derived from the conduct shall be evidence of
such knowledge, approval, or acquiescence.

9.407 Suspension.

9.407-1 General.

(a) The suspending official may, in the public interest, sus-
pend a contractor for any of the causes in 9.407-2, using the
procedures in 9.407-3.

(b)(1) Suspension is a serious action to be imposed on the
basis of adequate evidence, pending the completion of inves-
tigation or legal proceedings, when it has been determined
that immediate action is necessary to protect the Govern-
ment�s interest. In assessing the adequacy of the evidence,
agencies should consider how much information is available,
how credible it is given the circumstances, whether or not
important allegations are corroborated, and what inferences
can reasonably be drawn as a result. This assessment should
include an examination of basic documents such as contracts,
inspection reports, and correspondence.

(2) The existence of a cause for suspension does not
necessarily require that the contractor be suspended. The sus-
pending official should consider the seriousness of the con-
tractor�s acts or omissions and may, but is not required to,
consider remedial measures or mitigating factors, such as
those set forth in 9.406-1(a). A contractor has the burden of
promptly presenting to the suspending official evidence of
remedial measures or mitigating factors when it has reason to
know that a cause for suspension exists. The existence or non-
existence of any remedial measures or mitigating factors is not
necessarily determinative of a contractor�s present
responsibility.

(c) Suspension constitutes suspension of all divisions or
other organizational elements of the contractor, unless the sus-
pension decision is limited by its terms to specific divisions,
organizational elements, or commodities. The suspending
official may extend the suspension decision to include any
affiliates of the contractor if they are�

(1) Specifically named; and

(2) Given written notice of the suspension and an oppor-
tunity to respond (see 9.407-3(c)).

(d) A contractor�s suspension shall be effective throughout
the executive branch of the Government, unless the agency
head or a designee (except see 23.506(e)) states in writing the
compelling reasons justifying continued business dealings
between that agency and the contractor.

(e)(1) When the suspending official has authority to sus-
pend contractors from both acquisition contracts pursuant to
this regulation and contracts for the purchase of Federal per-
sonal property pursuant to FPMR 101-45.6, that official shall
consider simultaneously suspending the contractor from the
award of acquisition contracts and from the purchase of Fed-
eral personal property.

(2) When suspending a contractor from the award of
acquisition contracts and from the purchase of Federal per-
sonal property, the suspension notice shall so indicate and the
appropriate FAR and FPMR citations shall be included.

9.407-2 Causes for suspension.

(a) The suspending official may suspend a contractor sus-
pected, upon adequate evidence, of�

(1) Commission of fraud or a criminal offense in con-
nection with�

(i) Obtaining;

(ii) Attempting to obtain; or

(iii) Performing a public contract or subcontract.

(2) Violation of Federal or State antitrust statutes relat-
ing to the submission of offers;

(3) Commission of embezzlement, theft, forgery, brib-
ery, falsification or destruction of records, making false state-
ments, tax evasion, violating Federal criminal tax laws, or
receiving stolen property;

(4) Violations of 41 U.S.C. chapter 81, Drug-Free
Workplace, as indicated by�

(i) Failure to comply with the requirements of the
clause at 52.223-6, Drug-Free Workplace; or

(ii) Such a number of contractor employees con-
victed of violations of criminal drug statutes occurring in the
workplace as to indicate that the contractor has failed to make
a good faith effort to provide a drug-free workplace (see
23.504);

(5) Intentionally affixing a label bearing a �Made in
America� inscription (or any inscription having the same
meaning) to a product sold in or shipped to the United States
or its outlying areas, when the product was not made in the
United States or its outlying areas (see Section 202 of the
Defense Production Act (Public Law 102-558));

(6) Commission of an unfair trade practice as defined in
9.403 (see section 201 of the Defense Production Act
(Pub. L. 102-558));

(7) Delinquent Federal taxes in an amount that exceeds
$3,500. See the criteria at 9.406-2(b)(1)(v) for determination
of when taxes are delinquent;
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(8) Knowing failure by a principal, until 3 years after
final payment on any Government contract awarded to the
contractor, to timely disclose to the Government, in connec-
tion with the award, performance, or closeout of the contract
or a subcontract thereunder, credible evidence of�

(i) Violation of Federal criminal law involving fraud,
conflict of interest, bribery, or gratuity violations found in
Title 18 of the United States Code;

(ii) Violation of the civil False Claims Act (31 U.S.C.
3729-3733); or

(iii) Significant overpayment(s) on the contract,
other than overpayments resulting from contract financing
payments as defined in 32.001; or

(9) Commission of any other offense indicating a lack
of business integrity or business honesty that seriously and
directly affects the present responsibility of a Government
contractor or subcontractor.

(b) Indictment for any of the causes in paragraph (a) of this
section constitutes adequate evidence for suspension.

(c) The suspending official may upon adequate evidence
also suspend a contractor for any other cause of so serious or
compelling a nature that it affects the present responsibility of
a Government contractor or subcontractor.

9.407-3 Procedures.

(a) Investigation and referral. Agencies shall establish pro-
cedures for the prompt reporting, investigation, and referral to
the suspending official of matters appropriate for that offi-
cial�s consideration.

(b) Decisionmaking process. (1) Agencies shall establish
procedures governing the suspension decisionmaking process
that are as informal as is practicable, consistent with princi-
ples of fundamental fairness. These procedures shall afford
the contractor (and any specifically named affiliates) an
opportunity, following the imposition of suspension, to sub-
mit, in person, in writing, or through a representative, infor-
mation and argument in opposition to the suspension.

(2) In actions not based on an indictment, if it is found
that the contractor�s submission in opposition raises a genuine
dispute over facts material to the suspension and if no deter-
mination has been made, on the basis of Department of Justice
advice, that substantial interests of the Government in pend-
ing or contemplated legal proceedings based on the same facts
as the suspension would be prejudiced, agencies shall also�

(i) Afford the contractor an opportunity to appear
with counsel, submit documentary evidence, present wit-
nesses, and confront any person the agency presents; and

(ii) Make a transcribed record of the proceedings and
make it available at cost to the contractor upon request, unless
the contractor and the agency, by mutual agreement, waive the
requirement for a transcript.

(c) Notice of suspension. When a contractor and any spe-
cifically named affiliates are suspended, they shall be imme-
diately advised by certified mail, return receipt requested�

(1) That they have been suspended and that the suspen-
sion is based on an indictment or other adequate evidence that
the contractor has committed irregularities�

(i) Of a serious nature in business dealings with the
Government or

(ii) Seriously reflecting on the propriety of further
Government dealings with the contractor�any such irregu-
larities shall be described in terms sufficient to place the con-
tractor on notice without disclosing the Government�s
evidence;

(2) That the suspension is for a temporary period pend-
ing the completion of an investigation and such legal proceed-
ings as may ensue;

(3) Of the cause(s) relied upon under 9.407-2 for impos-
ing suspension;

(4) Of the effect of the suspension;

(5) That, within 30 days after receipt of the notice, the
contractor may submit, in person, in writing, or through a rep-
resentative, information and argument in opposition to the
suspension, including any additional specific information that
raises a genuine dispute over the material facts; and

(6) That additional proceedings to determine disputed
material facts will be conducted unless�

(i) The action is based on an indictment; or

(ii) A determination is made, on the basis of Depart-
ment of Justice advice, that the substantial interests of the
Government in pending or contemplated legal proceedings
based on the same facts as the suspension would be
prejudiced.

(d) Suspending official�s decision. (1) In actions�

(i) Based on an indictment;

(ii) In which the contractor�s submission does not
raise a genuine dispute over material facts; or

(iii) In which additional proceedings to determine
disputed material facts have been denied on the basis of
Department of Justice advice, the suspending official�s deci-
sion shall be based on all the information in the administrative
record, including any submission made by the contractor.

(2)(i) In actions in which additional proceedings are
necessary as to disputed material facts, written findings of fact
shall be prepared. The suspending official shall base the deci-
sion on the facts as found, together with any information and
argument submitted by the contractor and any other informa-
tion in the administrative record.

(ii) The suspending official may refer matters
involving disputed material facts to another official for find-
ings of fact. The suspending official may reject any such find-
ings, in whole or in part, only after specifically determining
them to be arbitrary and capricious or clearly erroneous.
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(iii) The suspending official�s decision shall be made
after the conclusion of the proceedings with respect to dis-
puted facts.

(3) The suspending official may modify or terminate the
suspension or leave it in force (for example, see 9.406-4(c) for
the reasons for reducing the period or extent of debarment).
However, a decision to modify or terminate the suspension
shall be without prejudice to the subsequent imposition of�

(i) Suspension by any other agency; or
(ii) Debarment by any agency.

(4) Prompt written notice of the suspending official�s
decision shall be sent to the contractor and any affiliates
involved, by certified mail, return receipt requested.

(e)(1) If the contractor enters into an administrative agree-
ment with the Government in order to resolve a suspension
proceeding, the suspending official shall access the website
(available at www.cpars.csd.disa.mil, then select FAPIIS) and
enter the requested information.

(2) The suspending official is responsible for the timely
submission, within 3 working days, and accuracy of the doc-
umentation regarding the administrative agreement.

(3) With regard to information that may be covered by
a disclosure exemption under the Freedom of Information
Act, the suspending official shall follow the procedures at
9.105-2(b)(2)(iv).

9.407-4 Period of suspension.
(a) Suspension shall be for a temporary period pending the

completion of investigation and any ensuing legal proceed-

ings, unless sooner terminated by the suspending official or as
provided in this subsection.

(b) If legal proceedings are not initiated within 12 months
after the date of the suspension notice, the suspension shall be
terminated unless an Assistant Attorney General requests its
extension, in which case it may be extended for an additional
6 months. In no event may a suspension extend beyond
18 months, unless legal proceedings have been initiated
within that period.

(c) The suspending official shall notify the Department of
Justice of the proposed termination of the suspension, at least
30 days before the 12-month period expires, to give that
Department an opportunity to request an extension.

9.407-5 Scope of suspension.

The scope of suspension shall be the same as that for debar-
ment (see 9.406-5), except that the procedures of 9.407-3 shall
be used in imposing suspension.

9.408 [Reserved]

9.409 Contract clause.

The contracting officer shall insert the clause at 52.209-6,
Protecting the Government�s Interests when Subcontracting
with Contractors Debarred, Suspended, or Proposed for
Debarment, in solicitations and contracts where the contract
value exceeds $35,000.
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10.000 Scope of part.

This part prescribes policies and procedures for conducting
market research to arrive at the most suitable approach to
acquiring, distributing, and supporting supplies and services.
This part implements the requirements of 41 U.S.C.
3306(a)(1), 41 U.S.C. 3307, 10 U.S.C. 2377, and 6 U.S.C.
796.

10.001 Policy.

(a) Agencies must�

(1) Ensure that legitimate needs are identified and trade-
offs evaluated to acquire items that meet those needs;

(2) Conduct market research appropriate to the
circumstances�

(i) Before developing new requirements documents
for an acquisition by that agency;

(ii) Before soliciting offers for acquisitions with an
estimated value in excess of the simplified acquisition
threshold;

(iii) Before soliciting offers for acquisitions with an
estimated value less than the simplified acquisition threshold
when adequate information is not available and the circum-
stances justify its cost;

(iv) Before soliciting offers for acquisitions that
could lead to a bundled contract (15 U.S.C. 644(e)(2)(A));

(v) Before awarding a task or delivery order under an
indefinite-delivery/indefinite-quantity (ID/IQ) contract (e.g.,
GWACs, MACs) for a noncommercial item in excess of the
simplified acquisition threshold (10 U.S.C. 2377(c)); and

(vi) On an ongoing basis, take advantage (to the max-
imum extent practicable) of commercially available market
research methods in order to effectively identify the capabil-
ities of small businesses and new entrants into Federal con-
tracting that are available in the marketplace for meeting the
requirements of the agency in furtherance of�

(A) A contingency operation or defense against or
recovery from nuclear, biological, chemical, or radiological
attack; and

(B) Disaster relief to include debris removal, dis-
tribution of supplies, reconstruction, and other disaster or
emergency relief activities. (See 26.205).

(3) Use the results of market research to�

(i) Determine if sources capable of satisfying the
agency�s requirements exist;

(ii) Determine if commercial items or, to the extent
commercial items suitable to meet the agency�s needs are not
available, nondevelopmental items are available that�

(A) Meet the agency�s requirements;

(B) Could be modified to meet the agency�s
requirements; or

(C) Could meet the agency�s requirements if
those requirements were modified to a reasonable extent;

(iii) Determine the extent to which commercial items
or nondevelopmental items could be incorporated at the com-
ponent level;

(iv) Determine the practices of firms engaged in pro-
ducing, distributing, and supporting commercial items, such
as type of contract, terms for warranties, buyer financing,
maintenance and packaging, and marking;

(v) Ensure maximum practicable use of recovered
materials (see Subpart 23.4) and promote energy conservation
and efficiency; and

(vi) Determine whether bundling is necessary and
justified (see 7.107) (15 U.S.C. 644(e)(2)(A)).

(vii) Assess the availability of electronic and infor-
mation technology that meets all or part of the applicable
accessibility standards issued by the Architectural and Trans-
portation Barriers Compliance Board at 36 CFR Part 1194
(see Subpart 39.2).

(b) When conducting market research, agencies should not
request potential sources to submit more than the minimum
information necessary.

(c) If an agency contemplates awarding a bundled contract,
the agency�

(1) When performing market research, should consult
with the local Small Business Administration procurement
center representative (PCR). If a PCR is not assigned, see
19.402(a); and

(2) At least 30 days before release of the solicitation or
30 days prior to placing an order without a solicitation�

(i) Must notify any affected incumbent small busi-
ness concerns of the Government�s intention to bundle the
requirement; and

(ii) Should notify any affected incumbent small busi-
ness concerns of how the concerns may contact the appropri-
ate Small Business Administration representative.

(d) See 10.003 for the requirement for a prime contractor
to perform market research in contracts in excess of $5.5 mil-
lion for the procurement of items other than commercial items
in accordance with section 826 of Public Law 110-181.

10.002 Procedures.
(a) Acquisitions begin with a description of the Govern-

ment�s needs stated in terms sufficient to allow conduct of
market research.

(b) Market research is then conducted to determine if com-
mercial items or nondevelopmental items are available to
meet the Government�s needs or could be modified to meet the
Government�s needs.

(1) The extent of market research will vary, depending
on such factors as urgency, estimated dollar value, complex-
ity, and past experience. The contracting officer may use mar-
ket research conducted within 18 months before the award of
any task or delivery order if the information is still current,
accurate, and relevant. Market research involves obtaining
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information specific to the item being acquired and should
include�

(i) Whether the Government�s needs can be met by�

(A) Items of a type customarily available in the
commercial marketplace;

(B) Items of a type customarily available in the
commercial marketplace with modifications; or

(C) Items used exclusively for governmental
purposes;

(ii) Customary practices regarding customizing,
modifying or tailoring of items to meet customer needs and
associated costs;

(iii) Customary practices, including warranty, buyer
financing, discounts, contract type considering the nature and
risk associated with the requirement, etc., under which com-
mercial sales of the products or services are made;

(iv) The requirements of any laws and regulations
unique to the item being acquired;

(v) The availability of items that contain recovered
materials and items that are energy efficient;

(vi) The distribution and support capabilities of
potential suppliers, including alternative arrangements and
cost estimates; and

(vii) Size and status of potential sources (see
Part 19).

(2) Techniques for conducting market research may
include any or all of the following:

(i) Contacting knowledgeable individuals in Gov-
ernment and industry regarding market capabilities to meet
requirements.

(ii) Reviewing the results of recent market research
undertaken to meet similar or identical requirements.

(iii) Publishing formal requests for information in
appropriate technical or scientific journals or business
publications.

(iv) Querying the Governmentwide database of con-
tracts and other procurement instruments intended for use by
multiple agencies available at https://
www.contractdirectory.gov/contractdirectory/ and other

Government and commercial databases that provide informa-
tion relevant to agency acquisitions.

(v) Participating in interactive, on-line communica-
tion among industry, acquisition personnel, and customers.

(vi) Obtaining source lists of similar items from
other contracting activities or agencies, trade associations or
other sources.

(vii) Reviewing catalogs and other generally avail-
able product literature published by manufacturers, distribu-
tors, and dealers or available on-line.

(viii) Conducting interchange meetings or holding
presolicitation conferences to involve potential offerors early
in the acquisition process.

(c) If market research indicates commercial or nondevel-
opmental items might not be available to satisfy agency needs,
agencies shall reevaluate the need in accordance with
10.001(a)(3)(ii) and determine whether the need can be
restated to permit commercial or nondevelopmental items to
satisfy the agency�s needs.

(d)(1) If market research establishes that the Government�s
need may be met by a type of item or service customarily
available in the commercial marketplace that would meet the
definition of a commercial item at Subpart 2.1, the contracting
officer shall solicit and award any resultant contract using the
policies and procedures in Part 12.

(2) If market research establishes that the Government�s
need cannot be met by a type of item or service customarily
available in the marketplace, Part 12 shall not be used. When
publication of the notice at 5.201 is required, the contracting
officer shall include a notice to prospective offerors that the
Government does not intend to use Part 12 for the acquisition.

(e) Agencies should document the results of market
research in a manner appropriate to the size and complexity of
the acquisition.

10.003 Contract clause.
The contracting officer shall insert the clause at 52.210-1,

Market Research, in solicitations and contracts over $5.5 mil-
lion for the procurement of items other than commercial
items.
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12.000 Scope of part.

This part prescribes policies and procedures unique to the
acquisition of commercial items. It implements the Federal
Government�s preference for the acquisition of commercial
items contained in 41 U.S.C. 1906, 1907, and 3307 and 10
U.S.C. 2375-2377 by establishing acquisition policies more
closely resembling those of the commercial marketplace and
encouraging the acquisition of commercial items and compo-
nents.

12.001 Definition.

�Subcontract,� as used in this part, includes, but is not lim-
ited to, a transfer of commercial items between divisions, sub-
sidiaries, or affiliates of a contractor or subcontractor.

Subpart 12.1�Acquisition of Commercial 
Items�General

12.101 Policy.

Agencies shall�

(a) Conduct market research to determine whether com-
mercial items or nondevelopmental items are available that
could meet the agency�s requirements;

(b) Acquire commercial items or nondevelopmental items
when they are available to meet the needs of the agency; and

(c) Require prime contractors and subcontractors at all tiers
to incorporate, to the maximum extent practicable, commer-
cial items or nondevelopmental items as components of items
supplied to the agency.

12.102 Applicability.

(a) This part shall be used for the acquisition of supplies or
services that meet the definition of commercial items at 2.101.

(b) Contracting officers shall use the policies in this part in
conjunction with the policies and procedures for solicitation,
evaluation and award prescribed in Part 13, Simplified Acqui-
sition Procedures; Part 14, Sealed Bidding; or Part 15, Con-
tracting by Negotiation, as appropriate for the particular
acquisition.

(c) Contracts for the acquisition of commercial items are
subject to the policies in other parts of the FAR. When a policy
in another part of the FAR is inconsistent with a policy in this
part, this part 12 shall take precedence for the acquisition of
commercial items.

(d) The definition of commercial item in section 2.101 uses
the phrase �purposes other than governmental purposes.�
These purposes are those that are not unique to a government.

(e) This part shall not apply to the acquisition of commer-
cial items�

(1) At or below the micro-purchase threshold;

(2) Using the Standard Form 44 (see 13.306);

(3) Using the imprest fund (see 13.305);

(4) Using the Governmentwide commercial purchase
card as a method of purchase rather than only as a method of
payment; or

(5) Directly from another Federal agency.

(f)(1) Contracting officers may treat any acquisition of sup-
plies or services that, as determined by the head of the agency,
are to be used to facilitate defense against or recovery from
nuclear, biological, chemical, or radiological attack, as an
acquisition of commercial items.

(2) A contract in an amount greater than $19 million that
is awarded on a sole source basis for an item or service treated
as a commercial item under paragraph (f)(1) of this section
but does not meet the definition of a commercial item as
defined at FAR 2.101 shall not be exempt from�

(i) Cost accounting standards (see subpart 30.2); or

(ii) Certified cost or pricing data requirements (see
15.403).

(g)(1) In accordance with 41 U.S.C. 2310, the contracting
officer also may use Part 12 for any acquisition for services
that does not meet the definition of commercial item in
FAR 2.101, if the contract or task order�

(i) Is entered into on or before November 24, 2013;

(ii) Has a value of $29.5 million or less;

(iii) Meets the definition of performance-based
acquisition at FAR 2.101;

(iv) Uses a quality assurance surveillance plan;

(v) Includes performance incentives where
appropriate;

(vi) Specifies a firm-fixed price for specific tasks to
be performed or outcomes to be achieved; and

(vii) Is awarded to an entity that provides similar ser-
vices to the general public under terms and conditions similar
to those in the contract or task order.

(2) In exercising the authority specified in
paragraph (g)(1) of this section, the contracting officer may
tailor paragraph (a) of the clause at FAR 52.212-4 as may be
necessary to ensure the contract�s remedies adequately protect
the Government�s interests.

12.103 Commercially available off-the-shelf (COTS)
items.

Commercially available off-the-shelf (COTS) items are
defined in 2.101. Unless indicated otherwise, all of the poli-
cies that apply to commercial items also apply to COTS items.
Section 12.505 lists the laws that are not applicable to COTS
(in addition to 12.503 and 12.504).
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Subpart 12.2�Special Requirements for the
Acquisition of Commercial Items

12.201 General.

This subpart identifies special requirements for the acqui-
sition of commercial items intended to more closely resemble
those customarily used in the commercial marketplace, as
well as other considerations necessary for proper planning,
solicitation, evaluation, and award of contracts for commer-
cial items.

12.202 Market research and description of agency need.

(a) Market research (see 10.001) is an essential element of
building an effective strategy for the acquisition of commer-
cial items and establishes the foundation for the agency
description of need (see Part 11), the solicitation, and result-
ing contract.

(b) The description of agency need must contain sufficient
detail for potential offerors of commercial items to know
which commercial products or services may be suitable. Gen-
erally, for acquisitions in excess of the simplified acquisition
threshold, an agency�s statement of need for a commercial
item will describe the type of product or service to be acquired
and explain how the agency intends to use the product or ser-
vice in terms of function to be performed, performance
requirement or essential physical characteristics. Describing
the agency�s needs in these terms allows offerors to propose
methods that will best meet the needs of the Government.

(c) Follow the procedures in subpart 11.2 regarding the
identification and availability of specifications, standards and
commercial item descriptions.

(d) Requirements documents for electronic and informa-
tion technology must comply with the applicable accessibility
standards issued by the Architectural and Transportation Bar-
riers Compliance Board at 36 CFR Part 1194 (see
subpart 39.2).

(e) When acquiring information technology using Internet
Protocol, agencies must include the appropriate Internet Pro-
tocol compliance requirements in accordance with 11.002(g).

12.203 Procedures for solicitation, evaluation, and
award.

Contracting officers shall use the policies unique to the
acquisition of commercial items prescribed in this part in con-
junction with the policies and procedures for solicitation,
evaluation and award prescribed in Part 13, Simplified Acqui-
sition Procedures; Part 14, Sealed Bidding; or Part 15, Con-
tracting by Negotiation, as appropriate for the particular
acquisition. The contracting officer may use the streamlined
procedure for soliciting offers for commercial items pre-
scribed in 12.603. For acquisitions of commercial items

exceeding the simplified acquisition threshold but not exceed-
ing $7 million ($13 million for acquisitions as described in
13.500(c)), including options, contracting activities may use
any of the simplified procedures authorized by subpart 13.5.

12.204 Solicitation/contract form.

(a) The contracting officer shall use the Standard
Form 1449, Solicitation/Contract/Order for Commercial
Items, if (1) the acquisition is expected to exceed the simpli-
fied acquisition threshold; (2) a paper solicitation or contract
is being issued; and (3) procedures at 12.603 are not being
used. Use of the SF 1449 is nonmandatory but encouraged for
commercial acquisitions not exceeding the simplified acqui-
sition threshold.

(b) Consistent with the requirements at 5.203(a) and (h),
the contracting officer may allow fewer than 15 days before
issuance of the solicitation.

12.205 Offers.

(a) Where technical information is necessary for evalua-
tion of offers, agencies should, as part of market research,
review existing product literature generally available in the
industry to determine its adequacy for purposes of evaluation.
If adequate, contracting officers shall request existing product
literature from offerors of commercial items in lieu of unique
technical proposals.

(b) Contracting officers should allow offerors to propose
more than one product that will meet a Government need in
response to solicitations for commercial items. The contract-
ing officer shall evaluate each product as a separate offer.

(c) Consistent with the requirements at 5.203(b), the con-
tracting officer may allow fewer than 30 days response time
for receipt of offers for commercial items, unless the acquisi-
tion is covered by the World Trade Organization Government
Procurement Agreement or a Free Trade Agreement (see
5.203(h)).

12.206 Use of past performance.

Past performance should be an important element of every
evaluation and contract award for commercial items. Con-
tracting officers should consider past performance data from
a wide variety of sources both inside and outside the Federal
Government in accordance with the policies and procedures
contained in subpart 9.1, 13.106, or subpart 15.3, as
applicable.

12.207 Contract type.

(a) Except as provided in paragraph (b) of this section,
agencies shall use firm-fixed-price contracts or fixed-price
contracts with economic price adjustment for the acquisition
of commercial items.
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(b) (1) A time-and-materials contract or labor-hour con-
tract (see subpart 16.6) may be used for the acquisition of
commercial services when�

(i) The service is acquired under a contract awarded
using�

(A) Competitive procedures (e.g., the procedures
in 6.102, the set-aside procedures in subpart 19.5, or compe-
tition conducted in accordance with Part 13);

(B) The procedures for other than full and open
competition in 6.3 provided the agency receives offers that
satisfy the Government�s expressed requirement from two or
more responsible offerors; or

(C) The fair opportunity procedures in 16.505
(including discretionary small business set-asides under
16.505(b)(2)(i)(F)), if placing an order under a multiple-
award delivery-order contract; and

(ii) The contracting officer�
(A) Executes a determination and findings (D&F)

for the contract, in accordance with paragraph (b)(2) of this
section (but see paragraph (c) of this section for indefinite-
delivery contracts), that no other contract type authorized by
this subpart is suitable;

(B) Includes a ceiling price in the contract or
order that the contractor exceeds at its own risk; and

(C) Prior to increasing the ceiling price of a time-
and-materials or labor-hour contract or order, shall�

(1) Conduct an analysis of pricing and other
relevant factors to determine if the action is in the best interest
of the Government;

(2) Document the decision in the contract or
order file; and

(3) When making a change that modifies the
general scope of�

(i) A contract, follow the procedures at
6.303;

(ii) An order issued under the Federal Sup-
ply Schedules, follow the procedures at 8.405-6; or

(iii) An order issued under multiple award
task and delivery order contracts, follow the procedures at
16.505(b)(2).

(2) Each D&F required by paragraph (b)(1)(ii)(A) of
this section shall contain sufficient facts and rationale to jus-
tify that no other contract type authorized by this subpart is
suitable. At a minimum, the D&F shall�

(i) Include a description of the market research con-
ducted (see 10.002(e));

(ii) Establish that it is not possible at the time of plac-
ing the contract or order to accurately estimate the extent or
duration of the work or to anticipate costs with any reasonable
degree of confidence;

(iii) Establish that the requirement has been struc-
tured to maximize the use of firm-fixed-price or fixed-price
with economic price adjustment contracts (e.g., by limiting

the value or length of the time-and-material/labor-hour con-
tract or order; establishing fixed prices for portions of the
requirement) on future acquisitions for the same or similar
requirements; and

(iv) Describe actions planned to maximize the use of
firm-fixed-price or fixed-price with economic price adjust-
ment contracts on future acquisitions for the same require-
ments.

(3) See 16.601(d)(1) for additional approval required
for contracts expected to extend beyond three years.

(4) See 8.404(h) for the requirement for determination
and findings when using Federal Supply Schedules.

(c)(1) Indefinite-delivery contracts (see subpart 16.5) may
be used when�

(i) The prices are established based on a firm-fixed-
price or fixed-price with economic price adjustment; or

(ii) Rates are established for commercial services
acquired on a time-and-materials or labor-hour basis.

(2) When an indefinite-delivery contract is awarded
with services priced on a time-and-materials or labor-hour
basis, contracting officers shall, to the maximum extent prac-
ticable, also structure the contract to allow issuance of orders
on a firm-fixed-price or fixed-price with economic price
adjustment basis. For such contracts, the contracting officer
shall execute the D&F required by paragraph (b)(2) of this
section, for each order placed on a time-and-materials or
labor-hour basis. Placement of orders shall be in accordance
with subpart 8.4 or 16.5, as applicable.

(3) If an indefinite-delivery contract only allows for the
issuance of orders on a time-and-materials or labor-hour basis,
the D&F required by paragraph (b)(2) of this section shall be
executed to support the basic contract and shall also explain
why providing for an alternative firm-fixed-price or fixed-
price with economic price adjustment pricing structure is not
practicable. The D&F for this contract shall be approved one
level above the contracting officer. Placement of orders shall
be in accordance with subpart 16.5.

(d) The contract types authorized by this subpart may be
used in conjunction with an award fee and performance or
delivery incentives when the award fee or incentive is based
solely on factors other than cost (see 16.202-1 and 16.203-1).

(e) Use of any contract type other than those authorized by
this subpart to acquire commercial items is prohibited.

12.208 Contract quality assurance.

Contracts for commercial items shall rely on contractors�
existing quality assurance systems as a substitute for Govern-
ment inspection and testing before tender for acceptance
unless customary market practices for the commercial item
being acquired include in-process inspection. Any in-process
inspection by the Government shall be conducted in a manner
consistent with commercial practice.
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13.000 Scope of part.

This part prescribes policies and procedures for the acqui-

sition of supplies and services, including construction,
research and development, and commercial items, the aggre-
gate amount of which does not exceed the simplified acquisi-
tion threshold (see 2.101). subpart 13.5 provides special

authority for acquisitions of commercial items exceeding the
simplified acquisition threshold but not exceeding $7 million
($13 million for acquisitions as described in 13.500(c)),

including options. See Part 12 for policies applicable to the
acquisition of commercial items exceeding the micro-pur-
chase threshold. See 36.602-5 for simplified procedures to be

used when acquiring architect-engineer services.

13.001 Definitions.

As used in this part�

�Authorized individual� means a person who has been
granted authority, in accordance with agency procedures, to
acquire supplies and services in accordance with this part.

�Governmentwide commercial purchase card� means a
purchase card, similar in nature to a commercial credit card,

issued to authorized agency personnel to use to acquire and to
pay for supplies and services.

�Imprest fund� means a cash fund of a fixed amount estab-
lished by an advance of funds, without charge to an appropri-
ation, from an agency finance or disbursing officer to a duly
appointed cashier, for disbursement as needed from time to

time in making payment in cash for relatively small amounts.

�Third party draft� means an agency bank draft, similar to
a check, that is used to acquire and to pay for supplies and ser-
vices. (See Treasury Financial Management Manual,

Section 3040.70.)

13.002 Purpose.

The purpose of this part is to prescribe simplified acquisi-
tion procedures in order to�

(a) Reduce administrative costs;

(b) Improve opportunities for small, small disadvantaged,
women-owned, veteran-owned, HUBZone, and service-dis-
abled veteran-owned small business concerns to obtain a fair

proportion of Government contracts;

(c) Promote efficiency and economy in contracting; and

(d) Avoid unnecessary burdens for agencies and

contractors.

13.003 Policy.

(a) Agencies shall use simplified acquisition procedures to
the maximum extent practicable for all purchases of supplies
or services not exceeding the simplified acquisition threshold
(including purchases at or below the micro-purchase thresh-

old). This policy does not apply if an agency can meet its
requirement using�

(1) Required sources of supply under Part 8
(e.g., Federal Prison Industries, Committee for Purchase from
People Who are Blind or Severely Disabled, and Federal Sup-
ply Schedule contracts);

(2) Existing indefinite delivery/indefinite quantity
contracts; or

(3) Other established contracts.

(b)(1) Acquisitions of supplies or services that have an
anticipated dollar value exceeding $3,500 ($20,000 for acqui-
sitions as described in 13.201(g)(1)) but not exceeding
$150,000 ($300,000 for acquisitions described in paragraph
(1) of the simplified acquisition threshold definition at 2.101)
are reserved exclusively for small business concerns and shall
be set aside (see 19.000, 19.203, and subpart 19.5).

(2) The contracting officer may make an award to a
small business concern under the�

(i) 8(a) Program (see subpart 19.8);

(ii) Historically Underutilized Business Zone (HUB-
Zone) Program (but see 19.1305 and 19.1306(a)(4));

(iii) Service-Disabled Veteran-Owned Small Busi-
ness (SDVOSB) Program (see subpart 19.14); or

(iv) Women-Owned Small Business (WOSB) Pro-
gram (see subpart 19.15).

(3) The following contracting officer�s decisions for
acquisitions at or below the simplified acquisition threshold
are not subject to review under subpart 19.4:

(i) A decision not to make an award under the 8(a)
Program.

(ii) A decision not to set aside an acquisition for
HUBZone small business concerns, service-disabled veteran-
owned small business concerns, or EDWOSB concerns and
WOSB concerns eligible under the WOSB Program.

(4) Each written solicitation under a set-aside shall con-
tain the appropriate provisions prescribed by part 19. If the
solicitation is oral, however, information substantially identi-
cal to that in the provision shall be given to potential quoters.

(c)(1) The contracting officer shall not use simplified
acquisition procedures to acquire supplies and services if the
anticipated award will exceed�

(i) The simplified acquisition threshold; or

(ii) $7 million ($13 million for acquisitions as
described in 13.500(c)), including options, for acquisitions of
commercial items using subpart 13.5.

(2) Do not break down requirements aggregating more
than the simplified acquisition threshold (or for commercial
items, the threshold in subpart 13.5) or the micro-purchase
threshold into several purchases that are less than the applica-
ble threshold merely to�

(i) Permit use of simplified acquisition procedures;
or
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(ii) Avoid any requirement that applies to purchases
exceeding the micro-purchase threshold.

(d) An agency that has specific statutory authority to
acquire personal services (see 37.104) may use simplified
acquisition procedures to acquire those services.

(e) Agencies shall use the Governmentwide commercial
purchase card and electronic purchasing techniques to the
maximum extent practicable in conducting simplified acqui-
sitions (but see 32.1108(b)(2)).

(f) Agencies shall maximize the use of electronic com-
merce when practicable and cost-effective (see subpart 4.5).
Drawings and lengthy specifications can be provided off-line
in hard copy or through other appropriate means.

(g) Authorized individuals shall make purchases in the
simplified manner that is most suitable, efficient, and eco-
nomical based on the circumstances of each acquisition. For
acquisitions not expected to exceed�

(1) The simplified acquisition threshold for other than
commercial items, use any appropriate combination of the
procedures in Parts 13, 14, 15, 35, or 36, including the use of
Standard Form 1442, Solicitation, Offer, and Award (Con-
struction, Alteration, or Repair), for construction contracts
(see 36.701(a)); or

(2) $7 million ($13 million for acquisitions as described
in 13.500(c)), for commercial items, use any appropriate com-
bination of the procedures in Parts 12, 13, 14, and 15 (see
paragraph (d) of this section).

(h) In addition to other considerations, contracting officers
shall�

(1) Promote competition to the maximum extent prac-
ticable (see 13.104);

(2) Establish deadlines for the submission of responses
to solicitations that afford suppliers a reasonable opportunity
to respond (see 5.203);

(3) Consider all quotations or offers that are timely
received. For evaluation of quotations or offers received elec-
tronically, see 13.106-2(b)(3); and

(4) Use innovative approaches, to the maximum extent
practicable, in awarding contracts using simplified acquisi-
tion procedures.

13.004 Legal effect of quotations.

(a) A quotation is not an offer and, consequently, cannot be
accepted by the Government to form a binding contract.
Therefore, issuance by the Government of an order in
response to a supplier�s quotation does not establish a con-
tract. The order is an offer by the Government to the supplier
to buy certain supplies or services upon specified terms and
conditions. A contract is established when the supplier
accepts the offer.

(b) When appropriate, the contracting officer may ask the
supplier to indicate acceptance of an order by notification to
the Government, preferably in writing, as defined at 2.101. In

other circumstances, the supplier may indicate acceptance by
furnishing the supplies or services ordered or by proceeding
with the work to the point where substantial performance has
occurred.

(c) If the Government issues an order resulting from a quo-
tation, the Government may (by written notice to the supplier,
at any time before acceptance occurs) withdraw, amend, or
cancel its offer. (See 13.302-4 for procedures on termination
or cancellation of purchase orders.)

13.005 List of laws inapplicable to contracts and
subcontracts at or below the simplified acquisition
threshold.
(a) The following laws are inapplicable to all contracts and

subcontracts (if otherwise applicable to subcontracts) at or
below the simplified acquisition threshold pursuant to 41
U.S.C. 1905:

(1) 41 U.S.C. 8703 and (Kickbacks statute). (Only the
requirement for the incorporation of the contractor procedures
for the prevention and detection of violations, and the contrac-
tual requirement for contractor cooperation in investigations
are inapplicable.)

(2) 40 U.S.C. 3131 (Bonds statute). (Although the
Bonds statute does not apply to contracts at or below the sim-
plified acquisition threshold, alternative forms of payment
protection for suppliers of labor and material (see 28.102) are
still required if the contract exceeds $35,000 (40 U.S.C.
3132).)

(3) 40 U.S.C. chapter 37 et seq. (Contract Work Hours
and Safety Standards-Overtime Compensation).

(4) 41 U.S.C. 8102(a)(1) (Drug-Free Workplace),
except for individuals.

(5) 42 U.S.C. 6962 (Solid Waste Disposal Act). (The
requirement to provide an estimate of recovered material uti-
lized in contract performance does not apply unless the con-
tract value exceeds $150,000.)

(6) 10 U.S.C. 2306(b) and 41 U.S.C. 3901(b) (Contract
Clause Regarding Contingent Fees).

(7) 10 U.S.C. 2313 and 41 U.S.C. 7406 (Authority to
Examine Books and Records of Contractors).

(8) 10 U.S.C. 2402 and 41 U.S.C. 4704 (Prohibition on
Limiting Subcontractors Direct Sales to the United States).

(9) 15 U.S.C. 631 note (HUBZone Act of 1997), except
for 15 U.S.C. 657a(b)(2)(B), which is optional for the agen-
cies subject to the requirements of the Act.

(10) 31 U.S.C. 1354(a) (Limitation on use of appropri-
ated funds for contracts with entities not meeting veterans�
employment reporting requirements).

(b) The Federal Acquisition Regulatory (FAR) Council
will include any law enacted after October 13, 1994, that sets
forth policies, procedures, requirements, or restrictions for the
acquisition of property or services, on the list set forth in
paragraph (a) of this section. The FAR Council may make
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exceptions when it determines in writing that it is in the best
interest of the Government that the enactment should apply to
contracts or subcontracts not greater than the simplified acqui-
sition threshold.

(c) The provisions of paragraph (b) of this section do not
apply to laws that�

(1) Provide for criminal or civil penalties; or
(2) Specifically state that notwithstanding the language

of 41 U.S.C. 1905, the enactment will be applicable to con-
tracts or subcontracts in amounts not greater than the simpli-
fied acquisition threshold.

(d) Any individual may petition the Administrator, Office
of Federal Procurement Policy (OFPP), to include any appli-
cable provision of law not included on the list set forth in
paragraph (a) of this section unless the FAR Council has
already determined in writing that the law is applicable. The
Administrator, OFPP, will include the law on the list in
paragraph (a) of this section unless the FAR Council makes a
determination that it is applicable within 60 days of receiving
the petition.

13.006 Inapplicable provisions and clauses.
While certain statutes still apply, pursuant to Public

Law 103-355, the following provisions and clauses are inap-
plicable to contracts and subcontracts at or below the simpli-
fied acquisition threshold:

(a) 52.203-5, Covenant Against Contingent Fees.
(b) 52.203-6, Restrictions on Subcontractor Sales to the

Government.
(c) 52.203-7, Anti-Kickback Procedures.
(d) 52.215-2, Audits and Records�Negotiation, except as

used with its Alternate I, when using funds appropriated or
otherwise made available by the American Recovery and
Reinvestment Act of 2009 (Pub. L. 111-5).

(e) 52.222-4, Contract Work Hours and Safety Standards�
Overtime Compensation.

(f) 52.223-6, Drug-Free Workplace, except for individuals.
(g) 52.223-9, Estimate of Percentage of Recovered Mate-

rial Content for EPA-Designated Items.

Subpart 13.1�Procedures

13.101 General.
(a) In making purchases, contracting officers shall�

(1) Comply with the policy in 7.202 relating to eco-
nomic purchase quantities, when practicable;

(2) Satisfy the procedures described in subpart 19.6
with respect to Certificates of Competency before rejecting a
quotation, oral or written, from a small business concern
determined to be nonresponsible (see subpart 9.1); and

(3) Provide for the inspection of supplies or services as
prescribed in 46.404.

(b) In making purchases, contracting officers should�

(1) Include related items (such as small hardware items
or spare parts for vehicles) in one solicitation and make award
on an �all-or-none� or �multiple award� basis provided sup-
pliers are so advised when quotations or offers are requested;

(2) Incorporate provisions and clauses by reference in
solicitations and in awards under requests for quotations, pro-
vided the requirements in 52.102 are satisfied;

(3) Make maximum effort to obtain trade and prompt
payment discounts (see 14.408-3). Prompt payment discounts
shall not be considered in the evaluation of quotations; and

(4) Use bulk funding to the maximum extent practica-
ble. Bulk funding is a system whereby the contracting officer
receives authorization from a fiscal and accounting officer to
obligate funds on purchase documents against a specified
lump sum of funds reserved for the purpose for a specified
period of time rather than obtaining individual obligational
authority on each purchase document. Bulk funding is partic-
ularly appropriate if numerous purchases using the same type
of funds are to be made during a given period.

13.102 Source list.
(a) Contracting officers should use the System for Award

Management database (see subpart 4.11) via https://
www.acquisition.gov as their primary sources of vendor infor-
mation. Offices maintaining additional vendor source files or
listings should identify the status of each source (when the sta-
tus is made known to the contracting office) in the following
categories:

(1) Small business.
(2) Small disadvantaged business.
(3) Women-owned small business concern, including

economically disadvantaged women-owned small business
concerns and women-owned small business concerns eligible
under the Women-owned Small Business (WOSB) Program.

(4) HUBZone small business.
(5) Service-disabled veteran-owned small business.
(6) Veteran-owned small business.

(b) The status information may be used as the basis to
ensure that small business concerns are provided the maxi-
mum practicable opportunities to respond to solicitations
issued using simplified acquisition procedures.

13.103 Use of standing price quotations.
Authorized individuals do not have to obtain individual

quotations for each purchase. Standing price quotations may
be used if�

(a) The pricing information is current; and
(b) The Government obtains the benefit of maximum dis-

counts before award.

13.104 Promoting competition.
The contracting officer must promote competition to the

maximum extent practicable to obtain supplies and services
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from the source whose offer is the most advantageous to the
Government, considering the administrative cost of the
purchase.

(a) The contracting officer must not�
(1) Solicit quotations based on personal preference; or
(2) Restrict solicitation to suppliers of well-known and

widely distributed makes or brands.
(b) If using simplified acquisition procedures and not pro-

viding access to the notice of proposed contract action and
solicitation information through the Governmentwide point of
entry (GPE), maximum practicable competition ordinarily
can be obtained by soliciting quotations or offers from sources
within the local trade area. Unless the contract action requires
synopsis pursuant to 5.101 and an exception under 5.202 is not
applicable, consider solicitation of at least three sources to
promote competition to the maximum extent practicable.
Whenever practicable, request quotations or offers from two
sources not included in the previous solicitation.

13.105 Synopsis and posting requirements.
(a) The contracting officer must comply with the public

display and synopsis requirements of 5.101 and 5.203 unless
an exception in 5.202 applies.

(b) When acquiring commercial items or supplies or ser-
vices procured in accordance with 12.102(f)(1), the contract-
ing officer may use a combined synopsis and solicitation. In
these cases, a separate solicitation is not required. The con-
tracting officer must include enough information to permit
suppliers to develop quotations or offers.

(c) See 5.102(a)(6) for the requirement to post a brand
name justification or documentation required by 13.106-1(b)
or 13.501.

(d) When publicizing contract actions funded in whole or
in part by the American Recovery and Reinvestment Act of
2009 (Pub. L. 111-5):

(1) Notices of proposed contract actions shall follow the
procedures in 5.704 for posting orders.

(2) Award notices shall follow the procedures in 5.705.

13.106 Soliciting competition, evaluation of quotations or
offers, award and documentation.

13.106-1 Soliciting competition.
(a) Considerations. In soliciting competition, the contract-

ing officer shall consider the guidance in 13.104 and the fol-
lowing before requesting quotations or offers:

(1)(i) The nature of the article or service to be purchased
and whether it is highly competitive and readily available in
several makes or brands, or is relatively noncompetitive.

(ii) An electronic commerce method that employs
widespread electronic public notice is not available; and

(iii) The urgency of the proposed purchase.
(iv) The dollar value of the proposed purchase.

(v) Past experience concerning specific dealers�
prices.

(2) When soliciting quotations or offers, the contracting
officer shall notify potential quoters or offerors of the basis on
which award will be made (price alone or price and other fac-
tors, e.g., past performance and quality). Contracting officers
are encouraged to use best value. Solicitations are not required
to state the relative importance assigned to each evaluation
factor and subfactor, nor are they required to include
subfactors.

(b) Soliciting from a single source. (1) For purchases not
exceeding the simplified acquisition threshold. (i) Contract-
ing officers may solicit from one source if the contracting offi-
cer determines that the circumstances of the contract action
deem only one source reasonably available (e.g., urgency,
exclusive licensing agreements, brand-name or industrial
mobilization).

(ii) Where a single source is identified to provide a
portion of a purchase because that portion of the purchase
specifies a particular brand-name item, the documentation in
paragraph (b)(1)(i) of this section only applies to the portion
of the purchase requiring the brand-name item. The documen-
tation should state it is covering only the portion of the acqui-
sition which is brand-name.

(2) For purchases exceeding the simplified acquisition
threshold. The requirements at 13.501(a) apply to sole-source
(including brand-name) acquisitions of commercial items
conducted pursuant to subpart 13.5.

(3) See 5.102(a)(6) for the requirement to post the
brand-name justification or documentation.

(c) Soliciting orally.(1) The contracting officer shall solicit
quotations orally to the maximum extent practicable, if�

(i) The acquisition does not exceed the simplified
acquisition threshold;

(ii) Oral solicitation is more efficient than soliciting
through available electronic commerce alternatives; and

(iii) Notice is not required under 5.101.

(2) However, an oral solicitation may not be practicable
for contract actions exceeding $25,000 unless covered by an
exception in 5.202.

(d) Written solicitations. If obtaining electronic or oral
quotations is uneconomical or impracticable, the contracting
officer should issue paper solicitations for contract actions
likely to exceed $25,000. The contracting officer shall issue a
written solicitation for construction requirements exceeding
$2,000.

(e) Use of options. Options may be included in solicita-
tions, provided the requirements of subpart 17.2 are met and
the aggregate value of the acquisition and all options does not
exceed the dollar threshold for use of simplified acquisition
procedures.

(f) Inquiries. An agency should respond to inquiries
received through any medium (including electronic com-
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Subpart 13.2�Actions At or Below the 
Micro-Purchase Threshold

13.201 General.

(a) Agency heads are encouraged to delegate micro-pur-
chase authority (see 1.603-3).

(b) The Governmentwide commercial purchase card shall
be the preferred method to purchase and to pay for micro-pur-
chases (see 2.101).

(c) Purchases at or below the micro-purchase threshold
may be conducted using any of the methods described in
Subpart 13.3, provided the purchaser is authorized and
trained, pursuant to agency procedures, to use those methods.

(d) Micro-purchases do not require provisions or clauses,
except as provided at 13.202 and 32.1110. This paragraph
takes precedence over any other FAR requirement to the con-
trary, but does not prohibit the use of any clause.

(e) The requirements in Part 8 apply to purchases at or
below the micro-purchase threshold.

(f) The procurement requirements in subparts 23.1, 23.2,
23.4, and 23.7 apply to purchases at or below the micro-pur-
chase threshold.

(g)(1) For acquisitions of supplies or services that, as deter-
mined by the head of the agency, are to be used to support a
contingency operation or to facilitate defense against or
recovery from nuclear, biological, chemical, or radiological
attack, the micro-purchase threshold is �

(i) $20,000 in the case of any contract to be awarded
and performed, or purchase to be made, inside the United
States; and

(ii) $30,000 in the case of any contract to be awarded
and performed, or purchase to be made, outside the United
States.

(2) Purchases using this authority must have a clear and
direct relationship to the support of a contingency operation
or the defense against or recovery from nuclear, biological,
chemical, or radiological attack.

(h) When using the Governmentwide commercial pur-
chase card as a method of payment, purchases at or below the
micro-purchase threshold are exempt from verification in the
System for Award Management database as to whether the
contractor has a delinquent debt subject to collection under the
Treasury Offset Program (TOP).

13.202 Unenforceability of unauthorized obligations in
micro-purchases.
Many supplies or services are acquired subject to supplier

license agreements. These are particularly common in infor-
mation technology acquisitions, but they may apply to any
supply or service. For example, computer software and ser-
vices delivered through the internet (web services) are often
subject to license agreements, referred to as End User License
Agreements (EULA), Terms of Service (TOS), or other sim-
ilar legal instruments or agreements. Many of these agree-
ments contain indemnification clauses that are inconsistent
with Federal law and unenforceable, but which could create a
violation of the Anti-Deficiency Act (31 U.S.C. 1341) if
agreed to by the Government. The clause at 52.232-39, Unen-
forceability of Unauthorized Obligations, automatically
applies to any micro-purchase, including those made with the
Governmentwide purchase card. This clause prevents such
violations of the Anti-Deficiency Act (31 U.S.C. 1341).

13.203 Purchase guidelines.
(a) Solicitation, evaluation of quotations, and award.

(1) To the extent practicable, micro-purchases shall be distrib-
uted equitably among qualified suppliers.

(2) Micro-purchases may be awarded without soliciting
competitive quotations if the contracting officer or individual
appointed in accordance with 1.603-3(b) considers the price
to be reasonable.

(3) The administrative cost of verifying the reasonable-
ness of the price for purchases may more than offset potential
savings from detecting instances of overpricing. Therefore,
action to verify price reasonableness need only be taken if�

(i) The contracting officer or individual appointed in
accordance with 1.603-3(b) suspects or has information to
indicate that the price may not be reasonable
(e.g., comparison to the previous price paid or personal
knowledge of the supply or service); or

(ii) Purchasing a supply or service for which no com-
parable pricing information is readily available (e.g., a supply
or service that is not the same as, or is not similar to, other sup-
plies or services that have recently been purchased on a com-
petitive basis).

(b) Documentation. If competitive quotations were solic-
ited and award was made to other than the low quoter, docu-
mentation to support the purchase may be limited to
identification of the solicited concerns and an explanation for
the award decision.
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13.3-3

(4) There is no existing requirements contract for the
same supply or service that the contracting activity is required
to use.

(b) After determining a BPA would be advantageous, con-
tracting officers shall�

(1) Establish the parameters to limit purchases to indi-
vidual items or commodity groups or classes, or permit the
supplier to furnish unlimited supplies or services; and

(2) Consider suppliers whose past performance has
shown them to be dependable, who offer quality supplies or
services at consistently lower prices, and who have provided
numerous purchases at or below the simplified acquisition
threshold.

(c) BPAs may be established with�
(1) More than one supplier for supplies or services of the

same type to provide maximum practicable competition;
(2) A single firm from which numerous individual pur-

chases at or below the simplified acquisition threshold will
likely be made in a given period; or

(3) Federal Supply Schedule contractors, if not incon-
sistent with the terms of the applicable schedule contract.

(d) BPAs should be prepared without a purchase requisi-
tion and only after contacting suppliers to make the necessary
arrangements for�

(1) Securing maximum discounts;
(2) Documenting individual purchase transactions;
(3) Periodic billings; and
(4) Incorporating other necessary details.

13.303-3 Preparation of BPAs.
Prepare BPAs on the forms specified in 13.307. Do not cite

accounting and appropriation data (see 13.303-5(e)(4)).
(a) The following terms and conditions are mandatory:

(1) Description of agreement. A statement that the sup-
plier shall furnish supplies or services, described in general
terms, if and when requested by the contracting officer (or the
authorized representative of the contracting officer) during a
specified period and within a stipulated aggregate amount, if
any.

(2) Extent of obligation. A statement that the Govern-
ment is obligated only to the extent of authorized purchases
actually made under the BPA.

(3) Purchase limitation. A statement that specifies the
dollar limitation for each individual purchase under the BPA
(see 13.303-5(b)).

(4) Individuals authorized to purchase under the BPA.
A statement that a list of individuals authorized to purchase
under the BPA, identified either by title of position or by name
of individual, organizational component, and the dollar lim-
itation per purchase for each position title or individual shall
be furnished to the supplier by the contracting officer.

(5) Delivery tickets. A requirement that all shipments
under the agreement, except those for newspapers, maga-

zines, or other periodicals, shall be accompanied by delivery
tickets or sales slips that shall contain the following minimum
information:

(i) Name of supplier.
(ii) BPA number.
(iii) Date of purchase.
(iv) Purchase number.
(v) Itemized list of supplies or services furnished.
(vi) Quantity, unit price, and extension of each item,

less applicable discounts (unit prices and extensions need not
be shown when incompatible with the use of automated sys-
tems, provided that the invoice is itemized to show this
information).

(vii) Date of delivery or shipment.
(6) Invoices. One of the following statements shall be

included (except that the statement in paragraph (a)(6)(iii) of
this subsection should not be used if the accumulation of the
individual invoices by the Government materially increases
the administrative costs of this purchase method):

(i) A summary invoice shall be submitted at least
monthly or upon expiration of this BPA, whichever occurs
first, for all deliveries made during a billing period, identify-
ing the delivery tickets covered therein, stating their total dol-
lar value, and supported by receipt copies of the delivery
tickets.

(ii) An itemized invoice shall be submitted at least
monthly or upon expiration of this BPA, whichever occurs
first, for all deliveries made during a billing period and for
which payment has not been received. These invoices need
not be supported by copies of delivery tickets.

(iii) When billing procedures provide for an individ-
ual invoice for each delivery, these invoices shall be accumu-
lated, provided that�

(A) A consolidated payment will be made for
each specified period; and

(B) The period of any discounts will commence
on the final date of the billing period or on the date of receipt
of invoices for all deliveries accepted during the billing
period, whichever is later.

(iv) An invoice for subscriptions or other charges for
newspapers, magazines, or other periodicals shall show the
starting and ending dates and shall state either that ordered
subscriptions have been placed in effect or will be placed in
effect upon receipt of payment.

(b) If the fast payment procedure is used, include the
requirements stated in 13.403.

13.303-4 Clauses.
(a) The contracting officer shall insert in each BPA the

clauses prescribed elsewhere in this part that are required for
or applicable to the particular BPA.

(b) Unless a clause prescription specifies otherwise
(e.g., see 22.305(a), 22.605(a)(5), or 22.1006), if the prescrip-
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tion includes a dollar threshold, the amount to be compared to
that threshold is that of any particular order under the BPA.

13.303-5 Purchases under BPAs.
(a) Use a BPA only for purchases that are otherwise autho-

rized by law or regulation.
(b) Individual purchases shall not exceed the simplified

acquisition threshold. However, agency regulations may
establish a higher threshold consistent with the following:

(1) The simplified acquisition threshold and the $7 mil-
lion limitation for individual purchases ($13 million for pur-
chases entered into under the authority of 12.102(f)(1)) do not
apply to BPAs established in accordance with 13.303-2(c)(3).

(2) The limitation for individual purchases for commer-
cial item acquisitions conducted under subpart 13.5 is
$7 million ($13 million for acquisitions as described in
13.500(c)).

(c) The existence of a BPA does not justify purchasing
from only one source or avoiding small business set-asides.
The requirements of 13.003(b) and subpart 19.5 also apply to
each order.

(d) If, for a particular purchase greater than the micro-pur-
chase threshold, there is an insufficient number of BPAs to
ensure maximum practicable competition, the contracting
officer shall�

(1) Solicit quotations from other sources (see 13.105)
and make the purchase as appropriate; and

(2) Establish additional BPAs to facilitate future
purchases if�

(i) Recurring requirements for the same or similar
supplies or services seem likely;

(ii) Qualified sources are willing to accept BPAs; and
(iii) It is otherwise practical to do so.

(e) Limit documentation of purchases to essential informa-
tion and forms as follows:

(1) Purchases generally should be made electronically,
or orally when it is not considered economical or practical to
use electronic methods.

(2) A paper purchase document may be issued if neces-
sary to ensure that the supplier and the purchaser agree con-
cerning the transaction.

(3) Unless a paper document is issued, record essential
elements (e.g., date, supplier, supplies or services, price,
delivery date) on the purchase requisition, in an informal
memorandum, or on a form developed locally for the purpose.

(4) Cite the pertinent purchase requisitions and the
accounting and appropriation data.

(5) When delivery is made or the services are per-
formed, the supplier�s sales document, delivery document, or
invoice may (if it reflects the essential elements) be used for
the purpose of recording receipt and acceptance of the sup-
plies or services. However, if the purchase is assigned to
another activity for administration, the authorized Govern-

ment representative shall document receipt and acceptance of
supplies or services by signing and dating the agency speci-
fied form after verification and after notation of any
exceptions.

13.303-6 Review procedures.

(a) The contracting officer placing orders under a BPA, or
the designated representative of the contracting officer, shall
review a sufficient random sample of the BPA files at least
annually to ensure that authorized procedures are being
followed.

(b) The contracting officer that entered into the BPA
shall�

(1) Ensure that each BPA is reviewed at least annually
and, if necessary, updated at that time; and

(2) Maintain awareness of changes in market condi-
tions, sources of supply, and other pertinent factors that may
warrant making new arrangements with different suppliers or
modifying existing arrangements.

(c) If an office other than the purchasing office that estab-
lished a BPA is authorized to make purchases under that BPA,
the agency that has jurisdiction over the office authorized to
make the purchases shall ensure that the procedures in
paragraph (a) of this subsection are being followed.

13.303-7 Completion of BPAs.

An individual BPA is considered complete when the pur-
chases under it equal its total dollar limitation, if any, or when
its stated time period expires.

13.303-8 Optional clause.

The clause at 52.213-4, Terms and Conditions�Simpli-
fied Acquisitions (Other Than Commercial Items), may be
used in BPAs established under this section.

13.304 [Reserved]

13.305 Imprest funds and third party drafts.

13.305-1 General.

Imprest funds and third party drafts may be used to acquire
and to pay for supplies or services. Policies and regulations
concerning the establishment of and accounting for imprest
funds and third party drafts, including the responsibilities of
designated cashiers and alternates, are contained in Part IV of
the Treasury Financial Manual for Guidance of Departments
and Agencies, Title 7 of the GAO Policy and Procedures Man-
ual for Guidance of Federal Agencies, and the agency imple-
menting regulations. Agencies also shall be guided by the
Manual of Procedures and Instructions for Cashiers, issued by
the Financial Management Service, Department of the Trea-
sury.
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Subpart 13.4�Fast Payment Procedure

13.401 General.
(a) The fast payment procedure allows payment under lim-

ited conditions to a contractor prior to the Government�s ver-
ification that supplies have been received and accepted. The
procedure provides for payment for supplies based on the con-
tractor�s submission of an invoice that constitutes a certifica-
tion that the contractor�

(1) Has delivered the supplies to a post office, common
carrier, or point of first receipt by the Government; and

(2) Shall replace, repair, or correct supplies not received
at destination, damaged in transit, or not conforming to pur-
chase agreements.

(b) The contracting officer shall be primarily responsible
for determining the amount of debts resulting from failure of
contractors to properly replace, repair, or correct supplies lost,
damaged, or not conforming to purchase requirements (see
32.602 and 32.603).

13.402 Conditions for use.
If the conditions in paragraphs (a) through (f) of this sec-

tion are present, the fast payment procedure may be used, pro-
vided that use of the procedure is consistent with the other
conditions of the purchase. The conditions for use of the fast
payment procedure are as follows:

(a) Individual purchasing instruments do not exceed
$35,000, except that executive agencies may permit higher
dollar limitations for specified activities or items on a case-by-
case basis.

(b) Deliveries of supplies are to occur at locations where
there is both a geographical separation and a lack of adequate
communications facilities between Government receiving
and disbursing activities that will make it impractical to make
timely payment based on evidence of Government
acceptance.

(c) Title to the supplies passes to the Government�
(1) Upon delivery to a post office or common carrier for

mailing or shipment to destination; or
(2) Upon receipt by the Government if the shipment is

by means other than Postal Service or common carrier.

(d) The supplier agrees to replace, repair, or correct sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements.

(e) The purchasing instrument is a firm-fixed-price con-
tract, a purchase order, or a delivery order for supplies.

(f) A system is in place to ensure�

(1) Documentation of evidence of contractor perfor-
mance under fast payment purchases;

(2) Timely feedback to the contracting officer in case of
contractor deficiencies; and

(3) Identification of suppliers that have a current history
of abusing the fast payment procedure (also see Subpart 9.1).

13.403 Preparation and execution of orders.

Priced or unpriced contracts, purchase orders, or BPAs
using the fast payment procedure shall include the following:

(a) A requirement that the supplies be shipped transporta-
tion or postage prepaid.

(b) A requirement that invoices be submitted directly to the
finance or other office designated in the order, or in the case
of unpriced purchase orders, to the contracting officer (see
13.302-2(c)).

(c) The following statement on the consignee�s copy:

Consignee�s Notification to Purchasing
Activity of Nonreceipt, Damage, or
Nonconformance

The consignee shall notify the purchasing office promptly
after the specified date of delivery of supplies not received,
damaged in transit, or not conforming to specifications of the
purchase order. Unless extenuating circumstances exist, the
notification should be made not later than 60 days after the
specified date of delivery.

13.404 Contract clause.

The contracting officer shall insert the clause at 52.213-1,
Fast Payment Procedure, in solicitations and contracts when
the conditions in 13.402 are applicable and it is intended that
the fast payment procedure be used in the contract (in the case
of BPAs, the contracting officer may elect to insert the clause
either in the BPA or in orders under the BPA).
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13.5-1

Subpart 13.5�Simplified Procedures for 
Certain Commercial Items

13.500 General.

(a) This subpart authorizes the use of simplified procedures

for the acquisition of supplies and services in amounts greater

than the simplified acquisition threshold but not exceeding $7

million ($13 million for acquisitions as described in

13.500(c)), including options, if the contracting officer rea-

sonably expects, based on the nature of the supplies or ser-

vices sought, and on market research, that offers will include

only commercial items. Contracting officers may use any sim-

plified acquisition procedure in this part, subject to any spe-

cific dollar limitation applicable to the particular procedure.

The purpose of these simplified procedures is to vest contract-

ing officers with additional procedural discretion and flexibil-

ity, so that commercial item acquisitions in this dollar range

may be solicited, offered, evaluated, and awarded in a simpli-

fied manner that maximizes efficiency and economy and min-

imizes burden and administrative costs for both the

Government and industry (10 U.S.C. 2304(g) and 2305 and

41 U.S.C. 3305, 3306, and chapter 37, Awarding of Contracts.

(b) When acquiring commercial items using the proce-

dures in this part, the requirements of part 12 apply subject to

the order of precedence provided at 12.102(c). This includes

use of the provisions and clauses in subpart 12.3.

(c) Under 41 U.S.C. 1903, the simplified acquisition pro-

cedures authorized in this subpart may be used for acquisi-

tions that do not exceed $13 million when�

(1) The acquisition is for commercial items that, as
determined by the head of the agency, are to be used in support
of a contingency operation or to facilitate the defense against
or recovery from nuclear, biological, chemical, or radiological
attack; or

(2) The acquisition will be treated as an acquisition of
commercial items in accordance with 12.102(f)(1).

13.501 Special documentation requirements.

(a) Sole source (including brand name) acquisitions.

(1) Acquisitions conducted under simplified acquisition pro-

cedures are exempt from the requirements in part 6. However,

contracting officers must�

(i) Conduct sole source acquisitions, as defined in

2.101, (including brand name) under this subpart only if the

need to do so is justified in writing and approved at the levels

specified in paragraph (a)(2) of this section;

(ii) Prepare sole source (including brand name) jus-

tifications using the format at 6.303-2, modified to reflect that

the procedures in FAR subpart 13.5 were used in accordance

with 41 U.S.C. 1901 or the authority of 41 U.S.C. 1903;

(iii) Make publicly available the justifications

(excluding brand name) required by 6.305(a) within 14 days

after contract award or in the case of unusual and compelling

urgency within 30 days after contract award, in accordance

with 6.305 procedures at paragraphs (b), (d), (e), and (f); and

(iv) Make publicly available brand name justifica-

tions with the solicitation, in accordance with 5.102(a)(6).

(2) Justifications and approvals are required under this

subpart for sole-source (including brand-name) acquisitions

or portions of an acquisition requiring a brand-name. If the

justification is to cover only the portion of the acquisition

which is brand-name, then it should so state; the approval

level requirements will then only apply to that portion.

(i) For a proposed contract exceeding $150,000, but

not exceeding $700,000, the contracting officer�s certification

that the justification is accurate and complete to the best of the

contracting officer�s knowledge and belief will serve as

approval, unless a higher approval level is established in

accordance with agency procedures.

(ii) For a proposed contract exceeding $700,000, but

not exceeding $13 million, the advocate for competition for

the procuring activity, designated pursuant to 6.501; or an

official described in 6.304(a)(3) or (a)(4) must approve the

justification and approval. This authority is not delegable.

(iii) For a proposed contract exceeding $13.5 million

but not exceeding $68 million or, for DoD, NASA, and the

Coast Guard, not exceeding $93 million, the head of the pro-

curing activity or the official described in 6.304(a)(3) or (a)(4)

must approve the justification and approval. This authority is

not delegable.

(iv) For a proposed contract exceeding $68 million

or, for DoD, NASA, and the Coast Guard, $93 million, the

official described in 6.304(a)(4) must approve the justification

and approval. This authority is not delegable except as pro-

vided in 6.304(a)(4).

(b) Contract file documentation. The contract file must

include�

(1) A brief written description of the procedures used in

awarding the contract, including the fact that the procedures

in FAR subpart 13.5 were used;

(2) The number of offers received;

(3) An explanation, tailored to the size and complexity

of the acquisition, of the basis for the contract award decision;

and
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(4) Any justification approved under paragraph (a) of

this section.

* * * * * *
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15.4-1

Subpart 15.4�Contract Pricing

15.400 Scope of subpart.

This subpart prescribes the cost and price negotiation pol-
icies and procedures for pricing negotiated prime contracts
(including subcontracts) and contract modifications, includ-
ing modifications to contracts awarded by sealed bidding.

15.401 Definitions.

As used in this subpart�

�Price� means cost plus any fee or profit applicable to the
contract type.

�Subcontract� (except as used in 15.407-2) also includes a
transfer of commercial items between divisions, subsidiaries,
or affiliates of a contractor or a subcontractor
(10 U.S.C. 2306a(h)(2) and 41 U.S.C. 3501(a)(3)).

15.402 Pricing policy.

Contracting officers shall� 

(a) Purchase supplies and services from responsible
sources at fair and reasonable prices. In establishing the rea-
sonableness of the offered prices, the contracting officer�

(1) Shall obtain certified cost or pricing data when
required by 15.403-4, along with data other than certified cost
or pricing data as necessary to establish a fair and reasonable
price; or

(2) When certified cost or pricing data are not required
by 15.403-4, shall obtain data other than certified cost or pric-
ing data as necessary to establish a fair and reasonable price,
generally using the following order of preference in determin-
ing the type of data required:

(i) No additional data from the offeror, if the price is
based on adequate price competition, except as provided by
15.403-3(b).

(ii) Data other than certified cost or pricing data such
as�

(A) Data related to prices (e.g., established cata-
log or market prices, sales to non-governmental and govern-
mental entities), relying first on data available within the
Government; second, on data obtained from sources other
than the offeror; and, if necessary, on data obtained from the
offeror. When obtaining data from the offeror is necessary,
unless an exception under 15.403-1(b)(1) or (2) applies, such
data submitted by the offeror shall include, at a minimum,
appropriate data on the prices at which the same or similar
items have been sold previously, adequate for evaluating the
reasonableness of the price.

(B) Cost data to the extent necessary for the con-
tracting officer to determine a fair and reasonable price.

(3) Obtain the type and quantity of data necessary to
establish a fair and reasonable price, but not more data than is
necessary. Requesting unnecessary data can lead to increased

proposal preparation costs, generally extend acquisition lead
time, and consume additional contractor and Government
resources. Use techniques such as, but not limited to, price
analysis, cost analysis, and/or cost realism analysis to estab-
lish a fair and reasonable price. If a fair and reasonable price
cannot be established by the contracting officer from the anal-
yses of the data obtained or submitted to date, the contracting
officer shall require the submission of additional data suffi-
cient for the contracting officer to support the determination
of the fair and reasonable price.

(b) Price each contract separately and independently and
not�

(1) Use proposed price reductions under other contracts
as an evaluation factor; or

(2) Consider losses or profits realized or anticipated
under other contracts.

(c) Not include in a contract price any amount for a speci-
fied contingency to the extent that the contract provides for a
price adjustment based upon the occurrence of that
contingency.

15.403 Obtaining certified cost or pricing data.

15.403-1 Prohibition on obtaining certified cost or pricing
data (10 U.S.C. 2306a and 41 U.S.C. chapter 35).

(a) Certified cost or pricing data shall not be obtained for
acquisitions at or below the simplified acquisition threshold.

(b) Exceptions to certified cost or pricing data require-
ments. The contracting officer shall not require certified cost
or pricing data to support any action (contracts, subcontracts,
or modifications) (but may require data other than certified
cost or pricing data as defined in FAR 2.101 to support a deter-
mination of a fair and reasonable price or cost realism)�

(1) When the contracting officer determines that prices
agreed upon are based on adequate price competition (see
standards in paragraph (c)(1) of this subsection);

(2) When the contracting officer determines that prices
agreed upon are based on prices set by law or regulation (see
standards in paragraph (c)(2) of this subsection);

(3) When a commercial item is being acquired (see stan-
dards in paragraph (c)(3) of this subsection);

(4) When a waiver has been granted (see standards in
paragraph (c)(4) of this subsection); or

(5) When modifying a contract or subcontract for com-
mercial items (see standards in paragraph (c)(3) of this
subsection).

(c) Standards for exceptions from certified cost or pricing
data requirements� (1) Adequate price competition. A price
is based on adequate price competition if� (i) Two or more
responsible offerors, competing independently, submit priced
offers that satisfy the Government�s expressed requirement
and if�
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(A) Award will be made to the offeror whose pro-
posal represents the best value (see 2.101) where price is a
substantial factor in source selection; and

(B) There is no finding that the price of the other-
wise successful offeror is unreasonable. Any finding that the
price is unreasonable must be supported by a statement of the
facts and approved at a level above the contracting officer;

(ii) There was a reasonable expectation, based on
market research or other assessment, that two or more respon-
sible offerors, competing independently, would submit priced
offers in response to the solicitation�s expressed requirement,
even though only one offer is received from a responsible
offeror and if�

(A) Based on the offer received, the contracting
officer can reasonably conclude that the offer was submitted
with the expectation of competition, e.g., circumstances indi-
cate that�

(1) The offeror believed that at least one other
offeror was capable of submitting a meaningful offer; and

(2) The offeror had no reason to believe that
other potential offerors did not intend to submit an offer; and

(B) The determination that the proposed price is
based on adequate price competition and is reasonable has
been approved at a level above the contracting officer; or

(iii) Price analysis clearly demonstrates that the pro-
posed price is reasonable in comparison with current or recent
prices for the same or similar items, adjusted to reflect
changes in market conditions, economic conditions, quanti-
ties, or terms and conditions under contracts that resulted from
adequate price competition.

(2) Prices set by law or regulation. Pronouncements in
the form of periodic rulings, reviews, or similar actions of a
governmental body, or embodied in the laws, are sufficient to
set a price.

(3) Commercial items. (i) Any acquisition of an item
that the contracting officer determines meets the commercial
item definition in 2.101, or any modification, as defined in
paragraph (3)(i) of that definition, that does not change the
item from a commercial item to a noncommercial item, is
exempt from the requirement for certified cost or pricing data.
If the contracting officer determines that an item claimed to be
commercial is, in fact, not commercial and that no other
exception or waiver applies, (e.g. the acquisition is not based
on adequate price competition; the acquisition is not based on
prices set by law or regulation; and the acquisition exceeds the
threshold for the submission of certified cost or pricing data
at 15.403-4(a)(1)) the contracting officer shall require submis-
sion of certified cost or pricing data.

(ii) In accordance with 41 U.S.C. 3501:
(A) When purchasing services that are not offered

and sold competitively in substantial quantities in the com-
mercial marketplace, but are of a type offered and sold com-
petitively in substantial quantities in the commercial

marketplace, they may be considered commercial items (thus
meeting the purpose of 41 U.S.C. chapter 35 and
10 U.S.C. 2306a for truth in negotiations) only if the contract-
ing officer determines in writing that the offeror has submitted
sufficient information to evaluate, through price analysis, the
reasonableness of the price of such services.

(B) In order to make this determination, the con-
tracting officer may request the offeror to submit prices paid
for the same or similar commercial items under comparable
terms and conditions by both Government and commercial
customers; and

(C) If the contracting officer determines that the
information described in paragraph (c)(3)(ii)(B) of this sec-
tion is not sufficient to determine the reasonableness of price,
other relevant information regarding the basis for price or
cost, including information on labor costs, material costs and
overhead rates may be requested.

(iii) The following requirements apply to minor
modifications defined in paragraph (3)(ii) of the definition of
a commercial item at 2.101 that do not change the item from
a commercial item to a noncommercial item:

(A) For acquisitions funded by any agency other
than DoD, NASA, or Coast Guard, such modifications of a
commercial item are exempt from the requirement for submis-
sion of certified cost or pricing data.

(B) For acquisitions funded by DoD, NASA, or
Coast Guard, such modifications of a commercial item are
exempt from the requirement for submission of certified cost
or pricing data provided the total price of all such modifica-
tions under a particular contract action does not exceed the
greater of the threshold for obtaining certified cost or pricing
data in 15.403-4 or 5 percent of the total price of the contract
at the time of contract award.

(C) For acquisitions funded by DoD, NASA, or
Coast Guard such modifications of a commercial item are not
exempt from the requirement for submission of certified cost
or pricing data on the basis of the exemption provided for at
15.403-1(c)(3) if the total price of all such modifications
under a particular contract action exceeds the greater of the
threshold for obtaining certified cost or pricing data in
15.403-4 or 5 percent of the total price of the contract at the
time of contract award.

(iv) Any acquisition for noncommercial supplies or
services treated as commercial items at 12.102(f)(1), except
sole source contracts greater than $19 million, is exempt from
the requirements for certified cost or pricing data
(41 U.S.C. 1903).

(4) Waivers. The head of the contracting activity (HCA)
may, without power of delegation, waive the requirement for
submission of certified cost or pricing data in exceptional
cases. The authorization for the waiver and the supporting
rationale shall be in writing. The HCA may consider waiving
the requirement if the price can be determined to be fair and
reasonable without submission of certified cost or pricing
data. For example, if certified cost or pricing data were fur-
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nished on previous production buys and the contracting offi-
cer determines such data are sufficient, when combined with
updated data, a waiver may be granted. If the HCA has waived
the requirement for submission of certified cost or pricing
data, the contractor or higher-tier subcontractor to whom the
waiver relates shall be considered as having been required to
provide certified cost or pricing data. Consequently, award of
any lower-tier subcontract expected to exceed the certified
cost or pricing data threshold requires the submission of cer-
tified cost or pricing data unless�

(i) An exception otherwise applies to the subcon-
tract; or

(ii) The waiver specifically includes the subcontract
and the rationale supporting the waiver for that subcontract.

15.403-2 Other circumstances where certified cost or
pricing data are not required.
(a) The exercise of an option at the price established at con-

tract award or initial negotiation does not require submission
of certified cost or pricing data.

(b) Certified cost or pricing data are not required for pro-
posals used solely for overrun funding or interim billing price
adjustments.

15.403-3 Requiring data other than certified cost or
pricing data.
(a) (1) In those acquisitions that do not require certified

cost or pricing data, the contracting officer shall�
(i) Obtain whatever data are available from Govern-

ment or other secondary sources and use that data in determin-
ing a fair and reasonable price;

(ii) Require submission of data other than certified
cost or pricing data, as defined in 2.101, from the offeror to the
extent necessary to determine a fair and reasonable price
(10 U.S.C. 2306a(d)(1) and 41 U.S.C. 3505(a)) if the con-
tracting officer determines that adequate data from sources
other than the offeror are not available. This includes requir-
ing data from an offeror to support a cost realism analysis;

(iii) Consider whether cost data are necessary to
determine a fair and reasonable price when there is not ade-
quate price competition;

(iv) Require that the data submitted by the offeror
include, at a minimum, appropriate data on the prices at which
the same item or similar items have previously been sold, ade-
quate for determining the reasonableness of the price unless
an exception under 15.403-1(b)(1) or (2) applies; and

(v) Consider the guidance in section 3.3, chapter 3,
volume I, of the Contract Pricing Reference Guide cited at
15.404-1(a)(7) to determine the data an offeror shall be
required to submit.

(2) The contractor�s format for submitting the data
should be used (see 15.403-5(b)(2)).

(3) The contracting officer shall ensure that data used to
support price negotiations are sufficiently current to permit

negotiation of a fair and reasonable price. Requests for
updated offeror data should be limited to data that affect the
adequacy of the proposal for negotiations, such as changes in
price lists.

(4) As specified in section 808 of the Strom Thurmond
National Defense Authorization Act for Fiscal Year 1999
(Pub. L. 105-261), an offeror who does not comply with a
requirement to submit data for a contract or subcontract in
accordance with paragraph (a)(1) of this subsection is ineligi-
ble for award unless the HCA determines that it is in the best
interest of the Government to make the award to that offeror,
based on consideration of the following:

(i) The effort made to obtain the data.

(ii) The need for the item or service.

(iii) Increased cost or significant harm to the Gov-
ernment if award is not made.

(b) Adequate price competition. When adequate price
competition exists (see 15.403-1(c)(1)), generally no addi-
tional data are necessary to determine the reasonableness of
price. However, if there are unusual circumstances where it is
concluded that additional data are necessary to determine the
reasonableness of price, the contracting officer shall, to the
maximum extent practicable, obtain the additional data from
sources other than the offeror. In addition, the contracting offi-
cer should request data to determine the cost realism of com-
peting offers or to evaluate competing approaches.

(c) Commercial items. (1) At a minimum, the contracting
officer must use price analysis to determine whether the price
is fair and reasonable whenever the contracting officer
acquires a commercial item (see 15.404-1(b)). The fact that a
price is included in a catalog does not, in and of itself, make
it fair and reasonable. If the contracting officer cannot deter-
mine whether an offered price is fair and reasonable, even
after obtaining additional data from sources other than the
offeror, then the contracting officer shall require the offeror to
submit data other than certified cost or pricing data to support
further analysis (see 15.404-1). This data may include history
of sales to non-governmental and governmental entities, cost
data, or any other information the contracting officer requires
to determine the price is fair and reasonable. Unless an excep-
tion under 15.403-1(b)(1) or (2) applies, the contracting offi-
cer shall require that the data submitted by the offeror include,
at a minimum, appropriate data on the prices at which the
same item or similar items have previously been sold, ade-
quate for determining the reasonableness of the price.

(2) Limitations relating to commercial items
(10 U.S.C. 2306a(d)(2) and 41 U.S.C. 3505(b)). (i) The con-
tracting officer shall limit requests for sales data relating to
commercial items to data for the same or similar items during
a relevant time period.

(ii) The contracting officer shall, to the maximum
extent practicable, limit the scope of the request for data relat-
ing to commercial items to include only data that are in the
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form regularly maintained by the offeror as part of its com-
mercial operations.

(iii) The Government shall not disclose outside the
Government data obtained relating to commercial items that
is exempt from disclosure under 24.202(a) or the Freedom of
Information Act (5 U.S.C. 552(b)).

(3) For services that are not offered and sold competi-
tively in substantial quantities in the commercial marketplace,
but are of a type offered and sold competitively in substantial
quantities in the commercial marketplace, see
15.403-1(c)(3)(ii).

15.403-4 Requiring certified cost or pricing data
(10 U.S.C. 2306a and 41 U.S.C. chapter 35).

(a)(1) The contracting officer shall obtain certified cost or
pricing data only if the contracting officer concludes that none
of the exceptions in 15.403-1(b) applies. However, if the con-
tracting officer has reason to believe exceptional circum-
stances exist and has sufficient data available to determine a
fair and reasonable price, then the contracting officer should
consider requesting a waiver under the exception at
15.403-1(b)(4). The threshold for obtaining certified cost or
pricing data is $750,000. Unless an exception applies, certi-
fied cost or pricing data are required before accomplishing
any of the following actions expected to exceed the current
threshold or, in the case of existing contracts, the threshold
specified in the contract:

(i) The award of any negotiated contract (except for
undefinitized actions such as letter contracts).

(ii) The award of a subcontract at any tier, if the con-
tractor and each higher-tier subcontractor were required to
furnish certified cost or pricing data (but see waivers at
15.403-1(c)(4)).

(iii) The modification of any sealed bid or negotiated
contract (whether or not certified cost or pricing data were ini-
tially required) or any subcontract covered by paragraph
(a)(1)(ii) of this subsection. Price adjustment amounts must
consider both increases and decreases (e.g., a $200,000 mod-
ification resulting from a reduction of $500,000 and an
increase of $300,000 is a pricing adjustment exceeding
$750,000). This requirement does not apply when unrelated
and separately priced changes for which certified cost or pric-
ing data would not otherwise be required are included for
administrative convenience in the same modification. Nego-
tiated final pricing actions (such as termination settlements
and total final price agreements for fixed-price incentive and
redeterminable contracts) are contract modifications requir-
ing certified cost or pricing data if�

(A) The total final price agreement for such set-
tlements or agreements exceeds the pertinent threshold set
forth at paragraph (a)(1) of this subsection; or

(B) The partial termination settlement plus the
estimate to complete the continued portion of the contract

exceeds the pertinent threshold set forth at paragraph (a)(1) of
this subsection (see 49.105(c)(15)).

(2) Unless prohibited because an exception at
15.403-1(b) applies, the head of the contracting activity, with-
out power of delegation, may authorize the contracting officer
to obtain certified cost or pricing data for pricing actions
below the pertinent threshold in paragraph (a)(1) of this sub-
section, provided the action exceeds the simplified acquisition
threshold. The head of the contracting activity shall justify the
requirement for certified cost or pricing data. The documen-
tation shall include a written finding that certified cost or pric-
ing data are necessary to determine whether the price is fair
and reasonable and the facts supporting that finding.

(b) When certified cost or pricing data are required, the
contracting officer shall require the contractor or prospective
contractor to submit to the contracting officer (and to have any
subcontractor or prospective subcontractor submit to the
prime contractor or appropriate subcontractor tier) the follow-
ing in support of any proposal:

(1) The certified cost or pricing data and data other than
certified cost or pricing data required by the contracting offi-
cer to determine that the price is fair and reasonable.

(2) A Certificate of Current Cost or Pricing Data, in the
format specified in 15.406-2, certifying that to the best of its
knowledge and belief, the cost or pricing data were accurate,
complete, and current as of the date of agreement on price or,
if applicable, an earlier date agreed upon between the parties
that is as close as practicable to the date of agreement on price.

(c) If certified cost or pricing data are requested and sub-
mitted by an offeror, but an exception is later found to apply,
the data must not be considered certified cost or pricing data
as defined in 2.101 and must not be certified in accordance
with 15.406-2

(d) The requirements of this subsection also apply to con-
tracts entered into by an agency on behalf of a foreign
government.

15.403-5 Instructions for submission of certified cost or
pricing data and data other than certified cost or
pricing data.
(a) Taking into consideration the policy at 15.402, the con-

tracting officer shall specify in the solicitation (see 15.408 (l)
and (m))�

(1) Whether certified cost or pricing data are required;
(2) That, in lieu of submitting certified cost or pricing

data, the offeror may submit a request for exception from the
requirement to submit certified cost or pricing data;

(3) Any requirement for data other than certified cost or
pricing data; and

(4) The requirement for necessary preaward or post-
award access to offeror�s records.

(b)(1) Format for submission of certified cost or pricing
data. When certification is required, the contracting officer

FAC 2005�83 OCTOBER 1, 2015



SUBPART 15.4�CONTRACT PRICING 15.404-4

15.4-7

clude the contracting officer or the ACO, or their representa-
tives, from requesting that the offeror provide or make
available any data or records necessary to analyze the
offeror�s proposal.

(d) Deficient proposals. The ACO or the auditor, as appro-
priate, shall notify the contracting officer immediately if the
data provided for review is so deficient as to preclude review
or audit, or if the contractor or offeror has denied access to any
records considered essential to conduct a satisfactory review
or audit. Oral notifications shall be confirmed promptly in
writing, including a description of deficient or denied data or
records. The contracting officer immediately shall take appro-
priate action to obtain the required data. Should the offeror/
contractor again refuse to provide adequate data, or provide
access to necessary data, the contracting officer shall withhold
the award or price adjustment and refer the contract action to
a higher authority, providing details of the attempts made to
resolve the matter and a statement of the practicability of
obtaining the supplies or services from another source.

15.404-3 Subcontract pricing considerations.

(a) The contracting officer is responsible for the determi-
nation of a fair and reasonable price for the prime contract,
including subcontracting costs. The contracting officer should
consider whether a contractor or subcontractor has an
approved purchasing system, has performed cost or price
analysis of proposed subcontractor prices, or has negotiated
the subcontract prices before negotiation of the prime con-
tract, in determining the reasonableness of the prime contract
price. This does not relieve the contracting officer from the
responsibility to analyze the contractor�s submission, includ-
ing subcontractor�s certified cost or pricing data.

(b) The prime contractor or subcontractor shall�

(1) Conduct appropriate cost or price analyses to estab-
lish the reasonableness of proposed subcontract prices;

(2) Include the results of these analyses in the price pro-
posal; and

(3) When required by paragraph (c) of this subsection,
submit subcontractor certified cost or pricing data to the Gov-
ernment as part of its own certified cost or pricing data.

(c) Any contractor or subcontractor that is required to sub-
mit certified cost or pricing data also shall obtain and analyze
certified cost or pricing data before awarding any subcontract,
purchase order, or modification expected to exceed the certi-
fied cost or pricing data threshold, unless an exception in
15.403-1(b) applies to that action.

(1) The contractor shall submit, or cause to be submitted
by the subcontractor(s), certified cost or pricing data to the
Government for subcontracts that are the lower of either�

(i) $13.5 million or more; or

(ii) Both more than the pertinent certified cost or
pricing data threshold and more than 10 percent of the prime

contractor�s proposed price, unless the contracting officer
believes such submission is unnecessary.

(2) The contracting officer should require the contractor
or subcontractor to submit to the Government (or cause sub-
mission of) subcontractor certified cost or pricing data below
the thresholds in paragraph (c)(1) of this subsection and data
other than certified cost or pricing data that the contracting
officer considers necessary for adequately pricing the prime
contract.

(3) Subcontractor certified cost or pricing data shall be
submitted in the format provided in Table 15-2 of 15.408 or
the alternate format specified in the solicitation.

(4) Subcontractor certified cost or pricing data shall be
current, accurate, and complete as of the date of price agree-
ment, or, if applicable, an earlier date agreed upon by the par-
ties and specified on the contractor�s Certificate of Current
Cost or Pricing Data. The contractor shall update subcontrac-
tor�s data, as appropriate, during source selection and negoti-
ations.

(5) If there is more than one prospective subcontractor
for any given work, the contractor need only submit to the
Government certified cost or pricing data for the prospective
subcontractor most likely to receive the award.

15.404-4 Profit.

(a) General. This subsection prescribes policies for estab-
lishing the profit or fee portion of the Government prenegoti-
ation objective in price negotiations based on cost analysis.

(1) Profit or fee prenegotiation objectives do not neces-
sarily represent net income to contractors. Rather, they repre-
sent that element of the potential total remuneration that
contractors may receive for contract performance over and
above allowable costs. This potential remuneration element
and the Government�s estimate of allowable costs to be
incurred in contract performance together equal the Govern-
ment�s total prenegotiation objective. Just as actual costs may
vary from estimated costs, the contractor�s actual realized
profit or fee may vary from negotiated profit or fee, because
of such factors as efficiency of performance, incurrence of
costs the Government does not recognize as allowable, and
the contract type.

(2) It is in the Government�s interest to offer contractors
opportunities for financial rewards sufficient to stimulate effi-
cient contract performance, attract the best capabilities of
qualified large and small business concerns to Government
contracts, and maintain a viable industrial base.

(3) Both the Government and contractors should be con-
cerned with profit as a motivator of efficient and effective con-
tract performance. Negotiations aimed merely at reducing
prices by reducing profit, without proper recognition of the
function of profit, are not in the Government�s interest. Nego-
tiation of extremely low profits, use of historical averages, or
automatic application of predetermined percentages to total
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estimated costs do not provide proper motivation for optimum
contract performance.

(b) Policy. (1) Structured approaches (see paragraph (d) of
this subsection) for determining profit or fee prenegotiation
objectives provide a discipline for ensuring that all relevant
factors are considered. Subject to the authorities in 1.301(c),
agencies making noncompetitive contract awards over
$100,000 totaling $50 million or more a year�

(i) Shall use a structured approach for determining
the profit or fee objective in those acquisitions that require
cost analysis; and

(ii) May prescribe specific exemptions for situations
in which mandatory use of a structured approach would be
clearly inappropriate.

(2) Agencies may use another agency�s structured
approach.

(c) Contracting officer responsibilities.(1) When the price
negotiation is not based on cost analysis, contracting officers
are not required to analyze profit.

(2) When the price negotiation is based on cost analysis,
contracting officers in agencies that have a structured
approach shall use it to analyze profit. When not using a struc-
tured approach, contracting officers shall comply with
paragraph (d)(1) of this subsection in developing profit or fee
prenegotiation objectives.

(3) Contracting officers shall use the Government pre-
negotiation cost objective amounts as the basis for calculating
the profit or fee prenegotiation objective. Before applying
profit or fee factors, the contracting officer shall exclude from
the pre-negotiation cost objective amounts the purchase cost
of contractor-acquired property that is categorized as equip-
ment, as defined in FAR 45.101, and where such equipment
is to be charged directly to the contract. Before applying profit
or fee factors, the contracting officer shall exclude any facil-
ities capital cost of money included in the cost objective
amounts. If the prospective contractor fails to identify or pro-
pose facilities capital cost of money in a proposal for a con-
tract that will be subject to the cost principles for contracts
with commercial organizations (see Subpart 31.2), facilities
capital cost of money will not be an allowable cost in any
resulting contract (see 15.408(i)).

(4)(i) The contracting officer shall not negotiate a price
or fee that exceeds the following statutory limitations,
imposed by 10 U.S.C. 2306(d) and 41 U.S.C. 3905:

(A) For experimental, developmental, or research
work performed under a cost-plus-fixed-fee contract, the fee
shall not exceed 15 percent of the contract�s estimated cost,
excluding fee.

(B) For architect-engineer services for public
works or utilities, the contract price or the estimated cost and
fee for production and delivery of designs, plans, drawings,
and specifications shall not exceed 6 percent of the estimated
cost of construction of the public work or utility, excluding
fees.

(C) For other cost-plus-fixed-fee contracts, the
fee shall not exceed 10 percent of the contract�s estimated
cost, excluding fee.

(ii) The contracting officer�s signature on the price
negotiation memorandum or other documentation supporting
determination of fair and reasonable price documents the con-
tracting officer�s determination that the statutory price or fee
limitations have not been exceeded.

(5) The contracting officer shall not require any pro-
spective contractor to submit breakouts or supporting ratio-
nale for its profit or fee objective but may consider it, if it is
submitted voluntarily.

(6) If a change or modification calls for essentially the
same type and mix of work as the basic contract and is of rel-
atively small dollar value compared to the total contract value,
the contracting officer may use the basic contract�s profit or
fee rate as the prenegotiation objective for that change or
modification.

(d) Profit-analysis factors� (1) Common factors. Unless
it is clearly inappropriate or not applicable, each factor out-
lined in paragraphs (d)(1)(i) through (vi) of this subsection
shall be considered by agencies in developing their structured
approaches and by contracting officers in analyzing profit,
whether or not using a structured approach.

(i) Contractor effort. This factor measures the com-
plexity of the work and the resources required of the prospec-
tive contractor for contract performance. Greater profit
opportunity should be provided under contracts requiring a
high degree of professional and managerial skill and to pro-
spective contractors whose skills, facilities, and technical
assets can be expected to lead to efficient and economical con-
tract performance. The subfactors in paragraphs (d)(1)(i)(A)
through (D) of this subsection shall be considered in determin-
ing contractor effort, but they may be modified in specific sit-
uations to accommodate differences in the categories used by
prospective contractors for listing costs�

(A) Material acquisition. This subfactor mea-
sures the managerial and technical effort needed to obtain the
required purchased parts and material, subcontracted items,
and special tooling. Considerations include the complexity of
the items required, the number of purchase orders and subcon-
tracts to be awarded and administered, whether established
sources are available or new or second sources must be devel-
oped, and whether material will be obtained through routine
purchase orders or through complex subcontracts requiring
detailed specifications. Profit consideration should corre-
spond to the managerial and technical effort involved.

(B) Conversion direct labor. This subfactor mea-
sures the contribution of direct engineering, manufacturing,
and other labor to converting the raw materials, data, and sub-
contracted items into the contract items. Considerations
include the diversity of engineering, scientific, and manufac-
turing labor skills required and the amount and quality of
supervision and coordination needed to perform the contract
task.

(C) Conversion-related indirect costs. This sub-
factor measures how much the indirect costs contribute to
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Pricing Data, and 52.215-11, Price Reduction for Defective
Certified Cost or Pricing Data�Modifications, to reduce the
prime contract price if it was significantly increased because
a subcontractor submitted defective data. This right applies
whether these data supported subcontract cost estimates or
supported firm agreements between subcontractor and con-
tractor.

(f) If Government audit discloses defective subcontractor
certified cost or pricing data, the information necessary to
support a reduction in prime contract and subcontract prices
may be available only from the Government. To the extent
necessary to secure a prime contract price reduction, the con-
tracting officer should make this information available to the
prime contractor or appropriate subcontractors, upon request.
If release of the information would compromise Government
security or disclose trade secrets or confidential business
information, the contracting officer shall release it only under
conditions that will protect it from improper disclosure. Infor-
mation made available under this paragraph shall be limited
to that used as the basis for the prime contract price reduction.
In order to afford an opportunity for corrective action, the con-
tracting officer should give the prime contractor reasonable
advance notice before determining to reduce the prime con-
tract price.

(1) When a prime contractor includes defective subcon-
tract data in arriving at the price but later awards the subcon-
tract to a lower priced subcontractor (or does not subcontract
for the work), any adjustment in the prime contract price due
to defective subcontract data is limited to the difference (plus
applicable indirect cost and profit markups) between the sub-
contract price used for pricing the prime contract, and either
the actual subcontract price or the actual cost to the contractor,
if not subcontracted, provided the data on which the actual
subcontract price is based are not themselves defective.

(2) Under cost-reimbursement contracts and under all
fixed-price contracts except firm-fixed-price contracts and
fixed-price contracts with economic price adjustment, pay-
ments to subcontractors that are higher than they would be had
there been no defective subcontractor certified cost or pricing
data shall be the basis for disallowance or nonrecognition of
costs under the clauses prescribed in 15.408(b) and (c). The
Government has a continuing and direct financial interest in
such payments that is unaffected by the initial agreement on
prime contract price.

15.407-2 Make-or-buy programs.

(a) General. The prime contractor is responsible for man-
aging contract performance, including planning, placing, and
administering subcontracts as necessary to ensure the lowest
overall cost and technical risk to the Government. When
make-or-buy programs are required, the Government may
reserve the right to review and agree on the contractor�s make-
or-buy program when necessary to ensure negotiation of rea-

sonable contract prices, satisfactory performance, or imple-
mentation of socioeconomic policies. Consent to subcontracts
and review of contractors� purchasing systems are separate
actions covered in part 44.

(b) Definition. �Make item,� as used in this subsection,
means an item or work effort to be produced or performed by
the prime contractor or its affiliates, subsidiaries, or divisions.

(c) Acquisitions requiring make-or-buy programs.
(1) Contracting officers may require prospective contractors
to submit make-or-buy program plans for negotiated acquisi-
tions requiring certified cost or pricing data whose estimated
value is $13.5 million or more, except when the proposed con-
tract is for research or development and, if prototypes or hard-
ware are involved, no significant follow-on production is
anticipated.

(2) Contracting officers may require prospective con-
tractors to submit make-or-buy programs for negotiated
acquisitions whose estimated value is under $13.5 million
only if the contracting officer�

(i) Determines that the information is necessary; and
(ii) Documents the reasons in the contract file.

(d) Solicitation requirements. When prospective contrac-
tors are required to submit proposed make-or-buy programs,
the solicitation shall include�

(1) A statement that the program and required support-
ing information must accompany the offer; and

(2) A description of factors to be used in evaluating the
proposed program, such as capability, capacity, availability of
small, small disadvantaged, women-owned, veteran-owned,
HUBZone, and service-disabled veteran-owned small busi-
ness concerns for subcontracting, establishment of new facil-
ities in or near labor surplus areas, delivery or performance
schedules, control of technical and schedule interfaces, pro-
prietary processes, technical superiority or exclusiveness, and
technical risks involved.

(e) Program requirements. To support a make-or-buy pro-
gram, the following information shall be supplied by the con-
tractor in its proposal:

(1) Items and work included. The information required
from a contractor in a make-or-buy program shall be confined
to those major items or work efforts that normally would
require company management review of the make-or-buy
decision because they are complex, costly, needed in large
quantities, or require additional equipment or real property to
produce. Raw materials, commercial items (see 2.101), and
off-the-shelf items (see 46.101) shall not be included, unless
their potential impact on contract cost or schedule is critical.
Normally, make-or-buy programs should not include items or
work efforts estimated to cost less than 1 percent of the total
estimated contract price or any minimum dollar amount set by
the agency.

(2) The offeror�s program should include or be sup-
ported by the following information:
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(i) A description of each major item or work effort.

(ii) Categorization of each major item or work effort
as �must make,� �must buy,� or �can either make or buy.�

(iii) For each item or work effort categorized as �can
either make or buy,� a proposal either to �make� or to �buy.�

(iv) Reasons for categorizing items and work efforts
as �must make� or �must buy,� and proposing to �make� or to
�buy� those categorized as �can either make or buy.� The rea-
sons must include the consideration given to the evaluation
factors described in the solicitation and must be in sufficient
detail to permit the contracting officer to evaluate the catego-
rization or proposal.

(v) Designation of the plant or division proposed to
make each item or perform each work effort, and a statement
as to whether the existing or proposed new facility is in or near
a labor surplus area.

(vi) Identification of proposed subcontractors, if
known, and their location and size status (also see
Subpart 19.7 for subcontracting plan requirements).

(vii) Any recommendations to defer make-or-buy
decisions when categorization of some items or work efforts
is impracticable at the time of submission.

(viii) Any other information the contracting officer
requires in order to evaluate the program.

(f) Evaluation, negotiation, and agreement. Contracting
officers shall evaluate and negotiate proposed make-or-buy
programs as soon as practicable after their receipt and before
contract award.

(1) When the program is to be incorporated in the con-
tract and the design status of the product being acquired does
not permit accurate precontract identification of major items
or work efforts, the contracting officer shall notify the pro-
spective contractor in writing that these items or efforts, when
identifiable, shall be added under the clause at 52.215-9,
Changes or Additions to Make-or-Buy Program.

(2) Contracting officers normally shall not agree to pro-
posed �make items� when the products or services are not reg-
ularly manufactured or provided by the contractor and are
available�quality, quantity, delivery, and other essential fac-
tors considered�from another firm at equal or lower prices,
or when they are regularly manufactured or provided by the
contractor, but are available�quality, quantity, delivery, and
other essential factors considered�from another firm at
lower prices. However, the contracting officer may agree to
these as �make items� if an overall lower Governmentwide
cost would result or it is otherwise in the best interest of the
Government. If this situation occurs in any fixed-price incen-
tive or cost-plus-incentive-fee contract, the contracting officer
shall specify these items in the contract and state that they are
subject to paragraph (d) of the clause at 52.215-9, Changes or
Additions to Make-or-Buy Program (see 15.408(a)). If the
contractor proposes to reverse the categorization of such items

during contract performance, the contract price shall be sub-
ject to equitable reduction.

(g) Incorporating make-or-buy programs in contracts. The
contracting officer may incorporate the make-or-buy program
in negotiated contracts for�

(1) Major systems (see part 34) or their subsystems or
components, regardless of contract type; or

(2) Other supplies and services if�
(i) The contract is a cost-reimbursable contract, or a

cost-sharing contract in which the contractor�s share of the
cost is less than 25 percent; and

(ii) The contracting officer determines that technical
or cost risks justify Government review and approval of
changes or additions to the make-or-buy program.

15.407-3 Forward pricing rate agreements.
(a) When certified cost or pricing data are required, offer-

ors are required to describe any forward pricing rate agree-
ments (FPRAs) in each specific pricing proposal to which the
rates apply and to identify the latest cost or pricing data
already submitted in accordance with the FPRA. All data sub-
mitted in connection with the FPRA, updated as necessary,
form a part of the total data that the offeror certifies to be accu-
rate, complete, and current at the time of agreement on price
for an initial contract or for a contract modification. (See the
Certificate of Current Cost or Pricing Data at 15.406-2.)

(b) Contracting officers will use FPRA rates as bases for
pricing all contracts, modifications, and other contractual
actions to be performed during the period covered by the
agreement. Conditions that may affect the agreement�s valid-
ity shall be reported promptly to the ACO. If the ACO deter-
mines that a changed condition invalidates the agreement, the
ACO shall notify all interested parties of the extent of its effect
and status of efforts to establish a revised FPRA.

(c) Contracting officers shall not require certification at the
time of agreement for data supplied in support of FPRA�s or
other advance agreements. When a forward pricing rate agree-
ment or other advance agreement is used to price a contract
action that requires a certificate, the certificate supporting that
contract action shall cover the data supplied to support the
FPRA or other advance agreement, and all other data support-
ing the action.

15.407-4 Should-cost review.

(a) General. (1) Should-cost reviews are a specialized
form of cost analysis. Should-cost reviews differ from tradi-
tional evaluation methods because they do not assume that a
contractor�s historical costs reflect efficient and economical
operation. Instead, these reviews evaluate the economy and
efficiency of the contractor�s existing work force, methods,
materials, equipment, real property, operating systems, and
management. These reviews are accomplished by a multi-
functional team of Government contracting, contract admin-
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II. Cost Elements

Depending on your system, you must provide breakdowns for the following basic cost elements, as applicable:
A. Materials and services. Provide a consolidated priced summary of individual material quantities included in the various tasks, orders, or

contract line items being proposed and the basis for pricing (vendor quotes, invoice prices, etc.). Include raw materials, parts, components,
assemblies, and services to be produced or performed by others. For all items proposed, identify the item and show the source, quantity,
and price. Conduct price analyses of all subcontractor proposals. Conduct cost analyses for all subcontracts when certified cost or pricing
data are submitted by the subcontractor. Include these analyses as part of your own certified cost or pricing data submissions for subcon-
tracts expected to exceed the appropriate threshold in FAR 15.403-4. Submit the subcontractor certified cost or pricing data and data other
than certified cost or pricing data as part of your own certified cost or pricing data as required in paragraph IIA(2) of this table. These
requirements also apply to all subcontractors if required to submit certified cost or pricing data.
(1) Adequate Price Competition. Provide data showing the degree of competition and the basis for establishing the source and reason-

ableness of price for those acquisitions (such as subcontracts, purchase orders, material order, etc.) exceeding, or expected to exceed,
the appropriate threshold set forth at FAR 15.403-4 priced on the basis of adequate price competition. For interorganizational transfers
priced at other than the cost of comparable competitive commercial work of the division, subsidiary, or affiliate of the contractor,
explain the pricing method (see FAR 31.205-26(e)).

(2) All Other. Obtain certified cost or pricing data from prospective sources for those acquisitions (such as subcontracts, purchase orders,
material order, etc.) exceeding the threshold set forth in FAR 15.403-4 and not otherwise exempt, in accordance with FAR 15.403-1(b)
(i.e., adequate price competition, commercial items, prices set by law or regulation or waiver). Also provide data showing the basis
for establishing source and reasonableness of price. In addition, provide a summary of your cost analysis and a copy of certified cost
or pricing data submitted by the prospective source in support of each subcontract, or purchase order that is the lower of either $13.5
million or more, or both more than the pertinent certified cost or pricing data threshold and more than 10 percent of the prime con-
tractor's proposed price. Also submit any information reasonably required to explain your estimating process (including the judgmental
factors applied and the mathematical or other methods used in the estimate, including those used in projecting from known data, and
the nature and amount of any contingencies included in the price). The Contracting Officer may require you to submit cost or pricing
data in support of proposals in lower amounts. Subcontractor certified cost or pricing data must be accurate, complete and current as
of the date of final price agreement, or an earlier date agreed upon by the parties, given on the prime contractor�s Certificate of Current
Cost or Pricing Data. The prime contractor is responsible for updating a prospective subcontractor�s data. For standard commercial
items fabricated by the offeror that are generally stocked in inventory, provide a separate cost breakdown, if priced based on cost. For
interorganizational transfers priced at cost, provide a separate breakdown of cost elements. Analyze the certified cost or pricing data
and submit the results of your analysis of the prospective source�s proposal.When submission of a prospective source�s certified cost
or pricing data is required as described in this paragraph, it must be included as part of your own certified cost or pricing data. You
must also submit any data other than certified cost or pricing data obtained from a subcontractor, either actually or by specific identi-
fication, along with the results of any analysis performed on that data.

B. Direct Labor. Provide a time-phased (e.g., monthly, quarterly, etc.) breakdown of labor hours, rates, and cost by appropriate category, and
furnish bases for estimates.

C. Indirect Costs. Indicate how you have computed and applied your indirect costs, including cost breakdowns. Show trends and budgetary
data to provide a basis for evaluating the reasonableness of proposed rates. Indicate the rates used and provide an appropriate explanation.

D. Other Costs. List all other costs not otherwise included in the categories described above (e.g., special tooling, travel, computer and con-
sultant services, preservation, packaging and packing, spoilage and rework, and Federal excise tax on finished articles) and provide bases
for pricing.

E. Royalties. If royalties exceed $1,500, you must provide the following information on a separate page for each separate royalty or license fee:
(1) Name and address of licensor.
(2) Date of license agreement.
(3) Patent numbers.
(4) Patent application serial numbers, or other basis on which the royalty is payable.
(5) Brief description (including any part or model numbers of each contract item or component on which the royalty is payable)
(6) Percentage or dollar rate of royalty per unit.
(7) Unit price of contract item.
(8) Number of units.
(9) Total dollar amount of royalties.
(10) If specifically requested by the Contracting Officer, a copy of the current license agreement and identification of applicable claims

of specific patents (see FAR 27.202 and 31.205-37).
F. Facilities Capital Cost of Money. When you elect to claim facilities capital cost of money as an allowable cost, you must submit

Form CASB-CMF and show the calculation of the proposed amount (see FAR 31.205-10).

TABLE 15-2�INSTRUCTIONS FOR SUBMITTING COST/PRICE PROPOSALS WHEN CERTIFIED COST OR

PRICING DATA ARE REQUIRED
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III. Formats for Submission of Line Item Summaries

A. New Contracts (including letter contracts).
COST ELEMENTS PROPOSED CONTRACT ESTIMATE�

TOTAL COST

PROPOSED CONTRACT ESTIMATE�
UNIT COST

REFERENCE

(1) (2) (3) (4)

Column Instruction
(1) Enter appropriate cost elements.
(2) Enter those necessary and reasonable costs that, in your judgment, will properly be incurred in efficient

contract performance. When any of the costs in this column have already been incurred (e.g., under a letter
contract), describe them on an attached supporting page. When preproduction or startup costs are signif-
icant, or when specifically requested to do so by the Contracting Officer, provide a full identification and
explanation of them.

(3) Optional, unless required by the Contracting Officer.
(4) Identify the attachment in which the information supporting the specific cost element may be found.

(Attach separate pages as necessary.)

B. Change Orders, Modifications, and Claims.
COST ELEMENTS ESTIMATED COST

OF ALL WORK

DELETED

COST OF DELETED

WORK ALREADY

PERFORMED

NET COST TO BE

DELETED

COST OF WORK

ADDED

NET COST OF

CHANGE

REFERENCE

(1) (2) (3) (4) (5) (6) (7)

Column Instruction
(1) Enter appropriate cost elements.
(2) Include the current estimates of what the cost would have been to complete the deleted work not yet per-

formed (not the original proposal estimates), and the cost of deleted work already performed.
(3) Include the incurred cost of deleted work already performed, using actuals incurred if possible, or, if actu-

als are not available, estimates from your accounting records. Attach a detailed inventory of work, mate-
rials, parts, components, and hardware already purchased, manufactured, or performed and deleted by the
change, indicating the cost and proposed disposition of each line item. Also, if you desire to retain these
items or any portion of them, indicate the amount offered for them.

(4) Enter the net cost to be deleted, which is the estimated cost of all deleted work less the cost of deleted work
already performed. Column (2) minus Column (3) equals Column (4).

(5) Enter your estimate for cost of work added by the change. When nonrecurring costs are significant, or when
specifically requested to do so by the Contracting Officer, provide a full identification and explanation of
them. When any of the costs in this column have already been incurred, describe them on an attached sup-
porting schedule.

(6) Enter the net cost of change, which is the cost of work added, less the net cost to be deleted. Column (5)
minus Column (4) equals Column (6). When this result is negative, place the amount in parentheses.

(7) Identify the attachment in which the information supporting the specific cost element may be found.
(Attach separate pages as necessary.)

TABLE 15-2�INSTRUCTIONS FOR SUBMITTING COST/PRICE PROPOSALS WHEN CERTIFIED COST OR

PRICING DATA ARE REQUIRED
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Subpart 16.5�Indefinite-Delivery Contracts

16.500 Scope of subpart.

(a) This subpart prescribes policies and procedures for
making awards of indefinite-delivery contracts and estab-
lishes a preference for making multiple awards of indefinite-
quantity contracts.

(b) This subpart does not limit the use of other than com-
petitive procedures authorized by Part 6.

(c) Nothing in this subpart restricts the authority of the
General Services Administration (GSA) to enter into sched-
ule, multiple award, or task or delivery order contracts under
any other provision of law. Therefore, GSA regulations and
the coverage for the Federal Supply Schedule program in
subpart 8.4 and Part 38 take precedence over this subpart.

(d) The statutory multiple award preference implemented
by this subpart does not apply to architect-engineer contracts
subject to the procedures in subpart 36.6. However, agencies
are not precluded from making multiple awards for architect-
engineer services using the procedures in this subpart, pro-
vided the selection of contractors and placement of orders are
consistent with subpart 36.6.

16.501-1 Definitions.

As used in this subpart�

�Delivery-order contract� means a contract for supplies
that does not procure or specify a firm quantity of supplies
(other than a minimum or maximum quantity) and that pro-
vides for the issuance of orders for the delivery of supplies
during the period of the contract.

�Task-order contract� means a contract for services that
does not procure or specify a firm quantity of services (other
than a minimum or maximum quantity) and that provides for
the issuance of orders for the performance of tasks during the
period of the contract.

16.501-2 General.

(a) There are three types of indefinite-delivery contracts:
definite-quantity contracts, requirements contracts, and indef-
inite-quantity contracts. The appropriate type of indefinite-
delivery contract may be used to acquire supplies and/or ser-
vices when the exact times and/or exact quantities of future
deliveries are not known at the time of contract award. Pursu-
ant to 10 U.S.C. 2304d and 41 U.S.C. 4101, requirements con-
tracts and indefinite-quantity contracts are also known as
delivery-order contracts or task-order contracts.

(b) The various types of indefinite-delivery contracts offer
the following advantages:

(1) All three types permit�

(i) Government stocks to be maintained at minimum
levels; and

(ii) Direct shipment to users.

(2) Indefinite-quantity contracts and requirements con-
tracts also permit�

(i) Flexibility in both quantities and delivery sched-
uling; and

(ii) Ordering of supplies or services after require-
ments materialize.

(3) Indefinite-quantity contracts limit the Government�s
obligation to the minimum quantity specified in the contract.

(4) Requirements contracts may permit faster deliveries
when production lead time is involved, because contractors
are usually willing to maintain limited stocks when the Gov-
ernment will obtain all of its actual purchase requirements
from the contractor.

(c) Indefinite-delivery contracts may provide for any
appropriate cost or pricing arrangement under Part 16. Cost or
pricing arrangements that provide for an estimated quantity of
supplies or services (e.g., estimated number of labor hours)
must comply with the appropriate procedures of this subpart.

16.502 Definite-quantity contracts.

(a) Description. A definite-quantity contract provides for
delivery of a definite quantity of specific supplies or services
for a fixed period, with deliveries or performance to be sched-
uled at designated locations upon order.

(b) Application. A definite-quantity contract may be used
when it can be determined in advance that�

(1) A definite quantity of supplies or services will be
required during the contract period; and

(2) The supplies or services are regularly available or
will be available after a short lead time.

16.503 Requirements contracts.

(a) Description. A requirements contract provides for fill-
ing all actual purchase requirements of designated Govern-
ment activities for supplies or services during a specified
contract period (from one contractor), with deliveries or per-
formance to be scheduled by placing orders with the contrac-
tor.

(1) For the information of offerors and contractors, the
contracting officer shall state a realistic estimated total quan-
tity in the solicitation and resulting contract. This estimate is
not a representation to an offeror or contractor that the esti-
mated quantity will be required or ordered, or that conditions
affecting requirements will be stable or normal. The contract-
ing officer may obtain the estimate from records of previous
requirements and consumption, or by other means, and should
base the estimate on the most current information available.

(2) The contract shall state, if feasible, the maximum
limit of the contractor�s obligation to deliver and the Govern-
ment�s obligation to order. The contract may also specify
maximum or minimum quantities that the Government may
order under each individual order and the maximum that it
may order during a specified period of time.
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(b) Application. (1) A requirements contract may be
appropriate for acquiring any supplies or services when the
Government anticipates recurring requirements but cannot
predetermine the precise quantities of supplies or services that
designated Government activities will need during a definite
period.

(2) No requirements contract in an amount estimated to
exceed $112 million (including all options) may be awarded
to a single source unless a determination is executed in accor-
dance with 16.504(c)(1)(ii)(D).

(c) Government property furnished for repair. When a
requirements contract is used to acquire work (e.g., repair,
modification, or overhaul) on existing items of Government
property, the contracting officer shall specify in the Schedule
that failure of the Government to furnish such items in the
amounts or quantities described in the Schedule as �esti-
mated� or �maximum� will not entitle the contractor to any
equitable adjustment in price under the Government Property
clause of the contract.

(d) Limitations on use of requirements contracts for advi-
sory and assistance services. (1) Except as provided in
paragraph (d)(2) of this section, no solicitation for a require-
ments contract for advisory and assistance services in excess
of three years and $13.5 million (including all options) may be
issued unless the contracting officer or other official desig-
nated by the head of the agency determines in writing that the
services required are so unique or highly specialized that it is
not practicable to make multiple awards using the procedures
in 16.504.

(2) The limitation in paragraph (d)(1) of this section is
not applicable to an acquisition of supplies or services that
includes the acquisition of advisory and assistance services, if
the contracting officer or other official designated by the head
of the agency determines that the advisory and assistance ser-
vices are necessarily incident to, and not a significant compo-
nent of, the contract.

16.504 Indefinite-quantity contracts.
(a) Description. An indefinite-quantity contract provides

for an indefinite quantity, within stated limits, of supplies or
services during a fixed period. The Government places orders
for individual requirements. Quantity limits may be stated as
number of units or as dollar values.

(1) The contract must require the Government to order
and the contractor to furnish at least a stated minimum quan-
tity of supplies or services. In addition, if ordered, the contrac-
tor must furnish any additional quantities, not to exceed the

stated maximum. The contracting officer should establish a
reasonable maximum quantity based on market research,
trends on recent contracts for similar supplies or services, sur-

vey of potential users, or any other rational basis.

(2) To ensure that the contract is binding, the minimum

quantity must be more than a nominal quantity, but it should

not exceed the amount that the Government is fairly certain to
order.

(3) The contract may also specify maximum or mini-
mum quantities that the Government may order under each
task or delivery order and the maximum that it may order
during a specific period of time.

(4) A solicitation and contract for an indefinite quantity
must�

(i) Specify the period of the contract, including the
number of options and the period for which the Government
may extend the contract under each option;

(ii) Specify the total minimum and maximum quan-
tity of supplies or services the Government will acquire under
the contract;

(iii) Include a statement of work, specifications, or
other description, that reasonably describes the general scope,
nature, complexity, and purpose of the supplies or services the
Government will acquire under the contract in a manner that
will enable a prospective offeror to decide whether to submit
an offer;

(iv) State the procedures that the Government will
use in issuing orders, including the ordering media, and, if
multiple awards may be made, state the procedures and selec-
tion criteria that the Government will use to provide awardees
a fair opportunity to be considered for each order (see
16.505(b)(1));

(v) Include the name, address, telephone number,
facsimile number, and e-mail address of the agency task and
delivery order ombudsman (see 16.505(b)(8)) if multiple
awards may be made;

(vi) Include a description of the activities authorized
to issue orders; and

(vii) Include authorization for placing oral orders, if
appropriate, provided that the Government has established
procedures for obligating funds and that oral orders are con-
firmed in writing.

(b) Application. Contracting officers may use an indefi-
nite-quantity contract when the Government cannot predeter-
mine, above a specified minimum, the precise quantities of
supplies or services that the Government will require during
the contract period, and it is inadvisable for the Government
to commit itself for more than a minimum quantity. The con-
tracting officer should use an indefinite-quantity contract only
when a recurring need is anticipated.

(c) Multiple award preference�(1) Planning the acquisi-
tion. (i) Except for indefinite-quantity contracts for advi-
sory and assistance services as provided in paragraph (c)(2) of
this section, the contracting officer must, to the maximum
extent practicable, give preference to making multiple awards
of indefinite-quantity contracts under a single solicitation for
the same or similar supplies or services to two or more
sources.

(ii)(A) The contracting officer must determine
whether multiple awards are appropriate as part of acquisition
planning. The contracting officer must avoid situations in
which awardees specialize exclusively in one or a few areas
within the statement of work, thus creating the likelihood that
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orders in those areas will be awarded on a sole-source basis;
however, each awardee need not be capable of performing
every requirement as well as any other awardee under the con-
tracts. The contracting officer should consider the following
when determining the number of contracts to be awarded:

(1) The scope and complexity of the contract
requirement.

(2) The expected duration and frequency of
task or delivery orders.

(3) The mix of resources a contractor must
have to perform expected task or delivery order requirements.

(4) The ability to maintain competition among
the awardees throughout the contracts� period of
performance.

(B) The contracting officer must not use the mul-
tiple award approach if�

(1) Only one contractor is capable of providing
performance at the level of quality required because the sup-
plies or services are unique or highly specialized;

(2) Based on the contracting officer�s knowl-
edge of the market, more favorable terms and conditions,
including pricing, will be provided if a single award is made;

(3) The expected cost of administration of
multiple contracts outweighs the expected benefits of making
multiple awards;

(4) The projected task orders are so integrally
related that only a single contractor can reasonably perform
the work;

(5) The total estimated value of the contract is
less than the simplified acquisition threshold; or

(6) Multiple awards would not be in the best
interests of the Government.

(C) The contracting officer must document the
decision whether or not to use multiple awards in the acquisi-
tion plan or contract file. The contracting officer may deter-
mine that a class of acquisitions is not appropriate for multiple
awards (see subpart 1.7).

(D) (1) No task or delivery order contract in an
amount estimated to exceed $112 million (including all
options) may be awarded to a single source unless the head of
the agency determines in writing that�

(i) The task or delivery orders expected
under the contract are so integrally related that only a single
source can reasonably perform the work;

(ii) The contract provides only for firm-
fixed price (see 16.202) task or delivery orders for�

(A) Products for which unit prices are
established in the contract; or

(B) Services for which prices are estab-
lished in the contract for the specific tasks to be performed;

(iii) Only one source is qualified and capa-
ble of performing the work at a reasonable price to the Gov-
ernment; or

(iv) It is necessary in the public interest to
award the contract to a single source due to exceptional cir-
cumstances.

(2) The head of the agency must notify Con-
gress within 30 days after any determination under paragraph
(c)(1)(ii)(D)(1)(iv) of this section.

(3) The requirement for a determination for a
single-award contract greater than $112 million�

(i) Is in addition to any applicable require-
ments of subpart 6.3; and

(ii) Is not applicable for architect-engineer
services awarded pursuant to subpart 36.6.

(2) Contracts for advisory and assistance services.
(i) Except as provided in paragraph (c)(2)(ii) of this section,
if an indefinite-quantity contract for advisory and assistance
services exceeds 3 years and $13.5 million, including all
options, the contracting officer must make multiple awards
unless�

(A) The contracting officer or other official des-
ignated by the head of the agency determines in writing, as
part of acquisition planning, that multiple awards are not prac-
ticable. The contracting officer or other official must deter-
mine that only one contractor can reasonably perform the
work because either the scope of work is unique or highly spe-
cialized or the tasks so integrally related;

(B) The contracting officer or other official des-
ignated by the head of the agency determines in writing, after
the evaluation of offers, that only one offeror is capable of pro-
viding the services required at the level of quality required; or

(C) Only one offer is received.
(ii) The requirements of paragraph (c)(2)(i) of this

section do not apply if the contracting officer or other official
designated by the head of the agency determines that the advi-
sory and assistance services are incidental and not a signifi-
cant component of the contract.

16.505 Ordering.
(a) General.(1) In general, the contracting officer does not

synopsize orders under indefinite-delivery contracts; except
see 16.505(a)(4) and (11), and 16.505(b)(2)(ii)(D).

(2) Individual orders shall clearly describe all services
to be performed or supplies to be delivered so the full cost or
price for the performance of the work can be established when
the order is placed. Orders shall be within the scope, issued
within the period of performance, and be within the maximum
value of the contract.

(3) Performance-based acquisition methods must be
used to the maximum extent practicable, if the contract or
order is for services (see 37.102(a) and subpart 37.6).

(4) The following requirements apply when procuring
items peculiar to one manufacturer:

(i) The contracting officer must justify restricting
consideration to an item peculiar to one manufacturer (e.g., a
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particular brand-name, product, or a feature of a product that
is peculiar to one manufacturer). A brand-name item, even if
available on more than one contract, is an item peculiar to one
manufacturer. Brand-name specifications shall not be used
unless the particular brand-name, product, or feature is essen-
tial to the Government�s requirements and market research
indicates other companies� similar products, or products lack-
ing the particular feature, do not meet, or cannot be modified
to meet, the agency�s needs.

(ii) Requirements for use of items peculiar to one
manufacturer shall be justified and approved using the for-
mat(s) and requirements from paragraphs (b)(2)(ii)(A), (B),
and (C) of this section, modified to show the brand-name jus-
tification. A justification is required unless a justification cov-
ering the requirements in the order was previously approved
for the contract in accordance with 6.302-1(c) or unless the
base contract is a single-award contract awarded under full
and open competition. Justifications for the use of brand-
name specifications must be completed and approved at the
time the requirement for a brand-name is determined.

(iii)(A) For an order in excess of $30,000, the con-
tracting officer shall�

(1) Post the justification and supporting docu-
mentation on the agency website used (if any) to solicit offers
for orders under the contract; or

(2) Provide the justification and supporting
documentation along with the solicitation to all contract
awardees.

(B) The justifications for brand-name acquisi-
tions may apply to the portion of the acquisition requiring the
brand-name item. If the justification is to cover only the por-
tion of the acquisition which is brand-name, then it should so
state; the approval level requirements will then only apply to
that portion.

(C) The requirements in paragraph (a)(4)(iii)(A)
of this section do not apply when disclosure would compro-
mise the national security (e.g., would result in disclosure of
classified information) or create other security risks.

(D) The justification is subject to the screening
requirement in paragraph (b)(2)(ii)(D)(4) of this section.

(5) When acquiring information technology and related
services, consider the use of modular contracting to reduce
program risk (see 39.103(a)).

(6) Orders may be placed by using any medium speci-
fied in the contract.

(7) Orders placed under indefinite-delivery contracts
must contain the following information:

(i) Date of order.
(ii) Contract number and order number.
(iii) For supplies and services, contract item number

and description, quantity, and unit price or estimated cost or
fee.

(iv) Delivery or performance schedule.

(v) Place of delivery or performance (including
consignee).

(vi) Any packaging, packing, and shipping
instructions.

(vii) Accounting and appropriation data.
(viii) Method of payment and payment office, if not

specified in the contract (see 32.1110(e)).
(8) Orders placed under a task-order contract or deliv-

ery-order contract awarded by another agency (i.e., a Govern-
mentwide acquisition contract, or multi-agency contract)�

(i) Are not exempt from the development of acquisi-
tion plans (see subpart 7.1), and an information technology
acquisition strategy (see Part 39);

(ii) May not be used to circumvent conditions and
limitations imposed on the use of funds
(e.g., 31 U.S.C. 1501(a)(1)); and

(iii) Must comply with all FAR requirements for a
bundled contract when the order meets the definition of �bun-
dled contract� (see 2.101(b)).

(9) In accordance with section 1427(b) of Public Law
108-136 (40 U.S.C. 1103 note), orders placed under multi-
agency contracts for services that substantially or to a domi-
nant extent specify performance of architect-engineer ser-
vices, as defined in 2.101, shall�

(i) Be awarded using the procedures at subpart 36.6;
and

(ii) Require the direct supervision of a professional
architect or engineer licensed, registered or certified in the
State, Federal District, or outlying area, in which the services
are to be performed.

(10) (i) No protest under subpart 33.1 is authorized in
connection with the issuance or proposed issuance of an order
under a task-order contract or delivery-order contract, except
for�

(A) A protest on the grounds that the order
increases the scope, period, or maximum value of the contract;
or

(B) A protest of an order valued in excess of $10
million. Protests of orders in excess of $10 million may only
be filed with the Government Accountability Office, in accor-
dance with the procedures at 33.104.

(ii) The authority to protest the placement of an order
under (a)(10)(i)(B) of this section expires on September 30,
2016, for agencies other than DoD, NASA, and the Coast
Guard (41 U.S.C. 4103(d) and 41 U.S.C. 4106(f)). The
authority to protest the placement of an order under
(a)(10)(i)(B) of this section does not expire for DoD, NASA,
and the Coast Guard.

(11) Publicize orders funded in whole or in part by the
American Recovery and Reinvestment Act of 2009 (Pub. L.
111-5) as follows:

(i) Notices of proposed orders shall follow the pro-
cedures in 5.704 for posting orders.
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(ii) Award notices for orders shall follow the proce-
dures in 5.705.

(12) When using the Governmentwide commercial pur-
chase card as a method of payment, orders at or below the
micro-purchase threshold are exempt from verification in the
System for Award Management database as to whether the
contractor has a delinquent debt subject to collection under the
Treasury Offset Program (TOP).

(b) Orders under multiple-award contracts�(1) Fair
opportunity.(i) The contracting officer must provide each
awardee a fair opportunity to be considered for each order
exceeding $3,500 issued under multiple delivery-order con-
tracts or multiple task-order contracts, except as provided for
in paragraph (b)(2) of this section.

(ii) The contracting officer may exercise broad dis-
cretion in developing appropriate order placement proce-
dures. The contracting officer should keep submission
requirements to a minimum. Contracting officers may use
streamlined procedures, including oral presentations. If the
order does not exceed the simplified acquisition threshold, the
contracting officer need not contact each of the multiple
awardees under the contract before selecting an order awardee
if the contracting officer has information available to ensure
that each awardee is provided a fair opportunity to be consid-
ered for each order. The competition requirements in Part 6
and the policies in subpart 15.3 do not apply to the ordering
process. However, the contracting officer must�

(A) Develop placement procedures that will pro-
vide each awardee a fair opportunity to be considered for each
order and that reflect the requirement and other aspects of the
contracting environment;

(B) Not use any method (such as allocation or
designation of any preferred awardee) that would not result in
fair consideration being given to all awardees prior to placing
each order;

(C) Tailor the procedures to each acquisition;
(D) Include the procedures in the solicitation and

the contract; and
(E) Consider price or cost under each order as one

of the factors in the selection decision.
(iii) Orders exceeding the simplified acquisition

threshold. (A) Each order exceeding the simplified acquisi-
tion threshold shall be placed on a competitive basis in accor-
dance with paragraph (b)(1)(iii)(B) of this section, unless
supported by a written determination that one of the circum-
stances described at 16.505(b)(2)(i) applies to the order and
the requirement is waived on the basis of a justification that
is prepared in accordance with 16.505(b)(2)(ii)(B);

(B) The contracting officer shall�
(1) Provide a fair notice of the intent to make

a purchase, including a clear description of the supplies to be
delivered or the services to be performed and the basis upon
which the selection will be made to all contractors offering the

required supplies or services under the multiple-award con-
tract; and

(2) Afford all contractors responding to the
notice a fair opportunity to submit an offer and have that offer
fairly considered.

(iv) Orders exceeding $5.5 million. For task or deliv-
ery orders in excess of $5.5 million, the requirement to pro-
vide all awardees a fair opportunity to be considered for each
order shall include, at a minimum�

(A) A notice of the task or delivery order that
includes a clear statement of the agency�s requirements;

(B) A reasonable response period;
(C) Disclosure of the significant factors and sub-

factors, including cost or price, that the agency expects to con-
sider in evaluating proposals, and their relative importance;

(D) Where award is made on a best value basis, a
written statement documenting the basis for award and the rel-
ative importance of quality and price or cost factors; and

(E) An opportunity for a postaward debriefing in
accordance with paragraph (b)(6) of this section.

(v) The contracting officer should consider the fol-
lowing when developing the procedures:

(A) (1) Past performance on earlier orders under
the contract, including quality, timeliness and cost control.

(2) Potential impact on other orders placed
with the contractor.

(3) Minimum order requirements.
(4) The amount of time contractors need to

make informed business decisions on whether to respond to
potential orders.

(5) Whether contractors could be encouraged
to respond to potential orders by outreach efforts to promote
exchanges of information, such as�

(i) Seeking comments from two or more
contractors on draft statements of work;

(ii) Using a multiphased approach when
effort required to respond to a potential order may be resource
intensive (e.g., requirements are complex or need continued
development), where all contractors are initially considered
on price considerations (e.g., rough estimates), and other con-
siderations as appropriate (e.g., proposed conceptual
approach, past performance). The contractors most likely to
submit the highest value solutions are then selected for one-
on-one sessions with the Government to increase their under-
standing of the requirements, provide suggestions for refining
requirements, and discuss risk reduction measures.

(B) Formal evaluation plans or scoring of quotes
or offers are not required.

(2) Exceptions to the fair opportunity process.(i) The
contracting officer shall give every awardee a fair opportunity
to be considered for a delivery-order or task-order exceeding
$3,500 unless one of the following statutory exceptions
applies:
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(A) The agency need for the supplies or services
is so urgent that providing a fair opportunity would result in
unacceptable delays.

(B) Only one awardee is capable of providing the
supplies or services required at the level of quality required
because the supplies or services ordered are unique or highly
specialized.

(C) The order must be issued on a sole-source
basis in the interest of economy and efficiency because it is a
logical follow-on to an order already issued under the con-
tract, provided that all awardees were given a fair opportunity
to be considered for the original order.

(D) It is necessary to place an order to satisfy a
minimum guarantee.

(E) For orders exceeding the simplified acquisi-
tion threshold, a statute expressly authorizes or requires that
the purchase be made from a specified source.

(F) In accordance with section 1331 of Public
Law 111-240 (15 U.S.C. 644(r)), contracting officers may, at
their discretion, set aside orders for any of the small business
concerns identified in 19.000(a)(3). When setting aside
orders for small business concerns, the specific small business
program eligibility requirements identified in part 19 apply.

(ii) The justification for an exception to fair oppor-
tunity shall be in writing as specified in paragraphs
(b)(2)(ii)(A) or (B) of this section. No justification is needed
for the exception described in paragraph (b)(2)(i)(F) of this
section.

(A) Orders exceeding $3,500, but not exceeding
the simplified acquisition threshold. The contracting officer
shall document the basis for using an exception to the fair
opportunity process. If the contracting officer uses the logical
follow-on exception, the rationale shall describe why the rela-
tionship between the initial order and the follow-on is logical
(e.g., in terms of scope, period of performance, or value).

(B) Orders exceeding the simplified acquisition
threshold. As a minimum, each justification shall include the
following information and be approved in accordance with
paragraph (b)(2)(ii)(C) of this section:

(1) Identification of the agency and the con-
tracting activity, and specific identification of the document as
a �Justification for an Exception to Fair Opportunity.�

(2) Nature and/or description of the action
being approved.

(3) A description of the supplies or services
required to meet the agency�s needs (including the estimated
value).

(4) Identification of the exception to fair
opportunity (see 16.505(b)(2)) and the supporting rationale,
including a demonstration that the proposed contractor�s
unique qualifications or the nature of the acquisition requires
use of the exception cited. If the contracting officer uses the
logical follow-on exception, the rationale shall describe why

the relationship between the initial order and the follow-on is
logical (e.g., in terms of scope, period of performance, or
value).

(5) A determination by the contracting officer
that the anticipated cost to the Government will be fair and
reasonable.

(6) Any other facts supporting the justifica-
tion.

(7) A statement of the actions, if any, the
agency may take to remove or overcome any barriers that led
to the exception to fair opportunity before any subsequent
acquisition for the supplies or services is made.

(8) The contracting officer�s certification that
the justification is accurate and complete to the best of the
contracting officer�s knowledge and belief.

(9) Evidence that any supporting data that is
the responsibility of technical or requirements personnel (e.g.,
verifying the Government�s minimum needs or requirements
or other rationale for an exception to fair opportunity) and
which form a basis for the justification have been certified as
complete and accurate by the technical or requirements per-
sonnel.

(10) A written determination by the approving
official that one of the circumstances in (b)(2)(i)(A) through
(E) of this section applies to the order.

(C) Approval.(1) For proposed orders exceeding
the simplified acquisition threshold, but not exceeding
$700,000, the ordering activity contracting officer�s certifica-
tion that the justification is accurate and complete to the best
of the ordering activity contracting officer�s knowledge and
belief will serve as approval, unless a higher approval level is
established in accordance with agency procedures.

(2) For a proposed order exceeding $700,000,
but not exceeding $13.5 million, the justification must be
approved by the advocate for competition of the activity plac-
ing the order, or by an official named in paragraph
(b)(2)(ii)(C)(3) or (4) of this section. This authority is not del-
egable.

(3) For a proposed order exceeding $13.5 mil-
lion, but not exceeding $68 million (or, for DoD, NASA, and
the Coast Guard, not exceeding $89 million), the justification
must be approved by�

(i) The head of the procuring activity plac-
ing the order;

(ii) A designee who�
(A) If a member of the armed forces, is a

general or flag officer;
(B) If a civilian, is serving in a position in

a grade above GS-15 under the General Schedule (or in a com-
parable or higher position under another schedule); or

(iii) An official named in paragraph
(b)(2)(ii)(C)(4) of this section.

(4) For a proposed order exceeding $68 mil-
lion (or, for DoD, NASA, and the Coast Guard, over $93 mil-
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lion), the justification must be approved by the senior
procurement executive of the agency placing the order. This
authority is not delegable, except in the case of the Under Sec-
retary of Defense for Acquisition, Technology, and Logistics,
acting as the senior procurement executive for the Department
of Defense.

(D) Posting.(1) Except as provided in paragraph
(b)(2)(ii)(D)(5) of this section, within 14 days after placing an
order exceeding the simplified acquisition threshold that does
not provide for fair opportunity in accordance with 16.505(b),
the contract officer shall�

(i) Publish a notice in accordance with
5.301; and

(ii) Make publicly available the justifica-
tion required at (b)(2)(ii)(B) of this section.

(2) The justification shall be made publicly
available�

(i) At the GPE www.fedbizopps.gov;

(ii) On the Web site of the agency, which
may provide access to the justifications by linking to the GPE;
and

(iii) Must remain posted for a minimum of
30 days.

(3) In the case of an order permitted under
paragraph (b)(2)(i)(A) of this subsection, the justification
shall be posted within 30 days after award of the order.

(4) Contracting officers shall carefully screen
all justifications for contractor proprietary data and remove all
such data, and such references and citations as are necessary
to protect the proprietary data, before making the justifica-
tions available for public inspection. Contracting officers
shall also be guided by the exemptions to disclosure of infor-
mation contained in the Freedom of Information Act (5 U.S.C.
552) and the prohibitions against disclosure in 24.202 in
determining whether other data should be removed. Although
the submitter notice process set out in Executive Order 12600
�Predisclosure Notification Procedures for Confidential
Commercial Information� does not apply, if the justification
appears to contain proprietary data, the contracting officer
should provide the contractor that submitted the information
an opportunity to review the justification for proprietary data
before making the justification available for public inspec-
tion, redacted as necessary. This process must not prevent or
delay the posting of the justification in accordance with the
timeframes required in paragraphs (1) and (3).

(5) The posting requirement of this section
does not apply�

(i) When disclosure would compromise the
national security (e.g., would result in disclosure of classified
information) or create other security risks; or

(ii) To a small business set-aside under para-
graph (b)(2)(i)(F).

(3) Pricing orders. If the contract did not establish the
price for the supply or service, the contracting officer must
establish prices for each order using the policies and methods
in subpart 15.4.

(4) For additional requirements for cost reimbursement
orders see 16.301-3.

(5) For additional requirements for time-and-materials
or labor-hour orders, see 16.601(e).

(6) Postaward Notices and Debriefing of Awardees for
Orders Exceeding $5.5 million. The contracting officer shall
notify unsuccessful awardees when the total price of a task or
delivery order exceeds $5.5 million.

(i) The procedures at 15.503(b)(1) shall be followed
when providing postaward notification to unsuccessful
awardees.

(ii) The procedures at 15.506 shall be followed when
providing postaward debriefing to unsuccessful awardees.

(iii) A summary of the debriefing shall be included
in the task or delivery order file.

(7) Decision documentation for orders. (i) The con-
tracting officer shall document in the contract file the rationale
for placement and price of each order, including the basis for
award and the rationale for any tradeoffs among cost or price
and non-cost considerations in making the award decision.
This documentation need not quantify the tradeoffs that led to
the decision.

(ii) The contract file shall also identify the basis for
using an exception to the fair opportunity process (see para-
graph (b)(2))

(8) Task-order and delivery-order ombudsman. The
head of the agency shall designate a task-order and delivery-
order ombudsman. The ombudsman must review complaints
from contractors and ensure they are afforded a fair opportu-
nity to be considered, consistent with the procedures in the
contract. The ombudsman must be a senior agency official
who is independent of the contracting officer and may be the
agency�s advocate for competition.

(c) Limitation on ordering period for task-order contracts
for advisory and assistance services.(1) Except as provided
for in paragraphs (c)(2) and (c)(3), the ordering period of a
task-order contract for advisory and assistance services,
including all options or modifications, normally may not
exceed 5 years.

(2) The 5-year limitation does not apply when�

(i) A longer ordering period is specifically autho-
rized by a statute; or

(ii) The contract is for an acquisition of supplies or
services that includes the acquisition of advisory and assis-
tance services and the contracting officer, or other official des-
ignated by the head of the agency, determines that the advisory
and assistance services are incidental and not a significant
component of the contract.
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(3) The contracting officer may extend the contract on
a sole-source basis only once for a period not to exceed
6 months if the contracting officer, or other official designated
by the head of the agency, determines that�

(i) The award of a follow-on contract is delayed by
circumstances that were not reasonably foreseeable at the time
the initial contract was entered into; and

(ii) The extension is necessary to ensure continuity
of services, pending the award of the follow-on contract.

16.506 Solicitation provisions and contract clauses.
(a) Insert the clause at 52.216-18, Ordering, in solicitations

and contracts when a definite-quantity contract, a require-
ments contract, or an indefinite-quantity contract is
contemplated.

(b) Insert a clause substantially the same as the clause at
52.216-19, Order Limitations, in solicitations and contracts
when a definite-quantity contract, a requirements contract, or
an indefinite-quantity contract is contemplated.

(c) Insert the clause at 52.216-20, Definite Quantity, in
solicitations and contracts when a definite-quantity contract is
contemplated.

(d)(1) Insert the clause at 52.216-21, Requirements, in
solicitations and contracts when a requirements contract is
contemplated.

(2) If the contract is for nonpersonal services and related
supplies and covers estimated requirements that exceed a spe-
cific Government activity�s internal capability to produce or
perform, use the clause with its Alternate I.

(3) If the contract includes subsistence for both Govern-
ment use and resale in the same Schedule, and similar prod-

ucts may be acquired on a brand-name basis, use the clause
with its Alternate II (but see paragraph (d)(5) of this section).

(4) If the contract involves a partial small business set-
aside, use the clause with its Alternate III (but see
paragraph (d)(5) of this section).

(5) If the contract�

(i) Includes subsistence for Government use and
resale in the same schedule and similar products may be
acquired on a brand-name basis; and

(ii) Involves a partial small business set-aside, use
the clause with its Alternate IV.

(e) Insert the clause at 52.216-22, Indefinite Quantity, in
solicitations and contracts when an indefinite-quantity con-
tract is contemplated.

(f) Insert the provision at 52.216-27, Single or Multiple
Awards, in solicitations for indefinite-quantity contracts that
may result in multiple contract awards. Modify the provision
to specify the estimated number of awards. Do not use this
provision for advisory and assistance services contracts that
exceed 3 years and $13.5 million (including all options).

(g) Insert the provision at 52.216-28, Multiple Awards for
Advisory and Assistance Services, in solicitations for task-
order contracts for advisory and assistance services that
exceed 3 years and $13.5 million (including all options),
unless a determination has been made under
16.504(c)(2)(i)(A). Modify the provision to specify the esti-
mated number of awards.

(h) See 10.001(d) for insertion of the clause at 52.210-1,
Market Research, when the contract is over $5.5 million for
the procurement of items other than commercial items.
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sealed bidding, discussions conducted during the first step
may indicate the need for revised ceilings and dates which
may be incorporated in step two. In a negotiated acquisition,
negotiations with offerors may provide information requiring
a change in cancellation ceilings and dates before final nego-
tiation and contract award.

(e) Payment of cancellation charges. If cancellation
occurs, the Government�s liability will be determined by the
terms of the applicable contract.

(f) Presolicitation or pre-bid conferences. To ensure that
all interested sources of supply are thoroughly aware of how
multi-year contracting is accomplished, use of presolicitation
or pre-bid conferences may be advisable.

(g) Payment limit. The contracting officer shall limit the
Government�s payment obligation to an amount available for
contract performance. The contracting officer shall insert the
amount for the first program year in the contract upon award
and modify it for successive program years upon availability
of funds.

(h) Termination payment. If the contract is terminated for
the convenience of the Government in whole, including
requirements subject to cancellation, the Government�s obli-
gation shall not exceed the amount specified in the Schedule
as available for contract performance, plus the cancellation
ceiling.

17.106-2 Solicitations.
Solicitations for multi-year contracts shall reflect all the

factors to be considered for evaluation, specifically including
the following:

(a) The requirements, by item of supply or service, for
the�

(1) First program year; and
(2) Multi-year contract including the requirements for

each program year.
(b) Criteria for comparing the lowest evaluated submission

on the first program year requirements to the lowest evaluated
submission on the multi-year requirements.

(c) A provision that, if the Government determines before
award that only the first program year requirements are
needed, the Government�s evaluation of the price or estimated
cost and fee shall consider only the first year.

(d) A provision specifying a separate cancellation ceiling
(on a percentage or dollar basis) and dates applicable to each
program year subject to a cancellation (see 17.106-1(c) and
(d)).

(e) A statement that award will not be made on less than the
first program year requirements.

(f) The Government�s administrative costs of annual con-
tracting may be used as a factor in the evaluation only if they
can be reasonably established and are stated in the solicitation.

(g) The cancellation ceiling shall not be an evaluation
factor.

17.106-3 Special procedures applicable to DoD, NASA,
and the Coast Guard.
(a) Participation by subcontractors, suppliers, and ven-

dors. In order to broaden the defense industrial base, to the
maximum extent practicable�

(1) Multi-year contracting shall be used in such a man-
ner as to seek, retain, and promote the use under such contracts
of companies that are subcontractors, suppliers, and vendors;
and

(2) Upon accrual of any payment or other benefit under
such a multi-year contract to any subcontractor, supplier, or
vendor company participating in such contract, such payment
or benefit shall be delivered to such company in the most
expeditious manner practicable.

(b) Protection of existing authority. To the extent practica-
ble, multi-year contracting shall not be carried out in a manner
to preclude or curtail the existing ability of the Department or
agency to provide for termination of a prime contract, the per-
formance of which is deficient with respect to cost, quality, or
schedule.

(c) Cancellation or termination for insufficient funding. In
the event funds are not made available for the continuation of
a multi-year contract awarded using the procedures in this sec-
tion, the contract shall be canceled or terminated.

(d) Contracts awarded under the multi-year procedure shall
be firm-fixed-price, fixed-price with economic price adjust-
ment, or fixed-price incentive.

(e) Recurring costs in cancellation ceiling. The inclusion
of recurring costs in cancellation ceilings is an exception to
normal contract financing arrangements and requires
approval by the agency head.

(f) Annual and multi-year proposals. Obtaining both
annual and multi-year offers provides reduced lead time for
making an annual award in the event that the multi-year award
is not in the Government�s interest. Obtaining both also pro-
vides a basis for the computation of savings and other bene-
fits. However, the preparation and evaluation of dual offers
may increase administrative costs and workload for both
offerors and the Government, especially for large or complex
acquisitions. The head of a contracting activity may authorize
the use of a solicitation requesting only multi-year prices, pro-
vided it is found that such a solicitation is in the Government�s
interest, and that dual proposals are not necessary to meet the
objectives in 17.105-2.

(g) Level unit prices. Multi-year contract procedures pro-
vide for the amortization of certain costs over the entire con-
tract quantity resulting in identical (level) unit prices (except
when the economic price adjustment terms apply) for all items
or services under the multi-year contract. If level unit pricing
is not in the Government�s interest, the head of a contracting
activity may approve the use of variable unit prices, provided
that for competitive proposals there is a valid method of
evaluation.
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17.107 Options.
Benefits may accrue by including options in a multi-year

contract. In that event, contracting officers must follow the
requirements of Subpart 17.2. Options should not include
charges for plant and equipment already amortized, or other
nonrecurring charges which were included in the basic
contract.

17.108 Congressional notification.
(a) Except for DoD, NASA, and the Coast Guard, a multi-

year contract which includes a cancellation ceiling in excess
of $13.5 million may not be awarded until the head of the
agency gives written notification of the proposed contract and
of the proposed cancellation ceiling for that contract to the
committees on appropriations of the House of Representatives
and Senate and the appropriate oversight committees of the
House and Senate for the agency in question. Information on
such committees may not be readily available to contracting
officers. Accordingly, agencies should provide such informa-
tion through its internal regulations. The contract may not be
awarded until the thirty-first day after the date of notification.

(b) For DoD, NASA, and the Coast Guard, a multi-year
contract which includes a cancellation ceiling in excess of
$135.5 million may not be awarded until the head of the
agency gives written notification of the proposed contract and
of the proposed cancellation ceiling for that contract to the
committees on armed services and appropriations of the

House of Representatives and Senate. The contract may not be
awarded until the thirty-first day after the date of notification.

17.109 Contract clauses.
(a) The contracting officer shall insert the clause at

52.217-2, Cancellation Under Multi-year Contracts, in solic-
itations and contracts when a multi-year contract is
contemplated.

(b) Economic price adjustment clauses. Economic price
adjustment clauses are adaptable to multi-year contracting
needs. When the period of production is likely to warrant a
labor and material costs contingency in the contract price, the
contracting officer should normally use an economic price
adjustment clause (see 16.203). When contracting for ser-
vices, the contracting officer�

(1) Shall add the clause at 52.222-43, Fair Labor Stan-
dards Act and Service Contract Labor Standards- Price
Adjustment (Multiple Year and Option Contracts), when the
contract includes the clause at 52.222-41, Service Contract
Labor Standards;

(2) May modify the clause at 52.222-43 in overseas con-
tracts when laws, regulations, or international agreements
require contractors to pay higher wage rates; or

(3) May use an economic price adjustment clause autho-
rized by 16.203, when potential fluctuations require coverage
and are not included in cost contingencies provided for by the
clause at 52.222-43.
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Subpart 17.5�Interagency Acquisitions 

17.500 Scope of subpart.
(a) This subpart prescribes policies and procedures appli-

cable to all interagency acquisitions under any authority,
except as provided for in paragraph (c) of this section. In addi-
tion to complying with the interagency acquisition policy and
procedures in this subpart, nondefense agencies acquiring
supplies and services on behalf of the Department of Defense
shall also comply with the policy and procedures at
subpart 17.7.

(b) This subpart applies to interagency acquisitions, see
2.101 for definition, when�

(1) An agency needing supplies or services obtains them
using another agency�s contract; or

(2) An agency uses another agency to provide acquisi-
tion assistance, such as awarding and administering a con-
tract, a task order, or delivery order.

(c) This subpart does not apply to�
(1) Interagency reimbursable work performed by Fed-

eral employees (other than acquisition assistance), or inter-
agency activities where contracting is incidental to the
purpose of the transaction; or

(2) Orders of $550,000 or less issued against Federal
Supply Schedules.

17.501 General.
(a) Interagency acquisitions are commonly conducted

through indefinite-delivery contracts, such as task- and deliv-
ery-order contracts. The indefinite-delivery contracts used
most frequently to support interagency acquisitions are Fed-
eral Supply Schedules (FSS), Governmentwide acquisition
contracts (GWACs), and multi-agency contracts (MACs).

(b) An agency shall not use an interagency acquisition to
circumvent conditions and limitations imposed on the use of
funds.

(c) An interagency acquisition is not exempt from the
requirements of subpart 7.3, Contractor Versus Government
Performance.

(d) An agency shall not use an interagency acquisition to
make acquisitions conflicting with any other agency�s author-
ity or responsibility (for example, that of the Administrator of
General Services under title 40, United States Code, �Public
Buildings, Property and Works� and 41 U.S.C. division C of
subtitle I, Procurement.)

17.502 Procedures.

17.502-1 General.
(a) Determination of best procurement approach.

(1) Assisted acquisitions. Prior to requesting that another
agency conduct an acquisition on its behalf, the requesting
agency shall make a determination that the use of an inter-
agency acquisition represents the best procurement approach.
As part of the best procurement approach determination, the
requesting agency shall obtain the concurrence of the request-
ing agency�s responsible contracting office in accordance

with internal agency procedures. At a minimum, the determi-
nation shall include an analysis of procurement approaches,
including an evaluation by the requesting agency that using
the acquisition services of another agency�

(i) Satisfies the requesting agency�s schedule, per-
formance, and delivery requirements (taking into account fac-
tors such as the servicing agency�s authority, experience, and
expertise as well as customer satisfaction with the servicing
agency�s past performance);

(ii) Is cost effective (taking into account the reason-
ableness of the servicing agency�s fees); and

(iii) Will result in the use of funds in accordance with
appropriation limitations and compliance with the requesting
agency�s laws and policies.

(2) Direct acquisitions. Prior to placing an order against
another agency�s indefinite-delivery vehicle, the requesting
agency shall make a determination that use of another
agency�s contract vehicle is the best procurement approach
and shall obtain the concurrence of the requesting agency�s
responsible contracting office. At a minimum, the determina-
tion shall include an analysis, including factors such as:

(i) The suitability of the contract vehicle;
(ii) The value of using the contract vehicle, includ-

ing�
(A) The administrative cost savings from using an

existing contract;
(B) Lower prices, greater number of vendors, and

reasonable vehicle access fees; and
(iii) The expertise of the requesting agency to place

orders and administer them against the selected contract vehi-
cle throughout the acquisition lifecycle.

(b) Written agreement on responsibility for management
and administration. (1) Assisted acquisitions. (i) Prior to the
issuance of a solicitation, the servicing agency and the
requesting agency shall both sign a written interagency agree-
ment that establishes the general terms and conditions govern-
ing the relationship between the parties, including roles and
responsibilities for acquisition planning, contract execution,
and administration and management of the contract(s) or
order(s). The requesting agency shall provide to the servicing
agency any unique terms, conditions, and applicable agency-
specific statutes, regulations, directives, and other applicable
requirements for incorporation into the order or contract. In
the event there are no agency unique requirements beyond the
FAR, the requesting agency shall so inform the servicing
agency contracting officer in writing. For acquisitions on
behalf of the Department of Defense, also see subpart 17.7.
for patent rights, see 27.304-2. In preparing interagency
agreements to support assisted acquisitions, agencies should
review the Office of Federal Procurement Policy guidance,
Interagency Acquisitions, available at http://
www.whitehouse.gov/omb/assets/procurement/
iac_revised.pdf.

(ii) Each agency�s file shall include the interagency
agreement between the requesting and servicing agency, and
shall include sufficient documentation to ensure an adequate
audit consistent with 4.801(b).
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(2) Direct acquisitions. The requesting agency admin-
isters the order; therefore, no written agreement with the ser-
vicing agency is required.

(c) Business-case analysis requirements for multi-agency
contracts and governmentwide acquisition contracts. In order
to establish a multi-agency or governmentwide acquisition
contract, a business-case analysis must be prepared by the ser-
vicing agency and approved in accordance with the Office of
Federal Procurement Policy (OFPP) business case guidance,
available at http://www.whitehouse.gov/sites/default/files/
omb/procurement/memo/development-review-and-approval-
of-business-cases-for-certain-interagency-and-agency-
specific-acquisitions-memo.pdf. The business-case analysis
shall�

(1) Consider strategies for the effective participation of
small businesses during acquisition planning (see 7.103(u));

(2) Detail the administration of such contract, including
an analysis of all direct and indirect costs to the Government
of awarding and administering such contract;

(3) Describe the impact such contract will have on the
ability of the Government to leverage its purchasing power,
e.g., will it have a negative effect because it dilutes other exist-
ing contracts;

(4) Include an analysis concluding that there is a need
for establishing the multi-agency contract; and

(5) Document roles and responsibilities in the adminis-
tration of the contract.

17.502-2 The Economy Act.

(a) The Economy Act (31 U.S.C. 1535) authorizes agen-
cies to enter into agreements to obtain supplies or services
from another agency. The FAR applies when one agency uses
another agency�s contract to obtain supplies or services. If the
interagency business transaction does not result in a contract
or an order, then the FAR does not apply. The Economy Act
also provides authority for placement of orders between major
organizational units within an agency; procedures for such
intra-agency transactions are addressed in agency regulations.

(b) The Economy Act applies when more specific statutory
authority does not exist. Examples of more specific authority
are 40 U.S.C. 501 for the Federal Supply Schedules (subpart
8.4), and 40 U.S.C. 11302(e) for Governmentwide acquisition
contracts (GWACs).

(c) Requirements for determinations and findings.

(1) Each Economy Act order to obtain supplies or services by
interagency acquisition shall be supported by a determination
and findings (D&F). The D&F shall�

(i) State that use of an interagency acquisition is in
the best interest of the Government;

(ii) State that the supplies or services cannot be
obtained as conveniently or economically by contracting
directly with a private source; and

(iii) Include a statement that at least one of the fol-
lowing circumstances applies:

(A) The acquisition will appropriately be made
under an existing contract of the servicing agency, entered into
before placement of the order, to meet the requirements of the
servicing agency for the same or similar supplies or services.

(B) The servicing agency has the capability or
expertise to enter into a contract for such supplies or services
that is not available within the requesting agency.

(C) The servicing agency is specifically autho-
rized by law or regulation to purchase such supplies or ser-
vices on behalf of other agencies.

(2) The D&F shall be approved by a contracting officer
of the requesting agency with authority to contract for the sup-
plies or services to be ordered, or by another official desig-
nated by the agency head, except that, if the servicing agency
is not covered by the FAR, approval of the D&F may not be
delegated below the senior procurement executive of the
requesting agency.

(3) The requesting agency shall furnish a copy of the
D&F to the servicing agency with the request for order.

(d) Payment. (1) The servicing agency may ask the
requesting agency, in writing, for advance payment for all or
part of the estimated cost of furnishing the supplies or ser-
vices. Adjustment on the basis of actual costs shall be made
as agreed to by the agencies.

(2) If approved by the servicing agency, payment for
actual costs may be made by the requesting agency after the
supplies or services have been furnished.

(3) Bills rendered or requests for advance payment shall
not be subject to audit or certification in advance of payment.

(4) In no event shall the servicing agency require, or the
requesting agency pay, any fee or charge in excess of the
actual cost (or estimated cost if the actual cost is not known)
of entering into and administering the contract or other agree-
ment under which the order is filled.

17.503 Ordering procedures.
(a) Before placing an order for supplies or services with

another Government agency, the requesting agency shall fol-
low the procedures in 17.502-1 and, if under the Economy
Act, also 17.502-2.

(b) The order may be placed on any form or document that
is acceptable to both agencies. The order should include�

(1) A description of the supplies or services required;
(2) Delivery requirements;
(3) A funds citation;
(4) A payment provision (see 17.502-2(d) for Economy

Act orders); and
(5) Acquisition authority as may be appropriate (see

17.503(d)).
(c) The requesting and servicing agencies should agree to

procedures for the resolution of disagreements that may arise

(FAC 2005�83)



SUBPART 19.2�POLICIES 19.203

19.2-3

tract to be let, the name and telephone number of an agency
contact to answer questions related to such prospective con-
tract and adequate citations to each major Federal law or
agency rule with which such business concern must comply
in performing such contract other than laws or agency rules
with which the small business must comply when doing busi-
ness with other than the Government.

19.202-5 Data collection and reporting requirements.
Agencies must measure the extent of small business par-

ticipation in their acquisition programs by taking the follow-
ing actions:

(a) Require each prospective contractor to represent
whether it is a small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, women-owned
small business, EDWOSB concern, or WOSB concern eligi-
ble under the WOSB Program (see the provision at 52.219-1,
Small Business Program Representations).

(b) Accurately measure the extent of participation by small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns in Government acquisitions in terms of the total
value of contracts placed during each fiscal year, and report
data to the SBA at the end of each fiscal year (see Subpart 4.6).

(c) When the contract includes the clause at 52.219-28,
Post Award Small Business Program Rerepresentation, and
the conditions in the clause for rerepresenting are met�

(1) Require a contractor that represented itself as a small
business concern prior to award of the contract to rerepresent
its size status; and

(2) Permit a contractor that represented itself as other
than a small business concern prior to award to rerepresent its
size status.

19.202-6 Determination of fair market price.
(a) The fair market price shall be the price achieved in

accordance with the reasonable price guidelines in
15.404-1(b) for�

(1) Total and partial small business set-asides (see
Subpart 19.5);

(2) HUBZone set-asides (see Subpart 19.13);
(3) Contracts utilizing the price evaluation preference

for HUBZone small business concerns (see Subpart 19.13);
(4) Service-disabled veteran-owned small business set-

asides (see subpart 19.14);

(5) Set-asides for EDWOSB concerns and WOSB con-
cerns eligible under the WOSB Program (see subpart 19.15).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall follow
the procedures at 19.807.

19.203 Relationship among small business programs.

(a) There is no order of precedence among the 8(a) Pro-
gram (subpart 19.8), HUBZone Program (subpart 19.13), Ser-
vice-Disabled Veteran-Owned Small Business (SDVOSB)
Procurement Program (subpart 19.14), or the Women-Owned
Small Business (WOSB) Program (subpart 19.15).

(b) At or below the simplified acquisition threshold. For
acquisitions of supplies or services that have an anticipated
dollar value exceeding $3,500 ($20,000 for acquisitions as
described in 13.201(g)(1)), but not exceeding $150,000
($300,000 for acquisitions described in paragraph (1) of the
simplified acquisition threshold definition at 2.101), the
requirement at 19.502-2(a) to exclusively reserve acquisitions
for small business concerns does not preclude the contracting
officer from awarding a contract to a small business under the
8(a) Program, HUBZone Program, SDVOSB Program, or
WOSB Program.

(c) Above the simplified acquisition threshold. For acqui-
sitions of supplies or services that have an anticipated dollar
value exceeding the simplified acquisition threshold defini-
tion at 2.101, the contracting officer shall first consider an
acquisition for the small business socioeconomic contracting
programs (i.e., 8(a), HUBZone, SDVOSB, or WOSB pro-
grams) before considering a small business set-aside (see
19.502-2(b)). However, if a requirement has been accepted by
the SBA under the 8(a) Program, it must remain in the 8(a)
Program unless the SBA agrees to its release in accordance
with 13 CFR parts 124, 125, and 126.

(d) In determining which socioeconomic program to use
for an acquisition, the contracting officer should consider, at
a minimum�

(1) Results of market research that was done to deter-
mine if there are socioeconomic firms capable of satisfying
the agency�s requirement; and

(2) Agency progress in fulfilling its small business
goals.

(e) Small business set-asides have priority over acquisi-
tions using full and open competition. See requirements for
establishing a small business set-aside at subpart 19.5.
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Subpart 19.5�Set-Asides for Small Business

19.501 General.

(a) The purpose of small business set-asides is to award

certain acquisitions exclusively to small business concerns. A

�set-aside for small business� is the reserving of an acquisi-

tion exclusively for participation by small business concerns.

A small business set-aside may be open to all small busi-

nesses. A small business set-aside of a single acquisition or a

class of acquisitions may be total or partial.

(b) The determination to make a small business set-aside

may be unilateral or joint. A unilateral determination is one

that is made by the contracting officer. A joint determination

is one that is recommended by the Small Business Adminis-

tration (SBA) procurement center representative (or, if a pro-

curement center representative is not assigned, see 19.402(a))

and concurred in by the contracting officer.

(c) The contracting officer shall review acquisitions to

determine if they can be set aside for small business, giving

consideration to the recommendations of agency personnel

having cognizance of the agency�s small business programs.

The contracting officer shall perform market research and

document why a small business set-aside is inappropriate

when an acquisition is not set aside for small business, unless

an award is anticipated to a small business under the 8(a),

HUBZone, SDVOSB, or WOSB Programs. If the acquisition

is set aside for small business based on this review, it is a uni-

lateral set-aside by the contracting officer. Agencies may

establish threshold levels for this review depending upon their

needs.

(d) At the request of an SBA procurement center represen-

tative, (or, if a procurement center representative is not

assigned, see 19.402(a)) the contracting officer shall make

available for review at the contracting office (to the extent of

the SBA representative�s security clearance) all proposed

acquisitions in excess of the micro-purchase threshold that

have not been unilaterally set aside for small business.

(e) To the extent practicable, unilateral determinations ini-

tiated by a contracting officer shall be used as the basis for

small business set-asides rather than joint determinations by

an SBA procurement center representative and a contracting

officer.

(f) All solicitations involving set-asides must specify the

applicable small business size standard and NAICS code

(see 19.303).

(g) Except as authorized by law, a contract may not be

awarded as a result of a small business set-aside if the cost to

the awarding agency exceeds the fair market price.

19.502 Setting aside acquisitions.

19.502-1 Requirements for setting aside acquisitions.

(a) The contracting officer shall set aside an individual
acquisition or class of acquisitions for competition among
small businesses when�

(1) It is determined to be in the interest of maintaining
or mobilizing the Nation�s full productive capacity, war or
national defense programs; or

(2) Assuring that a fair proportion of Government con-
tracts in each industry category is placed with small business
concerns; and the circumstances described in 19.502-2 or
19.502-3(a) exist.

(b) This requirement does not apply to purchases of $3,500
or less ($20,000 or less for acquisitions as described in
13.201(g)(1)), or purchases from required sources of supply
under Part 8 (e.g., Committee for Purchase From People Who
are Blind or Severely Disabled, and Federal Supply Schedule
contracts).

19.502-2 Total small business set-asides.
(a) Before setting aside an acquisition under this para-

graph, refer to 19.203(b). Each acquisition of supplies or ser-
vices that has an anticipated dollar value exceeding $3,500
($20,000 for acquisitions as described in 13.201(g)(1)), but
not over $150,000 ($300,000 for acquisitions described in
paragraph (1) of the Simplified Acquisition Threshold defini-
tion at 2.101), is automatically reserved exclusively for small
business concerns and shall be set aside for small business
unless the contracting officer determines there is not a reason-
able expectation of obtaining offers from two or more respon-
sible small business concerns that are competitive in terms of
market prices, quality, and delivery. If the contracting officer
does not proceed with the small business set-aside and pur-
chases on an unrestricted basis, the contracting officer shall
include in the contract file the reason for this unrestricted pur-
chase. If the contracting officer receives only one acceptable
offer from a responsible small business concern in response to
a set-aside, the contracting officer should make an award to
that firm. If the contracting officer receives no acceptable
offers from responsible small business concerns, the set-aside
shall be withdrawn and the requirement, if still valid, shall be
resolicited on an unrestricted basis. The small business reser-
vation does not preclude the award of a contract as described
in 19.203.

(b) Before setting aside an acquisition under this para-
graph, refer to 19.203(c). The contracting officer shall set
aside any acquisition over $150,000 for small business partic-
ipation when there is a reasonable expectation that�

(1) Offers will be obtained from at least two responsible
small business concerns offering the products of different
small business concerns (see paragraph (c) of this section);
and
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(2) Award will be made at fair market prices. Total small
business set-asides shall not be made unless such a reasonable
expectation exists (see 19.502-3 as to partial set-asides).
Although past acquisition history of an item or similar items
is always important, it is not the only factor to be considered
in determining whether a reasonable expectation exists. In
making R&D small business set-asides, there must also be a
reasonable expectation of obtaining from small businesses the
best scientific and technological sources consistent with the
demands of the proposed acquisition for the best mix of cost,
performances, and schedules.

(c) For small business set-asides other than for construc-
tion or services, any concern proposing to furnish a product
that it did not itself manufacture must furnish the product of
a small business manufacturer unless the SBA has granted
either a waiver or exception to the nonmanufacturer rule
(see 19.102(f)). In industries where the SBA finds that there
are no small business manufacturers, it may issue a waiver to
the nonmanufacturer rule (see 19.102(f)(4) and (5)). In addi-
tion, SBA has excepted procurements processed under sim-
plified acquisition procedures (see Part 13), where the
anticipated cost of the procurement will not exceed $25,000,
from the nonmanufacturer rule. Waivers permit small busi-
nesses to provide any firm�s product. The exception permits
small businesses to provide any domestic firm�s product. In
both of these cases, the contracting officer�s determination in
paragraph (b)(1) of this subsection or the decision not to set
aside a procurement reserved for small business under
paragraph (a) of this subsection will be based on the expecta-
tion of receiving offers from at least two responsible small
businesses, including nonmanufacturers, offering the prod-
ucts of different concerns.

19.502-3 Partial set-asides.

(a) The contracting officer shall set aside a portion of an
acquisition, except for construction, for exclusive small busi-
ness participation when�

(1) A total set-aside is not appropriate (see 19.502-2);

(2) The requirement is severable into two or more eco-
nomic production runs or reasonable lots;

(3) One or more small business concerns are expected
to have the technical competence and productive capacity to
satisfy the set-aside portion of the requirement at a fair market
price;

(4) The acquisition is not subject to simplified acquisi-
tion procedures; and

(5) A partial set-aside shall not be made if there is a rea-
sonable expectation that only two concerns (one large and one
small) with capability will respond with offers unless autho-
rized by the head of a contracting activity on a case-by-case
basis. Similarly, a class of acquisitions, not including con-
struction, may be partially set aside. Under certain specified

conditions, partial set-asides may be used in conjunction with
multiyear contracting procedures.

(b) When the contracting officer determines that a portion
of an acquisition is to be set aside, the requirement shall be
divided into a set-aside portion and a non-set-aside portion,
each of which shall (1) be an economic production run or rea-
sonable lot and (2) have terms and a delivery schedule com-
parable to the other. When practicable, the set-aside portion
should make maximum use of small business capacity.

(c)(1) The contracting officer shall award the non-set-aside
portion using normal contracting procedures.

(2)(i) After all awards have been made on the non-set-
aside portion, the contracting officer shall negotiate with eli-
gible concerns on the set-aside portion, as provided in the
solicitation, and make award. Negotiations shall be conducted
only with those offerors who have submitted responsive offers
on the non-set-aside portion. Negotiations shall be conducted
with small business concerns in the order of priority as indi-
cated in the solicitation (but see paragraph (c)(2)(ii) of this
section). The set-aside portion shall be awarded as provided
in the solicitation. An offeror entitled to receive the award for
quantities of an item under the non-set-aside portion and who
accepts the award of additional quantities under the set-aside
portion shall not be requested to accept a lower price because
of the increased quantities of the award, nor shall negotiation
be conducted with a view to obtaining such a lower price
based solely upon receipt of award of both portions of the
acquisition. This does not prevent acceptance by the contract-
ing officer of voluntary reductions in the price from the low
eligible offeror before award, acceptance of voluntary
refunds, or the change of prices after award by negotiation of
a contract modification.

(ii) If equal low offers are received on the non-set-
aside portion from concerns eligible for the set-aside portion,
the concern that is awarded the non-set-aside part of the acqui-
sition shall have first priority with respect to negotiations for
the set-aside.

19.502-4 Multiple-award contracts and small business
set-asides.

In accordance with section 1331 of Public Law 111-240
(15 U.S.C. 644(r)) contracting officers may, at their discre-
tion�

(a) When conducting multiple-award procurements using
full and open competition, reserve one or more contract
awards for any of the small business concerns identified in
19.000(a)(3). The specific program eligibility requirements
identified in this part apply;

(b) Set aside part or parts of a multiple-award contract for
any of the small business concerns identified in 19.000(a)(3).
The specific program eligibility requirements identified in
this part apply; or
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Subpart 19.7�The Small Business 
Subcontracting Program

19.701 Definitions.

As used in this subpart�

�Alaska Native Corporation (ANC)� means any Regional

Corporation, Village Corporation, Urban Corporation, or

Group Corporation organized under the laws of the State of

Alaska in accordance with the Alaska Native Claims Settle-

ment Act, as amended (43 U.S.C. 1601, et seq.) and which is

considered a minority and economically disadvantaged con-

cern under the criteria at 43 U.S.C. 1626(e)(1). This definition

also includes ANC direct and indirect subsidiary corpora-

tions, joint ventures, and partnerships that meet the require-

ments of 43 U.S.C. 1626(e)(2).

�Commercial plan� means a subcontracting plan (includ-

ing goals) that covers the offeror�s fiscal year and that applies

to the entire production of commercial items sold by either the

entire company or a portion thereof (e.g., division, plant, or

product line).

�Electronic Subcontracting Reporting System (eSRS)�

means the Governmentwide, electronic, web-based system

for small business subcontracting program reporting.

�Failure to make a good faith effort to comply with the sub-

contracting plan� means willful or intentional failure to per-

form in accordance with the requirements of the

subcontracting plan, or willful or intentional action to frus-

trate the plan.

�Indian tribe� means any Indian tribe, band, group, pueblo,

or community, including native villages and native groups

(including corporations organized by Kenai, Juneau, Sitka,

and Kodiak) as defined in the Alaska Native Claims Settle-

ment Act (43 U.S.C.A. 1601 et seq.), that is recognized by the

Federal Government as eligible for services from the Bureau

of Indian Affairs in accordance with 25 U.S.C. 1452(c). This

definition also includes Indian-owned economic enterprises

that meet the requirements of 25 U.S.C. 1452(e).

�Individual contract plan� means a subcontracting plan

that covers the entire contract period (including option peri-

ods), applies to a specific contract, and has goals that are based

on the offeror�s planned subcontracting in support of the spe-

cific contract, except that indirect costs incurred for common

or joint purposes may be allocated on a prorated basis to the

contract.

�Master plan� means a subcontracting plan that contains

all the required elements of an individual contract plan, except

goals, and may be incorporated into individual contract plans,

provided the master plan has been approved.

�Subcontract� means any agreement (other than one

involving an employer-employee relationship) entered into by

a Government prime contractor or subcontractor calling for

supplies and/or services required for performance of the con-

tract, contract modification, or subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the sim-

plified acquisition threshold must agree in the contract that

small business, veteran-owned small business, service-dis-

abled veteran-owned small business, HUBZone small busi-

ness, small disadvantaged business, and women-owned small

business concerns will have the maximum practicable oppor-

tunity to participate in contract performance consistent with

its efficient performance. It is further the policy of the United

States that its prime contractors establish procedures to ensure

the timely payment of amounts due pursuant to the terms of

their subcontracts with small business, veteran-owned small

business, service-disabled veteran-owned small business,

HUBZone small business, small disadvantaged business, and

women-owned small business concerns.

(a) Except as stated in paragraph (b) of this section,

Section 8(d) of the Small Business Act (15 U.S.C. 637(d))

imposes the following requirements regarding subcontracting

with small businesses and small business subcontracting

plans:

(1) In negotiated acquisitions, each solicitation of offers

to perform a contract or contract modification, that individu-

ally is expected to exceed $700,000 ($1.5 million for con-

struction) and that has subcontracting possibilities, shall

require the apparently successful offeror to submit an accept-

able subcontracting plan. If the apparently successful offeror

fails to negotiate a subcontracting plan acceptable to the con-

tracting officer within the time limit prescribed by the con-

tracting officer, the offeror will be ineligible for award.

(2) In sealed bidding acquisitions, each invitation for

bids to perform a contract or contract modification, that indi-

vidually is expected to exceed $700,000 ($1.5 million for con-

struction) and that has subcontracting possibilities, shall

require the bidder selected for award to submit a subcontract-

ing plan. If the selected bidder fails to submit a plan within the

time limit prescribed by the contracting officer, the bidder will

be ineligible for award.

(b) Subcontracting plans (see paragraphs (a)(1) and (2) of

this section) are not required�

(1) From small business concerns;

(2) For personal services contracts;

(3) For contracts or contract modifications that will be

performed entirely outside of the United States and its outly-

ing areas; or

(4) For modifications to contracts within the general

scope of the contract that do not contain the clause at

52.219-8, Utilization of Small Business Concerns (or equiva-
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lent prior clauses; e.g., contracts awarded before the enact-

ment of Public Law 95-507).

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or sub-

contractor failing to comply in good faith with the require-

ments of the subcontracting plan is in material breach of its

contract. Further, 15 U.S.C. 637(d)(4)(F) directs that a con-

tractor�s failure to make a good faith effort to comply with the

requirements of the subcontracting plan shall result in the

imposition of liquidated damages.

(d) As authorized by 15 U.S.C. 637(d)(11), certain costs

incurred by a mentor firm in providing developmental assis-

tance to a protégé firm under the Department of Defense Pilot

Mentor-Protégé Program, may be credited as if they were sub-

contract awards to a protégé firm for the purpose of determin-

ing whether the mentor firm attains the applicable goals under

any subcontracting plan entered into with any executive

agency. However, the mentor-protégé agreement must have

been approved by the Director, Small Business Programs of

the cognizant DoD military department or defense agency,

before developmental assistance costs may be credited against

subcontract goals. A list of approved agreements may be

obtained at http://www.acq.osd.mil/osbp/mentor_protege/.

19.703 Eligibility requirements for participating in the

program.

(a) Except as provided in paragraph (c) of this section, to

be eligible as a subcontractor under the program, a concern

must represent itself as a small business, veteran-owned small

business, service-disabled veteran-owned small business,

HUBZone small business, small disadvantaged business, or

women-owned small business concern.

(1) To represent itself as a small business, veteran-

owned small business, service-disabled veteran-owned small

business, HUBZone small business, small disadvantaged

business, or women-owned small business concern, a concern

must meet the appropriate definition (see 2.101 and 19.001).

(2) In connection with a subcontract, the contracting

officer or the SBA may protest the disadvantaged status of a

proposed subcontractor. Such protests will be processed in

accordance with 13 CFR 124.1007 through 124.1014. Other

interested parties may submit information to the contracting

officer or the SBA in an effort to persuade the contracting offi-

cer or the SBA to initiate a protest. Such protests, in order to

be considered timely, must be submitted to the SBA prior to

completion of performance by the intended subcontractor.

(b) A contractor acting in good faith may rely on the writ-

ten representation of its subcontractor regarding the subcon-

tractor�s status as a small business, small disadvantaged

business, veteran-owned small business, service-disabled vet-

eran-owned small business, or a women-owned small busi-

ness concern. The contractor, the contracting officer, or any

other interested party can challenge a subcontractor�s size sta-

tus representation by filing a protest, in accordance with 13

CFR 121.1001 through 121.1008. Protests challenging a sub-

contractor�s small disadvantaged business representation

must be filed in accordance with 13 CFR 124.1007 through

124.1014.

(c)(1) In accordance with 43 U.S.C. 1626, the following

procedures apply:

(i) Subcontracts awarded to an ANC or Indian tribe

shall be counted towards the subcontracting goals for small

business and small disadvantaged business (SDB) concerns,

regardless of the size or Small Business Administration certi-

fication status of the ANC or Indian tribe.

(ii) Where one or more subcontractors are in the sub-

contract tier between the prime contractor and the ANC or

Indian tribe, the ANC or Indian tribe shall designate the

appropriate contractor(s) to count the subcontract towards its

small business and small disadvantaged business subcontract-

ing goals.

(A) In most cases, the appropriate contractor is

the contractor that awarded the subcontract to the ANC or

Indian tribe.

(B) If the ANC or Indian tribe designates more

than one contractor to count the subcontract toward its goals,

the ANC or Indian tribe shall designate only a portion of the

total subcontract award to each contractor. The sum of the

amounts designated to various contractors cannot exceed the

total value of the subcontract.

(C) The ANC or Indian tribe shall give a copy of

the written designation to the contracting officer, the prime

contractor, and the subcontractors in between the prime con-

tractor and the ANC or Indian tribe within 30 days of the date

of the subcontract award.

(D) If the contracting officer does not receive a

copy of the ANC's or the Indian tribe�s written designation

within 30 days of the subcontract award, the contractor that

awarded the subcontract to the ANC or Indian tribe will be

considered the designated contractor.

(2) A contractor acting in good faith may rely on the

written representation of an ANC or an Indian tribe as to the

status of the ANC or Indian tribe unless an interested party

challenges its status or the contracting officer has independent

reason to question its status. In the event of a challenge of a

representation of an ANC or Indian tribe, the interested parties

shall follow the procedures at 26.103(b) through (e).

(d)(1) The contractor shall confirm that a subcontractor
representing itself as a HUBZone small business concern is
certified by SBA as a HUBZone small business concern by
accessing the System for Award Management database or by
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contacting the SBA. Options for contacting the SBA
include�

(i) HUBZone small business database search
application web page at http://dsbs.sba.gov/dsbs/
dsp_searchhubzone.cfm or www.sba.gov/hubzone;

(ii) In writing to the�

Director/HUB,
U.S. Small Business Administration,
409 3rd Street, SW.,
Washington DC 20416; or

(iii) E-mail at hubzone@sba.gov.

(2) Protests challenging HUBZone small business con-
cern size status must be filed in accordance with 13 CFR
121.411.

19.704 Subcontracting plan requirements.

(a) Each subcontracting plan required under 19.702(a)(1)
and (2) must include�

(1) Separate percentage goals for using small business
(including ANCs and Indian tribes), veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business
(including ANCs and Indian tribes) and women-owned small
business concerns as subcontractors;

(2) A statement of the total dollars planned to be sub-
contracted and a statement of the total dollars planned to be
subcontracted to small business (including ANCs and Indian
tribes), veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business (including ANCs and Indian tribes)
and women-owned small business concerns;

(3) A description of the principal types of supplies and
services to be subcontracted and an identification of types
planned for subcontracting to small business (including ANCs
and Indian tribes), veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business (including ANCs and
Indian tribes), and women-owned small business concerns;

(4) A description of the method used to develop the sub-
contracting goals;

(5) A description of the method used to identify poten-
tial sources for solicitation purposes;

(6) A statement as to whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with small business
(including ANCs and Indian tribes), veteran-owned small
business, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business
(including ANCs and Indian tribes), and women-owned small
business concerns;

(7) The name of an individual employed by the offeror
who will administer the offeror�s subcontracting program, and
a description of the duties of the individual;

(8) A description of the efforts the offeror will make to
ensure that small business, veteran-owned small business, ser-
vice-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns have an equitable opportunity to
compete for subcontracts;

(9) Assurances that the offeror will include the clause at
52.219-8, Utilization of Small Business Concerns
(see 19.708(a)), in all subcontracts that offer further subcon-
tracting opportunities, and that the offeror will require all sub-
contractors (except small business concerns) that receive sub-
contracts in excess of $700,000 ($1.5 million for construction)
to adopt a plan that complies with the requirements of the
clause at 52.219-9, Small Business Subcontracting Plan
(see 19.708(b));

(10) Assurances that the offeror will�

(i) Cooperate in any studies or surveys as may be
required;

(ii) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with the
subcontracting plan;

(iii) Submit the Individual Subcontract Report (ISR),
and the Summary Subcontract Report (SSR) using the Elec-
tronic Subcontracting Reporting System (eSRS) (http://
www.esrs.gov), following the instructions in the eSRS;

(A) The ISR shall be submitted semi-annually
during contract performance for the periods ending March 31
and September 30. A report is also required for each contract
within 30 days of contract completion. Reports are due 30
days after the close of each reporting period, unless otherwise
directed by the contracting officer. Reports are required when
due, regardless of whether there has been any subcontracting
activity since the inception of the contract or the previous
reporting period.

(B) The SSR shall be submitted as follows: For
DoD and NASA, the report shall be submitted semi-annually
for the six months ending March 31 and the twelve months
ending September 30. For civilian agencies, except NASA, it
shall be submitted annually for the twelve-month period end-
ing September 30. Reports are due 30 days after the close of
each reporting period.

(iv) Ensure that its subcontractors with subcontract-
ing plans agree to submit the ISR and/or the SSR using the
eSRS;

(v) Provide its prime contract number, its DUNS
number, and the e-mail address of the offeror�s official
responsible for acknowledging receipt of or rejecting the ISRs
to all first-tier subcontractors with subcontracting plans so
they can enter this information into the eSRS when submitting
their ISRs; and

FAC 2005�83 OCTOBER 1, 2015



19.705 FEDERAL ACQUISITION REGULATION

19.7-4

(vi) Require that each subcontractor with a subcon-

tracting plan provide the prime contract number, its own

DUNS number, and the e-mail address of the subcontractor�s

official responsible for acknowledging receipt of or rejecting

the ISRs, to its subcontractors with subcontracting plans.

(11) A description of the types of records that will be

maintained concerning procedures adopted to comply with

the requirements and goals in the plan, including establishing

source lists; and a description of the offeror�s efforts to locate

small business, veteran-owned small business, service-dis-

abled veteran-owned small business, HUBZone small busi-

ness, small disadvantaged business, and women-owned small

business concerns and to award subcontracts to them.

(b) Contractors may establish, on a plant or division-wide

basis, a master plan (see 19.701) that contains all the elements

required by the clause at 52.219-9, Small Business Subcon-

tracting Plan, except goals. Master plans shall be effective for

a 3-year period after approval by the contracting officer; how-

ever, it is incumbent upon contractors to maintain and update

master plans. Changes required to update master plans are not

effective until approved by the contracting officer. A master

plan, when incorporated in an individual plan, shall apply to

that contract throughout the life of the contract.

(c) For multiyear contracts or contracts containing options,

the cumulative value of the basic contract and all options is

considered in determining whether a subcontracting plan is

necessary (see 19.705-2(a)). If a plan is necessary and the

offeror is submitting an individual contract plan, the plan shall

contain all the elements required by paragraph (a) of this sec-

tion and shall contain separate statements and goals for the

basic contract and for each option.

(d) A commercial plan (as defined in 19.701) is the pre-

ferred type of subcontracting plan for contractors furnishing

commercial items. Once a contractor�s commercial plan has

been approved, the Government shall not require another sub-

contracting plan from the same contractor while the plan

remains in effect, as long as the product or service being pro-

vided by the contractor continues to meet the definition of a

commercial item. The contractor shall�

(1) Submit the commercial plan to either the first con-

tracting officer awarding a contract subject to the plan during

the contractor�s fiscal year, or, if the contractor has ongoing

contracts with commercial plans, to the contracting officer

responsible for the contract with the latest completion date.

The contracting officer shall negotiate the commercial plan

for the Government. The approved commercial plan shall

remain in effect during the contractor�s fiscal year for all Gov-

ernment contracts in effect during that period;

(2) Submit a new commercial plan, 30 working days

before the end of the Contractor�s fiscal year, to the contract-

ing officer responsible for the uncompleted Government con-

tract with the latest completion date. The contractor must

provide to each contracting officer responsible for an ongoing

contract subject to the plan, the identity of the contracting offi-

cer that will be negotiating the new plan;

(3) When the new commercial plan is approved, provide

a copy of the approved plan to each contracting officer respon-

sible for an ongoing contract that is subject to the plan; and

(4) Comply with the reporting requirements stated in

paragraph (a)(10) of this section by submitting one SSR in

eSRS, for all contracts covered by its commercial plan. This

report will be acknowledged or rejected in eSRS by the con-

tracting officer who approved the plan. The report shall be

submitted within 30 days after the end of the Government�s

fiscal year.

19.705 Responsibilities of the contracting officer under

the subcontracting assistance program.

19.705-1 General support of the program.

The contracting officer may encourage the development of

increased subcontracting opportunities in negotiated acquisi-

tion by providing monetary incentives such as payments

based on actual subcontracting achievement or award-fee

contracting (see the clause at 52.219-10, Incentive Subcon-

tracting Program, and 19.708(c)). When using any contractual

incentive provision based upon rewarding the contractor mon-

etarily for exceeding goals in the subcontracting plan, the con-

tracting officer must ensure that (a) the goals are realistic and

(b) any rewards for exceeding the goals are commensurate

with the efforts the contractor would not have otherwise

expended. Incentive provisions should normally be negoti-

ated after reaching final agreement with the contractor on the

subcontracting plan.

19.705-2 Determining the need for a subcontracting plan.

The contracting officer must take the following actions to

determine whether a proposed contractual action requires a

subcontracting plan:

(a) Determine whether the proposed contractual action will

meet the dollar threshold in 19.702(a)(1) or (2). If the action

includes options or similar provisions, include their value in

determining whether the threshold is met.

(b) Determine whether subcontracting possibilities exist

by considering relevant factors such as�

(1) Whether firms engaged in the business of furnishing

the types of items to be acquired customarily contract for per-

formance of part of the work or maintain sufficient in-house

capability to perform the work; and

(2) Whether there are likely to be product prequalifica-

tion requirements.
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19.705-7 Liquidated damages.

(a) Maximum practicable utilization of small business, vet-
eran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns as
subcontractors in Government contracts is a matter of national
interest with both social and economic benefits. When a con-
tractor fails to make a good faith effort to comply with a sub-
contracting plan, these objectives are not achieved, and
15 U.S.C. 637(d)(4)(F) directs that liquidated damages shall
be paid by the contractor.

(b) The amount of damages attributable to the contractor�s
failure to comply shall be an amount equal to the actual dollar
amount by which the contractor failed to achieve each sub-
contracting goal.

(c) If, at completion of the basic contract or any option, or
in the case of a commercial plan, at the close of the fiscal year
for which the plan is applicable, a contractor has failed to meet
its subcontracting goals, the contracting officer shall review
all available information for an indication that the contractor
has not made a good faith effort to comply with the plan. If no
such indication is found, the contracting officer shall docu-
ment the file accordingly. If the contracting officer decides in
accordance with paragraph (d) of this subsection that the con-
tractor failed to make a good faith effort to comply with its
subcontracting plan, the contracting officer shall give the con-
tractor written notice specifying the failure, advising the con-
tractor of the possibility that the contractor may have to pay
to the Government liquidated damages, and providing a
period of 15 working days (or longer period as necessary)
within which to respond. The notice shall give the contractor
an opportunity to demonstrate what good faith efforts have
been made before the contracting officer issues the final deci-
sion, and shall further state that failure of the contractor to
respond may be taken as an admission that no valid explana-
tion exists.

(d) In determining whether a contractor failed to make a
good faith effort to comply with its subcontracting plan, a con-
tracting officer must look to the totality of the contractor�s
actions, consistent with the information and assurances pro-
vided in its plan. The fact that the contractor failed to meet its
subcontracting goals does not, in and of itself, constitute a fail-
ure to make a good faith effort. For example, notwithstanding
a contractor�s diligent effort to identify and solicit offers from
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business, and women-owned small
business concerns, factors such as unavailability of antici-
pated sources or unreasonable prices may frustrate achieve-
ment of the contractor�s goals. However, when considered in
the context of the contractor�s total effort in accordance with
its plan, the following, though not all inclusive, may be con-
sidered as indicators of a failure to make a good faith effort:

a failure to attempt to identify, contact, solicit, or consider for
contract award small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business concerns; a failure to designate and
maintain a company official to administer the subcontracting
program and monitor and enforce compliance with the plan;
a failure to submit the ISR, or the SSR, using the eSRS, or as
provided in agency regulations; a failure to maintain records
or otherwise demonstrate procedures adopted to comply with
the plan; or the adoption of company policies or procedures
that have as their objectives the frustration of the objectives of
the plan.

(e) If, after consideration of all the pertinent data, the con-
tracting officer finds that the contractor failed to make a good
faith effort to comply with its subcontracting plan, the con-
tracting officer shall issue a final decision to the contractor to
that effect and require the payment of liquidated damages in
an amount stated. The contracting officer�s final decision shall
state that the contractor has the right to appeal under the clause
in the contract entitled Disputes.

(f) With respect to commercial plans approved under the
clause at 52.219-9, Small Business Subcontracting Plan, the
contracting officer that approved the plan shall�

(1) Perform the functions of the contracting officer
under this subsection on behalf of all agencies with contracts
covered by the commercial plan;

(2) Determine whether or not the goals in the commer-
cial plan were achieved and, if they were not achieved, review
all available information for an indication that the contractor
has not made a good faith effort to comply with the plan, and
document the results of the review;

(3) If a determination is made to assess liquidated dam-
ages, in order to calculate and assess the amount of damages,
the contracting officer shall ask the contractor to provide�

(i) Contract numbers for the Government contracts
subject to the plan;

(ii) The total Government sales during the contrac-
tor�s fiscal year; and

(iii) The amount of payments made under the Gov-
ernment contracts subject to that plan that contributed to the
contractor�s total sales during the contractor�s fiscal year; and

(4) When appropriate, assess liquidated damages on the
Government�s behalf, based on the pro rata share of subcon-
tracting attributable to the Government contracts. For exam-
ple: The contractor�s total actual sales were $50 million and
its actual subcontracting was $20 million. The Government�s
total payments under contracts subject to the plan contributing
to the contractor�s total sales were $5 million, which
accounted for 10 percent of the contractor�s total sales. There-
fore, the pro rata share of subcontracting attributable to the
Government contracts would be 10 percent of $20 million, or
$2 million. To continue the example, if the contractor failed to
achieve its small business goal by 1 percent, the liquidated
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damages would be calculated as 1 percent of $2 million, or
$20,000. The contracting officer shall make similar calcula-
tions for each category of small business where the contractor
failed to achieve its goal and the sum of the dollars for all of
the categories equals the amount of the liquidated damages to
be assessed. A copy of the contracting officer�s final decision
assessing liquidated damages shall be provided to other con-
tracting officers with contracts subject to the commercial plan.

(g) Liquidated damages shall be in addition to any other
remedies that Government may have.

(h) Every contracting officer with a contract that is subject
to a commercial plan shall include in the contract file a copy
of the approved plan and a copy of the final decision assessing
liquidating damages, if applicable.

19.706 Responsibilities of the cognizant administrative
contracting officer.

The administrative contracting officer is responsible for
assisting in evaluating subcontracting plans, and for monitor-
ing, evaluating, and documenting contractor performance
under the clause prescribed in 19.708(b) and any subcontract-
ing plan included in the contract. The contract administration
office shall provide the necessary information and advice to
support the contracting officer, as appropriate, by
furnishing�

(a) Documentation on the contractor�s performance and
compliance with subcontracting plans under previous
contracts;

(b) Information on the extent to which the contractor is
meeting the plan�s goals for subcontracting with eligible small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns;

(c) Information on whether the contractor�s efforts to
ensure the participation of small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged busi-
ness, and women-owned small business concerns are in
accordance with its subcontracting plan;

(d) Information on whether the contractor is requiring its
subcontractors to adopt similar subcontracting plans;

(e) Immediate notice if, during performance, the contractor
is failing to meet its commitments under the clause prescribed
in 19.708(b) or the subcontracting plan;

(f) Immediate notice and rationale if, during performance,
the contractor is failing to comply in good faith with the sub-
contracting plan; and

(g) Immediate notice that performance under a contract is
complete, that the goals were or were not met, and, if not met,
whether there is any indication of a lack of a good faith effort
to comply with the subcontracting plan.

19.707 The Small Business Administration�s role in 
carrying out the program.
(a) Under the program, the SBA may�

(1) Assist both Government agencies and contractors in
carrying out their responsibilities with regard to subcontract-
ing plans;

(2) Review (within 5 working days) any solicitation that
meets the dollar threshold in 19.702(a)(1) or (2) before the
solicitation is issued;

(3) Review (within 5 working days) before execution
any negotiated contractual document requiring a subcontract-
ing plan, including the plan itself, and submit recommenda-
tions to the contracting officer, which shall be advisory in
nature; and

(4) Evaluate compliance with subcontracting plans,
either on a contract-by-contract basis, or, in the case of con-
tractors having multiple contracts, on an aggregate basis.

(b) The SBA is not authorized to�
(1) Prescribe the extent to which any contractor or sub-

contractor shall subcontract,
(2) Specify concerns to which subcontracts will be

awarded, or
(3) Exercise any authority regarding the administration

of individual prime contracts or subcontracts.

19.708 Contract clauses.
(a) Insert the clause at 52.219-8, Utilization of Small Busi-

ness Concerns, in solicitations and contracts when the con-
tract amount is expected to exceed the simplified acquisition
threshold unless�

(1) A personal services contract is contemplated (see
37.104); or

(2) The contract, together with all of its subcontracts,
will be performed entirely outside of the United States and its
outlying areas.

(b)(1) Insert the clause at 52.219-9, Small Business Sub-
contracting Plan, in solicitations and contracts that offer sub-
contracting possibilities, are expected to exceed $700,000
($1.5 million for construction of any public facility), and are
required to include the clause at 52.219-8, Utilization of Small
Business Concerns, unless the acquisition is set aside or is to
be accomplished under the 8(a) program. When�

(i) Contracting by sealed bidding rather than by
negotiation, the contracting officer shall use the clause with its
Alternate I.

(ii) Contracting by negotiation, and subcontracting
plans are required with initial proposals as provided for in
19.705-2(d), the contracting officer shall use the clause with
its Alternate II.

(iii) The contract action will not be reported in the
Federal Procurement Data System pursuant to 4.606(c)(5), or
(c)(6), the contracting officer shall use the clause with its
Alternate III.
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located. All requirements for 8(a) construction competition
should be forwarded to the district office servicing the geo-
graphical area in which all or the major portion of the con-
struction is to be performed. All requirements, including
construction, must be synopsized through the GPE. For con-
struction, the synopsis must include the geographical area of
the competition set forth in the SBA�s acceptance letter.

19.804-3 SBA acceptance.
(a) Upon receipt of the contracting agency�s offer, the SBA

will determine whether to accept the requirement for the 8(a)
Program. The SBA�s decision whether to accept the require-
ment will be transmitted to the contracting agency in writing
within 10 working days of receipt of the offer if the contract
is likely to exceed the simplified acquisition threshold and
within 2 days of receipt if the contract is at or below the sim-
plified acquisition threshold. The contracting agency may
grant an extension of these time periods. If SBA does not
respond to an offering letter within 10 days, the contracting
activity may seek SBA�s acceptance through the Associate
Administrator.

(b) If the acquisition is accepted as a sole source, the SBA
will advise the contracting activity of the 8(a) firm selected for
negotiation. Generally, the SBA will accept a contracting
activity�s recommended source.

(c) For acquisitions not exceeding the simplified acquisi-
tion threshold, when the contracting activity makes an offer to
the 8(a) Program on behalf of a specific 8(a) firm and does not
receive a reply to its offer within 2 days, the contracting activ-
ity may assume the offer is accepted and proceed with award
of an 8(a) contract.

(d) As part of the acceptance process, SBA will review the
appropriateness of the NAICS code designation assigned to
the requirement by the contracting activity.

(1) SBA will not challenge the NAICS code assigned to
the requirement by the contracting activity if it is reasonable,
even though other NAICS codes may also be reasonable.

(2) If SBA and the contracting activity are unable to
agree on a NAICS code designation for the requirement, SBA
may refuse to accept the requirement for the 8(a) Program,
appeal the contracting officer�s determination to the head of
the agency pursuant to 19.810, or appeal the NAICS code des-
ignation to the SBA Office of Hearings and Appeals under
Subpart C of 13 CFR Part 134.

19.804-4 Repetitive acquisitions.
In order for repetitive acquisitions to be awarded through

the 8(a) Program, there must be separate offers and accep-
tances. This allows the SBA to determine�

(a) Whether the requirement should be a competitive 8(a)
award;

(b) A nominated firm�s eligibility, whether or not it is the
same firm that performed the previous contract;

(c) The effect that contract award would have on the equi-
table distribution of 8(a) contracts; and

(d) Whether the requirement should continue under the
8(a) Program.

19.804-5 Basic ordering agreements.

(a) The contracting activity must offer, and SBA must
accept, each order under a basic ordering agreement (BOA) in
addition to offering and accepting the BOA itself.

(b) SBA will not accept for award on a sole-source basis
any order that would cause the total dollar amount of orders
issued under a specific BOA to exceed the competitive thresh-
old amount in 19.805-1.

(c) Once an 8(a) concern�s program term expires, the con-
cern otherwise exits the 8(a) Program, or becomes other than
small for the NAICS code assigned under the BOA, SBA will
not accept new orders for the concern.

19.804-6 Indefinite delivery contracts.

(a) Separate offers and acceptances must not be made for
individual orders under multiple award, Federal Supply
Schedule (FSS), multi-agency contracts or Governmentwide
acquisition contracts. SBA�s acceptance of the original con-
tract is valid for the term of the contract.

(b) The requirements of 19.805-1 of this part do not apply
to individual orders that exceed the competitive threshold as
long as the original contract was competed.

(c) An 8(a) concern may continue to accept new orders
under a multiple award, Federal Supply Schedule (FSS),
multi-agency contract or Governmentwide acquisition con-
tract even after a concern�s program term expires, the concern
otherwise exits the 8(a) Program, or the concern becomes
other than small for the NAICS code assigned under the con-
tract.

19.805 Competitive 8(a).

19.805-1 General.

(a) Except as provided in paragraph (b) of this subsection,
an acquisition offered to the SBA under the 8(a) Program shall
be awarded on the basis of competition limited to eligible 8(a)
firms if�

(1) There is a reasonable expectation that at least two
eligible and responsible 8(a) firms will submit offers and that
award can be made at a fair market price; and

(2) The anticipated total value of the contract, including
options, will exceed $7 million for acquisitions assigned man-
ufacturing North American Industry Classification System
(NAICS) codes and $4 million for all other acquisitions.

(b) Where an acquisition exceeds the competitive thresh-
old, the SBA may accept the requirement for a sole source 8(a)
award if�
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(1) There is not a reasonable expectation that at least
two eligible and responsible 8(a) firms will submit offers at a
fair market price; or

(2) SBA accepts the requirement on behalf of a concern
owned by an Indian tribe or an Alaska Native Corporation.

(c) A proposed 8(a) requirement with an estimated value
exceeding the applicable competitive threshold amount shall
not be divided into several requirements for lesser amounts in
order to use 8(a) sole source procedures for award to a single
firm.

(d) The SBA Associate Administrator for 8(a) Business
Development (AA/BD) may approve an agency request for a
competitive 8(a) award below the competitive thresholds.
Such requests will be approved only on a limited basis and
will be primarily granted where technical competitions are
appropriate or where a large number of responsible 8(a) firms
are available for competition. In determining whether a
request to compete below the threshold will be approved, the
AA/BD will, in part, consider the extent to which the request-
ing agency is supporting the 8(a) Program on a noncompeti-
tive basis. The agency may include recommendations for
competition below the threshold in the offering letter or by
separate correspondence to the AA/BD.

19.805-2 Procedures.

(a) Offers shall be solicited from those sources identified
in accordance with 19.804-3.

(b) The SBA will determine the eligibility of the firms for
award of the contract. Eligibility will be determined by the
SBA as of the time of submission of initial offers which
include price. Eligibility is based on Section 8(a) Program
criteria.

(1) In sealed bid acquisitions, upon receipt of offers, the
contracting officer will provide the SBA a copy of the solici-
tation, the estimated fair market price, and a list of offerors
ranked in the order of their standing for award (i.e., first low,
second low, etc.) with the total evaluated price for each offer,
differentiating between basic requirements and any options.
The SBA will consider the eligibility of the first low offeror.
If the first low offeror is not determined to be eligible, the SBA
will consider the eligibility of the next low offeror until an eli-
gible offeror is identified. The SBA will determine the eligi-
bility of the firms and advise the contracting officer within
5 working days after its receipt of the list of bidders. Once eli-
gibility has been established by the SBA, the successful
offeror will be determined by the contracting activity in accor-
dance with normal contracting procedures.

(2) In negotiated acquisition, the SBA will determine
eligibility when the successful offeror has been established by
the agency and the contract transmitted for signature unless a

referral has been made under 19.809, in which case the SBA
will determine eligibility at that point.

(c) In any case in which a firm is determined to be ineligi-
ble, the SBA will notify the firm of that determination.

(d) The eligibility of an 8(a) firm for a competitive 8(a)
award may not be challenged or protested by another 8(a) firm
or any other party as part of a solicitation or proposed contract
award. Any party with information concerning the eligibility
of an 8(a) firm to continue participation in the 8(a) Program
may submit such information to the SBA in accordance with
13 CFR 124.517.

19.806 Pricing the 8(a) contract.

(a) The contracting officer shall price the 8(a) contract in
accordance with Subpart 15.4. If required by Subpart 15.4,
the SBA shall obtain certified cost or pricing data from the
8(a) contractor. If the SBA requests audit assistance to deter-
mine the proposed price to be fair and reasonable in a sole
source acquisition, the contracting activity shall furnish it to
the extent it is available.

(b) An 8(a) contract, sole source or competitive, may not
be awarded if the price of the contract results in a cost to the
contracting agency which exceeds a fair market price.

(c) If requested by the SBA, the contracting officer shall
make available the data used to estimate the fair market price
within 10 working days.

(d) The negotiated contract price and the estimated fair
market price are subject to the concurrence of the SBA. In the
event of a disagreement between the contracting officer and
the SBA, the SBA may appeal in accordance with 19.810.

19.807 Estimating fair market price.

(a) The contracting officer shall estimate the fair market
price of the work to be performed by the 8(a) contractor.

(b) In estimating the fair market price for an acquisition
other than those covered in paragraph (c) of this section, the
contracting officer shall use cost or price analysis and con-
sider commercial prices for similar products and services,
available in-house cost estimates, data (including certified
cost or pricing data) submitted by the SBA or the 8(a) con-
tractor, and data obtained from any other Government agency.

(c) In estimating a fair market price for a repeat purchase,
the contracting officer shall consider recent award prices for
the same items or work if there is comparability in quantities,
conditions, terms, and performance times. The estimated
price should be adjusted to reflect differences in specifica-
tions, plans, transportation costs, packaging and packing
costs, and other circumstances. Price indices may be used as
guides to determine the changes in labor and material costs.
Comparison of commercial prices for similar items may also
be used.
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19.808 Contract negotiation.

19.808-1 Sole source.
(a) The SBA may not accept for negotiation a sole-source

8(a) contract that exceeds $22 million unless the requesting
agency has completed a justification in accordance with the
requirements of 6.303.

(b) The SBA is responsible for initiating negotiations with
the agency within the time established by the agency. If the
SBA does not initiate negotiations within the agreed time and
the agency cannot allow additional time, the agency may, after
notifying the SBA, proceed with the acquisition from other
sources.

(c) The SBA should participate, whenever practicable, in
negotiating the contracting terms. When mutually agreeable,
the SBA may authorize the contracting activity to negotiate
directly with the 8(a) contractor. Whether or not direct nego-
tiations take place, the SBA is responsible for approving the
resulting contract before award.

19.808-2 Competitive.
In competitive 8(a) acquisitions subject to Part 15, the con-

tracting officer conducts negotiations directly with the com-
peting 8(a) firms. Conducting competitive negotiations
among 8(a) firms prior to SBA�s formal acceptance of the
acquisition for the 8(a) Program may be grounds for SBA�s not
accepting the acquisition for the 8(a) Program.

19.809 Preaward considerations.
The contracting officer should request a preaward survey

of the 8(a) contractor whenever considered useful. If the
results of the preaward survey or other information available
to the contracting officer raise substantial doubt as to the
firm�s ability to perform, the contracting officer must refer the
matter to SBA for Certificate of Competency consideration
under Subpart 19.6.

19.810 SBA appeals.
(a) The SBA Administrator may submit the following mat-

ters for determination to the agency head if the SBA and the
contracting officer fail to agree on them:

(1) The decision not to make a particular acquisition
available for award under the 8(a) Program.

(2) A contracting officer�s decision to reject a specific
8(a) firm for award of an 8(a) contract after SBA�s acceptance
of the requirement for the 8(a) Program.

(3) The terms and conditions of a proposed 8(a) con-
tract, including the contracting activity�s NAICS code desig-
nation and estimate of the fair market price.

(b) Notification of a proposed appeal to the agency head by
the SBA must be received by the contracting officer within
5 working days after the SBA is formally notified of the con-
tracting officer�s decision. The SBA will provide the agency
Director for Small and Disadvantaged Business Utilization a
copy of this notification of the intent to appeal. The SBA must

send the written appeal to the head of the contracting activity
within 15 working days of SBA�s notification of intent to
appeal or the contracting activity may consider the appeal
withdrawn. Pending issuance of a decision by the agency
head, the contracting officer must suspend action on the acqui-
sition. The contracting officer need not suspend action on the
acquisition if the contracting officer makes a written determi-
nation that urgent and compelling circumstances that signifi-
cantly affect the interests of the United States will not permit
waiting for a decision.

(c) If the SBA appeal is denied, the decision of the agency
head shall specify the reasons for the denial, including the rea-
sons why the selected firm was determined incapable of per-
formance, if appropriate. The decision shall be made a part of
the contract file.

19.811 Preparing the contracts.

19.811-1 Sole source.
(a) The contract to be awarded by the agency to the SBA

shall be prepared in accordance with agency procedures and
in the same detail as would be required in a contract with a
business concern. The contracting officer shall use the Stan-
dard Form 26 as the award form, except for construction con-
tracts, in which case the Standard Form 1442 shall be used as
required in 36.701(a).

(b) The agency shall prepare the contract that the SBA will
award to the 8(a) contractor in accordance with agency pro-
cedures, as if the agency were awarding the contract directly
to the 8(a) contractor, except for the following:

(1) The award form shall cite 41 U.S.C. 3304(a)(5) or
10 U.S.C. 2304(c)(5) (as appropriate) as the authority for use
of other than full and open competition.

(2) Appropriate clauses shall be included, as necessary,
to reflect that the contract is between the SBA and the 8(a)
contractor.

(3) The following items shall be inserted by the SBA:
(i) The SBA contract number.
(ii) The effective date.
(iii) The typed name of the SBA�s contracting officer.
(iv) The signature of the SBA�s contracting officer.
(v) The date signed.

(4) The SBA will obtain the signature of the 8(a) con-
tractor prior to signing and returning the prime contract to the
contracting officer for signature. The SBA will make every
effort to obtain signatures and return the contract, and any sub-
sequent bilateral modification, to the contracting officer
within a maximum of 10 working days.

(c) Except in procurements where the SBA will make
advance payments to its 8(a) contractor, the agency contract-
ing officer may, as an alternative to the procedures in
paragraphs (a) and (b) of this subsection, use a single contract
document for both the prime contract between the agency and
the SBA and its 8(a) contractor. The single contract document
shall contain the information in paragraphs (b) (1), (2), and (3)
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of this subsection. Appropriate blocks on the Standard Form
(SF) 26 or 1442 will be asterisked and a continuation sheet
appended as a tripartite agreement which includes the follow-
ing:

(1) Agency acquisition office, prime contract number,
name of agency contracting officer and lines for signature,
date signed, and effective date.

(2) The SBA office, the SBA contract number, name of
the SBA contracting officer, and lines for signature and date
signed.

(3) Name and lines for the 8(a) subcontractor�s signa-
ture and date signed.

(d) For acquisitions not exceeding the simplified acquisi-
tion threshold, the contracting officer may use the alternative
procedures in paragraph (c) of this subsection with the appro-
priate simplified acquisition forms.

19.811-2 Competitive.

(a) The contract will be prepared in accordance with
14.408-1(d), except that appropriate blocks on the Standard
Form 26 or 1442 will be asterisked and a continuation sheet
appended as a tripartite agreement which includes the
following:

(1) The agency contracting activity, prime contract
number, name of agency contracting officer, and lines for sig-
nature, date signed, and effective date.

(2) The SBA office, the SBA subcontract number, name
of the SBA contracting officer and lines for signature and date
signed.

(b) The process for obtaining signatures shall be as speci-
fied in 19.811-1(b)(4).

19.811-3 Contract clauses.

(a) The contracting officer shall insert the clause at
52.219-11, Special 8(a) Contract Conditions, in contracts
between the SBA and the agency when the acquisition is
accomplished using the procedures of 19.811-1(a) and (b).

(b) The contracting officer shall insert the clause at
52.219-12, Special 8(a) Subcontract Conditions, in contracts
between the SBA and its 8(a) contractor when the acquisition
is accomplished using the procedures of 19.811-1(a) and (b).

(c) The contracting officer shall insert the clause at
52.219-17, Section 8(a) Award, in competitive solicitations
and contracts when the acquisition is accomplished using the
procedures of 19.805 and in sole source awards which utilize
the alternative procedure in 19.811-1(c).

(d) The contracting officer shall insert the clause at
52.219-18, Notification of Competition Limited to Eligible
8(a) Concerns, in competitive solicitations and contracts
when the acquisition is accomplished using the procedures of
19.805.

(1) The clause at 52.219-18 with its Alternate I will be
used when competition is to be limited to 8(a) concerns within
one or more specific SBA districts pursuant to 19.804-2.

(2) The clause at 52.219-18 with its Alternate II will be
used when the acquisition is for a product in a class for which
the Small Business Administration has waived the nonmanu-
facturer rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at
52.219-14, Limitations on Subcontracting, in any solicitation
and contract resulting from this subpart. This includes multi-
ple-award contracts when orders may be set aside for 8(a) con-
cerns as described in 8.405-5 and 16.505(b)(2)(i)(F).

19.812 Contract administration.

(a) The contracting officer shall assign contract adminis-
tration functions, as required, based on the location of the 8(a)
contractor (see Federal Directory of Contract Administration
Services Components (available via the Internet at https://
pubapp.dcma.mil/CASD/main.jsp)).

(b) The agency shall distribute copies of the contract(s) in
accordance with Part 4. All contracts and modifications, if
any, shall be distributed to both the SBA and the firm in accor-
dance with the timeframes set forth in 4.201.

(c) To the extent consistent with the contracting activity�s
capability and resources, 8(a) contractors furnishing require-
ments shall be afforded production and technical assistance,
including, when appropriate, identification of causes of defi-
ciencies in their products and suggested corrective action to
make such products acceptable.

(d) An 8(a) contract, whether in the base or an option year,
must be terminated for convenience if the 8(a) concern to
which it was awarded transfers ownership or control of the
firm or if the contract is transferred or novated for any reason
to another firm, unless the Administrator of the SBA waives
the requirement for contract termination (13 CFR 124.515).
The Administrator may waive the termination requirement
only if certain conditions exist. Moreover, a waiver of the
requirement for termination is permitted only if the 8(a) firm�s
request for waiver is made to the SBA prior to the actual relin-
quishment of ownership or control, except in the case of death
or incapacity where the waiver must be submitted within
60 days after such an occurrence. The clauses in the contract
entitled �Special 8(a) Contract Conditions� and �Special 8(a)
Subcontract Conditions� require the SBA and the 8(a) sub-
contractor to notify the contracting officer when ownership of
the firm is being transferred. When the contracting officer
receives information that an 8(a) contractor is planning to
transfer ownership or control to another firm, the contracting
officer must take action immediately to preserve the option of
waiving the termination requirement. The contracting officer
should determine the timing of the proposed transfer and its
effect on contract performance and mission support. If the
contracting officer determines that the SBA does not intend to
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Subpart 19.13�Historically Underutilized 
Business Zone (HUBZone) Program

19.1301 General.
(a) The Historically Underutilized Business Zone (HUB-

Zone) Act of 1997 (15 U.S.C. 631 note) created the HUB-
Zone Program.

(b) The purpose of the HUBZone Program is to provide
Federal contracting assistance for qualified small business
concerns located in historically underutilized business zones,
in an effort to increase employment opportunities, investment,
and economic development in those areas.

19.1302 Applicability.
The procedures in this subpart apply to all Federal agencies

that employ one or more contracting officers.

19.1303 Status as a HUBZone small business concern.
(a) Status as a HUBZone small business concern is deter-

mined by the Small Business Administration (SBA) in accor-
dance with 13 CFR Part 126.

(b) If the SBA determines that a concern is a HUBZone
small business concern, it will issue a certification to that
effect and will add the concern to the List of Qualified HUB-
Zone Small Business Concerns at http://dsbs.sba.gov/dsbs/
search/dsp_searchhubzone.cfm. Only firms on the list are
HUBZone small business concerns, eligible for HUBZone
preferences. HUBZone preferences apply without regard to
the place of performance. Information on HUBZone small
business concerns can also be obtained at www.sba.gov/
hubzone or by writing to the Director for the HUBZone Pro-
gram (Director/HUB) at U.S. Small Business Administration,
409 3rd Street, SW., Washington, DC 20416 or at hub-
zone@sba.gov.

(c) A joint venture may be considered a HUBZone small
business concern if it meets the criteria in the explanation of
affiliates (see 19.101).

(d) To be eligible for a HUBZone contract under this sec-
tion, a HUBZone small business concern must be a HUBZone
small business concern both at the time of its initial offer and
at the time of contract award.

(e) A HUBZone small business concern may submit an
offer for supplies as a nonmanufacturer if it meets the require-
ments of the nonmanufacturer rule set forth at 13 CFR
121.406(b)(1) and if the small business manufacturer provid-
ing the end item is also a HUBZone small business concern.

(1) There are no waivers to the nonmanufacturer rule for
HUBZone contracts.

(2) For HUBZone contracts at or below $25,000 in total
value, a HUBZone small business concern may supply the end
item of any manufacturer, including a large business, so long
as the product acquired is manufactured or produced in the
United States.

19.1304 Exclusions.
This subpart does not apply to�
(a) Requirements that can be satisfied through award to�

(1) Federal Prison Industries, Inc. (see Subpart 8.6); or
(2) AbilityOne participating non-profit agencies for the

blind or severely disabled (see Subpart 8.7);
(b) Orders under indefinite-delivery contracts (see subpart

16.5). (But see 16.505(b)(2)(i)(F) for discretionary set-asides
of orders);

(c) Orders against Federal Supply Schedules (see subpart
8.4). (But see 8.405-5 for discretionary set-asides of orders);

(d) Requirements currently being performed by an 8(a)
participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA
has consented to release the requirements from the 8(a)
Program;

(e) Requirements that do not exceed the micro-purchase
threshold; or

(f) Requirements for commissary or exchange resale items.

19.1305 HUBZone set-aside procedures.
(a) The contracting officer�

(1) Shall comply with 19.203 before deciding to set
aside an acquisition under the HUBZone Program;

(2) May set aside acquisitions exceeding the micro-pur-
chase threshold for competition restricted to HUBZone small
business concerns when the requirements of paragraph (b) of
this section can be satisfied; and

(3) Shall consider HUBZone set-asides before consid-
ering HUBZone sole source awards (see 19.1306) or small
business set-asides (see subpart 19.5).

(b) To set aside an acquisition for competition restricted to
HUBZone small business concerns, the contracting officer
must have a reasonable expectation that�

(1) Offers will be received from two or more HUBZone
small business concerns; and

(2) Award will be made at a fair market price.
(c) If the contracting officer receives only one acceptable

offer from a qualified HUBZone small business concern in
response to a set aside, the contracting officer should make an
award to that concern. If the contracting officer receives no
acceptable offers from HUBZone small business concerns,
the HUBZone set-aside shall be withdrawn and the require-
ment, if still valid, set aside for small business concerns, as
appropriate (see 19.203).

(d) The procedures at 19.202-1 and, except for acquisitions
not exceeding the simplified acquisition threshold, at 19.402
apply to this section.

(1) When the SBA intends to appeal a contracting offi-
cer�s decision to reject a recommendation of the SBA procure-
ment center representative (or, if a procurement center
representative is not assigned, see 19.402(a)) to set aside an
acquisition for competition restricted to HUBZone small busi-
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ness concerns, the SBA procurement center representative
shall notify the contracting officer, in writing, of its intent
within 5 business days of receiving the contracting officer�s
notice of rejection.

(2) Upon receipt of notice of SBA�s intent to appeal, the
contracting officer shall suspend action on the acquisition
unless the head of the contracting activity makes a written
determination that urgent and compelling circumstances,
which significantly affect the interests of the Government,
exist.

(3) Within 15 business days of SBA�s notification to the
contracting officer, SBA must file its formal appeal with the
head of the agency, or the appeal will be deemed withdrawn.
The head of the agency shall reply to SBA within 15 business
days of receiving the appeal. The decision of the head of the
agency shall be final.

19.1306 HUBZone sole source awards.
(a) A contracting officer shall consider a contract award to

a HUBZone small business concern on a sole source basis (see
6.302-5(b)(5)) before considering a small business set-aside
(see 19.203 and subpart 19.5), provided none of the exclu-
sions at 19.1304 apply; and�

(1) The contracting officer does not have a reasonable
expectation that offers would be received from two or more
HUBZone small business concerns;

(2) The anticipated price of the contract, including
options, will not exceed�

(i) $7 million for a requirement within the North
American Industry Classification System (NAICS) codes for
manufacturing; or

(ii) $4 million for a requirement within all other
NAICS codes;

(3) The requirement is not currently being performed by
an 8(a) participant under the provisions of Subpart 19.8 or has
been accepted as a requirement by SBA under Subpart 19.8;

(4) The acquisition is greater than the simplified acqui-
sition threshold (see Part 13);

(5) The HUBZone small business concern has been
determined to be a responsible contractor with respect to per-
formance; and

(6) Award can be made at a fair and reasonable price.
(b) The SBA has the right to appeal the contracting offi-

cer�s decision not to make a HUBZone sole source award.

19.1307 Price evaluation preference for HUBZone small
business concerns.
(a) The price evaluation preference for HUBZone small

business concerns shall be used in acquisitions conducted

using full and open competition. The preference shall not be
used�

(1) Where price is not a selection factor so that a price
evaluation preference would not be considered
(e.g., Architect/Engineer acquisitions); or

(2) Where all fair and reasonable offers are accepted
(e.g., the award of multiple award schedule contracts).

(b) The contracting officer shall give offers from HUB-
Zone small business concerns a price evaluation preference by
adding a factor of 10 percent to all offers, except�

(1) Offers from HUBZone small business concerns that
have not waived the evaluation preference; or

(2) Otherwise successful offers from small business
concerns.

(c) The factor of 10 percent shall be applied on a line item
basis or to any group of items on which award may be made.
Other evaluation factors, such as transportation costs or rent-
free use of Government property, shall be added to the offer
to establish the base offer before adding the factor of
10 percent.

(d) When the two highest rated offerors are a HUBZone
small business concern and a large business, and the evaluated
offer of the HUBZone small business concern is equal to the
evaluated offer of the large business after considering the
price evaluation preference, the contracting officer shall
award the contract to the HUBZone small business concern.

19.1308 Performance of work requirements (limitations
on subcontracting) for general construction or
construction by special trade contractors.

(a) Before issuing a solicitation for general construction or
construction by special trade contractors, the contracting offi-
cer shall determine if at least two HUBZone small business
concerns can spend at least 50 percent of the cost of contract
performance to be incurred for personnel on their own
employees or subcontract employees of other HUBZone
small business concerns.

(b) The clause at 52.219-3, Notice of HUBZone Set-Aside
or Sole Source Award, or 52.219-4, Notice of Price Evaluation
Preference for HUBZone Small Business Concerns, shall be
used, as applicable, with its Alternate I to waive the 50 percent
requirement (see 19.1309) if at least two HUBZone small
business concerns cannot meet the conditions of paragraph
(a); but, the HUBZone prime contractor can still meet the fol-
lowing�
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Subpart 19.14�Service-Disabled Veteran-
Owned Small Business Procurement

Program

19.1401 General.

(a) The Veterans Benefit Act of 2003 (15 U.S.C. 657f) cre-
ated the procurement program for small business concerns
owned and controlled by service-disabled veterans (com-
monly referred to as the �Service-Disabled Veteran-owned
Small Business (SDVOSB) Procurement Program�).

(b) The purpose of the Service-Disabled Veteran-Owned
Small Business Program is to provide Federal contracting
assistance to service-disabled veteran-owned small business
concerns.

19.1402 Applicability.

The procedures in this subpart apply to all Federal agencies
that employ one or more contracting officers.

19.1403 Status as a service-disabled veteran-owned small
business concern.

(a) Status as a service-disabled veteran-owned small busi-
ness concern is determined in accordance with 13 CFR
Parts 125.8 through 125.13; also see 19.307.

(b) At the time that a service-disabled veteran-owned small
business concern submits its offer, it must represent to the
contracting officer that it is a�

(1) Service-disabled veteran-owned small business
concern; and

(2) Small business concern under the North American
Industry Classification System (NAICS) code assigned to the
procurement.

(c) A joint venture may be considered a service-disabled
veteran owned small business concern if�

(1) At least one member of the joint venture is a service-
disabled veteran-owned small business concern, and makes
the representations in paragraph (b) of this section;

(2) Each other concern is small under the size standard
corresponding to the NAICS code assigned to the
procurement;

(3) The joint venture meets the requirements of para-
graph 7 of the explanation of Affiliates in 19.101; and

(4) The joint venture meets the requirements of
13 CFR 125.15(b).

(d) Any service-disabled veteran-owned small business
concern (nonmanufacturer) must meet the requirements in
19.102(f) to receive a benefit under this program.

19.1404 Exclusions.

This subpart does not apply to�

(a) Requirements that can be satisfied through award to�

(1) Federal Prison Industries, Inc. (see Subpart 8.6);

(2) AbilityOne participating non-profit agencies for the
blind or severely disabled (see Subpart 8.7);

(b) Orders under indefinite-delivery contracts (see subpart
16.5). (But see 16.505(b)(2)(i)(F) for discretionary set-asides
of orders);

(c) Orders against Federal Supply Schedules (see subpart
8.4). (But see 8.405-5 for discretionary set-asides of orders);
or

(d) Requirements currently being performed by an 8(a)
participant or requirements SBA has accepted for perfor-
mance under the authority of the 8(a) Program, unless SBA
has consented to release the requirements from the 8(a) Pro-
gram.

19.1405 Service-disabled veteran-owned small business
set-aside procedures.
(a) The contracting officer�

(1) Shall comply with 19.203 before deciding to set
aside an acquisition under the SDVOSB Program;

(2) May set-aside acquisitions exceeding the micro-pur-
chase threshold for competition restricted to SDVOSB con-
cerns when the requirements of paragraph (b) of this section
can be satisfied; and

(3) Shall consider SDVOSB set-asides before consider-
ing SDVOSB sole source awards (see 19.1406) or small busi-
ness set-asides (see subpart 19.5).

(b) To set aside an acquisition for competition restricted to
service-disabled veteran-owned small business concerns, the
contracting officer must have a reasonable expectation that�

(1) Offers will be received from two or more service-
disabled veteran-owned small business concerns; and

(2) Award will be made at a fair market price.
(c) If the contracting officer receives only one acceptable

offer from a service-disabled veteran-owned small business
concern in response to a set-aside, the contracting officer
should make an award to that concern. If the contracting offi-
cer receives no acceptable offers from service-disabled vet-
eran-owned small business concerns, the service-disabled
veteran-owned set-aside shall be withdrawn and the require-
ment, if still valid, set aside for small business concerns, as
appropriate (see 19.203).

(d) The procedures at 19.202-1 and, except for acquisitions
not exceeding the simplified acquisition threshold, at 19.402
apply to this section. When the SBA intends to appeal a con-
tracting officer�s decision to reject a recommendation of the
SBA procurement center representative (or, if a procurement
center representative is not assigned, see 19.402(a)) to set
aside an acquisition for competition restricted to service-dis-
abled veteran-owned small business concerns, the SBA pro-
curement center representative shall notify the contracting
officer, in writing, of its intent within 5 working days of
receiving the contracting officer�s notice of rejection. Upon
receipt of notice of SBA�s intent to appeal, the contracting
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officer shall suspend action on the acquisition unless the head
of the contracting activity makes a written determination that
urgent and compelling circumstances, which significantly
affect the interests of the Government, exist. Within
15 working days of SBA�s notification to the contracting offi-
cer, SBA shall file its formal appeal with the head of the con-
tracting activity, or that agency may consider the appeal
withdrawn. The head of the contracting activity shall reply to
SBA within 15 working days of receiving the appeal. The
decision of the head of the contracting activity shall be final.

19.1406 Sole source awards to service-disabled veteran-
owned small business concerns.
(a) A contracting officer shall consider a contract award to

a SDVOSB concern on a sole source basis (see 6.302-5(b)(6)),
before considering small business set-asides (see 19.203 and
subpart 19.5) provided none of the exclusions of 19.1404
apply and�

(1) The contracting officer does not have a reasonable
expectation that offers would be received from two or more
service-disabled veteran-owned small business concerns;

(2) The anticipated award price of the contract, includ-
ing options, will not exceed�

(i) $6.5 million for a requirement within the NAICS
codes for manufacturing; or

(ii) $4 million for a requirement within any other
NAICS code;

(3) The requirement is not currently being performed by
an 8(a) participant under the provisions of Subpart 19.8 or has
been accepted as a requirement by SBA under Subpart 19.8;

(4) The service-disabled veteran-owned small business
concern has been determined to be a responsible contractor
with respect to performance; and

(5) Award can be made at a fair and reasonable price.

(b) The SBA has the right to appeal the contracting offi-
cer�s decision not to make a service-disabled veteran-owned
small business sole source award.

19.1407 Contract clauses.

The contracting officer shall insert the clause 52.219-27,
Notice of Service-Disabled Veteran-Owned Small Business
Set-Aside, in solicitations and contracts for acquisitions that
are set aside or reserved for, or awarded on a sole source basis
to, service-disabled veteran-owned small business concerns
under 19.1405 and 19.1406. This includes multiple-award
contracts when orders may be set aside for service-disabled
veteran-owned small business concerns as described in
8.405-5 and 16.505(b)(2)(i)(F).
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Subpart 22.11�Professional Employee 
Compensation

22.1101 Applicability.
The Service Contract Act of 1965, now codified at 41

U.S.C. chapter 67, Service Contract Labor Standards, was
enacted to ensure that Government contractors compensate
their blue-collar service workers and some white-collar ser-
vice workers fairly, but it does not cover bona fide executive,
administrative, or professional employees.

22.1102 Definition.
�Professional employee,� as used in this subpart, means

any person meeting the definition of �employee employed in
a bona fide . . . professional capacity� given in 29 CFR 541.
The term embraces members of those professions having a
recognized status based upon acquiring professional knowl-
edge through prolonged study. Examples of these professions
include accountancy, actuarial computation, architecture,
dentistry, engineering, law, medicine, nursing, pharmacy, the
sciences (such as biology, chemistry, and physics, and teach-
ing). To be a professional employee, a person must not only

be a professional but must be involved essentially in discharg-
ing professional duties.

22.1103 Policy, procedures, and solicitation provision.

All professional employees shall be compensated fairly
and properly. Accordingly, the contracting officer shall insert
the provision at 52.222-46, Evaluation of Compensation for
Professional Employees, in solicitations for negotiated con-
tracts when the contract amount is expected to exceed
$700,000 and services are to be provided which will require
meaningful numbers of professional employees. This provi-
sion requires that offerors submit for evaluation a total com-
pensation plan setting forth proposed salaries and fringe
benefits for professional employees working on the contract.
Supporting information will include data, such as recognized
national and regional compensation surveys and studies of
professional, public and private organizations, used in estab-
lishing the total compensation structure. Plans indicating
unrealistically low professional employee compensation may
be assessed adversely as one of the factors considered in mak-
ing an award.
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Subpart 22.13�Equal Opportunity for 
Veterans

22.1300 Scope of subpart.

This subpart prescribes policies and procedures for imple-
menting the following:

(a) The Vietnam Era Veterans� Readjustment Assistance
Act of 1972 (38 U.S.C. 4211 and 4212) (the Act).

(b) The Veterans Employment Opportunities Act of 1998,
Public Law 105-339.

(c) The Jobs for Veterans Act, Public Law 107-288.

(d) Executive Order 11701, January 24, 1973 (3 CFR 1971
- 1975 Comp., p. 752).

(e) The regulations of the Secretary of Labor (41 CFR part
61-250, part 60-300, and part 61-300).

22.1301 Definitions.

As used in this subpart�

�Active duty wartime or campaign badge veteran� means
a veteran who served on active duty in the U.S. military,
ground, naval, or air service, during a war or in a campaign or
expedition for which a campaign badge has been authorized
under the laws administered by the Department of Defense.

�Armed Forces service medal veteran� means any veteran
who, while serving on active duty in the U.S. military, ground,
naval, or air service, participated in a United States military
operation for which an Armed Forces service medal was
awarded pursuant to Executive Order 12985 (61 FR 1209).

�Disabled veteran� means�

(1) A veteran of the U.S. military, ground, naval, or air ser-
vice, who is entitled to compensation (or who, but for the
receipt of military retired pay, would be entitled to compen-
sation) under laws administered by the Secretary of Veterans
Affairs; or

(2) A person who was discharged or released from active
duty because of a service-connected disability.

�Executive and senior management� means�

(1) Any employee�

(i) Compensated on a salary basis at a rate of not less
than $455 per week (or $380 per week, if employed in Amer-
ican Samoa by employers other than the Federal Govern-
ment), exclusive of board, lodging, or other facilities;

(ii) Whose primary duty consists of the management
of the enterprise in which the individual is employed or of a
customarily recognized department or subdivision thereof;

(iii) Who customarily and regularly directs the work
of two or more other employees; and

(iv) Who has the authority to hire or fire other
employees or whose suggestions and recommendations as to
the hiring or firing and as to the advancement and promotion
or any other change of status of other employees will be given
particular weight; or

(2) Any employee who owns at least a bona fide 20-percent
equity interest in the enterprise in which the employee is
employed, regardless of whether the business is a corporate or
other type of organization, and who is actively engaged in its
management.

�Protected veteran� means a veteran who is protected
under the non-discrimination and affirmative action provi-
sions of 38 U.S.C. 4212; specifically, a veteran who may be
classified as a �disabled veteran,� �recently separated vet-
eran,� �active duty wartime or campaign badge veteran," or an
�Armed Forces service medal veteran,� as defined by this sec-
tion.

�Qualified disabled veteran� means a disabled veteran who
has the ability to perform the essential functions of the
employment positions with or without reasonable accommo-
dation.

�Recently separated veteran� means any veteran during the
three-year period beginning on the date of such veteran�s dis-
charge or release from active duty in the U.S. military, ground,
naval, or air service.

�United States�, means the 50 States, the District of
Columbia, Puerto Rico, the Northern Mariana Islands, Amer-
ican Samoa, Guam, the U.S. Virgin Islands, and Wake Island.

22.1302 Policy.
(a) Contractors and subcontractors, when entering into

contracts and subcontracts subject to the Act, are required
to�

(1) List all employment openings, with the appropriate
employment service delivery system where the opening
occurs, except for�

(i) Executive and senior management positions;
(ii) Positions to be filled from within the contractor's

organization; and
(iii) Positions lasting three days or less.

(2) Take affirmative action to employ, advance in
employment, and otherwise treat qualified individuals,
including qualified disabled veterans, without discrimination
based upon their status as a protected veteran, in all employ-
ment practices;

(3) Undertake appropriate outreach and positive recruit-
ment activities that are reasonably designed to effectively
recruit protected veterans; and

(4) ) Establish a hiring benchmark and apply it to hiring
of protected veterans in each establishment, on an annual
basis, in the manner prescribed in the regulations of the Sec-
retary of Labor.

(b) Except for contracts for commercial items or contracts
that do not exceed the simplified acquisition threshold, con-
tracting officers must not obligate or expend funds appropri-
ated for the agency for a fiscal year to enter into a contract for
the procurement of personal property and nonpersonal ser-
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vices (including construction) with a contractor that has not
submitted the required annual form VETS-100, Federal Con-
tractor Veterans� Employment Report (VETS-100 Report
and/or VETS-100A Report), with respect to the preceding fis-
cal year if the contractor was subject to the reporting require-
ments of 38 U.S.C. 4212(d) for that fiscal year.

22.1303 Applicability.
(a) The Act applies to all contracts and subcontracts for

personal property and nonpersonal services (including con-
struction) of $150,000 or more except as waived by the Sec-
retary of Labor.

(b) The requirements of the clause at 52.222-35, Equal
Opportunity for Veterans, in any contract with a State or local
government (or any agency, instrumentality, or subdivision)
do not apply to any agency, instrumentality, or subdivision of
that government that does not participate in work on or under
the contract.

(c) The Act requires submission of the VETS-100A Report
in all cases where the contractor or subcontractor has received
an award of $150,000 or more, except for awards to State and
local governments, and foreign organizations where the work-
ers are recruited outside of the United States.

22.1304 Procedures.
To verify if a proposed contractor is current with its sub-

mission of the VETS-100 and/or the VETS-100A Report, the
contracting officer may�

(a) Query the Department of Labor�s VETS 100 Database
via the Internet at https://webapps.dol.gov/vets100. Contract-
ing officer organization, name, email, telephone, and pass-
word information are required on the Contracting Officer
Registration page to register for system use.

(b) Contact the VETS-100 Reporting Systems via e-mail at
verify@vets100.com for confirmation, if the proposed con-
tractor represents that it has submitted the VETS-100 Report
and is not listed in the database.

22.1305 Waivers.
(a) The Director, Office of Federal Contract Compliance

Programs, Department of Labor, may waive any or all of the
terms of the clause at 52.222-35, Equal Opportunity for Vet-
erans, for�

(1) Any contract if a waiver is in the national interest; or
(2) Groups or categories of contracts if a waiver is in the

national interest and it is�
(i) Impracticable to act on each request individually;

and
(ii) Determined that the waiver will substantially

contribute to convenience in administering the Act.
(b) The head of the agency may waive any requirement in

this subpart when it is determined that the contract is essential
to the national security, and that its award without complying

with such requirements is necessary to the national security.
Upon making such a determination, the head of the agency
must notify the Deputy Assistant Secretary of Labor in writing
within 30 days.

(c) The contracting officer must submit requests for waiv-
ers in accordance with agency procedures.

(d) The Deputy Assistant Secretary of Labor may with-
draw an approved waiver for a specific contract or group of
contracts to be awarded, when in the Deputy�s judgment such
action is necessary to achieve the purposes of the Act. The
withdrawal does not apply to awarded contracts. For procure-
ments entered into by sealed bidding, such withdrawal does
not apply unless the withdrawal is made more than
10 calendar days before the date set for the opening of bids.

22.1306 Department of Labor notices and reports.

(a) The contracting officer must furnish to the contractor
appropriate notices for posting when they are prescribed by
the Deputy Assistant Secretary of Labor (see http://
www.dol.gov/ofccp/regs/compliance/posters/ofccpost.htm).

(b) The Act requires contractors and subcontractors to sub-
mit a report at least annually to the Secretary of Labor regard-
ing employment of disabled veterans, recently separated
veterans, other protected veterans, and Armed Forces service
medal veterans, unless all of the terms of the clause at
52.222-35, Equal Opportunity for Veterans, have been waived
(see 22.1305). The contractor and subcontractor must use
form VETS-100A, Federal Contractor Veterans� Employment
Report, to submit the required reports (see https://
webapps.dol.gov/vets100).

22.1307 Collective bargaining agreements.
If performance under the clause at 52.222-35, Equal

Opportunity for Veterans, may necessitate a revision of a col-
lective bargaining agreement, the contracting officer must
advise the affected labor unions that the Department of Labor
will give them appropriate opportunity to present their views.
However, neither the contracting officer nor any representa-
tive of the contracting officer may discuss with the contractor
or any labor representative any aspect of the collective bar-
gaining agreement.

22.1308 Complaint procedures.

Following agency procedures, the contracting office must
forward any complaints received about the administration of
the Act to the Veterans� Employment and Training Service of
the Department of Labor, or to the Director, Office of Federal
Contract Compliance Programs, 200 Constitution Avenue,
NW., Washington, DC 20210, or to any OFCCP regional, dis-
trict, or area office or through the local Veterans� Employment
Representative or designee, at the local State employment
office. The Director, Office of Federal Contract Compliance
Programs, is responsible for investigating complaints.
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22.1309 Actions because of noncompliance.
The contracting officer must take necessary action as soon

as possible upon notification by the appropriate agency offi-
cial to implement any sanctions imposed on a contractor by
the Department of Labor for violations of the clause at
52.222-35, Equal Opportunity for Veterans. These sanctions
(see 41 CFR 60-300.66) may include�

(a) Withholding progress payments;
(b) Termination or suspension of the contract; or
(c) Debarment of the contractor.

22.1310 Solicitation provision and contract clauses.
(a)(1) Insert the clause at 52.222-35, Equal Opportunity for

Veterans, in solicitations and contracts if the expected value is
$150,000 or more, except when�

(i) Work is performed outside the United States by
employees recruited outside the United States; or

(ii) The Director, Office of Federal Contract Compli-
ance Programs of the U.S. Department of Labor, has waived,
in accordance with 22.1305(a), or the head of the agency has
waived, in accordance with 22.1305(b), all of the terms of the
clause.

(2) If the Director, Office of Federal Contract Compli-
ance Programs of the U.S. Department of Labor, or the head
of the agency waives one or more (but not all) of the terms of
the clause, use the basic clause with its Alternate I.

(b) Insert the clause at 52.222-37, Employment Reports on
Veterans, in solicitations and contracts containing the clause
at 52.222-35, Equal Opportunity for Veterans.

(c) Insert the provision at 52.222-38, Compliance with Vet-
erans� Employment Reporting Requirements, in solicitations
when it is anticipated the contract award will exceed the sim-
plified acquisition threshold and the contract is not for acqui-
sition of commercial items.
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imposed under section 5 of the Iran Sanctions Act. Such activ-
ities, which are described in detail in section 5 of the Iran
Sanctions Act, relate to the energy sector of Iran and develop-
ment by Iran of weapons of mass destruction or other military
capabilities.

(2) Certification relating to transactions with Iran's
Revolutionary Guard Corps. As required by section
6(b)(1)(B) of the Iran Sanctions Act (50 U.S.C. 1701 note),
unless an exception applies in accordance with paragraph (c)
of this subsection, or a waiver is granted in accordance with
25.703-4, each offeror must certify that the offeror, and any
person owned or controlled by the offeror, does not knowingly
engage in any significant transaction (i.e., a transaction that
exceeds $3,500) with Iran's Revolutionary Guard Corps or
any of its officials, agents, or affiliates, the property and inter-
ests in property of which are blocked pursuant to the Interna-
tional Emergency Economic Powers Act (50 U.S.C. 1701 et
seq.)(see OFAC's Specially Designated Nationals and
Blocked Persons List at
http://www.treasury.gov/ofac/downloads/t11sdn.pdf).

(b) Remedies. Upon the determination of a false certifica-
tion under paragraph (a) of this subsection, the agency shall
take one or more of the following actions:

(1) The contracting officer terminates the contract in
accordance with procedures in part 49, or for commercial
items, see 12.403.

(2) The suspending official suspends the contractor in
accordance with the procedures in subpart 9.4.

(3) The debarring official debars the contractor for a
period of at least two years in accordance with the procedures
in subpart 9.4.

(c) Exception for trade agreements. The certification
requirements of paragraph (a) of this subsection do not apply
if the acquisition is subject to trade agreements and the offeror
certifies that all the offered products are designated country
end products or designated country construction material (see
subpart 25.4).

25.703-3 Prohibition on contracting with entities that
export sensitive technology to Iran.
(a) The head of an executive agency may not enter into or

extend a contract for the procurement of goods or services
with a person that exports certain sensitive technology to Iran,
as determined by the President and listed in the System for
Award Management Exclusions via http://
www.acquisition.gov (22 U.S.C. 8515).

(b) Each offeror must represent that it does not export any
sensitive technology to the government of Iran or any entities
or individuals owned or controlled by, or acting on behalf or
at the direction of, the government of Iran.

(c) Exception for trade agreements. The representation
requirement of paragraph (b) of this subsection does not apply
if the acquisition is subject to trade agreements and the offeror

certifies that all the offered products are designated country
end products or designated country construction material (see
subpart 25.4).

25.703-4 Waiver.
(a) An agency or contractor seeking a waiver of the

requirements of 25.703-2 or 25.703-3, consistent with section
6(b)(5) of the Iran Sanctions Act or 22 U.S.C. 8551(b), respec-
tively, and the Presidential Memorandum of September 23,
2010 (75 FR 67025), shall submit the request to the Office of
Federal Procurement Policy, allowing sufficient time for
review and approval.

(b) Agencies may request a waiver on an individual or class
basis; however, waivers are not indefinite and can be can-
celled, if warranted.

(1) A class waiver may be requested only when the class
of supplies or equipment is not available from any other
source and it is in the national interest.

(2) Prior to submitting the waiver request, the request
must be reviewed and cleared by the agency head.

(c) In general, all waiver requests should include the fol-
lowing information:

(1) Agency name, complete mailing address, and point
of contact name, telephone number, and e-mail address.

(2) Offeror�s name, complete mailing address, and point
of contact name, telephone number, and e-mail address.

(3) Description/nature of product or service.
(4) The total cost and length of the contract.
(5) Justification, with market research demonstrating

that no other offeror can provide the product or service and
stating why the product or service must be procured from this
offeror.

(i) If the offeror exports sensitive technology to the
government of Iran or any entities or individuals owned or
controlled by, or acting on behalf or at the direction of, the
government of Iran, provide rationale why it is in the national
interest for the President to waive the prohibition on contract-
ing with this offeror, as required by 22 U.S.C. 8551(b).

(ii) If the offeror conducts activities for which sanc-
tions may be imposed under section 5 of the Iran Sanctions
Act or engages in any transaction that exceeds $3,500 with
Iran�s Revolutionary Guard Corps or any of its officials,
agents, or affiliates, the property and interests in property of
which are blocked pursuant to the International Emergency
Economic Powers Act, provide rationale why it is essential to
the national security interests of the United States for the Pres-
ident to waive the prohibition on contracting with this offeror,
as required by section 6(b)(5) of the Iran Sanctions Act.

(6) Documentation regarding the offeror�s past perfor-
mance and integrity (see the Past Performance Information
Retrieval System and the Federal Awardee Performance
Information and Integrity System at www.ppirs.gov, and any
other relevant information).

FAC 2005�83 OCTOBER 1, 2015



25.703-4 FEDERAL ACQUISITION REGULATION

25.7-4

(7) Information regarding the offeror�s relationship or
connection with other firms that�

(i) Export sensitive technology to the government of
Iran or any entities or individuals owned or controlled by, or
acting on behalf or at the direction of, the government of Iran;

(ii) Conduct activities for which sanctions may be
imposed under section 5 of the Iran Sanctions Act; or

(iii) Conduct any transaction that exceeds $3,500
with Iran�s Revolutionary Guard Corps or any of its officials,
agents, or affiliates, the property and interests in property of
which are blocked pursuant to the International Emergency
Economic Powers Act.

(8) Describe�

(i) The sensitive technology and the entity or indi-
vidual to which it was exported (i.e., the government of Iran
or an entity or individual owned or controlled by, or acting on
behalf or at the direction of, the government of Iran);

(ii) The activities in which the offeror is engaged for
which sanctions may be imposed under section 5 of the Iran

Sanctions Act; or

(iii) The transactions that exceed $3,500 with Iran�s
Revolutionary Guard Corps or any of its officials, agents, or
affiliates, the property and interests in property of which are
blocked pursuant to the International Emergency Economic
Powers Act.
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(9) A bid bond does not list the United States as obligee,
but correctly identifies the offeror, the solicitation number,
and the name and location of the project involved, so long as
it is acceptable in all other respects.

28.102 Performance and payment bonds and alternative
payment protections for construction contracts.

28.102-1 General.

(a) 40 U.S.C. chapter 31, subchapter III, Bonds (formerly
known as the Miller Act), requires performance and payment
bonds for any construction contract exceeding $150,000,
except that this requirement may be waived�

(1) By the contracting officer for as much of the work
as is to be performed in a foreign country upon finding that it
is impracticable for the contractor to furnish such bond; or

(2) As otherwise authorized by the Bonds statute or
other law.

(b)(1) Pursuant to 40 U.S.C. 3132, for construction con-
tracts greater than $35,000, but not greater than $150,000, the
contracting officer shall select two or more of the following
payment protections, giving particular consideration to inclu-
sion of an irrevocable letter of credit as one of the selected
alternatives:

(i) A payment bond.

(ii) An irrevocable letter of credit (ILC).

(iii) A tripartite escrow agreement. The prime con-
tractor establishes an escrow account in a federally insured
financial institution and enters into a tripartite escrow agree-
ment with the financial institution, as escrow agent, and all of
the suppliers of labor and material. The escrow agreement
shall establish the terms of payment under the contract and of
resolution of disputes among the parties. The Government
makes payments to the contractor�s escrow account, and the
escrow agent distributes the payments in accordance with the
agreement, or triggers the disputes resolution procedures if
required.

(iv) Certificates of deposit. The contractor deposits
certificates of deposit from a federally insured financial insti-
tution with the contracting officer, in an acceptable form, exe-
cutable by the contracting officer.

(v) A deposit of the types of security listed in
28.204-1 and 28.204-2.

(2) The contractor shall submit to the Government one
of the payment protections selected by the contracting officer.

(c) The contractor shall furnish all bonds or alternative
payment protection, including any necessary reinsurance
agreements, before receiving a notice to proceed with the
work or being allowed to start work.

28.102-2 Amount required.

(a) Definition. As used in this subsection�

�Original contract price� means the award price of the con-
tract; or, for requirements contracts, the price payable for the
estimated total quantity; or, for indefinite-quantity contracts,
the price payable for the specified minimum quantity. Origi-
nal contract price does not include the price of any options,
except those options exercised at the time of contract award.

(b) Contracts exceeding $150,000� (1) Performance
bonds. Unless the contracting officer determines that a lesser
amount is adequate for the protection of the Government, the
penal amount of performance bonds must equal�

(i) 100 percent of the original contract price; and
(ii) If the contract price increases, an additional

amount equal to 100 percent of the increase.
(2) Payment bonds. (i) Unless the contracting officer

makes a written determination supported by specific findings
that a payment bond in this amount is impractical, the amount
of the payment bond must equal�

(A) 100 percent of the original contract price; and
(B) If the contract price increases, an additional

amount equal to 100 percent of the increase.
(ii) The amount of the payment bond must be no less

than the amount of the performance bond.
(c) Contracts exceeding $35,000 but not exceeding

$150,000. Unless the contracting officer determines that a
lesser amount is adequate for the protection of the Govern-
ment, the penal amount of the payment bond or the amount of
alternative payment protection must equal�

(1) 100 percent of the original contract price; and
(2) If the contract price increases, an additional amount

equal to 100 percent of the increase.
(d) Securing additional payment protection. If the contract

price increases, the Government must secure any needed addi-
tional protection by directing the contractor to�

(1) Increase the penal sum of the existing bond;
(2) Obtain an additional bond; or
(3) Furnish additional alternative payment protection.

(e) Reducing amounts. The contracting officer may reduce
the amount of security to support a bond, subject to the con-
ditions of 28.203-5(c) or 28.204(b).

28.102-3 Contract clauses.
(a) Insert a clause substantially the same as the clause at

52.228-15, Performance and Payment Bonds�Construction,
in solicitations and contracts for construction that contain a
requirement for performance and payment bonds if the resul-
tant contract is expected to exceed $150,000. The contracting
officer may revise paragraphs (b)(1) and/or (b)(2) of the
clause to establish a lower percentage in accordance with
28.102-2(b). If the provision at 52.228-1 is not included in the
solicitation, the contracting officer must set a period of time
for return of executed bonds.

(b) Insert the clause at 52.228-13, Alternative Payment
Protections, in solicitations and contracts for construction,
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when the estimated or actual value exceeds $35,000 but does
not exceed $150,000. Complete the clause by specifying the
payment protections selected (see 28.102-1(b)(1)) and the
deadline for submission. The contracting officer may revise
paragraph (b) of the clause to establish a lower percentage in
accordance with 28.102-2(c).

28.103 Performance and payment bonds for other than
construction contracts.

28.103-1 General.

(a) Generally, agencies shall not require performance and
payment bonds for other than construction contracts. How-
ever, performance and payment bonds may be used as permit-
ted in 28.103-2 and 28.103-3.

(b) The contractor shall furnish all bonds before receiving
a notice to proceed with the work.

(c) No bond shall be required after the contract has been
awarded if it was not specifically required in the contract,
except as may be determined necessary for a contract
modification.

28.103-2 Performance bonds.

(a) Performance bonds may be required for contracts
exceeding the simplified acquisition threshold when neces-
sary to protect the Government�s interest. The following situ-
ations may warrant a performance bond:

(1) Government property or funds are to be provided to
the contractor for use in performing the contract or as partial
compensation (as in retention of salvaged material).

(2) A contractor sells assets to or merges with another
concern, and the Government, after recognizing the latter con-
cern as the successor in interest, desires assurance that it is
financially capable.

(3) Substantial progress payments are made before
delivery of end items starts.

(4) Contracts are for dismantling, demolition, or
removal of improvements.

(b) The Government may require additional performance
bond protection when a contract price is increased.

(c) The contracting officer must determine the contractor�s
responsibility (see Subpart 9.1) even though a bond has been
or can be obtained.

28.103-3 Payment bonds.

(a) A payment bond is required only when a performance
bond is required, and if the use of payment bond is in the Gov-
ernment�s interest.

(b) When a contract price is increased, the Government
may require additional bond protection in an amount adequate
to protect suppliers of labor and material.

28.103-4 Contract clause.
The contracting officer shall insert a clause substantially

the same as the clause at 52.228-16, Performance and Pay-
ment Bonds�Other than Construction, in solicitations and
contracts that contain a requirement for both payment and per-
formance bonds. The contracting officer shall determine the
amount of each bond for insertion in the clause. The amount
shall be adequate to protect the interest of the Government.
The contracting officer shall also set a period of time (nor-
mally 10 days) for return of executed bonds. Alternate I shall
be used when only performance bonds are required.

28.104 Annual performance bonds.
(a) Annual performance bonds only apply to nonconstruc-

tion contracts. They shall provide a gross penal sum applica-
ble to the total amount of all covered contracts.

(b) When the penal sums obligated by contracts are
approximately equal to or exceed the penal sum of the annual
performance bond, an additional bond will be required to
cover additional contracts.

28.105 Other types of bonds.
The head of the contracting activity may approve using

other types of bonds in connection with acquiring particular
supplies or services. These types include advance payment
bonds and patent infringement bonds.

28.105-1 Advance payment bonds.
Advance payment bonds may be required only when the

contract contains an advance payment provision and a perfor-
mance bond is not furnished. The contracting officer shall
determine the amount of the advance payment bond necessary
to protect the Government.

28.105-2 Patent infringement bonds.
(a) Contracts providing for patent indemnity may require

these bonds only if�
(1) A performance bond is not furnished; and
(2) The financial responsibility of the contractor is

unknown or doubtful.
(b) The contracting officer shall determine the penal sum.

28.106 Administration.

28.106-1 Bonds and bond-related forms.
The following Standard Forms (SF�s) and Optional Forms

(OF�s) shown in 53.301 and 53.302, shall be used, except in
foreign countries, when a bid bond, performance or payment
bond, or an individual surety is required. The bond forms shall
be used as indicated in the instruction portion of each form:

(a) SF 24, Bid Bond (see 28.101).
(b) SF 25, Performance Bond (see 28.102-1 and

28.106-3(b)).
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Subpart 30.2�CAS Program Requirements

30.201 Contract requirements.
Title 48 CFR 9903.201-1 (FAR Appendix) describes the

rules for determining whether a proposed contract or subcon-
tract is exempt from CAS. Negotiated contracts not exempt in
accordance with 48 CFR 9903.201-1(b) shall be subject to
CAS. A CAS-covered contract may be subject to either full or
modified coverage. The rules for determining whether full or
modified coverage applies are in 48 CFR 9903.201-2
(FAR Appendix).

30.201-1 CAS applicability.

See 48 CFR 9903.201-1 (FAR Appendix).

30.201-2 Types of CAS coverage.
See 48 CFR 9903.201-2 (FAR Appendix).

30.201-3 Solicitation provisions.
(a) The contracting officer shall insert the provision at

52.230-1, Cost Accounting Standards Notices and Certifica-
tion, in solicitations for proposed contracts subject to CAS as
specified in 48 CFR 9903.201 (FAR Appendix).

(b) If an award to an educational institution is contem-
plated prior to July 1, 1997, the contracting officer shall insert
the basic provision set forth at 52.230-1 with its Alternate I,
unless the contract is to be performed by a Federally Funded
Research and Development Center (FFRDC) (see 48 CFR
9903.201-2(c)(5) (FAR Appendix)), or the provision at
48 CFR 9903.201-2(c)(6) (FAR Appendix) applies.

(c) Insert the provision at FAR 52.230-7, Proposal Disclo-
sure�Cost Accounting Practice Changes, in solicitations for
contracts subject to CAS as specified in 48 CFR 9903.201
(FAR Appendix).

30.201-4 Contract clauses.
(a) Cost accounting standards.(1) The contracting officer

shall insert the clause at FAR 52.230-2, Cost Accounting
Standards, in negotiated contracts, unless the contract is
exempted (see 48 CFR 9903.201-1 (FAR Appendix)), the
contract is subject to modified coverage (see 48 CFR
9903.201-2 (FAR Appendix)), or the clause prescribed in
paragraph (c) of this subsection is used.

(2) The clause at FAR 52.230-2 requires the contractor
to comply with all CAS specified in 48 CFR 9904
(FAR Appendix), to disclose actual cost accounting practices
(applicable to CAS-covered contracts only), and to follow dis-
closed and established cost accounting practices consistently.

(b) Disclosure and consistency of cost accounting prac-
tices.(1) Insert the clause at FAR 52.230-3, Disclosure and
Consistency of Cost Accounting Practices, in negotiated con-
tracts when the contract amount is over $750,000, but less
than $50 million, and the offeror certifies it is eligible for and
elects to use modified CAS coverage (see 48 CFR 9903.201-2

(FAR Appendix)), unless the clause prescribed in
paragraph (c) of this subsection is used.

(2) The clause at FAR 52.230-3 requires the contractor
to comply with 48 CFR 9904.401, 9904.402, 9904.405, and
9904.406 (FAR Appendix) to disclose (if it meets certain
requirements) actual cost accounting practices, and to follow
consistently its established cost accounting practices.

(c) Disclosure and Consistency of Cost Accounting Prac-
tices-Foreign Concerns. (1) The contracting officer shall
insert the clause at FAR 52.230-4, Disclosure and Consistency
of Cost Accounting Practices-Foreign Concerns, in negoti-
ated contracts with foreign concerns, unless the contract is
otherwise exempt from CAS (see 48 CFR 9903.201-1). For-
eign concerns do not include foreign governments or their
agents or instrumentalities.

(2) The clause at 52.230-4 requires the contractor to
comply with 48 CFR 9904.401 and 48 CFR 9904.402 to dis-
close (if it meets certain requirements) actual cost accounting
practices, and to follow consistently its disclosed and estab-
lished cost accounting practices.

(d) Administration of cost accounting standards.(1) The
contracting officer shall insert the clause at FAR 52.230-6,
Administration of Cost Accounting Standards, in contracts
containing any of the clauses prescribed in paragraphs (a), (b),
(c), or (e) of this subsection.

(2) The clause at FAR 52.230-6 specifies rules for
administering CAS requirements and procedures to be fol-
lowed in cases of failure to comply.

(e) Cost accounting standards�educational institutions.

(1) The contracting officer shall insert the clause at
FAR 52.230-5, Cost Accounting Standards�Educational
Institution, in negotiated contracts awarded to educational
institutions, unless the contract is exempted (see
48 CFR 9903.201-1 (FAR Appendix)), the contract is to be
performed by an FFRDC (see 48 CFR 9903.201-2(c)(5)
(FAR Appendix)), or the provision at
48 CFR 9903.201-2(c)(6) (FAR Appendix) applies.

(2) The clause at FAR 52.230-5 requires the educational
institution to comply with all CAS specified in 48 CFR 9905
(FAR Appendix), to disclose actual cost accounting practices
as required by 48 CFR 9903.202-1(f) (FAR Appendix), and to
follow disclosed and established cost accounting practices
consistently.

30.201-5 Waiver.

(a) The head of the agency�

(1) May waive the applicability of CAS for a particular
contract or subcontract under the conditions listed in
paragraph (b) of this subsection; and

(2) Must not delegate this waiver authority to any offi-
cial in the agency below the senior contract policymaking
level.

(b) The head of the agency may grant a waiver when one
of the following conditions exists:
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(1) The contract or subcontract value is less than
$15,000,000, and the head of the agency determines, in writ-
ing, that the segment of the contractor or subcontractor that
will perform the contract or subcontract�

(i) Is primarily engaged in the sale of commercial
items; and

(ii) Has no contracts or subcontracts that are subject
to CAS.

(2) The head of the agency determines that exceptional
circumstances exist whereby a waiver of CAS is necessary to
meet the needs of the agency. Exceptional circumstances exist
only when the benefits to be derived from waiving the CAS
outweigh the risk associated with the waiver. The determina-
tion that exceptional circumstances exist must�

(i) Be set forth in writing; and

(ii) Include a statement of the specific circumstances
that justify granting the waiver.

(c) When one of the conditions in paragraph (b) of this sub-
section exists, the request for waiver should include the
following:

(1) The amount of the proposed award.

(2) A description of the contract or subcontract type
(e.g., firm-fixed-price, cost-reimbursement).

(3) Whether the segment(s) that will perform the con-
tract or subcontract has CAS-covered contracts or
subcontracts.

(4) A description of the item(s) being procured.

(5) When the contractor or subcontractor will not accept
the contract or subcontract if CAS applies, a statement to that
effect.

(6) Whether certified cost or pricing data will be
obtained, and if so, a discussion of how the data will be used
in negotiating the contract or subcontract price.

(7) The benefits to the Government of waiving CAS.

(8) The potential risk to the Government of waiving
CAS.

(9) The date by which the waiver is needed.

(10) Any other information that may be useful in eval-
uating the request.

(d) When neither of the conditions in paragraph (b) of this
subsection exists, the waiver request must be prepared in
accordance with 48 CFR 9903.201-5(e) (FAR Appendix) and
submitted to the CAS Board.

(e) Each agency must report any waivers granted under
paragraph (a) of this subsection to the CAS Board, on a fiscal
year basis, not later than 90 days after the close of the Gov-
ernment�s fiscal year.

30.201-6 Findings.

See 48 CFR 9903.201-6 (FAR Appendix).

30.201-7 Cognizant Federal agency responsibilities.

See 48 CFR 9903.201-7 (FAR Appendix).

30.202 Disclosure requirements.

30.202-1 General requirements.

See 48 CFR 9903.202-1 (FAR Appendix).

30.202-2 Impracticality of submission.

See 48 CFR 9903.202-2 (FAR Appendix).

30.202-3 Amendments and revisions.

See 48 CFR 9903.202-3 (FAR Appendix).

30.202-4 Privileged and confidential information.

See 48 CFR 9903.202-4 (FAR Appendix).

30.202-5 Filing Disclosure Statements.

See 48 CFR 9903.202-5 (FAR Appendix).

30.202-6 Responsibilities.

(a) The contracting officer is responsible for determining
when a proposed contract may require CAS coverage and for
including the appropriate notice in the solicitation. The con-
tracting officer must then ensure that the offeror has made the
required solicitation certifications and that required Disclo-
sure Statements are submitted. (Also see 48 CFR 9903.201-3
and 9903.202 (FAR Appendix).)

(b) The contracting officer shall not award a CAS-covered
contract until the cognizant Federal agency official (CFAO)
has made a written determination that a required Disclosure
Statement is adequate unless, in order to protect the Govern-
ment's interest, the agency head, on a nondelegable basis,
authorizes award without obtaining submission of the
required Disclosure Statement (see 48 CFR 9903.202-2). In
this event, the contractor shall submit the required Disclosure
Statement and the CFAO shall make a determination of ade-
quacy as soon as possible after the award.

(c) The cognizant auditor is responsible for conducting
reviews of Disclosure Statements for adequacy and
compliance.

(d) The CFAO is responsible for issuing determinations of
adequacy and compliance of the Disclosure Statement.

30.202-7 Determinations.

(a) Adequacy determination.(1) As prescribed by 48 CFR
9903.202-6 (FAR Appendix), the auditor shall�

(i) Conduct a review of the Disclosure Statement to
ascertain whether it is current, accurate, and complete; and

(ii) Report the results to the CFAO.

(2) The CFAO shall determine if the Disclosure State-
ment adequately describes the contractor�s cost accounting
practices. Also, the CFAO shall�

(i) If the Disclosure Statement is adequate, notify the
contractor in writing, and provide a copy to the auditor with
a copy to the contracting officer if the proposal triggers sub-
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42.705-4 State and local governments.
OMB Circular No. A-87 concerning cost principles for

state and local governments (see Subpart 31.6) establishes the
cognizant agency concept and procedures for determining a
cognizant agency for approving state and local government
indirect costs associated with federally-funded programs and
activities. The indirect cost rates negotiated by the cognizant
agency will be used by all Federal agencies that also award
contracts to these same state and local governments.

42.705-5 Nonprofit organizations other than educational
and state and local governments.
(See OMB Circular No. A-122.)

42.706 Distribution of documents.
(a) The contracting officer or auditor shall promptly dis-

tribute executed copies of the indirect cost rate agreement to
the contractor and to each affected contracting agency and
shall provide copies of the agreement for the contract files, in
accordance with the guidance for contract modifications in
Subpart 4.2, Contract Distribution.

(b) Copies of the negotiation memorandum prepared under
contracting officer determination or audit report prepared
under auditor determination shall be furnished, as appropriate,
to the contracting offices and Government audit offices.

42.707 Cost-sharing rates and limitations on indirect cost
rates.
(a) Cost-sharing arrangements, when authorized, may call

for the contractor to participate in the costs of the contract by
accepting indirect cost rates lower than the anticipated actual
rates. In such cases, a negotiated indirect cost rate ceiling may
be incorporated into the contract for prospective application.
For cost sharing under research and development contracts,
see 35.003(b).

(b)(1) Other situations may make it prudent to provide a
final indirect cost rate ceiling in a contract. Examples of such
circumstances are when the proposed contractor�

(i) Is a new or recently reorganized company, and
there is no past or recent record of incurred indirect costs;

(ii) Has a recent record of a rapidly increasing indi-
rect cost rate due to a declining volume of sales without a com-
mensurate decline in indirect expenses; or

(iii) Seeks to enhance its competitive position in a
particular circumstance by basing its proposal on indirect cost
rates lower than those that may reasonably be expected to
occur during contract performance, thereby causing a cost
overrun.

(2) In such cases, an equitable ceiling covering the final
indirect cost rates may be negotiated and specified in the
contract.

(c) When ceiling provisions are utilized, the contract shall
also provide that�

(1) The Government will not be obligated to pay any
additional amount should the final indirect cost rates exceed
the negotiated ceiling rates, and

(2) In the event the final indirect cost rates are less than
the negotiated ceiling rates, the negotiated rates will be
reduced to conform with the lower rates.

42.708 Quick-closeout procedure.
(a) The contracting officer responsible for contract close-

out shall negotiate the settlement of direct and indirect costs
for a specific contract, task order, or delivery order to be
closed, in advance of the determination of final direct costs
and indirect rates set forth in 42.705, if�

(1) The contract, task order, or delivery order is physi-
cally complete;

(2) The amount of unsettled direct costs and indirect
costs to be allocated to the contract, task order, or delivery
order is relatively insignificant. Cost amounts will be consid-
ered relatively insignificant when the total unsettled direct
costs and indirect costs to be allocated to any one contract,
task order, or delivery order does not exceed the lesser of�

(i) $1,000,000; or
(ii) 10 percent of the total contract, task order, or

delivery order amount;
(3) The contracting officer performs a risk assessment

and determines that the use of the quick-closeout procedure is
appropriate. The risk assessment shall include�

(i) Consideration of the contractor�s accounting, esti-
mating, and purchasing systems;

(ii) Other concerns of the cognizant contract audi-
tors; and

(iii) Any other pertinent information, such as, docu-
mented history of Federal Government approved indirect cost
rate agreements, changes to contractor�s rate structure, vola-
tility of rate fluctuations during affected periods, mergers or
acquisitions, special contract provisions limiting contractor�s
recovery of otherwise allowable indirect costs under cost
reimbursement or time-and-materials contracts; and

(4) Agreement can be reached on a reasonable estimate
of allocable dollars.

(b) Determinations of final indirect costs under the quick-
closeout procedure provided for by the Allowable Cost and
Payment clause at 52.216-7 shall be final for the contract it
covers and no adjustment shall be made to other contracts for
over- or under-recoveries of costs allocated or allocable to the
contract covered by the agreement.

(c) Indirect cost rates used in the quick closeout of a con-
tract shall not be considered a binding precedent when estab-
lishing the final indirect cost rates for other contracts.

42.709 Scope.
(a) This section implements 10 U.S.C. 2324(a) through (d)

and 41 U.S.C. 4303. It covers the assessment of penalties
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against contractors which include unallowable indirect costs
in�

(1) Final indirect cost rate proposals; or

(2) The final statement of costs incurred or estimated to
be incurred under a fixed-price incentive contract.

(b) This section applies to all contracts in excess of
$750,000, except fixed-price contracts without cost incentives
or any firm-fixed-price contracts for the purchase of commer-
cial items.

42.709-1 General.

(a) The following penalties apply to contracts covered by
this section:

(1) If the indirect cost is expressly unallowable under a
cost principle in the FAR, or an executive agency supplement
to the FAR, that defines the allowability of specific selected
costs, the penalty is equal to�

(i) The amount of the disallowed costs allocated to
contracts that are subject to this section for which an indirect
cost proposal has been submitted; plus

(ii) Interest on the paid portion, if any, of the
disallowance.

(2) If the indirect cost was determined to be unallowable
for that contractor before proposal submission, the penalty is
two times the amount in paragraph (a)(1)(i) of this section.

(b) These penalties are in addition to other administrative,
civil, and criminal penalties provided by law.

(c) It is not necessary for unallowable costs to have been
paid to the contractor in order to assess a penalty.

42.709-2 Responsibilities.

(a) The cognizant contracting officer is responsible for�

(1) Determining whether the penalties in 42.709-1(a)
should be assessed;

(2) Determining whether such penalties should be
waived pursuant to 42.709-5; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the contrac-
tor knowingly submitted unallowable costs.

(b) The contract auditor, in the review and/or the determi-
nation of final indirect cost proposals for contracts subject to
this section, is responsible for�

(1) Recommending to the contracting officer which
costs may be unallowable and subject to the penalties in
42.709-1(a);

(2) Providing rationale and supporting documentation
for any recommendation; and

(3) Referring the matter to the appropriate criminal
investigative organization for review and for appropriate
coordination of remedies, if there is evidence that the contrac-
tor knowingly submitted unallowable costs.

42.709-3 Assessing the penalty.

Unless a waiver is granted pursuant to 42.709-5, the cog-
nizant contracting officer shall�

(a) Assess the penalty in 42.709-1(a)(1), when the submit-
ted cost is expressly unallowable under a cost principle in the
FAR or an executive agency supplement that defines the
allowability of specific selected costs; or

(b) Assess the penalty in 42.709-1(a)(2), when the submit-
ted cost was determined to be unallowable for that contractor
prior to submission of the proposal. Prior determinations of
unallowability may be evidenced by�

(1) A DCAA Form 1, Notice of Contract Costs Sus-
pended and/or Disapproved (see 48 CFR 242.705-2), or any
similar notice which the contractor elected not to appeal and
was not withdrawn by the cognizant Government agency;

(2) A contracting officer final decision which was not
appealed;

(3) A prior executive agency Board of Contract Appeals
or court decision involving the contractor, which upheld the
cost disallowance; or

(4) A determination or agreement of unallowability
under 31.201-6.

(c) Issue a final decision (see 33.211) which includes a
demand for payment of any penalty assessed under
paragraph (a) or (b) of this section. The letter shall state that
the determination is a final decision under the Disputes clause
of the contract. (Demanding payment of the penalty is sepa-
rate from demanding repayment of any paid portion of the dis-
allowed cost.)

42.709-4 Computing interest.

For 42.709-1(a)(1)(ii), compute interest on any paid por-
tion of the disallowed cost as follows:

(a) Consider the overpayment to have occurred, and inter-
est to have begun accumulating, from the midpoint of the con-
tractor�s fiscal year. Use an alternate equitable method if the
cost was not paid evenly over the fiscal year.

(b) Use the interest rate specified by the Secretary of the
Treasury pursuant to Pub. L. 92-41 (85 Stat. 97).

(c) Compute interest from the date of overpayment to the
date of the demand letter for payment of the penalty.

(d) Determine the paid portion of the disallowed costs in
consultation with the contract auditor.

42.709-5 Waiver of the penalty.

The cognizant contracting officer shall waive the penalties
at 42.709-1(a) when�

(a) The contractor withdraws the proposal before the Gov-
ernment formally initiates an audit of the proposal and the
contractor submits a revised proposal (an audit will be deemed
to be formally initiated when the Government provides the
contractor with written notice, or holds an entrance confer-
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ence, indicating that audit work on a specific final indirect
cost proposal has begun);

(b) The amount of the unallowable costs under the proposal
which are subject to the penalty is $10,000 or less (i.e., if the
amount of expressly or previously determined unallowable
costs which would be allocated to the contracts specified in
42.709(b) is $10,000 or less); or

(c) The contractor demonstrates, to the cognizant contract-
ing officer�s satisfaction, that�

(1) It has established policies and personnel training and
an internal control and review system that provide assurance
that unallowable costs subject to penalties are precluded from
being included in the contractor�s final indirect cost rate pro-
posals (e.g., the types of controls required for satisfactory par-
ticipation in the Department of Defense sponsored self-
governance programs, specific accounting controls over indi-
rect costs, compliance tests which demonstrate that the con-

trols are effective, and Government audits which have not
disclosed recurring instances of expressly unallowable costs);
and

(2) The unallowable costs subject to the penalty were
inadvertently incorporated into the proposal; i.e., their inclu-
sion resulted from an unintentional error, notwithstanding the
exercise of due care.

42.709-6 Contract clause.

Use the clause at 52.242-3, Penalties for Unallowable
Costs, in all solicitations and contracts over $750,000 except
fixed-price contracts without cost incentives or any firm-
fixed-price contract for the purchase of commercial items.
Generally, covered contracts are those which contain one of
the clauses at 52.216-7, 52.216-16, or 52.216-17, or a similar
clause from an executive agency�s supplement to the FAR.
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42.15-1

Subpart 42.15�Contractor Performance 
Information

42.1500 Scope of subpart.

This subpart provides policies and establishes responsibil-
ities for recording and maintaining contractor performance
information. This subpart does not apply to procedures used
by agencies in determining fees under award or incentive fee
contracts. See subpart 16.4. However, the fee amount paid to
contractors should be reflective of the contractor�s perfor-
mance and the past performance evaluation should closely
parallel and be consistent with the fee determinations.

42.1501 General.

(a) Past performance information (including the ratings
and supporting narratives) is relevant information, for future
source selection purposes, regarding a contractor�s actions
under previously awarded contracts or orders. It includes, for
example, the contractor�s record of�

(1) Conforming to requirements and to standards of
good workmanship;

(2) Forecasting and controlling costs;

(3) Adherence to schedules, including the administra-
tive aspects of performance;

(4) Reasonable and cooperative behavior and commit-
ment to customer satisfaction;

(5) Reporting into databases (see subpart 4.14, and
reporting requirements in the solicitation provisions and
clauses referenced in 9.104-7);

(6) Integrity and business ethics; and

(7) Business-like concern for the interest of the cus-
tomer.

(b) Agencies shall monitor their compliance with the past
performance evaluation requirements (see 42.1502), and use
the Contractor Performance Assessment Reporting System
(CPARS) and Past Performance Information Retrieval Sys-
tem (PPIRS) metric tools to measure the quality and timely
reporting of past performance information.

42.1502 Policy.

(a) General. Past performance evaluations shall be pre-
pared at least annually and at the time the work under a con-
tract or order is completed. Past performance evaluations are
required for contracts and orders as specified in paragraphs (b)
through (f) of this section, including contracts and orders per-
formed outside the United States. These evaluations are gen-
erally for the entity, division, or unit that performed the
contract or order. Past performance information shall be
entered into CPARS, the Governmentwide evaluation report-
ing tool for all past performance reports on contracts and
orders. Instructions for submitting evaluations into CPARS
are available at http://www.cpars.gov/.

(b) Contracts. Except as provided in paragraphs (e), (f),
and (h) of this section, agencies shall prepare evaluations of
contractor performance for each contract (as defined in FAR
part 2) that exceeds the simplified acquisition threshold and
for each order that exceeds the simplified acquisition thresh-
old. Agencies are required to prepare an evaluation if a mod-
ification to the contract causes the dollar amount to exceed the
simplified acquisition threshold.

(c) Orders under multiple-agency contracts. Agencies
shall prepare an evaluation of contractor performance for each
order that exceeds the simplified acquisition threshold that is
placed under a Federal Supply Schedule contract or placed
under a task-order contract or a delivery-order contract
awarded by another agency (i.e., Governmentwide acquisi-
tion contract or multi-agency contract). Agencies placing
orders under their own multiple-agency contract shall also
prepare evaluations for their own orders. This evaluation shall
not consider the requirements under paragraph (g) of this sec-
tion. Agencies are required to prepare an evaluation if a mod-
ification to the order causes the dollar amount to exceed the
simplified acquisition threshold.

(d) Orders under single-agency contracts. For single-
agency task-order and delivery-order contracts, the contract-
ing officer may require performance evaluations for each
order in excess of the simplified acquisition threshold when
such evaluations would produce more useful past perfor-
mance information for source selection officials than that con-
tained in the overall contract evaluation (e.g., when the scope
of the basic contract is very broad and the nature of individual
orders could be significantly different). This evaluation need
not consider the requirements under paragraph (g) of this sec-
tion unless the contracting officer deems it appropriate.

(e) Past performance evaluations shall be prepared for each
construction contract of $700,000 or more, and for each con-
struction contract terminated for default regardless of contract
value. Past performance evaluations may also be prepared for
construction contracts below $700,000.

(f) Past performance evaluations shall be prepared for each
architect-engineer services contract of $35,000 or more, and
for each architect-engineer services contract that is terminated
for default regardless of contract value. Past performance
evaluations may also be prepared for architect-engineer ser-
vices contracts below $35,000.

(g) Past performance evaluations shall include an assess-
ment of contractor performance against, and efforts to
achieve, the goals identified in the small business subcontract-
ing plan when the contract includes the clause at 52.219-9,
Small Business Subcontracting Plan.

(h) Agencies shall not evaluate performance for contracts
awarded under Subpart 8.7.

(i) Agencies shall promptly report other contractor infor-
mation in accordance with 42.1503(h).

FAC 2005�83 OCTOBER 1, 2015



42.1503 FEDERAL ACQUISITION REGULATION

42.15-2

42.1503 Procedures.

(a)(1) Agencies shall assign responsibility and manage-
ment accountability for the completeness of past performance
submissions. Agency procedures for the past performance
evaluation system shall�

(i) Generally provide for input to the evaluations
from the technical office, contracting office, program man-
agement office and, where appropriate, quality assurance and
end users of the product or service;

(ii) Identify and assign past performance evaluation
roles and responsibilities to those individuals responsible for
preparing and reviewing interim evaluations, if prepared, and
final evaluations (e.g., contracting officers, contracting offi-
cer representatives, project managers, and program manag-
ers). Those individuals identified may obtain information for
the evaluation of performance from the program office,
administrative contracting office, audit office, end users of the
product or service, and any other technical or business advi-
sor, as appropriate; and

(iii) Address management controls and appropriate
management reviews of past performance evaluations, to
include accountability for documenting past performance on
PPIRS.

(2) If agency procedures do not specify the individuals
responsible for past performance evaluation duties, the con-
tracting officer is responsible for this function.

(3) Interim evaluations may be prepared as required, in
accordance with agency procedures.

(b)(1) The evaluation should include a clear, non-technical
description of the principal purpose of the contract or order.
The evaluation should reflect how the contractor performed.
The evaluation should include clear relevant information that
accurately depicts the contractor�s performance, and be based
on objective facts supported by program and contract or order
performance data. The evaluations should be tailored to the
contract type, size, content, and complexity of the contractual
requirements.

(2) Evaluation factors for each assessment shall include,
at a minimum, the following:

(i) Technical (quality of product or service).

(ii) Cost control (not applicable for firm-fixed-price
or fixed-price with economic price adjustment arrangements).

(iii) Schedule/timeliness.

(iv) Management or business relations.

(v) Small business subcontracting (as applicable, see
Table 42-2).

(vi) Other (as applicable) (e.g., late or nonpayment to
subcontractors, trafficking violations, tax delinquency, failure
to report in accordance with contract terms and conditions,
defective cost or pricing data, terminations, suspension and
debarments).

(3) Evaluation factors may include subfactors.

(4) Each factor and subfactor used shall be evaluated
and a supporting narrative provided. Each evaluation factor,
as listed in paragraph (b)(2) of this section, shall be rated in
accordance with a five scale rating system (i.e., exceptional,
very good, satisfactory, marginal, and unsatisfactory). The
ratings and narratives must reflect the definitions in the tables
42-1 or 42-2 of this section.

(c)(1) When the contract provides for incentive fees, the
incentive-fee contract performance evaluation shall be
entered into CPARS.

(2) When the contract provides for award fee, the award
fee-contract performance adjectival rating as described in
16.401(e)(3) shall be entered into CPARS.

(d) Agency evaluations of contractor performance, includ-
ing both negative and positive evaluations, prepared under
this subpart shall be provided to the contractor as soon as prac-
ticable after completion of the evaluation. The contractor will
receive a CPARS-system generated notification when an eval-
uation is ready for comment. Contractors shall be afforded up
to 14 calendar days from the date of notification of availability
of the past performance evaluation to submit comments,
rebutting statements, or additional information. Agencies
shall provide for review at a level above the contracting offi-
cer to consider disagreements between the parties regarding
the evaluation. The ultimate conclusion on the performance
evaluation is a decision of the contracting agency. Copies of
the evaluation, contractor response, and review comments, if
any, shall be retained as part of the evaluation. These evalua-
tions may be used to support future award decisions, and
should therefore be marked �Source Selection Information�.
Evaluation of Federal Prison Industries (FPI) performance
may be used to support a waiver request (see 8.604) when FPI
is a mandatory source in accordance with subpart 8.6. The
completed evaluation shall not be released to other than Gov-
ernment personnel and the contractor whose performance is
being evaluated during the period the information may be
used to provide source selection information. Disclosure of
such information could cause harm both to the commercial
interest of the Government and to the competitive position of
the contractor being evaluated as well as impede the effi-
ciency of Government operations. Evaluations used in deter-
mining award or incentive fee payments may also be used to
satisfy the requirements of this subpart. A copy of the annual
or final past performance evaluation shall be provided to the
contractor as soon as it is finalized.

(e) Agencies shall require frequent evaluation (e.g.,
monthly, quarterly) of agency compliance with the reporting
requirements in 42.1502, so agencies can readily identify
delinquent past performance reports and monitor their reports
for quality control.

(f) Agencies shall prepare and submit all past performance
evaluations electronically in the CPARS at http://
www.cpars.gov/. These evaluations, including any contractor-
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50.000 Scope of part.

This part�

(a)(1) Prescribes policies and procedures for entering into,
amending, or modifying contracts in order to facilitate the
national defense under the extraordinary emergency authority
granted by Public Law 85-804 (50 U.S.C. 1431-1434) and
Executive Order 10789, dated November 14, 1958. It does not
cover advance payments (see subpart 32.4); and

(2) Implements indemnification authority granted by
Pub. L. 85-804 and paragraph 1A of E.O. 10789 with respect
to any matter that has been, or could be, designated by the Sec-
retary of Homeland Security as a qualified anti-terrorism tech-
nology as defined in the Support Anti-terrorism by Fostering
Effective Technologies Act of 2002 (SAFETY Act); and

(b) Implements SAFETY Act liability protections to pro-
mote development and use of anti-terrorism technologies.

Subpart 50.1�Extraordinary Contractual 
Actions

50.100 Definitions.

As used in this part�

�Approving authority� means an agency official or con-
tract adjustment board authorized to approve actions under
Pub. L. 85-804 and E.O. 10789.

�Secretarial level� means a level at or above the level of a
deputy assistant agency head, or a contract adjustment board.

50.101 General.

50.101-1 Authority.

(a) Pub. L. 85-804 empowers the President to authorize
agencies exercising functions in connection with the national
defense to enter into, amend, and modify contracts, without
regard to other provisions of law related to making, perform-
ing, amending, or modifying contracts, whenever the Presi-
dent considers that such action would facilitate the national
defense.

(b) E.O. 10789 authorizes the heads of the following agen-
cies to exercise the authority conferred by Pub. L. 85-804 and
to delegate it to other officials within the agency: the Govern-
ment Printing Office; the Department of Homeland Security;
the Tennessee Valley Authority; the National Aeronautics and
Space Administration; the General Services Administration;
the Defense, Army, Navy, Air Force, Treasury, Interior, Agri-
culture, Commerce, and Transportation Departments; the
Department of Energy for functions transferred to that Depart-
ment from other authorized agencies; and any other agency
that may be authorized by the President.

50.101-2 Policy.

(a) The authority conferred by Pub. L. 85-804 may not�

(1) Be used in a manner that encourages carelessness
and laxity on the part of persons engaged in the defense effort;
or

(2) Be relied upon when other adequate legal authority
exists within the agency.

(b) Actions authorized under Pub. L. 85-804 shall be
accomplished as expeditiously as practicable, consistent with
the care, restraint, and exercise of sound judgment appropriate
to the use of such extraordinary authority.

(c) Certain kinds of relief previously available only under
Pub. L. 85-804; e.g., rescission or reformation for mutual mis-
take, are now available under the authority of 41 U.S.C. chap-
ter 71, Contract Disputes. In accordance with paragraph (a)(2)
of this subsection, part 33 must be followed in preference to
subpart 50.1 for such relief. In case of doubt as to whether
part 33 applies, the contracting officer should seek legal
advice.

50.101-3 Records.

Agencies shall maintain complete records of all actions
taken under this subpart 50.1. For each request for relief pro-
cessed, these records shall include, as a minimum�

(a) The contractor�s request;

(b) All relevant memorandums, correspondence, affida-
vits, and other pertinent documents;

(c) The Memorandum of Decision (see 50.103-6 and
50.104-2); and

(d) A copy of the contractual document implementing an
approved request.

50.102 Delegation of and limitations on exercise of
authority.

50.102-1 Delegation of authority.

An agency head may delegate in writing authority under
Pub. L. 85-804 and E.O. 10789, subject to the following lim-
itations:

(a) Authority delegated shall be to a level high enough to
ensure uniformity of action.

(b) Authority to approve requests to obligate the Govern-
ment in excess of $70,000 may not be delegated below the sec-
retarial level.

(c) Regardless of dollar amount, authority to approve any
amendment without consideration that increases the contract
price or unit price may not be delegated below the secretarial
level, except in extraordinary cases or classes of cases when
the agency head finds that special circumstances clearly jus-
tify such delegation.

(d) Regardless of dollar amount, authority to indemnify
against unusually hazardous or nuclear risks, including exten-
sion of such indemnification to subcontracts, shall be exer-
cised only by the Secretary or Administrator of the agency
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concerned, the Public Printer, or the Chairman of the Board of
Directors of the Tennessee Valley Authority (see 50.104-3).

50.102-2 Contract adjustment boards.
An agency head may establish a contract adjustment board

with authority to approve, authorize, and direct appropriate
action under this subpart 50.1 and to make all appropriate
determinations and findings. The decisions of the board shall
not be subject to appeal; however, the board may reconsider
and modify, correct, or reverse its previous decisions. The
board shall determine its own procedures and have authority
to take all action necessary or appropriate to conduct its func-
tions.

50.102-3 Limitations on exercise of authority.
(a) Pub. L. 85-804 is not authority for�

(1) Using a cost-plus-a-percentage-of-cost system of
contracting;

(2) Making any contract that violates existing law lim-
iting profit or fees;

(3) Providing for other than full and open competition
for award of contracts for supplies or services; or

(4) Waiving any bid bond, payment bond, performance
bond, or other bond required by law.

(b) No contract, amendment, or modification shall be made
under Pub. L. 85-804�s authority�

(1) Unless the approving authority finds that the action
will facilitate the national defense;

(2) Unless other legal authority within the agency con-
cerned is deemed to be lacking or inadequate;

(3) Except within the limits of the amounts appropriated
and the statutory contract authorization (however, indemnifi-
cation agreements authorized by an agency head (50.104-3)
are not limited to amounts appropriated or to contract autho-
rization); and

(4) That will obligate the Government for any amount
over $34 million, unless the Senate and House Committees on
Armed Services are notified in writing of the proposed obli-
gation and 60 days of continuous session of Congress have
passed since the transmittal of such notification. However,
this paragraph (b)(4) does not apply to indemnification agree-
ments authorized under 50.104-3.

(c) No contract shall be amended or modified unless the
contractor submits a request before all obligations (including
final payment) under the contract have been discharged. No
amendment or modification shall increase the contract price
to an amount higher than the lowest rejected bid of any
responsible bidder, if the contract was negotiated under
14.404-1(f).

(d) No informal commitment shall be formalized unless�
(1) The contractor submits a written request for pay-

ment within 6 months after furnishing, or arranging to furnish,
supplies or services in reliance upon the commitment; and

(2) The approving authority finds that, at the time the
commitment was made, it was impracticable to use normal
contracting procedures.

(e) The exercise of authority by officials below the secre-
tarial level is subject to the following additional limitations:

(1) The action shall not�
(i) Release a contractor from performance of an obli-

gation over $70,000;
(ii) Result in an increase in cost to the Government

over $70,000;
(iii) Deal with, or directly affect, any matter that has

been submitted to the Government Accountability Office; or
(iv) Involve disposal of Government surplus prop-

erty.
(2) Mistakes shall not be corrected by an action obligat-

ing the Government for over $1,000, unless the contracting
officer receives notice of the mistake before final payment.

(3) The correction of a contract because of a mistake in
its making shall not increase the original contract price to an
amount higher than the next lowest responsive offer of a
responsible offeror.

(f) No executive department or agency shall exercise the
indemnification authority granted under paragraph 1A of E.O.
10789 with respect to any supply or service that has been, or
could be, designated by the Secretary of Homeland Security
as a qualified anti-terrorism technology unless�

(1) For the Department of Defense, the Secretary of
Defense has determined that the exercise of authority under
E.O. 10789 is necessary for the timely and effective conduct
of the United States military or intelligence activities, after
consideration of the authority provided under the SAFETY
Act (Subtitle G of title VIII of the Homeland Security Act of
2002, 6 U.S.C. 441-444); or

(2) For other departments and agencies that have
authority under E.O. 10789�

(i) The Secretary of Homeland Security has advised
whether the use of the authority under the SAFETY Act would
be appropriate; and

(ii) The Director of the Office of Management and
Budget has approved the exercise of authority under the Exec-
utive order.

50.103 Contract adjustments.
This section prescribes standards and procedures for pro-

cessing contractors� requests for contract adjustment under
Pub. L. 85-804 and E.O. 10789.

50.103-1 General.
The fact that losses occur under a contract is not sufficient

basis for exercising the authority conferred by Pub. L. 85-804.
Whether appropriate action will facilitate the national defense
is a judgment to be made on the basis of all of the facts of the
case. Although it is impossible to predict or enumerate all the
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(g) Subcontracts. (1) The Contractor shall obtain a decla-
ration, including the certification and disclosure in paragraphs
(c) and (d) of the provision at FAR 52.203-11, Certification
and Disclosure Regarding Payments to Influence Certain Fed-
eral Transactions, from each person requesting or receiving a
subcontract exceeding $150,000 under this contract. The Con-
tractor or subcontractor that awards the subcontract shall
retain the declaration.

(2) A copy of each subcontractor disclosure form (but
not certifications) shall be forwarded from tier to tier until
received by the prime Contractor. The prime Contractor shall,
at the end of the calendar quarter in which the disclosure form
is submitted by the subcontractor, submit to the Contracting
Officer within 30 days a copy of all disclosures. Each subcon-
tractor certification shall be retained in the subcontract file of
the awarding Contractor.

(3) The Contractor shall include the substance of this
clause, including this paragraph (g), in any subcontract
exceeding $150,000.

(End of clause)

52.203-13 Contractor Code of Business Ethics and
Conduct.
As prescribed in 3.1004(a), insert the following clause:

CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT

(OCT 2015)

(a) Definitions. As used in this clause�
�Agent� means any individual, including a director, an

officer, an employee, or an independent Contractor, autho-
rized to act on behalf of the organization.

�Full cooperation��  (1) Means disclosure to the Govern-
ment of the information sufficient for law enforcement to
identify the nature and extent of the offense and the individu-
als responsible for the conduct. It includes providing timely
and complete response to Government auditors� and investi-
gators' request for documents and access to employees with
information;

(2) Does not foreclose any Contractor rights arising in
law, the FAR, or the terms of the contract. It does not
require�

(i) A Contractor to waive its attorney-client privilege
or the protections afforded by the attorney work product doc-
trine; or

(ii) Any officer, director, owner, or employee of the
Contractor, including a sole proprietor, to waive his or her
attorney client privilege or Fifth Amendment rights; and

(3) Does not restrict a Contractor from�
(i) Conducting an internal investigation; or
(ii) Defending a proceeding or dispute arising under

the contract or related to a potential or disclosed violation.
�Principal� means an officer, director, owner, partner, or a

person having primary management or supervisory responsi-

bilities within a business entity (e.g., general manager; plant
manager; head of a division or business segment; and similar
positions).

�Subcontract� means any contract entered into by a sub-
contractor to furnish supplies or services for performance of
a prime contract or a subcontract.

�Subcontractor� means any supplier, distributor, vendor, or
firm that furnished supplies or services to or for a prime con-
tractor or another subcontractor.

�United States,� means the 50 States, the District of
Columbia, and outlying areas.

(b) Code of business ethics and conduct. (1) Within 30
days after contract award, unless the Contracting Officer
establishes a longer time period, the Contractor shall�

(i) Have a written code of business ethics and con-
duct; and

(ii) Make a copy of the code available to each
employee engaged in performance of the contract.

(2) The Contractor shall�
(i) Exercise due diligence to prevent and detect crim-

inal conduct; and
(ii) Otherwise promote an organizational culture that

encourages ethical conduct and a commitment to compliance
with the law.

(3)(i) The Contractor shall timely disclose, in writing, to
the agency Office of the Inspector General (OIG), with a copy
to the Contracting Officer, whenever, in connection with the
award, performance, or closeout of this contract or any sub-
contract thereunder, the Contractor has credible evidence that
a principal, employee, agent, or subcontractor of the Contrac-
tor has committed�

(A) A violation of Federal criminal law involving
fraud, conflict of interest, bribery, or gratuity violations found
in Title 18 of the United States Code; or

(B) A violation of the civil False Claims Act (31
U.S.C. 3729-3733).

(ii) The Government, to the extent permitted by law
and regulation, will safeguard and treat information obtained
pursuant to the Contractor�s disclosure as confidential where
the information has been marked �confidential� or �propri-
etary� by the company. To the extent permitted by law and
regulation, such information will not be released by the Gov-
ernment to the public pursuant to a Freedom of Information
Act request, 5 U.S.C. Section 552, without prior notification
to the Contractor. The Government may transfer documents
provided by the Contractor to any department or agency
within the Executive Branch if the information relates to mat-
ters within the organization�s jurisdiction.

(iii) If the violation relates to an order against a Gov-
ernmentwide acquisition contract, a multi-agency contract, a
multiple-award schedule contract such as the Federal Supply
Schedule, or any other procurement instrument intended for
use by multiple agencies, the Contractor shall notify the OIG
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of the ordering agency and the IG of the agency responsible
for the basic contract.

(c) Business ethics awareness and compliance program
and internal control system. This paragraph (c) does not apply
if the Contractor has represented itself as a small business con-
cern pursuant to the award of this contract or if this contract
is for the acquisition of a commercial item as defined at FAR
2.101. The Contractor shall establish the following within 90
days after contract award, unless the Contracting Officer
establishes a longer time period:

(1) An ongoing business ethics awareness and compli-
ance program.

(i) This program shall include reasonable steps to
communicate periodically and in a practical manner the Con-
tractor�s standards and procedures and other aspects of the
Contractor�s business ethics awareness and compliance pro-
gram and internal control system, by conducting effective
training programs and otherwise disseminating information
appropriate to an individual�s respective roles and responsi-
bilities.

(ii) The training conducted under this program shall
be provided to the Contractor�s principals and employees, and
as appropriate, the Contractor�s agents and subcontractors.

(2) An internal control system.
(i) The Contractor�s internal control system shall�

(A) Establish standards and procedures to facili-
tate timely discovery of improper conduct in connection with
Government contracts; and

(B) Ensure corrective measures are promptly
instituted and carried out.

(ii) At a minimum, the Contractor�s internal control
system shall provide for the following:

(A) Assignment of responsibility at a sufficiently
high level and adequate resources to ensure effectiveness of
the business ethics awareness and compliance program and
internal control system.

(B) Reasonable efforts not to include an individ-
ual as a principal, whom due diligence would have exposed as
having engaged in conduct that is in conflict with the Contrac-
tor�s code of business ethics and conduct.

(C) Periodic reviews of company business prac-
tices, procedures, policies, and internal controls for compli-
ance with the Contractor�s code of business ethics and
conduct and the special requirements of Government con-
tracting, including�

(1) Monitoring and auditing to detect criminal
conduct;

(2) Periodic evaluation of the effectiveness of
the business ethics awareness and compliance program and
internal control system, especially if criminal conduct has
been detected; and

(3) Periodic assessment of the risk of criminal
conduct, with appropriate steps to design, implement, or mod-

ify the business ethics awareness and compliance program
and the internal control system as necessary to reduce the risk
of criminal conduct identified through this process.

(D) An internal reporting mechanism, such as a
hotline, which allows for anonymity or confidentiality, by
which employees may report suspected instances of improper
conduct, and instructions that encourage employees to make
such reports.

(E) Disciplinary action for improper conduct or
for failing to take reasonable steps to prevent or detect
improper conduct.

(F) Timely disclosure, in writing, to the agency
OIG, with a copy to the Contracting Officer, whenever, in con-
nection with the award, performance, or closeout of any Gov-
ernment contract performed by the Contractor or a
subcontract thereunder, the Contractor has credible evidence
that a principal, employee, agent, or subcontractor of the Con-
tractor has committed a violation of Federal criminal law
involving fraud, conflict of interest, bribery, or gratuity viola-
tions found in Title 18 U.S.C. or a violation of the civil False
Claims Act (31 U.S.C. 3729-3733).

(1) If a violation relates to more than one Gov-
ernment contract, the Contractor may make the disclosure to
the agency OIG and Contracting Officer responsible for the
largest dollar value contract impacted by the violation.

(2) If the violation relates to an order against a
Governmentwide acquisition contract, a multi-agency con-
tract, a multiple-award schedule contract such as the Federal
Supply Schedule, or any other procurement instrument
intended for use by multiple agencies, the contractor shall
notify the OIG of the ordering agency and the IG of the agency
responsible for the basic contract, and the respective agencies�
contracting officers.

(3) The disclosure requirement for an individ-
ual contract continues until at least 3 years after final payment
on the contract.

(4) The Government will safeguard such dis-
closures in accordance with paragraph (b)(3)(ii) of this clause.

(G) Full cooperation with any Government agen-
cies responsible for audits, investigations, or corrective
actions.

(d) Subcontracts. (1) The Contractor shall include the
substance of this clause, including this paragraph (d), in sub-
contracts that have a value in excess of $5.5 million and a per-
formance period of more than 120 days.

(2) In altering this clause to identify the appropriate par-
ties, all disclosures of violation of the civil False Claims Act
or of Federal criminal law shall be directed to the agency
Office of the Inspector General, with a copy to the Contracting
Officer.

(End of clause)
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52.203-14 Display of Hotline Poster(s).

As prescribed in 3.1004(b), insert the following clause:

DISPLAY OF HOTLINE POSTER(S) (OCT 2015)

(a) Definition.

�United States,� as used in this clause, means the 50 States,
the District of Columbia, and outlying areas.

(b) Display of fraud hotline poster(s). Except as provided
in paragraph (c)�

(1) During contract performance in the United States,
the Contractor shall prominently display in common work
areas within business segments performing work under this
contract and at contract work sites�

(i) Any agency fraud hotline poster or Department of
Homeland Security (DHS) fraud hotline poster identified in
paragraph (b)(3) of this clause; and

(ii) Any DHS fraud hotline poster subsequently iden-
tified by the Contracting Officer.

(2) Additionally, if the Contractor maintains a company
website as a method of providing information to employees,
the Contractor shall display an electronic version of the
poster(s) at the website.

(3) Any required posters may be obtained as follows:

(Contracting Officer shall insert� (i) Appropriate agency
name(s) and/or title of applicable Department of Homeland
Security fraud hotline poster); and

(ii) The website(s) or other contact information for
obtaining the poster(s).)

(c) If the Contractor has implemented a business ethics and
conduct awareness program, including a reporting mecha-
nism, such as a hotline poster, then the Contractor need not
display any agency fraud hotline posters as required in para-
graph (b) of this clause, other than any required DHS posters.

(d) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (d), in all sub-
contracts that exceed $5.5 million, except when the
subcontract�

(1) Is for the acquisition of a commercial item; or

(2) Is performed entirely outside the United States.

(End of clause)

52.203-15 Whistleblower Protections Under the
American Recovery and Reinvestment Act of 2009.

As prescribed in 3.907-7, use the following clause:

WHISTLEBLOWER PROTECTIONS UNDER THE AMERICAN

RECOVERY AND REINVESTMENT ACT OF 2009
(JUNE 2010)

(a) The Contractor shall post notice of employees rights
and remedies for whistleblower protections provided under
section 1553 of the American Recovery and Reinvestment
Act of 2009 (Pub. L. 111-5) (Recovery Act).

(b) The Contractor shall include the substance of this
clause, including this paragraph (b), in all subcontracts that
are funded in whole or in part with Recovery Act funds.

(End of clause)

52.203-16 Preventing Personal Conflicts of Interest.
As prescribed in 3.1106, insert the following clause:

PREVENTING PERSONAL CONFLICTS OF INTEREST

(DEC 2011)

(a) Definitions. As used in this clause�
�Acquisition function closely associated with inherently

governmental functions� means supporting or providing
advice or recommendations with regard to the following
activities of a Federal agency:

(1) Planning acquisitions.
(2) Determining what supplies or services are to be

acquired by the Government, including developing state-
ments of work.

(3) Developing or approving any contractual docu-
ments, to include documents defining requirements, incentive
plans, and evaluation criteria.

(4) Evaluating contract proposals.
(5) Awarding Government contracts.
(6) Administering contracts (including ordering

changes or giving technical direction in contract performance
or contract quantities, evaluating contractor performance, and
accepting or rejecting contractor products or services).

(7) Terminating contracts.
(8) Determining whether contract costs are reasonable,

allocable, and allowable.
�Covered employee� means an individual who performs

an acquisition function closely associated with inherently
governmental functions and is�

(1) An employee of the contractor; or
(2) A subcontractor that is a self-employed individual

treated as a covered employee of the contractor because there
is no employer to whom such an individual could submit the
required disclosures.

�Non-public information� means any Government or
third-party information that�

(1) Is exempt from disclosure under the Freedom of
Information Act (5 U.S.C. 552) or otherwise protected from
disclosure by statute, Executive order, or regulation; or

(2) Has not been disseminated to the general public and
the Government has not yet determined whether the informa-
tion can or will be made available to the public.

�Personal conflict of interest� means a situation in which
a covered employee has a financial interest, personal activity,
or relationship that could impair the employee�s ability to act

Poster(s) Obtain from

______________ _________________
______________ _________________
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impartially and in the best interest of the Government when
performing under the contract. (A de minimis interest that
would not �impair the employee�s ability to act impartially
and in the best interest of the Government� is not covered
under this definition.)

(1) Among the sources of personal conflicts of interest
are�

(i) Financial interests of the covered employee, of
close family members, or of other members of the covered
employee�s household;

(ii) Other employment or financial relationships
(including seeking or negotiating for prospective employment
or business); and

(iii) Gifts, including travel.
(2) For example, financial interests referred to in para-

graph (1) of this definition may arise from�
(i) Compensation, including wages, salaries, com-

missions, professional fees, or fees for business referrals;
(ii) Consulting relationships (including commercial

and professional consulting and service arrangements, scien-
tific and technical advisory board memberships, or serving as
an expert witness in litigation);

(iii) Services provided in exchange for honorariums
or travel expense reimbursements;

(iv) Research funding or other forms of research sup-
port;

(v) Investment in the form of stock or bond owner-
ship or partnership interest (excluding diversified mutual fund
investments);

(vi) Real estate investments;
(vii) Patents, copyrights, and other intellectual prop-

erty interests; or
(viii) Business ownership and investment interests.

(b) Requirements. The Contractor shall�
(1) Have procedures in place to screen covered employ-

ees for potential personal conflicts of interest, by�
(i) Obtaining and maintaining from each covered

employee, when the employee is initially assigned to the task
under the contract, a disclosure of interests that might be
affected by the task to which the employee has been assigned,
as follows:

(A) Financial interests of the covered employee,
of close family members, or of other members of the covered
employee�s household.

(B) Other employment or financial relationships
of the covered employee (including seeking or negotiating for
prospective employment or business).

(C) Gifts, including travel; and
(ii) Requiring each covered employee to update the

disclosure statement whenever the employee�s personal or
financial circumstances change in such a way that a new per-
sonal conflict of interest might occur because of the task the
covered employee is performing.

(2) For each covered employee�

(i) Prevent personal conflicts of interest, including
not assigning or allowing a covered employee to perform any
task under the contract for which the Contractor has identified
a personal conflict of interest for the employee that the Con-
tractor or employee cannot satisfactorily prevent or mitigate
in consultation with the contracting agency;

(ii) Prohibit use of non-public information accessed
through performance of a Government contract for personal
gain; and

(iii) Obtain a signed non-disclosure agreement to
prohibit disclosure of non-public information accessed
through performance of a Government contract.

(3) Inform covered employees of their obligation�

(i) To disclose and prevent personal conflicts of
interest;

(ii) Not to use non-public information accessed
through performance of a Government contract for personal
gain; and

(iii) To avoid even the appearance of personal con-
flicts of interest;

(4) Maintain effective oversight to verify compliance
with personal conflict-of-interest safeguards;

(5) Take appropriate disciplinary action in the case of
covered employees who fail to comply with policies estab-
lished pursuant to this clause; and

(6) Report to the Contracting Officer any personal con-
flict-of-interest violation by a covered employee as soon as it
is identified. This report shall include a description of the vio-
lation and the proposed actions to be taken by the Contractor
in response to the violation. Provide follow-up reports of cor-
rective actions taken, as necessary. Personal conflict-of-inter-
est violations include�

(i) Failure by a covered employee to disclose a per-
sonal conflict of interest;

(ii) Use by a covered employee of non-public infor-
mation accessed through performance of a Government con-
tract for personal gain; and

(iii) Failure of a covered employee to comply with
the terms of a non-disclosure agreement.

(c) Mitigation or waiver. (1) In exceptional circum-
stances, if the Contractor cannot satisfactorily prevent a per-
sonal conflict of interest as required by paragraph (b)(2)(i) of
this clause, the Contractor may submit a request through the
Contracting Officer to the Head of the Contracting Activity
for�

(i) Agreement to a plan to mitigate the personal con-
flict of interest; or

(ii) A waiver of the requirement.

(2) The Contractor shall include in the request any pro-
posed mitigation of the personal conflict of interest.

(3) The Contractor shall�
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fixed-price contract or fixed-price contract with economic
price adjustment is contemplated, unless�

(A) The acquisition is to be made under the sim-
plified acquisition procedures in Part 13;

(B) The solicitation is a request for technical pro-
posals under two-step sealed bidding procedures; or

(C) The solicitation is for utility services for
which rates are set by law or regulation.

(ii) 52.203-11, Certification and Disclosure Regard-
ing Payments to Influence Certain Federal Transactions. This
provision applies to solicitations expected to exceed
$150,000.

(iii) 52.204-3, Taxpayer Identification. This provi-
sion applies to solicitations that do not include the provision
at 52.204-7, System for Award Management.

(iv) 52.204-5, Women-Owned Business (Other Than
Small Business). This provision applies to solicitations that�

(A) Are not set aside for small business concerns;

(B) Exceed the simplified acquisition threshold;
and

(C) Are for contracts that will be performed in the
United States or its outlying areas.

(v) 52.209-2, Prohibition on Contracting with
Inverted Domestic Corporations�Representation. 

(vi) 52.209-5, Certification Regarding Responsibil-
ity Matters. This provision applies to solicitations where the
contract value is expected to exceed the simplified acquisition
threshold.

(vii) 52.214-14, Place of Performance�Sealed Bid-
ding. This provision applies to invitations for bids except
those in which the place of performance is specified by the
Government.

(viii) 52.215-6, Place of Performance. This provi-
sion applies to solicitations unless the place of performance is
specified by the Government.

(ix) 52.219-1, Small Business Program Representa-
tions (Basic & Alternate I). This provision applies to solicita-
tions when the contract will be performed in the United States
or its outlying areas.

(A) The basic provision applies when the solici-
tations are issued by other than DoD, NASA, and the Coast
Guard.

(B) The provision with its Alternate I applies to
solicitations issued by DoD, NASA, or the Coast Guard.

(x) 52.219-2, Equal Low Bids. This provision
applies to solicitations when contracting by sealed bidding
and the contract will be performed in the United States or its
outlying areas.

(xi) 52.222-22, Previous Contracts and Compliance
Reports. This provision applies to solicitations that include
the clause at 52.222-26, Equal Opportunity.

(xii) 52.222-25, Affirmative Action Compliance.
This provision applies to solicitations, other than those for

construction, when the solicitation includes the clause at
52.222-26, Equal Opportunity.

(xiii) 52.222-38, Compliance with Veterans�
Employment Reporting Requirements. This provision applies
to solicitations when it is anticipated the contract award will
exceed the simplified acquisition threshold and the contract is
not for acquisition of commercial items.

(xiv) 52.223-1, Biobased Product Certification. This
provision applies to solicitations that require the delivery or
specify the use of USDA�designated items; or include the
clause at 52.223-2, Affirmative Procurement of Biobased
Products Under Service and Construction Contracts.

(xv) 52.223-4, Recovered Material Certification.
This provision applies to solicitations that are for, or specify
the use of, EPA�designated items.

(xvi) 52.225-2, Buy American Certificate. This pro-
vision applies to solicitations containing the clause at
52.225-1.

(xvii) 52.225-4, Buy American�Free Trade Agree-
ments�Israeli Trade Act Certificate. (Basic, Alternates I, II,
and III.) This provision applies to solicitations containing the
clause at 52.225-3.

(A) If the acquisition value is less than $25,000,
the basic provision applies.

(B) If the acquisition value is $25,000 or more but
is less than $50,000, the provision with its Alternate I applies.

(C) If the acquisition value is $50,000 or more but
is less than $79,507, the provision with its Alternate II applies.

(D) If the acquisition value is $79,507 or more but
is less than $100,000, the provision with its Alternate III
applies.

(xviii) 52.225-6, Trade Agreements Certificate. This
provision applies to solicitations containing the clause at
52.225-5.

(xix) 52.225-20, Prohibition on Conducting
Restricted Business Operations in Sudan�Certification. This
provision applies to all solicitations.

(xx) 52.225-25, Prohibition on Contracting with
Entities Engaging in Certain Activities or Transactions Relat-
ing to Iran-Representation and Certifications. This provision
applies to all solicitations.

(xxi) 52.226-2, Historically Black College or Uni-
versity and Minority Institution Representation. This provi-
sion applies to solicitations for research, studies, supplies, or
services of the type normally acquired from higher educa-
tional institutions.

(2) The following certifications are applicable as indi-
cated by the Contracting Officer:

[Contracting Officer check as appropriate.]
__ (i) 52.204-17, Ownership or Control of Offeror.
__ (ii) 52.222-18, Certification Regarding Knowl-

edge of Child Labor for Listed End Products.
__ (iii) 52.222-48, Exemption from Application of

the Service Contract Labor Standards to Contracts for Main-
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tenance, Calibration, or Repair of Certain Equipment- Certi-
fication.

__ (iv) 52.222-52, Exemption from Application of
the Service Contract Labor Standards to Contracts for Certain
Services-Certification.

__ (v) 52.223-9, with its Alternate I, Estimate of Per-
centage of Recovered Material Content for EPA�Designated
Products (Alternate I only).

__ (vi) 52.227-6, Royalty Information.
__ (A) Basic.
__(B) Alternate I.

__ (vii) 52.227-15, Representation of Limited Rights
Data and Restricted Computer Software.

(d) The offeror has completed the annual representations
and certifications electronically via the SAM website
accessed through https://www.acquisition.gov. After review-
ing the SAM database information, the offeror verifies by sub-
mission of the offer that the representations and certifications
currently posted electronically that apply to this solicitation as
indicated in paragraph (c) of this provision have been entered
or updated within the last 12 months, are current, accurate,
complete, and applicable to this solicitation (including the
business size standard applicable to the NAICS code refer-
enced for this solicitation), as of the date of this offer and are
incorporated in this offer by reference (see FAR 4.1201);
except for the changes identified below [offeror to insert
changes, identifying change by clause number, title, date].
These amended representation(s) and/or certification(s) are
also incorporated in this offer and are current, accurate, and
complete as of the date of this offer.

Any changes provided by the offeror are applicable to this
solicitation only, and do not result in an update to the repre-
sentations and certifications posted on SAM.

(End of provision)

52.204-9 Personal Identity Verification of Contractor
Personnel.
As prescribed in 4.1303, insert the following clause:

PERSONAL IDENTITY VERIFICATION OF CONTRACTOR

PERSONNEL (JAN 2011)

(a) The Contractor shall comply with agency personal
identity verification procedures identified in the contract that
implement Homeland Security Presidential Directive-12
(HSPD-12), Office of Management and Budget (OMB) guid-
ance M-05-24 and Federal Information Processing Standards
Publication (FIPS PUB) Number 201.

(b) The Contractor shall account for all forms of Govern-
ment-provided identification issued to the Contractor employ-

ees in connection with performance under this contract. The
Contractor shall return such identification to the issuing
agency at the earliest of any of the following, unless otherwise
determined by the Government:

(1) When no longer needed for contract performance.

(2) Upon completion of the Contractor employee�s
employment.

(3) Upon contract completion or termination.

(c) The Contracting Officer may delay final payment under
a contract if the Contractor fails to comply with these require-
ments.

(d) The Contractor shall insert the substance of this clause,
including this paragraph (d), in all subcontracts when the sub-
contractor�s employees are required to have routine physical
access to a Federally-controlled facility and/or routine access
to a Federally-controlled information system. It shall be the
responsibility of the prime Contractor to return such identifi-
cation to the issuing agency in accordance with the terms set
forth in paragraph (b) of this section, unless otherwise
approved in writing by the Contracting Officer.

(End of clause)

52.204-10 Reporting Executive Compensation and First-
Tier Subcontract Awards.

As prescribed in 4.1403(a), insert the following clause:

REPORTING EXECUTIVE COMPENSATION AND FIRST-TIER

SUBCONTRACT AWARDS (OCT 2015)

(a) Definitions. As used in this clause:

�Executive� means officers, managing partners, or any
other employees in management positions.

�First-tier subcontract� means a subcontract awarded
directly by the Contractor for the purpose of acquiring sup-
plies or services (including construction) for performance of
a prime contract. It does not include the Contractor�s supplier
agreements with vendors, such as long-term arrangements for
materials or supplies that benefit multiple contracts and/or the
costs of which are normally applied to a Contractor�s general
and administrative expenses or indirect costs.

�Months of award� means the month in which a contract
is signed by the Contracting Officer or the month in which a
first-tier subcontract is signed by the Contractor.

�Total compensation� means the cash and noncash dollar
value earned by the executive during the Contractor�s preced-
ing fiscal year and includes the following (for more informa-
tion see 17 CFR 229.402(c)(2)):

(1) Salary and bonus.

(2) Awards of stock, stock options, and stock apprecia-
tion rights. Use the dollar amount recognized for financial
statement reporting purposes with respect to the fiscal year in
accordance with the Financial Accounting Standards Board�s

FAR CLAUSE # TITLE DATE CHANGE

____________ _________ _____ _______
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Accounting Standards Codification (FASB ASC) 718, Com-
pensation-Stock Compensation.

(3) Earnings for services under non-equity incentive
plans. This does not include group life, health, hospitalization
or medical reimbursement plans that do not discriminate in
favor of executives, and are available generally to all salaried
employees.

(4) Change in pension value. This is the change in pres-
ent value of defined benefit and actuarial pension plans.

(5) Above-market earnings on deferred compensation
which is not tax-qualified.

(6) Other compensation, if the aggregate value of all
such other compensation (e.g., severance, termination pay-
ments, value of life insurance paid on behalf of the employee,
perquisites or property) for the executive exceeds $10,000.

(b) Section 2(d)(2) of the Federal Funding Accountability
and Transparency Act of 2006 (Pub. L. 109-282), as amended
by section 6202 of the Government Funding Transparency
Act of 2008 (Pub. L. 110-252), requires the Contractor to
report information on subcontract awards. The law requires
all reported information be made public, therefore, the Con-
tractor is responsible for notifying its subcontractors that the
required information will be made public.

(c) Nothing in this clause requires the disclosure of classi-
fied information

(d)(1) Executive compensation of the prime contractor. As
a part of its annual registration requirement in the System for
Award Management (SAM) database (FAR provision
52.204-7), the Contractor shall report the names and total
compensation of each of the five most highly compensated
executives for its preceding completed fiscal year, if�

(i) In the Contractor�s preceding fiscal year, the Con-
tractor received�

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants), cooperative agreements, and other forms of
Federal financial assistance; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants), cooperative agreements, and other forms of Fed-
eral financial assistance; and

(ii) The public does not have access to information
about the compensation of the executives through periodic
reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section
6104 of the Internal Revenue Code of 1986. (To determine if
the public has access to the compensation information, see the
U.S. Security and Exchange Commission total compensation
filings at http://www.sec.gov/answers/execomp.htm.)

(2) First-tier subcontract information. Unless other-
wise directed by the contracting officer, or as provided in para-
graph (h) of this clause, by the end of the month following the
month of award of a first-tier subcontract with a value of

$30,000 or more, the Contractor shall report the following
information at http://www.fsrs.gov for that first-tier subcon-
tract. (The Contractor shall follow the instructions at http://
www.fsrs.gov to report the data.)

(i) Unique identifier (DUNS Number) for the sub-
contractor receiving the award and for the subcontractor's par-
ent company, if the subcontractor has a parent company.

(ii) Name of the subcontractor.

(iii) Amount of the subcontract award.

(iv) Date of the subcontract award.

(v) A description of the products or services (includ-
ing construction) being provided under the subcontract,
including the overall purpose and expected outcomes or
results of the subcontract.

(vi) Subcontract number (the subcontract number
assigned by the Contractor).

(vii) Subcontractor�s physical address including
street address, city, state, and country. Also include the nine-
digit zip code and congressional district.

(viii) Subcontractor�s primary performance location
including street address, city, state, and country. Also include
the nine-digit zip code and congressional district.

(ix) The prime contract number, and order number if
applicable.

(x) Awarding agency name and code.

(xi) Funding agency name and code.

(xii) Government contracting office code.

(xiii) Treasury account symbol (TAS) as reported in
FPDS.

(xiv) The applicable North American Industry Clas-
sification System code (NAICS).

(3) Executive compensation of the first-tier subcontrac-

tor. Unless otherwise directed by the Contracting Officer, by
the end of the month following the month of award of a first-
tier subcontract with a value of $30,000 or more, and annually
thereafter (calculated from the prime contract award date), the

Contractor shall report the names and total compensation of
each of the five most highly compensated executives for that
first-tier subcontractor for the first-tier subcontractor�s pre-
ceding completed fiscal year at http://www.fsrs.gov , if�

(i) In the subcontractor�s preceding fiscal year, the
subcontractor received�

(A) 80 percent or more of its annual gross reve-
nues from Federal contracts (and subcontracts), loans, grants
(and subgrants), cooperative agreements, and other forms of
Federal financial assistance; and

(B) $25,000,000 or more in annual gross revenues
from Federal contracts (and subcontracts), loans, grants (and
subgrants), cooperative agreements, and other forms of Fed-
eral financial assistance; and

(ii) The public does not have access to information
about the compensation of the executives through periodic
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reports filed under section 13(a) or 15(d) of the Securities
Exchange Act of 1934 (15 U.S.C. 78m(a), 78o(d)) or section
6104 of the Internal Revenue Code of 1986. (To determine if
the public has access to the compensation information, see the
U.S. Security and Exchange Commission total compensation
filings at http://www.sec.gov/answers/execomp.htm.)

(e) The Contractor shall not split or break down first-tier
subcontract awards to a value less than $30,000 to avoid the
reporting requirements in paragraph (d) of this clause.

(f) The Contractor is required to report information on a
first-tier subcontract covered by paragraph (d) when the sub-
contract is awarded. Continued reporting on the same sub-
contract is not required unless one of the reported data
elements changes during the performance of the subcontract.
The Contractor is not required to make further reports after the
first-tier subcontract expires.

(g)(1) If the Contractor in the previous tax year had gross
income, from all sources, under $300,000, the Contractor is
exempt from the requirement to report subcontractor awards.

(2) If a subcontractor in the previous tax year had gross
income from all sources under $300,000, the Contractor does
not need to report awards for that subcontractor.

(h) The FSRS database at http://www.fsrs.gov will be pre-
populated with some information from SAM and FPDS data-
bases. If FPDS information is incorrect, the contractor should
notify the contracting officer. If the SAM database informa-
tion is incorrect, the contractor is responsible for correcting
this information.

(End of clause)

52.204-11 [Reserved]

52.204-12 Data Universal Numbering System Number
Maintenance.

As prescribed in 4.607(c), insert the following clause:

DATA UNIVERSAL NUMBERING SYSTEM NUMBER

MAINTENANCE (DEC 2012)

(a) Definition. �Data Universal Numbering System
(DUNS) number,� as used in this clause, means the 9-digit
number assigned by Dun and Bradstreet, Inc. (D&B) to iden-
tify unique business entities, which is used as the identifica-
tion number for Federal contractors.

(b) The Contractor shall ensure that the DUNS number is
maintained with Dun & Bradstreet throughout the life of the
contract. The Contractor shall communicate any change to
the DUNS number to the Contracting Officer within 30 days
after the change, so an appropriate modification can be issued
to update the data on the contract. A change in the DUNS
number does not necessarily require a novation be accom-
plished.  Dun & Bradstreet may be contacted�

(1) Via the internet at http://fedgov.dnb.com/webform or
if the Contractor does not have internet access, it may call Dun
and Bradstreet at 1-866-705-5711 if located within the United
States; or

(2) If located outside the United States, by contacting
the local Dun and Bradstreet office.

(End of clause)

52.204-13 System for Award Management Maintenance.
As prescribed in 4.1105(b), use the following clause:

SYSTEM FOR AWARD MANAGEMENT MAINTENANCE.
(JUL 2013)

(a) Definitions.  As used in this clause�

�Data Universal Numbering System (DUNS) number�
means the 9-digit number assigned by Dun and Bradstreet,
Inc. (D&B) to identify unique business entities, which is used
as the identification number for Federal contractors.

�Data Universal Numbering System+4 (DUNS+4) num-
ber� means the DUNS number assigned by D&B plus a 4-
character suffix that may be assigned by a business concern.
(D&B has no affiliation with this 4-character suffix.) This 4-
character suffix may be assigned at the discretion of the busi-
ness concern to establish additional SAM records for identi-
fying alternative Electronic Funds Transfer (EFT) accounts
(see the FAR at subpart 32.11) for the same concern.

�Registered in the System for Award Management (SAM)
database� means that�

(1) The Contractor has entered all mandatory informa-
tion, including the DUNS number or the DUNS+4 number,
the Contractor and Government Entity (CAGE) code, as well
as data required by the Federal Funding Accountability and
Transparency Act of 2006 (see subpart 4.14), into the SAM
database;

(2) The Contractor has completed the Core, Assertions,
Representations and Certifications, and Points of Contact sec-
tions of the registration in the SAM database;

(3) The Government has validated all mandatory data
fields, to include validation of the Taxpayer Identification
Number (TIN) with the Internal Revenue Service (IRS). The
Contractor will be required to provide consent for TIN vali-
dation to the Government as a part of the SAM registration
process; and

(4) The Government has marked the record �Active�.
�System for Award Management (SAM)� means the pri-

mary Government repository for prospective Federal awardee
and Federal awardee information and the centralized Govern-
ment system for certain contracting, grants, and other assis-
tance-related processes. It includes�

(1) Data collected from prospective Federal awardees
required for the conduct of business with the Government;

(2) Prospective contractor-submitted annual representa-
tions and certifications in accordance with FAR subpart 4.12;
and
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(1) May deliver the approved first article as a part of the
contract quantity, provided it meets all contract requirements
for acceptance and was not consumed or destroyed in testing;
and

(2) Shall remove and dispose of any first article from the
Government test facility at the Contractor�s expense.

(f) If the Government does not act within the time specified
in paragraph (b) or (c) of this clause, the Contracting Officer
shall, upon timely written request from the Contractor, equi-
tably adjust under the Changes clause of this contract the
delivery or performance dates and/or the contract price, and
any other contractual term affected by the delay.

(g) The Contractor is responsible for providing operating
and maintenance instructions, spare parts support, and repair
of the first article during any first article test.

(h) Before first article approval, the acquisition of materi-
als or components for, or the commencement of production of,
the balance of the contract quantity is at the sole risk of the
Contractor. Before first article approval, the costs thereof shall
not be allocable to this contract for (1) progress payments, or
(2) termination settlements if the contract is terminated for the
convenience of the Government.

(i) The Government may waive the requirement for first
article approval test where supplies identical or similar to
those called for in the schedule have been previously fur-
nished by the Offeror/Contractor and have been accepted by
the Government. The Offeror/Contractor may request a
waiver.

(End of clause)

Alternate I (Jan 1997). As prescribed in 9.308-2(a)(2) and
(b)(2), add the following paragraph (j) to the basic clause:

(j) The Contractor shall produce both the first article and
the production quantity at the same facility.

Alternate II (Sept 1989). As prescribed in 9.308-2(a)(3)
and (b)(3), substitute the following paragraph (h) for
paragraph (h) of the basic clause:

(h) Before first article approval, the Contracting Officer
may, by written authorization, authorize the Contractor to
acquire specific materials or components or to commence pro-
duction to the extent essential to meet the delivery schedules.
Until first article approval is granted, only costs for the first arti-
cle and costs incurred under this authorization are allocable to
this contract for (1) progress payments, or (2) termination set-
tlements if the contract is terminated for the convenience of the
Government. If first article tests reveal deviations from contract
requirements, the Contractor shall, at the location designated by
the Government, make the required changes or replace all items
produced under this contract at no change in the contract price.

52.209-5 Certification Regarding Responsibility Matters.

As prescribed in 9.104-7(a), insert the following provision:

CERTIFICATION REGARDING RESPONSIBILITY MATTERS

(OCT 2015)

(a)(1) The Offeror certifies, to the best of its knowledge
and belief, that�

(i) The Offeror and/or any of its Principals�
(A) Are are not presently debarred, sus-

pended, proposed for debarment, or declared ineligible for the
award of contracts by any Federal agency;

(B) Have have not , within a three-year period
preceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a public (Federal, State, or local) contract or sub-
contract; violation of Federal or State antitrust statutes relat-
ing to the submission of offers; or commission of
embezzlement, theft, forgery, bribery, falsification or destruc-
tion of records, making false statements, tax evasion, violat-
ing Federal criminal tax laws, or receiving stolen property (if
offeror checks �have�, the offeror shall also see 52.209-7, if
included in this solicitation);

(C) Are are not presently indicted for, or oth-
erwise criminally or civilly charged by a governmental entity
with, commission of any of the offenses enumerated in
paragraph (a)(1)(i)(B) of this provision;

(D) Have , have not , within a three-year
period preceding this offer, been notified of any delinquent
Federal taxes in an amount that exceeds $3,500 for which the
liability remains unsatisfied.

(1) Federal taxes are considered delinquent if
both of the following criteria apply:

(i) The tax liability is finally determined.
The liability is finally determined if it has been assessed. A
liability is not finally determined if there is a pending admin-
istrative or judicial challenge. In the case of a judicial chal-
lenge to the liability, the liability is not finally determined until
all judicial appeal rights have been exhausted.

(ii) The taxpayer is delinquent in making
payment. A taxpayer is delinquent if the taxpayer has failed to
pay the tax liability when full payment was due and required.
A taxpayer is not delinquent in cases where enforced collec-
tion action is precluded.

(2) Examples.
(i) The taxpayer has received a statutory

notice of deficiency, under I.R.C. § 6212, which entitles the
taxpayer to seek Tax Court review of a proposed tax defi-
ciency. This is not a delinquent tax because it is not a final tax
liability. Should the taxpayer seek Tax Court review, this will
not be a final tax liability until the taxpayer has exercised all
judicial appeal rights.

(ii) The IRS has filed a notice of Federal tax
lien with respect to an assessed tax liability, and the taxpayer
has been issued a notice under I.R.C. § 6320 entitling the tax-
payer to request a hearing with the IRS Office of Appeals con-

FAC 2005�83 OCTOBER 1, 2015



52.209-6 FEDERAL ACQUISITION REGULATION

52.2-20

testing the lien filing, and to further appeal to the Tax Court if
the IRS determines to sustain the lien filing. In the course of
the hearing, the taxpayer is entitled to contest the underlying
tax liability because the taxpayer has had no prior opportunity
to contest the liability. This is not a delinquent tax because it
is not a final tax liability. Should the taxpayer seek tax court
review, this will not be a final tax liability until the taxpayer
has exercised all judicial appeal rights.

(iii) The taxpayer has entered into an
installment agreement pursuant to I.R.C. § 6159. The tax-
payer is making timely payments and is in full compliance
with the agreement terms. The taxpayer is not delinquent
because the taxpayer is not currently required to make full
payment.

(iv) The taxpayer has filed for bankruptcy
protection. The taxpayer is not delinquent because enforced
collection action is stayed under 11 U.S.C. 362 (the Bank-
ruptcy Code).

(ii) The Offeror has ? has not ?, within a three-year
period preceding this offer, had one or more contracts termi-
nated for default by any Federal agency.

(2) �Principal,� for the purposes of this certification,
means an officer, director, owner, partner, or a person having
primary management or supervisory responsibilities within a
business entity (e.g., general manager; plant manager; head of
a division or business segment; and similar positions).

This Certification Concerns a Matter Within the Jurisdiction of
an Agency of the United States and the Making of a False, Fic-
titious, or Fraudulent Certification May Render the Maker Sub-
ject to Prosecution Under Section 1001, Title 18, United States
Code.

(b) The Offeror shall provide immediate written notice to
the Contracting Officer if, at any time prior to contract award,
the Offeror learns that its certification was erroneous when
submitted or has become erroneous by reason of changed
circumstances.

(c) A certification that any of the items in paragraph (a) of
this provision exists will not necessarily result in withholding
of an award under this solicitation. However, the certification
will be considered in connection with a determination of the
Offeror�s responsibility. Failure of the Offeror to furnish a cer-
tification or provide such additional information as requested
by the Contracting Officer may render the Offeror
nonresponsible.

(d) Nothing contained in the foregoing shall be construed
to require establishment of a system of records in order to ren-
der, in good faith, the certification required by paragraph (a)
of this provision. The knowledge and information of an
Offeror is not required to exceed that which is normally pos-
sessed by a prudent person in the ordinary course of business
dealings.

(e) The certification in paragraph (a) of this provision is a
material representation of fact upon which reliance was
placed when making award. If it is later determined that the
Offeror knowingly rendered an erroneous certification, in
addition to other remedies available to the Government, the
Contracting Officer may terminate the contract resulting from
this solicitation for default.

(End of provision)

52.209-6 Protecting the Government�s Interest When 
Subcontracting with Contractors Debarred,
Suspended, or Proposed for Debarment.
As prescribed in 9.409, insert the following clause:

PROTECTING THE GOVERNMENT�S INTEREST WHEN

SUBCONTRACTING WITH CONTRACTORS DEBARRED,
SUSPENDED, OR PROPOSED FOR DEBARMENT (OCT 2015)

(a) Definition. �Commercially available off-the-shelf
(COTS)� item, as used in this clause�

(1) Means any item of supply (including construction
material) that is�

(i) A commercial item (as defined in paragraph (1) of
the definition in FAR 2.101);

(ii) Sold in substantial quantities in the commercial
marketplace; and

(iii) Offered to the Government, under a contract or
subcontract at any tier, without modification, in the same form
in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in 46 U.S.C.
40102(4), such as agricultural products and petroleum prod-
ucts.

(b) The Government suspends or debars Contractors to
protect the Government�s interests. Other than a subcontract
for a commercially available off-the-shelf item, the Contrac-
tor shall not enter into any subcontract, in excess of $35,000
with a Contractor that is debarred, suspended, or proposed for
debarment by any executive agency unless there is a compel-
ling reason to do so.

(c) The Contractor shall require each proposed subcontrac-
tor whose subcontract will exceed $35,000, other than a sub-
contractor providing a commercially available off-the-shelf
item, to disclose to the Contractor, in writing, whether as of
the time of award of the subcontract, the subcontractor, or its
principals, is or is not debarred, suspended, or proposed for
debarment by the Federal Government.

(d) A corporate officer or a designee of the Contractor shall
notify the Contracting Officer, in writing, before entering into
a subcontract with a party (other than a subcontractor provid-
ing a commercially available off-the-shelf item) that is
debarred, suspended, or proposed for debarment (see FAR
9.404 for information on the System for Award Management
(SAM) Exclusions). The notice must include the following:

(1) The name of the subcontractor.
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(2) The Contractor�s knowledge of the reasons for the
subcontractor being listed with an exclusion in SAM.

(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding its being listed with an
exclusion in SAM.

(4) The systems and procedures the Contractor has
established to ensure that it is fully protecting the Govern-
ment's interests when dealing with such subcontractor in view
of the specific basis for the party�s debarment, suspension, or
proposed debarment.

(e) Subcontracts. Unless this is a contract for the acquisi-
tion of commercial items, the Contractor shall include the
requirements of this clause, including this paragraph (e)
(appropriately modified for the identification of the parties),
in each subcontract that�

(1) Exceeds $35,000 in value; and

(2) Is not a subcontract for commercially available off-
the-shelf items.

(End of clause)

52.209-7 Information Regarding Responsibility Matters.

As prescribed at 9.104-7(b), insert the following provision:

INFORMATION REGARDING RESPONSIBILITY MATTERS

(JUL 2013)

(a) Definitions. As used in this provision�

�Administrative proceeding� means a non-judicial process
that is adjudicatory in nature in order to make a determination
of fault or liability (e.g., Securities and Exchange Commis-
sion Administrative Proceedings, Civilian Board of Contract
Appeals Proceedings, and Armed Services Board of Contract
Appeals Proceedings). This includes administrative proceed-
ings at the Federal and State level but only in connection with
performance of a Federal contract or grant. It does not include
agency actions such as contract audits, site visits, corrective
plans, or inspection of deliverables.

�Federal contracts and grants with total value greater than
$10,000,000� means�

(1) The total value of all current, active contracts and
grants, including all priced options; and

(2) The total value of all current, active orders including
all priced options under indefinite-delivery, indefinite-quan-
tity, 8(a), or requirements contracts (including task and deliv-
ery and multiple-award Schedules).

�Principal� means an officer, director, owner, partner, or a
person having primary management or supervisory responsi-
bilities within a business entity (e.g., general manager; plant
manager; head of a division or business segment; and similar
positions).

(b) The offeror [ ] has [ ] does not have current active Fed-
eral contracts and grants with total value greater than
$10,000,000.

(c) If the offeror checked �has� in paragraph (b) of this pro-
vision, the offeror represents, by submission of this offer, that
the information it has entered in the Federal Awardee Perfor-
mance and Integrity Information System (FAPIIS) is current,
accurate, and complete as of the date of submission of this
offer with regard to the following information:

(1) Whether the offeror, and/or any of its principals, has
or has not, within the last five years, in connection with the
award to or performance by the offeror of a Federal contract
or grant, been the subject of a proceeding, at the Federal or
State level that resulted in any of the following dispositions:

(i) In a criminal proceeding, a conviction.
(ii) In a civil proceeding, a finding of fault and lia-

bility that results in the payment of a monetary fine, penalty,
reimbursement, restitution, or damages of $5,000 or more.

(iii) In an administrative proceeding, a finding of
fault and liability that results in�

(A) The payment of a monetary fine or penalty of
$5,000 or more; or

(B) The payment of a reimbursement, restitution,
or damages in excess of $100,000.

(iv) In a criminal, civil, or administrative proceed-
ing, a disposition of the matter by consent or compromise with
an acknowledgment of fault by the Contractor if the proceed-
ing could have led to any of the outcomes specified in para-
graphs (c)(1)(i), (c)(1)(ii), or (c)(1)(iii) of this provision.

(2) If the offeror has been involved in the last five years
in any of the occurrences listed in (c)(1) of this provision,
whether the offeror has provided the requested information
with regard to each occurrence.

(d) The offeror shall post the information in paragraphs
(c)(1)(i) through (c)(1)(iv) of this provision in FAPIIS as
required through maintaining an active registration in the Sys-
tem for Award Management database via https://
www.acquisition.gov (see 52.204-7).

(End of provision)

52.209-8 [Reserved]

52.209-9 Updates of Publicly Available Information
Regarding Responsibility Matters.
As prescribed at 9.104-7(c), insert the following clause:

UPDATES OF PUBLICLY AVAILABLE INFORMATION

REGARDING RESPONSIBILITY MATTERS (JUL 2013)

(a) The Contractor shall update the information in the Fed-
eral Awardee Performance and Integrity Information System
(FAPIIS) on a semi-annual basis, throughout the life of the
contract, by posting the required information in the System for
Award Management database via https://
www.acquisition.gov.

(b) As required by section 3010 of the Supplemental
Appropriations Act, 2010 (Pub. L. 111-212), all information
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posted in FAPIIS on or after April 15, 2011, except past per-
formance reviews, will be publicly available. FAPIIS consists
of two segments�

(1) The non-public segment, into which Government
officials and the Contractor post information, which can only
be viewed by�

(i) Government personnel and authorized users per-
forming business on behalf of the Government; or

(ii) The Contractor, when viewing data on itself; and

(2) The publicly-available segment, to which all data in
the non-public segment of FAPIIS is automatically transferred
after a waiting period of 14 calendar days, except for�

(i) Past performance reviews required by subpart
42.15;

(ii) Information that was entered prior to April 15,
2011; or

(iii) Information that is withdrawn during the 14-cal-
endar-day waiting period by the Government official who
posted it in accordance with paragraph (c)(1) of this clause.

(c) The Contractor will receive notification when the Gov-
ernment posts new information to the Contractor�s record.

(1) If the Contractor asserts in writing within 7 calendar
days, to the Government official who posted the information,
that some of the information posted to the non-public segment
of FAPIIS is covered by a disclosure exemption under the
Freedom of Information Act, the Government official who
posted the information must within 7 calendar days remove
the posting from FAPIIS and resolve the issue in accordance
with agency Freedom of Information procedures, prior to
reposting the releasable information. The contractor must cite
52.209-9 and request removal within 7 calendar days of the
posting to FAPIIS.

(2) The Contractor will also have an opportunity to post
comments regarding information that has been posted by the
Government. The comments will be retained as long as the
associated information is retained, i.e., for a total period of 6
years. Contractor comments will remain a part of the record
unless the Contractor revises them.

(3) As required by section 3010 of Pub. L. 111-212, all
information posted in FAPIIS on or after April 15, 2011,
except past performance reviews, will be publicly available.

(d) Public requests for system information posted prior to
April 15, 2011, will be handled under Freedom of Information
Act procedures, including, where appropriate, procedures
promulgated under E.O. 12600.

(End of clause)

52.209-10 Prohibition on Contracting with Inverted
Domestic Corporations.

As prescribed in 9.108-5(b), insert the following clause:

PROHIBITION ON CONTRACTING WITH INVERTED

DOMESTIC CORPORATIONS (DEC 2014)

(a) Definitions. As used in this clause�

�Inverted domestic corporation� means a foreign incorpo-
rated entity that meets the definition of an inverted domestic
corporation under 6 U.S.C. 395(b), applied in accordance with
the rules and definitions of 6 U.S.C. 395(c).

�Subsidiary� means an entity in which more than 50 per-
cent of the entity is owned�

(1) Directly by a parent corporation; or

(2) Through another subsidiary of a parent corporation.

(b) If the contractor reorganizes as an inverted domestic
corporation or becomes a subsidiary of an inverted domestic
corporation at any time during the period of performance of
this contract, the Government may be prohibited from paying
for Contractor activities performed after the date when it
becomes an inverted domestic corporation or subsidiary. The
Government may seek any available remedies in the event the
Contractor fails to perform in accordance with the terms and
conditions of the contract as a result of Government action
under this clause.

(c) Exceptions to this prohibition are located at 9.108-2.

(End of clause)

52.210 [Reserved]

52.210-1 Market Research.

As prescribed in 10.003, insert the following clause:

MARKET RESEARCH (APR 2011)

(a) Definition. As used in this clause�

�Commercial item� and �nondevelopmental item� have
the meaning contained in Federal Acquisition Regulation
2.101.

(b) Before awarding subcontracts over the simplified
acquisition threshold for items other than commercial items,
the Contractor shall conduct market research to�

(1) Determine if commercial items or, to the extent com-
mercial items suitable to meet the agency�s needs are not
available, nondevelopmental items are available that�

(i) Meet the agency�s requirements;

(ii) Could be modified to meet the agency�s require-
ments; or

(iii) Could meet the agency�s requirements if those
requirements were modified to a reasonable extent; and

(2) Determine the extent to which commercial items or
nondevelopmental items could be incorporated at the compo-
nent level.

(End of clause)
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52.212-1 Instructions to Offerors�Commercial Items.

As prescribed in 12.301(b)(1), insert the following
provision:

INSTRUCTIONS TO OFFERORS�COMMERCIAL ITEMS

(OCT 2015)

(a) North American Industry Classification System
(NAICS) code and small business size standard. The NAICS
code and small business size standard for this acquisition
appear in Block 10 of the solicitation cover sheet (SF 1449).
However, the small business size standard for a concern which
submits an offer in its own name, but which proposes to fur-
nish an item which it did not itself manufacture, is 500
employees.

(b) Submission of offers. Submit signed and dated offers to
the office specified in this solicitation at or before the exact
time specified in this solicitation. Offers may be submitted on
the SF 1449, letterhead stationery, or as otherwise specified in
the solicitation. As a minimum, offers must show�

(1) The solicitation number;

(2) The time specified in the solicitation for receipt of
offers;

(3) The name, address, and telephone number of the
offeror;

(4) A technical description of the items being offered in
sufficient detail to evaluate compliance with the requirements
in the solicitation. This may include product literature, or
other documents, if necessary;

(5) Terms of any express warranty;

(6) Price and any discount terms;

(7) �Remit to� address, if different than mailing
address;

(8) A completed copy of the representations and certi-
fications at FAR 52.212-3 (see FAR 52.212-3(b) for those
representations and certifications that the offeror shall com-
plete electronically);

(9) Acknowledgment of Solicitation Amendments;

(10) Past performance information, when included as an
evaluation factor, to include recent and relevant contracts for
the same or similar items and other references (including con-
tract numbers, points of contact with telephone numbers and
other relevant information); and

(11) If the offer is not submitted on the SF 1449, include
a statement specifying the extent of agreement with all terms,
conditions, and provisions included in the solicitation. Offers
that fail to furnish required representations or information, or
reject the terms and conditions of the solicitation may be
excluded from consideration.

(c) Period for acceptance of offers. The offeror agrees to
hold the prices in its offer firm for 30 calendar days from the
date specified for receipt of offers, unless another time period
is specified in an addendum to the solicitation.

(d) Product samples. When required by the solicitation,
product samples shall be submitted at or prior to the time spec-
ified for receipt of offers. Unless otherwise specified in this
solicitation, these samples shall be submitted at no expense to
the Government, and returned at the sender�s request and
expense, unless they are destroyed during preaward testing.

(e) Multiple offers. Offerors are encouraged to submit mul-
tiple offers presenting alternative terms and conditions or
commercial items for satisfying the requirements of this solic-
itation. Each offer submitted will be evaluated separately.

(f) Late submissions, modifications, revisions, and with-
drawals of offers. (1) Offerors are responsible for submitting
offers, and any modifications, revisions, or withdrawals, so as
to reach the Government office designated in the solicitation
by the time specified in the solicitation. If no time is specified
in the solicitation, the time for receipt is 4:30 p.m., local time,
for the designated Government office on the date that offers
or revisions are due.

(2)(i) Any offer, modification, revision, or withdrawal
of an offer received at the Government office designated in the
solicitation after the exact time specified for receipt of offers
is �late� and will not be considered unless it is received before
award is made, the Contracting Officer determines that
accepting the late offer would not unduly delay the acquisi-
tion; and�

(A) If it was transmitted through an electronic
commerce method authorized by the solicitation, it was
received at the initial point of entry to the Government infra-
structure not later than 5:00 p.m. one working day prior to the
date specified for receipt of offers; or

(B) There is acceptable evidence to establish that
it was received at the Government installation designated for
receipt of offers and was under the Government�s control prior
to the time set for receipt of offers; or

(C) If this solicitation is a request for proposals,
it was the only proposal received.

(ii) However, a late modification of an otherwise
successful offer, that makes its terms more favorable to the
Government, will be considered at any time it is received and
may be accepted.

(3) Acceptable evidence to establish the time of receipt
at the Government installation includes the time/date stamp of
that installation on the offer wrapper, other documentary evi-
dence of receipt maintained by the installation, or oral testi-
mony or statements of Government personnel.

(4) If an emergency or unanticipated event interrupts
normal Government processes so that offers cannot be
received at the Government office designated for receipt of
offers by the exact time specified in the solicitation, and
urgent Government requirements preclude amendment of the
solicitation or other notice of an extension of the closing date,
the time specified for receipt of offers will be deemed to be
extended to the same time of day specified in the solicitation
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on the first work day on which normal Government processes
resume.

(5) Offers may be withdrawn by written notice received
at any time before the exact time set for receipt of offers. Oral
offers in response to oral solicitations may be withdrawn
orally. If the solicitation authorizes facsimile offers, offers
may be withdrawn via facsimile received at any time before
the exact time set for receipt of offers, subject to the conditions
specified in the solicitation concerning facsimile offers. An
offer may be withdrawn in person by an offeror or its autho-
rized representative if, before the exact time set for receipt of
offers, the identity of the person requesting withdrawal is
established and the person signs a receipt for the offer.

(g) Contract award (not applicable to Invitation for Bids).
The Government intends to evaluate offers and award a con-
tract without discussions with offerors. Therefore, the
offeror�s initial offer should contain the offeror�s best terms
from a price and technical standpoint. However, the Govern-
ment reserves the right to conduct discussions if later deter-
mined by the Contracting Officer to be necessary. The
Government may reject any or all offers if such action is in the
public interest; accept other than the lowest offer; and waive
informalities and minor irregularities in offers received.

(h) Multiple awards. The Government may accept any item
or group of items of an offer, unless the offeror qualifies the
offer by specific limitations. Unless otherwise provided in the
Schedule, offers may not be submitted for quantities less than
those specified. The Government reserves the right to make an
award on any item for a quantity less than the quantity offered,
at the unit prices offered, unless the offeror specifies other-
wise in the offer.

(i) Availability of requirements documents cited in the
solicitation. (1)(i) The GSA Index of Federal Specifications,
Standards and Commercial Item Descriptions, FPMR
Part 101-29, and copies of specifications, standards, and com-
mercial item descriptions cited in this solicitation may be
obtained for a fee by submitting a request to�

GSA Federal Supply Service Specifications Section
Suite 8100
470 East L�Enfant Plaza, SW
Washington, DC 20407

Telephone (202) 619-8925
Facsimile (202) 619-8978.

(ii) If the General Services Administration, Depart-
ment of Agriculture, or Department of Veterans Affairs issued
this solicitation, a single copy of specifications, standards, and
commercial item descriptions cited in this solicitation may be
obtained free of charge by submitting a request to the
addressee in paragraph (i)(1)(i) of this provision. Additional
copies will be issued for a fee.

(2) Most unclassified Defense specifications and stan-
dards may be downloaded from the following ASSIST web-
sites:

(i) ASSIST (https://assist.dla.mil/online/start/).

(ii) Quick Search (http://quicksearch.dla.mil/).

(iii) ASSISTdocs.com (http://assistdocs.com).

(3) Documents not available from ASSIST may be
ordered from the Department of Defense Single Stock Point
(DoDSSP) by�

(i) Using the ASSIST Shopping Wizard (https://
assist.dla.mil/wizard/index.cfm);

(ii) Phoning the DoDSSP Customer Service Desk
(215) 697-2179, Mon-Fri, 0730 to 1600 EST; or

(iii) Ordering from DoDSSP, Building 4, Section D,
700 Robbins Avenue, Philadelphia, PA 19111-5094, Tele-
phone (215) 697-2667/2179, Facsimile (215) 697-1462.

(4) Nongovernment (voluntary) standards must be
obtained from the organization responsible for their prepara-
tion, publication, or maintenance.

(j) Data Universal Numbering System (DUNS) Number.
(Applies to all offers exceeding $3,500, and offers of $3,500
or less if the solicitation requires the Contractor to be regis-
tered in the System for Award Management (SAM) database.)
The offeror shall enter, in the block with its name and address
on the cover page of its offer, the annotation �DUNS� or
�DUNS+4� followed by the DUNS or DUNS+4 number that
identifies the offeror�s name and address. The DUNS+4 is the
DUNS number plus a 4-character suffix that may be assigned
at the discretion of the offeror to establish additional SAM
records for identifying alternative Electronic Funds Transfer
(EFT) accounts (see FAR Subpart 32.11) for the same con-
cern. If the offeror does not have a DUNS number, it should
contact Dun and Bradstreet directly to obtain one. An offeror
within the United States may contact Dun and Bradstreet by
calling 1-866-705-5711 or via the internet at http://
fedgov.dnb.com/webform. An offeror located outside the
United States must contact the local Dun and Bradstreet office
for a DUNS number. The offeror should indicate that it is an
offeror for a Government contract when contacting the local
Dun and Bradstreet office.

(k) System for Award Management. Unless exempted by
an addendum to this solicitation, by submission of an offer, the
offeror acknowledges the requirement that a prospective
awardee shall be registered in the SAM database prior to
award, during performance and through final payment of any
contract resulting from this solicitation. If the Offeror does
not become registered in the SAM database in the time pre-
scribed by the Contracting Officer, the Contracting Officer
will proceed to award to the next otherwise successful regis-
tered Offeror. Offerors may obtain information on registration
and annual confirmation requirements via the SAM database
accessed through https://www.acquisition.gov.
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(l) Debriefing. If a post-award debriefing is given to

requesting offerors, the Government shall disclose the follow-

ing information, if applicable:

(1) The agency�s evaluation of the significant weak or

deficient factors in the debriefed offeror�s offer.

(2) The overall evaluated cost or price and technical rat-

ing of the successful and the debriefed offeror and past per-

formance information on the debriefed offeror.

(3) The overall ranking of all offerors, when any rank-

ing was developed by the agency during source selection.

(4) A summary of the rationale for award;

(5) For acquisitions of commercial items, the make and

model of the item to be delivered by the successful offeror.

(6) Reasonable responses to relevant questions posed

by the debriefed offeror as to whether source-selection proce-

dures set forth in the solicitation, applicable regulations, and

other applicable authorities were followed by the agency.

(End of provision)

52.212-2 Evaluation�Commercial Items.

As prescribed in 12.301(c), the Contracting Officer may

insert a provision substantially as follows:

EVALUATION�COMMERCIAL ITEMS (OCT 2014)

(a) The Government will award a contract resulting from

this solicitation to the responsible offeror whose offer con-

forming to the solicitation will be most advantageous to the

Government, price and other factors considered. The follow-

ing factors shall be used to evaluate offers:

________________________________________________

________________________________________________

________________________________________________

[Contracting Officer shall insert the significant evaluation

factors, such as (i) technical capability of the item offered to

meet the Government requirement; (ii) price; (iii) past perfor-

mance (see FAR 15.304); and include them in the relative

order of importance of the evaluation factors, such as in

descending order of importance.]

Technical and past performance, when combined, are

__________ [Contracting Officer state, in accordance with

FAR 15.304, the relative importance of all other evaluation

factors, when combined, when compared to price.]

(b) Options. The Government will evaluate offers for

award purposes by adding the total price for all options to the

total price for the basic requirement. The Government may

determine that an offer is unacceptable if the option prices are

significantly unbalanced. Evaluation of options shall not obli-

gate the Government to exercise the option(s).

(c) A written notice of award or acceptance of an offer,

mailed or otherwise furnished to the successful offeror within

the time for acceptance specified in the offer, shall result in a

binding contract without further action by either party. Before

the offer�s specified expiration time, the Government may

accept an offer (or part of an offer), whether or not there are

negotiations after its receipt, unless a written notice of with-

drawal is received before award.

(End of provision)

52.212-3 Offeror Representations and Certifications�

Commercial Items.

As prescribed in 12.301(b)(2), insert the following

provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS�

COMMERCIAL ITEMS (OCT 2015)

The Offeror shall complete only paragraph (b) of this pro-

vision if the Offeror has completed the annual representations

and certification electronically via the System for Award

Management (SAM) website accessed through http://

www.acquisition.gov. If the Offeror has not completed the

annual representations and certifications electronically, the

Offeror shall complete only paragraphs (c) through (p) of this

provision.

(a) Definitions. As used in this provision�

�Economically disadvantaged women-owned small busi-
ness (EDWOSB) concern� means a small business concern
that is at least 51 percent directly and unconditionally owned
by, and the management and daily business operations of
which are controlled by, one or more women who are citizens
of the United States and who are economically disadvantaged
in accordance with 13 CFR part 127. It automatically qualifies
as a women-owned small business eligible under the WOSB
Program.

�Forced or indentured child labor� means all work or

service�

(1) Exacted from any person under the age of 18 under

the menace of any penalty for its nonperformance and for

which the worker does not offer himself voluntarily; or

(2) Performed by any person under the age of 18 pursu-

ant to a contract the enforcement of which can be accom-

plished by process or penalties.

�Highest-level owner� means the entity that owns or con-
trols an immediate owner of the offeror, or that owns or con-
trols one or more entities that control an immediate owner of
the offeror. No entity owns or exercises control of the highest
level owner.

�Immediate owner� means an entity, other than the offeror,
that has direct control of the offeror. Indicators of control
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include, but are not limited to, one or more of the following:
ownership or interlocking management, identity of interests
among family members, shared facilities and equipment, and
the common use of employees.

�Inverted domestic corporation�, means a foreign incorpo-
rated entity that meets the definition of an inverted domestic
corporation under 6 U.S.C. 395(b), applied in accordance with
the rules and definitions of 6 U.S.C. 395(c).

�Manufactured end product� means any end product in

product and service codes (PSCs) 1000-9999, except�

(1) PSC 5510, Lumber and Related Basic Wood Mate-

rials;

(2) Product or Service Group (PSG) 87, Agricultural

Supplies;

(3) PSG 88, Live Animals;

(4) PSG 89, Subsistence;

(5) PSC 9410, Crude Grades of Plant Materials;

(6) PSC 9430, Miscellaneous Crude Animal Products,

Inedible;

(7) PSC 9440, Miscellaneous Crude Agricultural and

Forestry Products;

(8) PSC 9610, Ores;

(9) PSC 9620, Minerals, Natural and Synthetic; and

(10) PSC 9630, Additive Metal Materials.

�Place of manufacture� means the place where an end

product is assembled out of components, or otherwise made

or processed from raw materials into the finished product that

is to be provided to the Government. If a product is disassem-

bled and reassembled, the place of reassembly is not the place

of manufacture.

�Restricted business operations� means business opera-

tions in Sudan that include power production activities, min-

eral extraction activities, oil-related activities, or the

production of military equipment, as those terms are defined

in the Sudan Accountability and Divestment Act of 2007

(Pub. L. 110-174). Restricted business operations do not

include business operations that the person (as that term is

defined in Section 2 of the Sudan Accountability and Divest-

ment Act of 2007) conducting the business can demonstrate�

(1) Are conducted under contract directly and exclu-

sively with the regional government of southern Sudan;

(2) Are conducted pursuant to specific authorization

from the Office of Foreign Assets Control in the Department

of the Treasury, or are expressly exempted under Federal law

from the requirement to be conducted under such authoriza-

tion;

(3) Consist of providing goods or services to marginal-

ized populations of Sudan;

(4) Consist of providing goods or services to an inter-

nationally recognized peacekeeping force or humanitarian

organization;

(5) Consist of providing goods or services that are used

only to promote health or education; or

(6) Have been voluntarily suspended.

�Sensitive technology��

(1) Means hardware, software, telecommunications
equipment, or any other technology that is to be used specif-
ically�

(i) To restrict the free flow of unbiased information
in Iran; or

(ii) To disrupt, monitor, or otherwise restrict speech
of the people of Iran; and

(2) Does not include information or informational mate-
rials the export of which the President does not have the
authority to regulate or prohibit pursuant to section 203(b)(3)
of the International Emergency Economic Powers Act (50
U.S.C. 1702(b)(3)).

�Service-disabled veteran-owned small business

concern��

(1) Means a small business concern�

(i) Not less than 51 percent of which is owned by one

or more service-disabled veterans or, in the case of any pub-

licly owned business, not less than 51 percent of the stock of

which is owned by one or more service-disabled veterans; and

(ii) The management and daily business operations

of which are controlled by one or more service-disabled vet-

erans or, in the case of a service-disabled veteran with perma-

nent and severe disability, the spouse or permanent caregiver

of such veteran.

(2) Service-disabled veteran means a veteran, as

defined in 38 U.S.C. 101(2), with a disability that is service-

connected, as defined in 38 U.S.C. 101(16).

�Small business concern� means a concern, including its

affiliates, that is independently owned and operated, not dom-

inant in the field of operation in which it is bidding on Gov-

ernment contracts, and qualified as a small business under the

criteria in 13 CFR Part 121 and size standards in this

solicitation.

�Small disadvantaged business concern�, consistent with

13 CFR 124.1002, means a small business concern under the

size standard applicable to the acquisition, that�

(1) Is at least 51 percent unconditionally and directly
owned (as defined at 13 CFR 124.105) by�

(i) One or more socially disadvantaged (as defined at
13 CFR 124.103) and economically disadvantaged (as
defined at 13 CFR 124.104) individuals who are citizens of
the United States; and

(ii) Each individual claiming economic disadvantage
has a net worth not exceeding $750,000 after taking into
account the applicable exclusions set forth at 13 CFR
124.104(c)(2); and

(2) The management and daily business operations of
which are controlled (as defined at 13.CFR 124.106) by indi-
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domestic end products, i.e., an end product that is not a COTS
item and does not meet the component test in paragraph (2) of
the definition of �domestic end product.� The terms �com-
mercially available off-the-shelf (COTS) item� �component,�

�domestic end product,� �end product,� �foreign end prod-
uct,� and �United States� are defined in the clause of this
solicitation entitled �Buy American�Supplies.�

(2) Foreign End Products:

[List as necessary]

(3) The Government will evaluate offers in accordance
with the policies and procedures of FAR Part 25.

(g)(1) Buy American�Free Trade Agreements�Israeli
Trade Act Certificate. (Applies only if the clause at

FAR 52.225-3, Buy American�Free Trade Agreements�
Israeli Trade Act, is included in this solicitation.)

(i) The offeror certifies that each end product, except
those listed in paragraph (g)(1)(ii) or (g)(1)(iii) of this provi-

sion, is a domestic end product and that for other than COTS
items, the offeror has considered components of unknown ori-
gin to have been mined, produced, or manufactured outside

the United States. The terms �Bahrainian, Moroccan, Omani,
Panamanian, or Peruvian end product,� �commercially avail-
able off-the-shelf (COTS) item,� �component,� �domestic

end product,� �end product,� �foreign end product,� �Free
Trade Agreement country,� �Free Trade Agreement country
end product,� �Israeli end product,� and �United States� are

defined in the clause of this solicitation entitled �Buy Amer-
ican�Free Trade Agreements�Israeli Trade Act.�

(ii) The offeror certifies that the following supplies
are Free Trade Agreement country end products (other than

Bahrainian, Moroccan, Omani, Panamanian, or Peruvian end
products) or Israeli end products as defined in the clause of
this solicitation entitled �Buy American�Free Trade Agree-

ments�Israeli Trade Act�:

Free Trade Agreement Country End Products (Other than

Bahrainian, Moroccan, Omani, Panamanian, or Peruvian End

Products) or Israeli End Products:

[List as necessary]

(iii) The offeror shall list those supplies that are for-
eign end products (other than those listed in

paragraph (g)(1)(ii) of this provision) as defined in the clause
of this solicitation entitled �Buy American�Free Trade
Agreements�Israeli Trade Act.� The offeror shall list as
other foreign end products those end products manufactured
in the United States that do not qualify as domestic end prod-
ucts, i.e., an end product that is not a COTS item and does not
meet the component test in paragraph (2) of the definition of
�domestic end product.�

Other Foreign End Products:

[List as necessary]

(iv) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25.

(2) Buy American�Free Trade Agreements�Israeli
Trade Act Certificate, Alternate I. If Alternate I to the clause
at FAR 52.225-3 is included in this solicitation, substitute the
following paragraph (g)(1)(ii) for paragraph (g)(1)(ii) of the
basic provision:

(g)(1)(ii) The offeror certifies that the following supplies

are Canadian end products as defined in the clause of this solic-

itation entitled �Buy American�Free Trade Agreements�

Israeli Trade Act�:

Canadian End Products:

[List as necessary]

(3) Buy American�Free Trade Agreements�Israeli
Trade Act Certificate, Alternate II. If Alternate II to the clause
at FAR 52.225-3 is included in this solicitation, substitute the
following paragraph (g)(1)(ii) for paragraph (g)(1)(ii) of the
basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Canadian end products or Israeli end products as defined in
the clause of this solicitation entitled �Buy American�Free
Trade Agreements�Israeli Trade Act�:

Canadian or Israeli End Products:

[List as necessary]

Line Item No. Country of Origin

______________ _________________
______________ _________________
______________ _________________

Line Item No. Country of Origin

______________ _________________
______________ _________________
______________ _________________

Line Item No. Country of Origin

______________ _________________
______________ _________________
______________ _________________

Line Item No.

_______________________________________
_______________________________________
_______________________________________

Line Item No. Country of Origin

______________ _________________
______________ _________________
______________ _________________
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(4) Buy American�Free Trade Agreements�Israeli
Trade Act Certificate, Alternate III. If Alternate III to the
clause at 52.225-3 is included in this solicitation, substitute
the following paragraph (g)(1)(ii) for paragraph (g)(1)(ii) of
the basic provision:

(g)(1)(ii) The offeror certifies that the following supplies
are Free Trade Agreement country end products (other than
Bahrainian, Korean, Moroccan, Omani, Panamanian, or Peru-
vian end products) or Israeli end products as defined in the
clause of this solicitation entitled �Buy American-Free Trade
Agreements-Israeli Trade Act�:

Free Trade Agreement Country End Products (Other than
Bahrainian, Korean, Moroccan, Omani, Panamanian, or Peru-

vian End Products) or Israeli End Products:

[List as necessary]

(5) Trade Agreements Certificate. (Applies only if the
clause at FAR 52.225-5, Trade Agreements, is included in this
solicitation.)

(i) The offeror certifies that each end product, except
those listed in paragraph (g)(5)(ii) of this provision, is a U.S.-
made or designated country end product, as defined in the
clause of this solicitation entitled �Trade Agreements.�

(ii) The offeror shall list as other end products those
end products that are not U.S.-made or designated country end
products.

Other End Products:

[List as necessary]

(iii) The Government will evaluate offers in accor-
dance with the policies and procedures of FAR Part 25. For
line items covered by the WTO GPA, the Government will
evaluate offers of U.S.-made or designated country end prod-
ucts without regard to the restrictions of the Buy American
statute. The Government will consider for award only offers
of U.S.-made or designated country end products unless the
Contracting Officer determines that there are no offers for
such products or that the offers for such products are insuffi-
cient to fulfill the requirements of the solicitation.

(h) Certification Regarding Responsibility Matters (Exec-
utive Order 12689). (Applies only if the contract value is
expected to exceed the simplified acquisition threshold.) The
offeror certifies, to the best of its knowledge and belief, that
the offeror and/or any of its principals�

(1) Are, are not presently debarred, suspended, pro-
posed for debarment, or declared ineligible for the award of
contracts by any Federal agency;

(2) Have, have not, within a three-year period pre-
ceding this offer, been convicted of or had a civil judgment
rendered against them for: commission of fraud or a criminal
offense in connection with obtaining, attempting to obtain, or
performing a Federal, state or local government contract or
subcontract; violation of Federal or state antitrust statutes
relating to the submission of offers; or commission of embez-
zlement, theft, forgery, bribery, falsification or destruction of
records, making false statements, tax evasion, violating Fed-
eral criminal tax laws, or receiving stolen property;

(3) Are, are not presently indicted for, or otherwise
criminally or civilly charged by a Government entity with,
commission of any of these offenses enumerated in paragraph
(h)(2) of this clause; and

(4) Have, have not, within a three-year period pre-
ceding this offer, been notified of any delinquent Federal taxes
in an amount that exceeds $3,500 for which the liability
remains unsatisfied.

(i) Taxes are considered delinquent if both of the fol-
lowing criteria apply:

(A) The tax liability is finally determined. The
liability is finally determined if it has been assessed. A liabil-
ity is not finally determined if there is a pending administra-
tive or judicial challenge. In the case of a judicial challenge to
the liability, the liability is not finally determined until all judi-
cial appeal rights have been exhausted.

(B) The taxpayer is delinquent in making pay-
ment. A taxpayer is delinquent if the taxpayer has failed to pay
the tax liability when full payment was due and required. A
taxpayer is not delinquent in cases where enforced collection
action is precluded.

(ii) Examples. (A) The taxpayer has received a stat-
utory notice of deficiency, under I.R.C. §6212, which entitles
the taxpayer to seek Tax Court review of a proposed tax defi-
ciency. This is not a delinquent tax because it is not a final tax
liability. Should the taxpayer seek Tax Court review, this will
not be a final tax liability until the taxpayer has exercised all
judicial appeal rights.

(B) The IRS has filed a notice of Federal tax lien
with respect to an assessed tax liability, and the taxpayer has
been issued a notice under I.R.C. §6320 entitling the taxpayer
to request a hearing with the IRS Office of Appeals contesting
the lien filing, and to further appeal to the Tax Court if the IRS
determines to sustain the lien filing. In the course of the hear-
ing, the taxpayer is entitled to contest the underlying tax lia-
bility because the taxpayer has had no prior opportunity to
contest the liability. This is not a delinquent tax because it is
not a final tax liability. Should the taxpayer seek tax court
review, this will not be a final tax liability until the taxpayer
has exercised all judicial appeal rights.

(C) The taxpayer has entered into an installment
agreement pursuant to I.R.C. §6159. The taxpayer is making
timely payments and is in full compliance with the agreement
terms. The taxpayer is not delinquent because the taxpayer is
not currently required to make full payment.

Line Item No. Country of Origin

______________ _________________
______________ _________________
______________ _________________

Line Item No. Country of Origin

______________ _________________
______________ _________________
______________ _________________
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(D) The taxpayer has filed for bankruptcy protec-
tion. The taxpayer is not delinquent because enforced collec-
tion action is stayed under 11 U.S.C. §362 (the Bankruptcy
Code).

(i) Certification Regarding Knowledge of Child Labor for
Listed End Products (Executive Order 13126). [The Contract-
ing Officer must list in paragraph (i)(1) any end products
being acquired under this solicitation that are included in the
List of Products Requiring Contractor Certification as to
Forced or Indentured Child Labor, unless excluded at
22.1503(b).]

(1) Listed end products.

(2) Certification. [If the Contracting Officer has identi-
fied end products and countries of origin in paragraph (i)(1)
of this provision, then the offeror must certify to either (i)(2)(i)
or (i)(2)(ii) by checking the appropriate block.]

(i) The offeror will not supply any end product
listed in paragraph (i)(1) of this provision that was mined,
produced, or manufactured in the corresponding country as
listed for that product.

(ii) The offeror may supply an end product listed
in paragraph (i)(1) of this provision that was mined, produced,
or manufactured in the corresponding country as listed for that
product. The offeror certifies that it has made a good faith
effort to determine whether forced or indentured child labor
was used to mine, produce, or manufacture any such end
product furnished under this contract. On the basis of those
efforts, the offeror certifies that it is not aware of any such use
of child labor.

(j) Place of manufacture. (Does not apply unless the solic-
itation is predominantly for the acquisition of manufactured
end products.) For statistical purposes only, the offeror shall
indicate whether the place of manufacture of the end products
it expects to provide in response to this solicitation is predom-
inantly�

(1) In the United States (Check this box if the total
anticipated price of offered end products manufactured in the
United States exceeds the total anticipated price of offered end
products manufactured outside the United States); or

(2) Outside the United States.
(k) Certificates regarding exemptions from the application

of the Service Contract Labor Standards(Certification by the
offeror as to its compliance with respect to the contract also
constitutes its certification as to compliance by its subcontrac-
tor if it subcontracts out the exempt services.) [The contract-
ing officer is to check a box to indicate if paragraph (k)(1) or
(k)(2) applies.]

(1) Maintenance, calibration, or repair of certain
equipment as described in FAR 22.1003-4(c)(1). The offeror

does does not certify that�
(i) The items of equipment to be serviced under this

contract are used regularly for other than Governmental pur-

poses and are sold or traded by the offeror (or subcontractor
in the case of an exempt subcontract) in substantial quantities
to the general public in the course of normal business opera-
tions;

(ii) The services will be furnished at prices which
are, or are based on, established catalog or market prices (see
FAR 22.1003-4(c)(2)(ii)) for the maintenance, calibration, or
repair of such equipment; and

(iii) The compensation (wage and fringe benefits)
plan for all service employees performing work under the con-
tract will be the same as that used for these employees and
equivalent employees servicing the same equipment of com-
mercial customers.

(2) Certain services as described in
FAR 22.1003-4(d)(1). The offeror does does not certify
that�

(i) The services under the contract are offered and
sold regularly to non-Governmental customers, and are pro-
vided by the offeror (or subcontractor in the case of an exempt
subcontract) to the general public in substantial quantities in
the course of normal business operations;

(ii) The contract services will be furnished at prices
that are, or are based on, established catalog or market prices
(see FAR 22.1003-4(d)(2)(iii));

(iii) Each service employee who will perform the
services under the contract will spend only a small portion of
his or her time (a monthly average of less than 20 percent of
the available hours on an annualized basis, or less than 20 per-
cent of available hours during the contract period if the con-
tract period is less than a month) servicing the Government
contract; and

(iv) The compensation (wage and fringe benefits)
plan for all service employees performing work under the con-
tract is the same as that used for these employees and equiv-
alent employees servicing commercial customers.

(3) If paragraph (k)(1) or (k)(2) of this clause applies�
(i) If the offeror does not certify to the conditions in

paragraph (k)(1) or (k)(2) and the Contracting Officer did not
attach a Service Contract Labor Standards wage determina-
tion to the solicitation, the offeror shall notify the Contracting
Officer as soon as possible; and

(ii) The Contracting Officer may not make an award
to the offeror if the offeror fails to execute the certification in
paragraph (k)(1) or (k)(2) of this clause or to contact the Con-
tracting Officer as required in paragraph (k)(3)(i) of this
clause.

(l) Taxpayer Identification Number (TIN) (26 U.S.C. 6109,
31 U.S.C. 7701). (Not applicable if the offeror is required to
provide this information to the SAM database to be eligible
for award.)

(1) All offerors must submit the information required in
paragraphs (l)(3) through (l)(5) of this provision to comply
with debt collection requirements of 31 U.S.C. 7701(c) and
3325(d), reporting requirements of 26 U.S.C. 6041, 6041A,
and 6050M, and implementing regulations issued by the Inter-
nal Revenue Service (IRS).

Listed End Product Listed Countries of Origin

___________________ ___________________
___________________ ___________________
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(2) The TIN may be used by the Government to collect
and report on any delinquent amounts arising out of the
offeror�s relationship with the Government (31 U.S.C.
7701(C)(3)). If the resulting contract is subject to the payment
reporting requirements described in FAR 4.904, the TIN pro-
vided hereunder may be matched with IRS records to verify
the accuracy of the offeror�s TIN. 

(3) Taxpayer Identification Number (TIN).

TIN: ________________________________.

TIN has been applied for.

TIN is not required because:

Offeror is a nonresident alien, foreign corpora-
tion, or foreign partnership that does not have
income effectively connected with the conduct
of a trade or business in the United States and
does not have an office or place of business or a
fiscal paying agent in the United States;

Offeror is an agency or instrumentality of a for-
eign government;

Offeror is an agency or instrumentality of the
Federal Government.

(4) Type of organization.

Sole proprietorship;

Partnership;

Corporate entity (not tax-exempt);

Corporate entity (tax-exempt);

Government entity (Federal, State, or local);

Foreign government;

International organization per
26 CFR 1.6049-4;

Other ________________________________.

(5) Common parent.

Offeror is not owned or controlled by a common
parent;

Name and TIN of common parent:

Name ________________________________.

TIN _________________________________.

(m) Restricted business operations in Sudan. By submis-
sion of its offer, the offeror certifies that the offeror does not
conduct any restricted business operations in Sudan.

(n) Prohibition on Contracting with Inverted Domestic
Corporations.(1) Government agencies are not permitted to
use appropriated (or otherwise made available) funds for con-
tracts with either an inverted domestic corporation, or a sub-
sidiary of an inverted domestic corporation, unless the
exception at 9.108-2(b) applies or the requirement is waived
in accordance with the procedures at 9.108-4.

(2) Representation. By submission of its offer, the
offeror represents that�

(i) It is not an inverted domestic corporation; and

(ii) It is not a subsidiary of an inverted domestic cor-
poration.

(o) Prohibition on contracting with entities engaging in
certain activities or transactions relating to Iran. (1) The
offeror shall e-mail questions concerning sensitive technol-
ogy to the Department of State at CISADA106@state.gov.

(2) Representation and Certifications. Unless a waiver
is granted or an exception applies as provided in paragraph
(o)(3) of this provision, by submission of its offer, the
offeror�

(i) Represents, to the best of its knowledge and
belief, that the offeror does not export any sensitive technol-
ogy to the government of Iran or any entities or individuals
owned or controlled by, or acting on behalf or at the direction
of, the government of Iran;

(ii) Certifies that the offeror, or any person owned or
controlled by the offeror, does not engage in any activities for
which sanctions may be imposed under section 5 of the Iran
Sanctions Act; and

(iii) Certifies that the offeror, and any person owned
or controlled by the offeror, does not knowingly engage in any
transaction that exceeds $3,500 with Iran�s Revolutionary
Guard Corps or any of its officials, agents, or affiliates, the
property and interests in property of which are blocked pur-
suant to the International Emergency Economic Powers Act
(50 U.S.C. 1701 et seq.) (see OFAC's Specially Designated
Nationals and Blocked Persons List at http://www.trea-
sury.gov/ofac/downloads/t11sdn.pdf).

(3) The representation and certification requirements of
paragraph (o)(2) of this provision do not apply if�

(i) This solicitation includes a trade agreements cer-
tification (e.g., 52.212-3(g) or a comparable agency provi-
sion); and

(ii) The offeror has certified that all the offered prod-
ucts to be supplied are designated country end products.

(p) Ownership or Control of Offeror. (Applies in all solic-
itations when there is a requirement to be registered in SAM
or a requirement to have a DUNS Number in the solicitation.

(1) The Offeror represents that it ? has or ? does not have
an immediate owner. If the Offeror has more than one imme-
diate owner (such as a joint venture), then the Offeror shall
respond to paragraph (2) and if applicable, paragraph (3) of
this provision for each participant in the joint venture.

(2) If the Offeror indicates �has� in paragraph (p)(1) of
this provision, enter the following information:

Immediate owner CAGE code: ____________________.
Immediate owner legal name: _____________________.

(Do not use a �doing business as� name)

Is the immediate owner owned or controlled by another
entity: Yes or No.

(3) If the Offeror indicates �yes� in paragraph (p)(2) of
this provision, indicating that the immediate owner is owned
or controlled by another entity, then enter the following infor-
mation:

Highest-level owner CAGE code: __________________.

Highest-level owner legal name: ___________________.
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(B) Affected contract number and delivery order
number, if applicable;

(C) Affected contract line item or subline item, if
applicable; and

(D) Contractor point of contact.

(ii) Provide a copy of the remittance and supporting
documentation to the Contracting Officer.

(6)(i) All amounts that become payable by the Contrac-
tor to the Government under this contract shall bear simple
interest from the date due until paid unless paid within 30 days
of becoming due. The interest rate shall be the interest rate
established by the Secretary of the Treasury, as provided in 41
U.S.C. 7109, which is applicable to the period in which the
amount becomes due, and then at the rate applicable for each six
month period as established by the Secretary until the amount
is paid.

(ii) The Government may issue a demand for payment
to the Contractor upon finding a debt is due under the contract.

(iii) Final Decisions. The Contracting Officer will
issue a final decision as required by 33.211 if�

(A) The Contracting Officer and the Contractor are
unable to reach agreement on the existence or amount of a debt
in a timely manner;

(B) The Contractor fails to liquidate a debt previ-
ously demanded by the Contracting Officer within the timeline
specified in the demand for payment unless the amounts were
not repaid because the Contractor has requested an installment
payment agreement; or

(C) The Contractor requests a deferment of collec-
tion on a debt previously demanded by the Contracting Officer
(see FAR 32.607-2).

(iv) If a demand for payment was previously issued
for the debt, the demand for payment included in the final deci-
sion shall identify the same due date as the original demand for
payment.

(v) Amounts shall be due at the earliest of the follow-
ing dates:

(A) The date fixed under this contract.

(B) The date of the first written demand for pay-
ment, including any demand for payment resulting from a
default termination.

(vi) The interest charge shall be computed for the
actual number of calendar days involved beginning on the due
date and ending on�

(A) The date on which the designated office
receives payment from the Contractor;

(B) The date of issuance of a Government check
to the Contractor from which an amount otherwise payable has
been withheld as a credit against the contract debt; or

(C) The date on which an amount withheld and
applied to the contract debt would otherwise have become pay-
able to the Contractor.

(vii) The interest charge made under this clause may
be reduced under the procedures prescribed in 32.608-2 of the

Federal Acquisition Regulation in effect on the date of this con-
tract.

(viii) Upon receipt and approval of the invoice desig-
nated by the Contractor as the �completion invoice� and sup-
porting documentation, and upon compliance by the Contractor
with all terms of this contract, any outstanding balances will be
paid within 30 days unless the parties agree otherwise. The
completion invoice, and supporting documentation, shall be
submitted by the Contractor as promptly as practicable follow-
ing completion of the work under this contract, but in no event
later than 1 year (or such longer period as the Contracting Offi-
cer may approve in writing) from the date of completion.

(7) Release of claims. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall exe-
cute and deliver, at the time of and as a condition precedent to
final payment under this contract, a release discharging the
Government, its officers, agents, and employees of and from all
liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions.

(i) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible to exact statement by
the Contractor.

(ii) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
Government is prepared to make final payment, whichever is
earlier.

(iii) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the terms
of this contract relating to patents.

(8) Prompt payment. The Government will make pay-

ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(9) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(10) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, pay-
ment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.

(l) Termination for the Government�s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop all work hereun-
der and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this con-
tract, the Contractor shall be paid an amount for direct labor
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hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the con-
tract, less any hourly rate payments already made to the Con-
tractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose. This paragraph does not give the Government any right to
audit the Contractor�s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

(m) Termination for cause. The Government may termi-

nate this contract, or any part hereof, for cause in the event of

any default by the Contractor, or if the Contractor fails to com-

ply with any contract terms and conditions, or fails to provide

the Government, upon request, with adequate assurances of

future performance. In the event of termination for cause, the

Government shall not be liable to the Contractor for any amount

for supplies or services not accepted, and the Contractor shall

be liable to the Government for any and all rights and remedies

provided by law. If it is determined that the Government

improperly terminated this contract for default, such termina-

tion shall be deemed a termination for convenience.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders�
Commercial Items.
As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO

IMPLEMENT STATUTES OR EXECUTIVE ORDERS�
COMMERCIAL ITEMS (OCT 2015)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.209-10, Prohibition on Contracting with Inverted
Domestic Corporations (DEC 2014)

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004)(Public Laws 108-77 and 108-78 (19
U.S.C. 3805 note)).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OCT 1995)
(41 U.S.C. 4704 and 10 U.S.C. 2402).

__ (2) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509)).

__ (3) 52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5). (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

__ (4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (OCT 2015) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

__ (5) [Reserved].
__ (6) 52.204-14, Service Contract Reporting

Requirements (JAN 2014) (PUB. L. 111-117, section 743 OF

DIV. C).
__ (7) 52.204-15, Service Contract Reporting

Requirements for Indefinite-Delivery Contracts (JAN 2014)
(PUB. L. 111-117, section 743 OF DIV. C).

__ (8) 52.209-6, Protecting the Government�s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment. (OCT 2015) (31 U.S.C. 6101
note).

__ (9) 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (JUL 2013) (41
U.S.C. 2313).

__ (10) [Reserved].
__ (11)(i)52.219-3, Notice of HUBZone Set-Aside or

Sole-Source Award (NOV 2011) (15 U.S.C. 657a).
__ (ii) Alternate I (NOV 2011) of 52.219-3.

__ (12)(i)52.219-4, Notice of Price Evaluation Prefer-
ence for HUBZone Small Business Concerns (OCT 2014) (if
the offeror elects to waive the preference, it shall so indicate
in its offer) (15 U.S.C. 657a).

__ (ii) Alternate I (JAN 2011) of 52.219-4.

__ (13) [Reserved]
__ (14)(i) 52.219-6, Notice of Total Small Business

Set-Aside (NOV 2011) (15 U.S.C. 644).
__ (ii) Alternate I (NOV 2011).
__ (iii) Alternate II (NOV 2011).

__ (15)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.

__ (16) 52.219-8, Utilization of Small Business
Concerns (OCT 2014) (15 U.S.C. 637(d)(2) and (3)).

__ (17)(i) 52.219-9, Small Business Subcontracting
Plan (OCT 2015) (15 U.S.C. 637(d)(4)).

__ (ii) Alternate I (OCT 2001) of 52.219-9.
__ (iii) Alternate II (OCT 2001) of 52.219-9.
__ (iv) Alternate III (OCT 2015) of 52.219-9.

__ (18) 52.219-13, Notice of Set-Aside of Orders
(NOV 2011)(15 U.S.C. 644(r)).

__ (19) 52.219-14, Limitations on Subcontracting
(NOV 2011) (15 U.S.C. 637(a)(14)).

__ (20) 52.219-16, Liquidated Damages�Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).
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__ (21) 52.219-27, Notice of Service-Disabled Veteran-
Owned Small Business Set-Aside (NOV 2011) (15 U.S.C. 657
f).

__ (22) 52.219-28, Post Award Small Business
Program Rerepresentation (JUL 2013) (15 U.S.C. 632(a)(2)).

__ (23) 52.219-29, Notice of Set-Aside for Economi-
cally Disadvantaged Women-Owned Small Business
(EDWOSB) Concerns (JUL 2013) (15 U.S.C. 637(m)).

__ (24) 52.219-30, Notice of Set-Aside for Women-
Owned Small Business (WOSB) Concerns Eligible Under the
WOSB Program (JUL 2013) (15 U.S.C. 637(m)).

__ (25) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__ (26) 52.222-19, Child Labor�Cooperation with
Authorities and Remedies (JAN 2014) (E.O. 13126).

__ (27) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

__ (28) 52.222-26, Equal Opportunity (APR 2015)
(E.O. 11246).

__ (29) 52.222-35, Equal Opportunity for Veterans
(OCT 2015)(38 U.S.C. 4212).

__ (30) 52.222-36, Equal Opportunity for Workers with
Disabilities (JUL 2014) (29 U.S.C. 793).

__ (31) 52.222-37, Employment Reports on Veterans
(OCT 2015) (38 U.S.C. 4212).

__ (32) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496).

__ (33)(i) 52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O. 13627).

__ (ii) Alternate I (MAR 2015) of 52.222-50 (22
U.S.C. chapter 78 and E.O. 13627).

__ (34) 52.222-54, Employment Eligibility Verification
(OCT 2015). (Executive Order 12989). (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

__ (35)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA�Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

__ (ii) Alternate I (MAY 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

__ (36)(i)52.223-13, Acquisition of EPEAT®-Regis-
tered Imaging Equipment (JUN 2014) (E.O.s 13423 and
13514).

__ (ii) Alternate I (JUN 2014) of 52.223-13.
__ (37)(i)52.223-14, Acquisition of EPEAT®-Regis-

tered Televisions (JUN 2014) (E.O.s 13423 and 13514).
__ (ii) Alternate I (JUN 2014) of 52.223-14.

__ (38) 52.223-15, Energy Efficiency in Energy-
Consuming Products (DEC 2007) (42 U.S.C. 8259b).

__ (39)(i) 52.223-16, Acquisition of EPEAT®-
Registered Personal Computer Products (JUN 2014) (E.O.s
13423 and 13514).

__ (ii) Alternate I (JUN 2014) of 52.223-16.

__ (40) 52.223-18, Encouraging Contractor Policies to
Ban Text Messaging While Driving (AUG 2011) (E.O.
13513).

__ (41) 52.225-1, Buy American�Supplies
(MAY 2014) (41 U.S.C. chapter 83).

__ (42)(i) 52.225-3, Buy American�Free Trade
Agreements�Israeli Trade Act (MAY 2014) (41 U.S.C.
chapter 83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19
U.S.C. 3805 note, 19 U.S.C. 4001 note, Pub. L. 103-182,
108-77, 108-78, 108-286, 108-302, 109-53, 109-169, 109-
283, 110-138, 112-41, 112-42, and 112-43.

__ (ii) Alternate I (MAY 2014) of 52.225-3.
__ (iii) Alternate II (MAY 2014) of 52.225-3.
__ (iv) Alternate III (MAY 2014) of 52.225-3.

__ (43) 52.225-5, Trade Agreements (NOV 2013)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (44) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.�s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (45) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (JUL 2013) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

__ (46) 52.226-4, Notice of Disaster or Emergency Area
Set-Aside (NOV 2007) (42 U.S.C. 5150).

__ (47) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (NOV 2007) (42 U.S.C.
5150).

__ (48) 52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 4505,
10 U.S.C. 2307(f)).

__ (49) 52.232-30, Installment Payments for
Commercial Items (OCT 1995) (41 U.S.C. 4505,
10 U.S.C. 2307(f)).

__ (50) 52.232-33, Payment by Electronic Funds
Transfer�System for Award Management (JUL 2013)
(31 U.S.C. 3332).

__ (51) 52.232-34, Payment by Electronic Funds
Transfer�Other than System for Award Management
(JUL 2013) (31 U.S.C. 3332).

__ (52) 52.232-36, Payment by Third Party
(MAY 2014) (31 U.S.C. 3332).

__ (53) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

__ (54)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__ (ii) Alternate I (Apr 2003) of 52.247-64.
(c) The Contractor shall comply with the FAR clauses in

this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:
[Contracting Officer check as appropriate.]

__ (1) 52.222-17, Nondisplacement of Qualified Work-
ers (MAY 2014)(E.O. 13495).
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__ (2) 52.222-41, Service Contract Labor Standards
(May 2014) (41 U.S.C. chapter 67).

__ (3) 52.222-42, Statement of Equivalent Rates for
Federal Hires (MAY 2014) (29 U.S.C. 206 and
41 U.S.C. chapter 67).

__(4) 52.222-43, Fair Labor Standards Act and Service
Contract Labor Standards-Price Adjustment (Multiple Year
and Option Contracts) (MAY 2014) (29 U.S.C. 206 and
41 U.S.C. chapter 67).

__(5) 52.222-44, Fair Labor Standards Act and Service
Contract Labor Standards�Price Adjustment (MAY 2014)
(29 U.S.C. 206 and 41 U.S.C. chapter 67).

__(6) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain Equipment�
Requirements (MAY 2014) (41 U.S.C. chapter 67).

__(7) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services�Requirements (MAY 2014) (41 U.S.C. chapter
67).

__(8) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2014)(E.O. 13658).

__(9) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792).

__ (10) 52.237-11, Accepting and Dispensing of $1
Coin (SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records�Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor�s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
appeals under the disputes clause or to litigation or the
settlement of claims arising under or relating to this contract
shall be made available until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor

is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause�

(i) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509).

(ii) 52.219-8, Utilization of Small Business Con-
cerns (OCT 2014) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iii) 52.222-17, Nondisplacement of Qualified
Workers (MAY 2014) (E.O. 13495). Flow down required in
accordance with paragraph (l) of FAR clause 52.222-17.

(iv) 52.222-21, Prohibition of Segregated Facilities
(APR 2015)

(v) 52.222-26, Equal Opportunity (APR 2015)
(E.O. 11246).

(vi) 52.222-35, Equal Opportunity for Veterans
(OCT 2015) (38 U.S.C. 4212).

(vii) 52.222-36, Equal Opportunity for Workers with
Disabilities (JUL 2014) (29 U.S.C. 793).

(viii) 52.222-37, Employment Reports on Veterans
(OCT 2015) (38 U.S.C. 4212)

(ix) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (DEC 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(x) 52.222-41, Service Contract Labor Standards
(MAY 2014) (41 U.S.C. chapter 67).

(xi) __(A) 52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O 13627).

__(B) Alternate I (MAR 2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O 13627).

(xii) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment-Require-
ments (MAY 2014) (41 U.S.C. chapter 67).

(xiii) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services-Requirements (MAY 2014) (41 U.S.C. chapter 67).

(xiv) 52.222-54, Employment Eligibility Verifica-
tion (OCT 2015) (E.O. 12989).

(xv) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2014) (Executive Order 13658).

(xvi) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (JUL 2013) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

(xvii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792). Flow
down required in accordance with paragraph (e) of FAR
clause 52.226-6.

(xviii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006) (46 U.S.C.
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Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4)(i),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
�paragraphs (a), (b), (c), or (d) of this clause� in the redesig-
nated paragraph (d) to read �paragraphs (a), (b), and (c) of this
clause.�

Alternate II (Oct 2015). As prescribed in 12.301(b)(4)(ii),
substitute the following paragraphs (d)(1) and (e)(1) for para-
graphs (d)(1) and (e)(1) of the basic clause as follows:

(d)(1) The Comptroller General of the United States, an
appropriate Inspector General appointed under section 3 or 8G
of the Inspector General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the foregoing officials
shall have access to and right to�

(i) Examine any of the Contractor�s or any subcon-

tractors� records that pertain to, and involve transactions relat-

ing to, this contract; and

(ii) Interview any officer or employee regarding such

transactions.

(e)(1) Notwithstanding the requirements of the clauses

in paragraphs (a), (b), and (c), of this clause, the Contractor is

not required to flow down any FAR clause in a subcontract for

commercial items, other than�

(i) Paragraph (d) of this clause. This paragraph flows

down to all subcontracts, except the authority of the Inspector

General under paragraph (d)(1)(ii) does not flow down; and

(ii) Those clauses listed in this paragraph (e)(1).

Unless otherwise indicated below, the extent of the flow down

shall be as required by the clause�

(A) 52.203-13, Contractor Code of Business Ethics

and Conduct (Oct 2015) (41 U.S.C. 3509).

(B) 52.203-15, Whistleblower Protections Under

the American Recovery and Reinvestment Act of 2009

(Jun 2010) (Section 1553 of Pub. L. 111-5).

(C) 52.219-8, Utilization of Small Business Con-

cerns (Oct 2014) (15 U.S.C. 637(d)(2) and (3)), in all subcon-

tracts that offer further subcontracting opportunities. If the

subcontract (except subcontracts to small business concerns)

exceeds $700,000 ($1.5 million for construction of any public

facility), the subcontractor must include 52.219-8 in lower tier

subcontracts that offer subcontracting opportunities.

(D) 52.222-21, Prohibition of Segregated Facilities

(Apr 2015).

(E) 52.222-26, Equal Opportunity (Apr 2015)

(E.O. 11246).

(F) 52.222-35, Equal Opportunity for Veterans

(Oct 2015) (38 U.S.C. 4212).

(G) 52.222-36, Equal Opportunity for Workers

with Disabilities (Jul 2014) (29 U.S.C. 793).

(H) 52.222-40, Notification of Employee Rights

Under the National Labor Relations Act (Dec 2010) (E.O.

13496). Flow down required in accordance with paragraph (f)

of FAR clause 52.222-40.

(I) 52.222-41, Service Contract Labor Standards

(May 2014) (41 U.S.C. chapter 67).

(J) ___(1) 52.222-50, Combating Trafficking in

Persons (Mar 2015) (22 U.S.C. chapter 78 and E.O 13627).

___(2) Alternate I (Mar 2015) of 52.222-50

(22 U.S.C. chapter 78 and E.O 13627).

(K) 52.222-51, Exemption from Application of the

Service Contract Labor Standards to Contracts for Mainte-

nance, Calibration, or Repair of Certain Equipment�Require-

ments (May 2014) (41 U.S.C. chapter 67).

(L) 52.222-53, Exemption from Application of the

Service Contract Labor Standards to Contracts for Certain Ser-

vices�Requirements (May 2014) (41 U.S.C. chapter 67).

(M) 52.222-54, Employment Eligibility Verifica-

tion (Oct 2015) (Executive Order 12989).

(N) 52.222-55, Minimum Wages Under Executive

Order 13658 (Dec 2014) Executive Order 13658).

(O) 52.226-6, Promoting Excess Food Donation to

Nonprofit Organizations. (May 2014) (42 U.S.C. 1792). Flow

down required in accordance with paragraph (e) of FAR clause

52.226-6.

(P) 52.247-64, Preference for Privately Owned

U.S.-Flag Commercial Vessels (Feb 2006) (46 U.S.C. Appx.

1241(b) and 10 U.S.C. 2631). Flow down required in accor-

dance with paragraph (d) of FAR clause 52.247-64.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor�s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Title to the supplies
passes to the Government upon delivery to�

(i) A post office or common carrier for shipment to
the specific destination; or

(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall�

(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and
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(ii) Replace, repair, or correct those supplies
promptly at the Contractor�s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice.(1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall�

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(ii) Display prominently on the invoice �FAST
PAY.� Invoices not prominently marked �FAST PAY� via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either�

(i) Submit the receiving report on the prescribed
form with the invoice; or

(ii) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level�

(1) National stock number and/or manufac-
turer�s part number;

(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-

ber, if in the contract.
(4) If this contract, order, or blanket purchase agreement

does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(i) Ship-To Point.
(ii) Mark-For Point.
(iii) FEDSTRIP/MILSTRIP document number, if in

the contract.
(5) Where a receiving report is not required, the Con-

tractor shall include a copy of the invoice in each shipment.
(d) Certification of invoice. The Contractor certifies by

submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-

ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) FAST PAY container identification. The
Contractor shall mark all outer shipping containers �FAST
PAY� When outer shipping containers are not marked �FAST
PAY,� the payment office may make fast payment. If the pay-
ment office declines to make fast payment, the Contractor
shall be paid in accordance with procedures applicable to
invoices to which the Fast Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor�s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state�

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions�Simplified Acquisitions 
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS�SIMPLIFIED ACQUISITIONS

(OTHER THAN COMMERCIAL ITEMS) (OCT 2015)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.222-3, Convict Labor (JUN 2003)
(E.O. 11755).
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(ii) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

(iii) 52.222-26, Equal Opportunity (APR 2015)
(E.O. 11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (JUN 2008) (E.O.s, proclamations, and statutes admin-
istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vi) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78 (19 U.S.C.
3805 note)).

(2) Listed below are additional clauses that apply:
(i) 52.232-1, Payments (APR 1984).
(ii) 52.232-8, Discounts for Prompt Payment

(FEB 2002).
(iii) 52.232-11, Extras (APR 1984).
(iv) 52.232-25, Prompt Payment (JUL 2013).
(v) 52.232-39, Unenforceability of Unauthorized

Obligations (JUN 2013).
(vi) 52.232-40, Providing Accelerated Payments to

Small Business Subcontractors (DEC 2013)
(vii) 52.233-1, Disputes (MAY 2014).
(viii) 52.244-6, Subcontracts for Commercial Items

(OCT 2015).
(ix) 52.253-1, Computer Generated Forms

(JAN 1991).
(b) The Contractor shall comply with the following FAR

clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(i) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (OCT 2015) (Pub. L. 109-
282) (31 U.S.C. 6101 note) (Applies to contracts valued at
$30,000 or more).

(ii) 52.222-19, Child Labor�Cooperation with
Authorities and Remedies (JAN 2014) (E.O. 13126) (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.)

(iii) 52.222-20, Contracts for Materials, Supplies,
Articles, and Equipment Exceeding $15,000 (MAY 2014)
(41 U.S.C. chapter 65) (Applies to supply contracts over
$15,000 in the United States, Puerto Rico, or the U.S. Virgin
Islands).

(iv) 52.222-35, Equal Opportunity for Veterans
(OCT 2015) (38 U.S.C. 4212) (applies to contracts of
$150,000 or more).

(v) 52.222-36, Equal Employment for Workers with
Disabilities (Jul 2014) (29 U.S.C. 793) (Applies to contracts
over $15,000, unless the work is to be performed outside the
United States by employees recruited outside the United

States.) (For purposes of this clause, �United States� includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(vi) 52.222-37, Employment Reports on Veterans
(OCT 2015) (38 U.S.C. 4212) (applies to contracts of
$150,000 or more).

(vii) 52.222-41, Service Contract Labor Standards
(MAY 2014) (41 U.S.C. chapter 67) (Applies to service con-
tracts over $2,500 that are subject to the Service Contract
Labor Standards statute and will be performed in the United
States, District of Columbia, Puerto Rico, the Northern Mar-
iana Islands, American Samoa, Guam, the U.S. Virgin Islands,
Johnston Island, Wake Island, or the outer Continental Shelf).

(viii)(A) 52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O 13627)
(Applies to all solicitations and contracts).

(B) Alternate I (MAR 2015) (Applies if the Con-
tracting Officer has filled in the following information with
regard to applicable directives or notices: Document title(s),
source for obtaining document(s), and contract performance
location outside the United States to which the document
applies).

(ix) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEC 2014) (Executive Order 13658) (Applies
when 52.222-6 or 52.222-41 are in the contract and perfor-
mance in whole or in part is in the United States (the 50 States
and the District of Columbia)).

(x) 52.223-5, Pollution Prevention and Right-to-
Know Information (MAY 2011) (E.O. 13423) (Applies to ser-
vices performed on Federal facilities).

(xi) 52.223-15, Energy Efficiency in Energy-Con-
suming Products (DEC 2007) (42 U.S.C. 8259b) (Unless
exempt pursuant to 23.204, applies to contracts when energy-
consuming products listed in the ENERGY STAR® Program
or Federal Energy Management Program (FEMP)) will be�

(A) Delivered;

(B) Acquired by the Contractor for use in per-
forming services at a Federally-controlled facility;

(C) Furnished by the Contractor for use by the
Government; or

(D) Specified in the design of a building or work,
or incorporated during its construction, renovation, or main-
tenance).

(xii) 52.225-1, Buy American�Supplies
(MAY 2014) (41 U.S.C. chapter 67) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition�

(A) Is set aside for small business concerns; or
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(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(xiii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792)
(Applies to contracts greater than $25,000 that provide for the
provision, the service, or the sale of food in the United States).

(xiv) 52.232-33, Payment by Electronic Funds
Transfer�System for Award Management (JUL 2013)
(Applies when the payment will be made by electronic funds
transfer (EFT) and the payment office uses the System for
Award Management (SAM) database as its source of EFT
information).

(xv) 52.232-34, Payment by Electronic Funds Trans-
fer�Other than System for Award Management (JUL 2013)
(Applies when the payment will be made by EFT and the pay-
ment office does not use the SAM database as its source of
EFT information).

(xvi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241) (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d)).

(2) Listed below are additional clauses that may apply:

(i) 52.209-6, Protecting the Government�s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (OCT 2015) (Applies to contracts
over $35,000).

(ii) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(iii) 52.247-29, F.o.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.o.b. origin).

(iv) 52.247-34, F.o.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):

________________________________________________
________________________________________________

[Insert one or more Internet addresses]

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect
or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights�

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor�s
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may terminate
this contract, or any part hereof, for cause in the event of any
default by the Contractor, or if the Contractor fails to comply
with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.
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accessing the System for Award Management database or by
contacting the SBA. Options for contacting the SBA
include�

(i) HUBZone small business database search appli-
cation web page at http://dsbs.sba.gov/dsbs/search/
dsp_searchhubzone.cfm; or http://www.sba.gov/hubzone;

(ii) In writing to the Director/HUB, U.S. Small Busi-
ness Administration, 409 3rd Street, SW., Washington, DC
20416; or

(iii) The SBA HUBZone Help Desk at hub-
zone@sba.gov.

(End of clause)

52.219-9 Small Business Subcontracting Plan.
As prescribed in 19.708(b), insert the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (OCT 2015)

(a) This clause does not apply to small business concerns.
(b) Definitions. As used in this clause�
�Alaska Native Corporation (ANC)� means any Regional

Corporation, Village Corporation, Urban Corporation, or
Group Corporation organized under the laws of the State of
Alaska in accordance with the Alaska Native Claims Settle-
ment Act, as amended (43 U.S.C. 1601, et seq.) and which is
considered a minority and economically disadvantaged con-
cern under the criteria at 43 U.S.C. 1626(e)(1). This definition
also includes ANC direct and indirect subsidiary corpora-
tions, joint ventures, and partnerships that meet the require-
ments of 43 U.S.C. 1626(e)(2).

�Commercial item� means a product or service that satis-
fies the definition of commercial item in section 2.101 of the
Federal Acquisition Regulation.

�Commercial plan� means a subcontracting plan (includ-
ing goals) that covers the offeror�s fiscal year and that applies
to the entire production of commercial items sold by either the
entire company or a portion thereof (e.g., division, plant, or
product line).

�Electronic Subcontracting Reporting System (eSRS)�
means the Governmentwide, electronic, web-based system
for small business subcontracting program reporting. The
eSRS is located at http://www.esrs.gov.

�Indian tribe� means any Indian tribe, band, group, pueblo,
or community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims Settle-
ment Act (43 U.S.C.A. 1601 et seq.), that is recognized by the
Federal Government as eligible for services from the Bureau
of Indian Affairs in accordance with 25 U.S.C. 1452(c). This
definition also includes Indian-owned economic enterprises
that meet the requirements of 25 U.S.C. 1452(e).

�Individual contract plan� means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are based
on the offeror�s planned subcontracting in support of the spe-
cific contract, except that indirect costs incurred for common

or joint purposes may be allocated on a prorated basis to the
contract.

�Master plan� means a subcontracting plan that contains
all the required elements of an individual contract plan, except
goals, and may be incorporated into individual contract plans,
provided the master plan has been approved.

�Subcontract� means any agreement (other than one
involving an employer-employee relationship) entered into by
a Federal Government prime Contractor or subcontractor call-
ing for supplies or services required for performance of the
contract or subcontract.

(c) The offeror, upon request by the Contracting Officer,
shall submit and negotiate a subcontracting plan, where appli-
cable, that separately addresses subcontracting with small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business con-
cerns, small disadvantaged business, and women-owned
small business concerns. If the offeror is submitting an indi-
vidual contract plan, the plan must separately address subcon-
tracting with small business, veteran-owned small business,
service-disabled veteran-owned small business, HUBZone
small business, small disadvantaged business, and women-
owned small business concerns, with a separate part for the
basic contract and separate parts for each option (if any). The
plan shall be included in and made a part of the resultant con-
tract. The subcontracting plan shall be negotiated within the
time specified by the Contracting Officer. Failure to submit
and negotiate the subcontracting plan shall make the offeror
ineligible for award of a contract.

(d) The offeror�s subcontracting plan shall include the
following:

(1) Goals, expressed in terms of percentages of total
planned subcontracting dollars, for the use of small business,
veteran-owned small business, service-disabled veteran-
owned small business, HUBZone small business, small dis-
advantaged business, and women-owned small business con-
cerns as subcontractors. The offeror shall include all sub-
contracts that contribute to contract performance, and may
include a proportionate share of products and services that are
normally allocated as indirect costs. In accordance with
43 U.S.C. 1626:

(i) Subcontracts awarded to an ANC or Indian tribe
shall be counted towards the subcontracting goals for small
business and small disadvantaged business (SDB) concerns,
regardless of the size or Small Business Administration certi-
fication status of the ANC or Indian tribe.

(ii) Where one or more subcontractors are in the sub-
contract tier between the prime contractor and the ANC or
Indian tribe, the ANC or Indian tribe shall designate the
appropriate contractor(s) to count the subcontract towards its
small business and small disadvantaged business subcontract-
ing goals.

(A) In most cases, the appropriate Contractor is
the Contractor that awarded the subcontract to the ANC or
Indian tribe.
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(B) If the ANC or Indian tribe designates more
than one Contractor to count the subcontract toward its goals,
the ANC or Indian tribe shall designate only a portion of the
total subcontract award to each Contractor. The sum of the
amounts designated to various Contractors cannot exceed the
total value of the subcontract.

(C) The ANC or Indian tribe shall give a copy of
the written designation to the Contracting Officer, the prime
Contractor, and the subcontractors in between the prime Con-
tractor and the ANC or Indian tribe within 30 days of the date
of the subcontract award.

(D) If the Contracting Officer does not receive a
copy of the ANC�s or the Indian tribe�s written designation
within 30 days of the subcontract award, the Contractor that
awarded the subcontract to the ANC or Indian tribe will be
considered the designated Contractor.

(2) A statement of�
(i) Total dollars planned to be subcontracted for an

individual contract plan; or the offeror�s total projected sales,
expressed in dollars, and the total value of projected subcon-
tracts to support the sales for a commercial plan;

(ii) Total dollars planned to be subcontracted to small
business concerns (including ANC and Indian tribes);

(iii) Total dollars planned to be subcontracted to vet-
eran-owned small business concerns;

(iv) Total dollars planned to be subcontracted to ser-
vice-disabled veteran-owned small business;

(v) Total dollars planned to be subcontracted to
HUBZone small business concerns;

(vi) Total dollars planned to be subcontracted to
small disadvantaged business concerns (including ANCs and
Indian tribes); and

(vii) Total dollars planned to be subcontracted to
women-owned small business concerns.

(3) A description of the principal types of supplies and
services to be subcontracted, and an identification of the types
planned for subcontracting to�

(i) Small business concerns;
(ii) Veteran-owned small business concerns;
(iii) Service-disabled veteran-owned small business

concerns;
(iv) HUBZone small business concerns;
(v) Small disadvantaged business concerns; and
(vi) Women-owned small business concerns.

(4) A description of the method used to develop the sub-
contracting goals in paragraph (d)(1) of this clause.

(5) A description of the method used to identify poten-
tial sources for solicitation purposes (e.g., existing company
source lists, the System for Award Management (SAM), vet-
erans service organizations, the National Minority Purchasing
Council Vendor Information Service, the Research and Infor-
mation Division of the Minority Business Development
Agency in the Department of Commerce, or small, HUBZone,
small disadvantaged, and women-owned small business trade
associations). A firm may rely on the information contained
in SAM as an accurate representation of a concern's size and

ownership characteristics for the purposes of maintaining a
small, veteran-owned small, service-disabled veteran-owned
small, HUBZone small, small disadvantaged, and women-
owned small business source list. Use of SAM as its source list
does not relieve a firm of its responsibilities (e.g., outreach,
assistance, counseling, or publicizing subcontracting oppor-
tunities) in this clause.

(6) A statement as to whether or not the offeror included
indirect costs in establishing subcontracting goals, and a
description of the method used to determine the proportionate
share of indirect costs to be incurred with�

(i) Small business concerns (including ANC and
Indian tribes);

(ii) Veteran-owned small business concerns;
(iii) Service-disabled veteran-owned small business

concerns;
(iv) HUBZone small business concerns;
(v) Small disadvantaged business concerns (includ-

ing ANC and Indian tribes); and
(vi) Women-owned small business concerns.

(7) The name of the individual employed by the offeror
who will administer the offeror�s subcontracting program, and
a description of the duties of the individual.

(8) A description of the efforts the offeror will make to
assure that small business, veteran-owned small business, ser-
vice-disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns have an equitable opportunity to
compete for subcontracts.

(9) Assurances that the offeror will include the clause of
this contract entitled �Utilization of Small Business Con-
cerns� in all subcontracts that offer further subcontracting
opportunities, and that the offeror will require all subcontrac-
tors (except small business concerns) that receive subcon-
tracts in excess of $700,000 ($1.5 million for construction of
any public facility) with further subcontracting possibilities to
adopt a subcontracting plan that complies with the require-
ments of this clause.

(10) Assurances that the offeror will�

(i) Cooperate in any studies or surveys as may be
required;

(ii) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with the
subcontracting plan;

(iii) Submit the Individual Subcontract Report (ISR)
and/or the Summary Subcontract Report (SSR), in accordance
with paragraph (l) of this clause using the Electronic Subcon-
tracting Reporting System (eSRS) at http://www.esrs.gov. The
reports shall provide information on subcontract awards to
small business concerns (including ANCs and Indian tribes
that are not small businesses), veteran-owned small business
concerns, service-disabled veteran-owned small business
concerns, HUBZone small business concerns, small disad-
vantaged business concerns (including ANCs and Indian
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(A) In the case of the prime Contractor, with the
Contracting Officer; and

(B) In the case of a subcontract with a subcon-
tracting plan, with the entity that awarded the subcontract.

(2) SSR. (i) Reports submitted under individual con-
tract plans�

(A) This report encompasses all subcontracting
under prime contracts and subcontracts with the awarding
agency, regardless of the dollar value of the subcontracts.

(B) The report may be submitted on a corporate,
company or subdivision (e.g. plant or division operating as a
separate profit center) basis, unless otherwise directed by the
agency.

(C) If a prime Contractor and/or subcontractor is
performing work for more than one executive agency, a sep-
arate report shall be submitted to each executive agency cov-
ering only that agency�s contracts, provided at least one of that
agency�s contracts is over $700,000 (over $1.5 million for
construction of a public facility) and contains a subcontracting
plan. For DoD, a consolidated report shall be submitted for all
contracts awarded by military departments/agencies and/or
subcontracts awarded by DoD prime Contractors. However,
for construction and related maintenance and repair, a sepa-
rate report shall be submitted for each DoD component.

(D) For DoD and NASA, the report shall be sub-
mitted semi-annually for the six months ending March 31 and
the twelve months ending September 30. For civilian agen-
cies, except NASA, it shall be submitted annually for the
twelve month period ending September 30. Reports are due 30
days after the close of each reporting period.

(E) Subcontract awards that are related to work
for more than one executive agency shall be appropriately
allocated.

(F) The authority to acknowledge or reject SSRs
in eSRS, including SSRs submitted by subcontractors with
subcontracting plans, resides with the Government agency
awarding the prime contracts unless stated otherwise in the
contract.

(ii) Reports submitted under a commercial plan�

(A) The report shall include all subcontract
awards under the commercial plan in effect during the Gov-
ernment�s fiscal year.

(B) The report shall be submitted annually, within
thirty days after the end of the Government�s fiscal year.

(C) If a Contractor has a commercial plan and is
performing work for more than one executive agency, the
Contractor shall specify the percentage of dollars attributable
to each agency from which contracts for commercial items
were received.

(D) The authority to acknowledge or reject SSRs
for commercial plans resides with the Contracting Officer
who approved the commercial plan.

(End of clause)

Alternate I (Oct 2001). As prescribed in 19.708(b)(1)(i),
substitute the following paragraph (c) for paragraph (c) of the
basic clause:

(c) The apparent low bidder, upon request by the Contract-
ing Officer, shall submit a subcontracting plan, where applica-
ble, that separately addresses subcontracting with small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns. If the bidder is submitting an individual contract plan,
the plan must separately address subcontracting with small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns, with a separate part for the basic contract and separate
parts for each option (if any). The plan shall be included in and
made a part of the resultant contract. The subcontracting plan
shall be submitted within the time specified by the Contracting
Officer. Failure to submit the subcontracting plan shall make the
bidder ineligible for the award of a contract.

Alternate II (Oct 2001). As prescribed in 19.708(b)(1)(ii),
substitute the following paragraph (c) for paragraph (c) of the
basic clause:

(c) Proposals submitted in response to this solicitation
shall include a subcontracting plan that separately addresses
subcontracting with small business, veteran-owned small busi-
ness, service-disabled veteran-owned small business, HUB-
Zone small business, small disadvantaged business, and
women-owned small business concerns. If the offeror is sub-
mitting an individual contract plan, the plan must separately
address subcontracting with small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged business,
and women-owned small business concerns, with a separate
part for the basic contract and separate parts for each option (if
any). The plan shall be included in and made a part of the
resultant contract. The subcontracting plan shall be negotiated
within the time specified by the Contracting Officer. Failure to
submit and negotiate a subcontracting plan shall make the
offeror ineligible for award of a contract.

Alternate III (Oct 2015). As prescribed in 19.708(b)(1)(
iii), substitute the following paragraphs (d)(10) and (l) for
paragraphs (d)(10) and (l) in the basic clause;

(d)(10) Assurances that the offeror will�

(i) Cooperate in any studies or surveys as may be
required;

(ii) Submit periodic reports so that the Government can
determine the extent of compliance by the offeror with the sub-
contracting plan;

(iii) Submit Standard Form (SF) 294 Subcontracting
Report for Individual Contract in accordance with paragraph (l)
of this clause. Submit the Summary Subcontract Report (SSR),
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in accordance with paragraph (l) of this clause using the Elec-
tronic Subcontracting Reporting System (eSRS) at http://
www.esrs.gov. The reports shall provide information on subcon-
tract awards to small business concerns (including ANCs and
Indian tribes that are not small businesses), veteran-owned
small business concerns, service-disabled veteran-owned small
business concerns, HUBZone small business concerns, small
disadvantaged business concerns (including ANCs and Indian
tribes that have not been certified by the Small Business Admin-
istration as small disadvantaged businesses), women-owned
small business concerns, and for NASA only, Historically Black
Colleges and Universities and Minority Institutions. Reporting
shall be in accordance with this clause, or as provided in agency
regulations; and

(iv) Ensure that its subcontractors with subcontracting
plans agree to submit the SF 294 in accordance with paragraph
(l) of this clause. Ensure that its subcontractors with subcon-
tracting plans agree to submit the SSR in accordance with para-
graph (l) of this clause using the eSRS.

(l) The Contractor shall submit a SF 294. The Contractor

shall submit SSRs using the web-based eSRS at http://
www.esrs.gov. Purchases from a corporation, company, or

subdivision that is an affiliate of the prime Contractor or sub-
contractor are not included in these reports. Subcontract award
data reported by prime Contractors and subcontractors shall be
limited to awards made to their immediate next-tier subcontrac-
tors. Credit cannot be taken for awards made to lower tier sub-
contractors, unless the Contractor or subcontractor has been
designated to receive a small business or small disadvantaged
business credit from an ANC or Indian tribe. Only subcontracts
involving performance in the U.S. or its outlying areas should
be included in these reports with the exception of subcontracts
under a contract awarded by the State Department or any other
agency that has statutory or regulatory authority to require sub-
contracting plans for subcontracts performed outside the United
States and its outlying areas.

(1) SF 294. This report is not required for commercial
plans. The report is required for each contract containing an
individual subcontract plan. For prime contractors the report
shall be submitted to the contracting officer, or as specified else-
where in this contract. In the case of a subcontract with a sub-
contracting plan, the report shall be submitted to the entity that
awarded the subcontract.

(i) The report shall be submitted semi-annually
during contract performance for the periods ending March 31
and September 30. A report is also required for each contract
within 30 days of contract completion. Reports are due 30 days
after the close of each reporting period, unless otherwise
directed by the Contracting Officer. Reports are required when
due, regardless of whether there has been any subcontracting
activity since the inception of the contract or the previous
reporting period.

(ii) When a subcontracting plan contains separate
goals for the basic contract and each option, as prescribed by

FAR 19.704(c), the dollar goal inserted on this report shall be
the sum of the base period through the current option; for exam-
ple, for a report submitted after the second option is exercised,
the dollar goal would be the sum of the goals for the basic con-
tract, the first option, and the second option.

(2) SSR. (i) Reports submitted under individual contract
plans�

(A) This report encompasses all subcontracting
under prime contracts and subcontracts with the awarding
agency, regardless of the dollar value of the subcontracts.

(B) The report may be submitted on a corporate,
company or subdivision (e.g. plant or division operating as a
separate profit center) basis, unless otherwise directed by the
agency.

(C) If a prime Contractor and/or subcontractor is
performing work for more than one executive agency, a separate
report shall be submitted to each executive agency covering
only that agency�s contracts, provided at least one of that
agency�s contracts is over $700,000 (over $1.5 million for con-
struction of a public facility) and contains a subcontracting plan.
For DoD, a consolidated report shall be submitted for all con-
tracts awarded by military departments/agencies and/or subcon-
tracts awarded by DoD prime Contractors. However, for
construction and related maintenance and repair, a separate
report shall be submitted for each DoD component.

(D) For DoD and NASA, the report shall be sub-
mitted semi-annually for the six months ending March 31 and
the twelve months ending September 30. For civilian agencies,
except NASA, it shall be submitted annually for the twelve-
month period ending September 30. Reports are due 30 days
after the close of each reporting period.

(E) Subcontract awards that are related to work for
more than one executive agency shall be appropriately allo-
cated.

(F) The authority to acknowledge or reject SSRs in
the eSRS, including SSRs submitted by subcontractors with
subcontracting plans, resides with the Government agency
awarding the prime contracts unless stated otherwise in the con-
tract.

(ii) Reports submitted under a commercial plan�

(A) The report shall include all subcontract awards
under the commercial plan in effect during the Government�s
fiscal year.

(B) The report shall be submitted annually, within
thirty days after the end of the Government�s fiscal year.

(C) If a Contractor has a commercial plan and is
performing work for more than one executive agency, the Con-
tractor shall specify the percentage of dollars attributable to
each agency from which contracts for commercial items were
received.

(D) The authority to acknowledge or reject SSRs
for commercial plans resides with the Contracting Officer who
approved the commercial plan.
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NOTICE OF REQUIREMENT FOR PROJECT LABOR

AGREEMENT (MAY 2010)

(a) Definitions. �Labor organization� and �project labor
agreement,� as used in this provision, are defined in the clause
of this solicitation entitled Project Labor Agreement.

(b) Consistent with applicable law, the offeror shall nego-
tiate a project labor agreement with one or more labor organi-
zations for the term of the resulting construction contract.

(c) Consistent with applicable law, the project labor agree-
ment reached pursuant to this provision shall�

(1) Bind the offeror and all subcontractors engaged in
construction on the construction project to comply with the
project labor agreement;

(2) Allow the offeror and all subcontractors to compete
for contracts and subcontracts without regard to whether they
are otherwise parties to collective bargaining agreements;

(3) Contain guarantees against strikes, lockouts, and
similar job disruptions;

(4) Set forth effective, prompt, and mutually binding
procedures for resolving labor disputes arising during the term
of the project labor agreement;

(5) Provide other mechanisms for labor-management
cooperation on matters of mutual interest and concern, includ-
ing productivity, quality of work, safety, and health; and

(6) Fully conform to all statutes, regulations, Executive
orders, and agency requirements.

(d) Any project labor agreement reached pursuant to this
provision does not change the terms of this contract or provide
for any price adjustment by the Government.

(e) The offeror shall submit to the Contracting Officer a
copy of the project labor agreement with its offer.

(End of provision)

Alternate I (May 2010). As prescribed in 22.505(a)(1), sub-
stitute the following paragraphs (b) and (e) for paragraphs (b)
and (e) of the basic clause.

(b) The apparent successful offeror shall negotiate a proj-
ect labor agreement with one or more labor organizations for the
term of the resulting construction contract.

(e) The apparent successful offeror shall submit to the
Contracting Officer a copy of the project labor agreement prior
to contract award.

Alternate II (May 2010). As prescribed in 22.505(a)(2),
substitute the following paragraph (b) in lieu of paragraphs (b)
through (e) of the basic clause:

(b) Consistent with applicable law, if awarded the con-
tract, the offeror shall negotiate a project labor agreement with
one or more labor organizations for the term of the resulting
construction contract.

52.222-34 Project Labor Agreement.

As prescribed in 22.505(b)(1), insert the following clause:

PROJECT LABOR AGREEMENT (MAY 2010)

(a) Definitions. As used in this clause�
�Labor organization� means a labor organization as

defined in 29 U.S.C. 152(5).
�Project labor agreement� means a pre-hire collective bar-

gaining agreement with one or more labor organizations that
establishes the terms and conditions of employment for a spe-
cific construction project and is an agreement described in
29 U.S.C. 158(f).

(b) The Contractor shall maintain in a current status
throughout the life of the contract the project labor agreement
entered into prior to the award of this contract in accordance
with solicitation provision 52.222-33, Notice of Requirement
for Project Labor Agreement.

(c) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (c), in all sub-
contracts with subcontractors engaged in construction on the
construction project.

(End of clause)

Alternate I (May 2010). As prescribed in 22.505(b)(2),
substitute the following paragraphs (b) through (f) for para-
graphs (b) and (c) of the basic clause:

(b) Consistent with applicable law, the Contractor shall
negotiate a project labor agreement with one or more labor orga-
nizations for the term of this construction contract. The Con-
tractor shall submit an executed copy of the project labor
agreement to the Contracting Officer.

(c) Consistent with applicable law, the project labor agree-
ment reached pursuant to this clause shall�

(1) Bind the Contractor and all subcontractors engaged
in construction on the construction project to comply with the
project labor agreement;

(2) Allow the Contractor and all subcontractors to com-
pete for contracts and subcontracts without regard to whether
they are otherwise parties to collective bargaining agreements;

(3) Contain guarantees against strikes, lockouts, and
similar job disruptions;

(4) Set forth effective, prompt, and mutually binding
procedures for resolving labor disputes arising during the proj-
ect labor agreement;

(5) Provide other mechanisms for labor-management
cooperation on matters of mutual interest and concern, includ-
ing productivity, quality of work, safety, and health; and

(6) Fully conform to all statutes, regulations, Executive
orders, and agency requirements.

(d) Any project labor agreement reached pursuant to this
clause does not change the terms of this contract or provide for
any price adjustment by the Government.

(e) The Contractor shall maintain in a current status
throughout the life of the contract the project labor agreement
entered into pursuant to this clause.

(f) Subcontracts. The Contractor shall require subcon-
tractors engaged in construction on the construction project to
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agree to any project labor agreement negotiated by the prime
contractor pursuant to this clause, and shall include the sub-
stance of paragraphs (d) through (f) of this clause in all subcon-
tracts with subcontractors engaged in construction on the
construction project.

52.222-35 Equal Opportunity for Veterans.
As prescribed in 22.1310(a)(1), insert the following clause:

EQUAL OPPORTUNITY FOR VETERANS (OCT 2015)

(a) Definitions. As used in this clause�
�Active duty wartime or campaign badge veteran,�

�Armed Forces service medal veteran,� �disabled veteran,�
�protected veteran,� �qualified disabled veteran,� and
�recently separated veteran� have the meanings given at FAR
22.1301.

(b) Equal opportunity clause. The Contractor shall abide
by the requirements of the equal opportunity clause at 41 CFR
60-300.5(a), as of March 24, 2014. This clause prohibits dis-
crimination against qualified protected veterans, and requires
affirmative action by the Contractor to employ and advance in
employment qualified protected veterans.

(c) Subcontracts. The Contractor shall insert the terms of
this clause in subcontracts of $150,000 or more unless
exempted by rules, regulations, or orders of the Secretary of
Labor. The Contractor shall act as specified by the Director,
Office of Federal Contract Compliance Programs, to enforce
the terms, including action for noncompliance. Such neces-
sary changes in language may be made as shall be appropriate
to identify properly the parties and their undertakings.

(End of clause)

Alternate I (Jul 2014). As prescribed in 22.1310(a)(2), add
the following as a preamble to the clause:

NOTICE: The following term(s) of this clause are waived for
this contract: ______________________ [List term(s)].

52.222-36 Equal Opportunity for Workers with
Disabilities.
As prescribed in 22.1408(a), insert the following clause:

EQUAL OPPORTUNITY FOR WORKERS WITH DISABILITIES

(JUL 2014)

(a) Equal opportunity clause. The Contractor shall abide
by the requirements of the equal opportunity clause at 41 CFR
60-741.5(a), as of March 24, 2014. This clause prohibits dis-
crimination against qualified individuals on the basis of dis-
ability, and requires affirmative action by the Contractor to
employ and advance in employment qualified individuals
with disabilities.

(b) Subcontracts. The Contractor shall include the terms
of this clause in every subcontract or purchase order in excess
of $15,000 unless exempted by rules, regulations, or orders of

the Secretary, so that such provisions will be binding upon
each subcontractor or vendor. The Contractor shall act as
specified by the Director, Office of Federal Contract Compli-
ance Programs of the U.S. Department of Labor, to enforce the
terms, including action for noncompliance. Such necessary
changes in language may be made as shall be appropriate to
identify properly the parties and their undertakings.

(End of clause)

Alternate I (Jul 2014). As prescribed in 22.1408(b), add
the following as a preamble to the clause:

NOTICE: The following term(s) of this clause are waived for

this contract: _______________ [List term(s)].

52.222-37 Employment Reports on Veterans.

As prescribed in 22.1310(b), insert the following clause:

EMPLOYMENT REPORTS ON VETERANS (OCT 2015)

(a) Definitions. As used in this clause, �Armed Forces ser-
vice medal veteran,� �disabled veteran,� �active duty wartime
or campaign badge veteran,� and �recently separated vet-
eran,� have the meanings given in FAR 22.1301.

(b) Unless the Contractor is a State or local government
agency, the Contractor shall report at least annually, as
required by the Secretary of Labor, on�

(1) The total number of employees in the contractor�s
workforce, by job category and hiring location, who are dis-
abled veterans, other protected veterans (i.e., active duty war-
time or campaign badge veterans), Armed Forces service
medal veterans, and recently separated veterans;

(2) The total number of new employees hired during the
period covered by the report, and of the total, the number of
disabled veterans, other protected veterans (i.e., active duty
wartime or campaign badge veterans), Armed Forces service
medal veterans, and recently separated veterans; and

(3) The maximum number and minimum number of
employees of the Contractor or subcontractor at each hiring
location during the period covered by the report.

(c) The Contractor shall report the above items by complet-
ing the Form VETS-100A, entitled �Federal Contractor Vet-
erans� Employment Report (VETS-100A Report).�

(d) The Contractor shall submit VETS-100A Reports no
later than September 30 of each year.

(e) The employment activity report required by paragraphs
(b)(2) and (b)(3) of this clause shall reflect total new hires, and
maximum and minimum number of employees, during the
most recent 12�month period preceding the ending date
selected for the report. Contractors may select an ending
date�

(1) As of the end of any pay period between July 1 and
August 31 of the year the report is due; or
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(2) As of December 31, if the Contractor has prior writ-
ten approval from the Equal Employment Opportunity Com-
mission to do so for purposes of submitting the Employer
Information Report EEO-1 (Standard Form 100).

(f) The number of veterans reported must be based on data
known to the contractor when completing the VETS-100A.
The contractor�s knowledge of veterans status may be
obtained in a variety of ways, including an invitation to appli-
cants to self-identify (in accordance with 41 CFR 60-300.42),
voluntary self-disclosure by employees, or actual knowledge
of veteran status by the contractor. This paragraph does not
relieve an employer of liability for discrimination under
38 U.S.C. 4212.

(g) The Contractor shall insert the terms of this clause in
subcontracts of $150,000 or more unless exempted by rules,
regulations, or orders of the Secretary of Labor.

(End of clause)

52.222-38 Compliance with Veterans� Employment 
Reporting Requirements.

As prescribed in 22.1310(c), insert the following
provision:

COMPLIANCE WITH VETERANS� EMPLOYMENT

REPORTING REQUIREMENTS (SEP 2010)

By submission of its offer, the offeror represents that, if it
is subject to the reporting requirements of 38 U.S.C. 4212(d)
(i.e., if it has any contract containing Federal Acquisition Reg-
ulation clause 52.222-37, Employment Reports on Veterans),
it has submitted the most recent VETS-100A Report required
by that clause.

(End of provision)

52.222-39 [Reserved]

52.222-40 Notification of Employee Rights Under the
National Labor Relations Act.

As prescribed in 22.1605, insert the following clause:

NOTIFICATION OF EMPLOYEE RIGHTS UNDER THE

NATIONAL LABOR RELATIONS ACT (DEC 2010)

(a) During the term of this contract, the Contractor shall
post an employee notice, of such size and in such form, and
containing such content as prescribed by the Secretary of
Labor, in conspicuous places in and about its plants and
offices where employees covered by the National Labor Rela-
tions Act engage in activities relating to the performance of
the contract, including all places where notices to employees
are customarily posted both physically and electronically, in
the languages employees speak, in accordance with
29 CFR 471.2 (d) and (f).

(1) Physical posting of the employee notice shall be in
conspicuous places in and about the Contractor�s plants and
offices so that the notice is prominent and readily seen by
employees who are covered by the National Labor Relations
Act and engage in activities related to the performance of the
contract.

(2) If the Contractor customarily posts notices to
employees electronically, then the Contractor shall also post
the required notice electronically by displaying prominently,
on any website that is maintained by the Contractor and is cus-
tomarily used for notices to employees about terms and con-
ditions of employment, a link to the Department of Labor�s
website that contains the full text of the poster. The link to the
Department�s website, as referenced in (b)(3) of this section,
must read, �Important Notice about Employee Rights to Orga-
nize and Bargain Collectively with Their Employers.�

(b) This required employee notice, printed by the Depart-
ment of Labor, may be�

(1) Obtained from the Division of Interpretations and
Standards, Office of Labor-Management Standards, U.S.
Department of Labor, 200 Constitution Avenue, NW., Room
N-5609, Washington, DC 20210, (202) 693-0123, or from any
field office of the Office of Labor�Management Standards or
Office of Federal Contract Compliance Programs;

(2) Provided by the Federal contracting agency if
requested;

(3) Downloaded from the Office of Labor�Management
Standards Web site at http://www.dol.gov/olms/regs/
compliance/EO13496.htm; or

(4) Reproduced and used as exact duplicate copies of
the Department of Labor�s official poster.

(c) The required text of the employee notice referred to in
this clause is located at Appendix A, Subpart A, 29 CFR Part
471.

(d) The Contractor shall comply with all provisions of the
employee notice and related rules, regulations, and orders of
the Secretary of Labor.

(e) In the event that the Contractor does not comply with
the requirements set forth in paragraphs (a) through (d) of this
clause, this contract may be terminated or suspended in whole
or in part, and the Contractor may be suspended or debarred
in accordance with 29 CFR 471.14 and subpart 9.4. Such other
sanctions or remedies may be imposed as are provided by 29
CFR part 471, which implements Executive Order 13496 or
as otherwise provided by law.

(f) Subcontracts. (1) The Contractor shall include the sub-
stance of this clause, including this paragraph (f), in every
subcontract that exceeds $10,000 and will be performed
wholly or partially in the United States, unless exempted by
the rules, regulations, or orders of the Secretary of Labor
issued pursuant to section 3 of Executive Order 13496 of Jan-
uary 30, 2009, so that such provisions will be binding upon
each subcontractor.
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(2) The Contractor shall not procure supplies or services
in a way designed to avoid the applicability of Executive
Order 13496 or this clause.

(3) The Contractor shall take such action with respect to
any such subcontract as may be directed by the Secretary of
Labor as a means of enforcing such provisions, including the
imposition of sanctions for noncompliance.

(4) However, if the Contractor becomes involved in lit-
igation with a subcontractor, or is threatened with such
involvement, as a result of such direction, the Contractor may
request the United States, through the Secretary of Labor, to
enter into such litigation to protect the interests of the United
States.

(End of clause)

52.222-41 Service Contract Labor Standards.
As prescribed in 22.1006(a), insert the following clause:

SERVICE CONTRACT LABOR STANDARDS (MAY 2014)

(a) Definitions. As used in this clause�

�Contractor,� when this clause is used in any subcontract,
shall be deemed to refer to the subcontractor, except in the
term �Government Prime Contractor.�

�Service employee� means any person engaged in the per-
formance of this contract other than any person employed in
a bona fide executive, administrative, or professional capac-
ity, as these terms are defined in Part 541 of Title 29, Code of
Federal Regulations, as revised. It includes all such persons
regardless of any contractual relationship that may be alleged
to exist between a Contractor or subcontractor and such per-
sons.

(b) Applicability. This contract is subject to the following
provisions and to all other applicable provisions of 41 U.S.C.
chapter 67, Service Contract Labor Standards, and regulations
of the Secretary of Labor (29 CFR Part 4). This clause does
not apply to contracts or subcontracts administratively
exempted by the Secretary of Labor or exempted by
41 U.S.C. 6702, as interpreted in Subpart C of 29 CFR Part 4.

(c) Compensation.(1) Each service employee employed in
the performance of this contract by the Contractor or any sub-
contractor shall be paid not less than the minimum monetary
wages and shall be furnished fringe benefits in accordance
with the wages and fringe benefits determined by the Secre-
tary of Labor, or authorized representative, as specified in any
wage determination attached to this contract.

(2)(i) If a wage determination is attached to this con-
tract, the Contractor shall classify any class of service
employee which is not listed therein and which is to be
employed under the contract (i.e., the work to be performed is
not performed by any classification listed in the wage deter-
mination) so as to provide a reasonable relationship
(i.e., appropriate level of skill comparison) between such

unlisted classifications and the classifications listed in the
wage determination. Such conformed class of employees
shall be paid the monetary wages and furnished the fringe ben-
efits as are determined pursuant to the procedures in this
paragraph (c).

(ii) This conforming procedure shall be initiated by
the Contractor prior to the performance of contract work by
the unlisted class of employee. The Contractor shall submit
Standard Form (SF) 1444, Request For Authorization of
Additional Classification and Rate, to the Contracting Officer
no later than 30 days after the unlisted class of employee per-
forms any contract work. The Contracting Officer shall
review the proposed classification and rate and promptly sub-
mit the completed SF 1444 (which must include information
regarding the agreement or disagreement of the employees�
authorized representatives or the employees themselves
together with the agency recommendation), and all pertinent
information to the Wage and Hour Division, Employment
Standards Administration, U.S. Department of Labor. The
Wage and Hour Division will approve, modify, or disapprove
the action or render a final determination in the event of dis-
agreement within 30 days of receipt or will notify the Con-
tracting Officer within 30 days of receipt that additional time
is necessary.

(iii) The final determination of the conformance
action by the Wage and Hour Division shall be transmitted to
the Contracting Officer who shall promptly notify the Con-
tractor of the action taken. Each affected employee shall be
furnished by the Contractor with a written copy of such deter-
mination or it shall be posted as a part of the wage
determination.

(iv)(A) The process of establishing wage and fringe
benefit rates that bear a reasonable relationship to those listed
in a wage determination cannot be reduced to any single for-
mula. The approach used may vary from wage determination
to wage determination depending on the circumstances. Stan-
dard wage and salary administration practices which rank var-
ious job classifications by pay grade pursuant to point
schemes or other job factors may, for example, be relied upon.
Guidance may also be obtained from the way different jobs
are rated under Federal pay systems (Federal Wage Board Pay
System and the General Schedule) or from other wage deter-
minations issued in the same locality. Basic to the establish-
ment of any conformable wage rate(s) is the concept that a pay
relationship should be maintained between job classifications
based on the skill required and the duties performed.

(B) In the case of a contract modification, an exer-
cise of an option, or extension of an existing contract, or in any
other case where a Contractor succeeds a contract under
which the classification in question was previously con-
formed pursuant to paragraph (c) of this clause, a new con-
formed wage rate and fringe benefits may be assigned to the
conformed classification by indexing (i.e., adjusting) the pre-
vious conformed rate and fringe benefits by an amount equal
to the average (mean) percentage increase (or decrease, where
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period is less than a month) servicing the Government con-
tract; and

(4) The offeror uses the same compensation (wage and
fringe benefits) plan for all service employees performing
work under the contract as the offeror uses for these employ-
ees and for equivalent employees servicing commercial cus-
tomers.

(b) Certification by the offeror as to its compliance with
respect to the contract also constitutes its certification as to
compliance by its subcontractor if it subcontracts out the
exempt services. If the offeror certifies to the conditions in
paragraph (a) of this provision, and the Contracting Officer
determines in accordance with FAR 22.1003-4(d)(3) that the
Service Contract Labor Standards statute�

(1) Will not apply to this offeror, then the Service Con-
tract Labor Standards clause in this solicitation will not be
included in any resultant contract to this offeror; or

(2) Will apply to this offeror, then the clause at FAR
52.222-53, Exemption from Application of the Service Con-
tract Labor Standards to Contracts for Certain Services�
Requirements, in this solicitation will not be included in any
resultant contract awarded to this offer, and the offeror may be
provided an opportunity to submit a new offer on that basis.

(c) If the offeror does not certify to the conditions in para-
graph (a) of this provision�

(1) The clause of this solicitation at 52.222-53, Exemp-
tion from Application of the Service Contract Labor Stan-
dards to Contracts for Certain Services�Requirements, will
not be included in any resultant contract to this offeror; and

(2) The offeror shall notify the Contracting Officer as
soon as possible if the Contracting Officer did not attach a Ser-
vice Contract Labor Standards wage determination to the
solicitation.

(d) The Contracting Officer may not make an award to the
offeror, if the offeror fails to execute the certification in para-
graph (a) of this provision or to contact the Contracting Offi-
cer as required in paragraph (c) of this provision.

(End of provision)

52.222-53 Exemption from Application of the Service
Contract Labor Standards to Contracts for Certain
Services�Requirements. 
As prescribed in 22.1006(e)(4), insert the following clause:

EXEMPTION FROM APPLICATION OF THE SERVICE

CONTRACT LABOR STANDARDS TO CONTRACTS FOR

CERTAIN SERVICES�REQUIREMENTS (MAY 2014)

(a) The services under this contract are offered and sold
regularly to non-Governmental customers, and are provided
by the Contractor to the general public in substantial quanti-
ties in the course of normal business operations.

(b) The contract services are furnished at prices that are, or
are based on, established catalog or market prices.  An �estab-
lished catalog price� is a price included in a catalog, price list,
schedule, or other form that is regularly maintained by the
manufacturer or the Contractor, is either published or other-

wise available for inspection by customers, and states prices
at which sales currently, or were last, made to a significant
number of buyers constituting the general public. An �estab-
lished market price� is a current price, established in the usual
course of ordinary and usual trade between buyers and sellers
free to bargain, which can be substantiated from sources inde-
pendent of the manufacturer or Contractor.

(c) Each service employee who will perform the services
under the contract will spend only a small portion of his or her
time (a monthly average of less than 20 percent of the avail-
able hours on an annualized basis, or less than 20 percent of
available hours during the contract period if the contract
period is less than a month) servicing the Government con-
tract.

(d) The Contractor uses the same compensation (wage and
fringe benefits) plan for all service employees performing
work under the contract as the Contractor uses for these
employees and for equivalent employees servicing commer-
cial customers.

(e) (1) Except for services identified in FAR
22.1003-4(d)(1)(iv), the subcontractor for exempt services
shall be selected for award based on other factors in addition
to price or cost with the combination of other factors at least
as important as price or cost; or

(2) A subcontract for exempt services shall be awarded
on a sole source basis.

(f) The Contractor is responsible for compliance with all
the conditions of this exemption by its subcontractors. The
Contractor shall determine in advance, based on the nature of
the subcontract requirements and knowledge of the practices
of likely subcontractors, that all or nearly all likely subcon-
tractors will meet the conditions in paragraphs (a) through (d)
of this clause. If the services are currently being performed
under a subcontract, the Contractor shall consider the prac-
tices of the existing subcontractor in making a determination
regarding the conditions in paragraphs (a) through (d) of this
clause. If the Contractor has reason to doubt the validity of the
certification, the requirements of the Service Contract Labor
Standards statute shall be included in the subcontract.

(g) If the Department of Labor determines that any condi-
tions for exemption at paragraphs (a) through (e) of this clause
have not been met, the exemption shall be deemed inapplica-
ble, and the contract shall become subject to the Service Con-
tract Labor Standards statute. In such case, the procedures in
at 29 CFR 4.123(e)(2)(iii) and 29 CFR 4.5(c) will be followed.

(h) The Contractor shall include the substance of this
clause, including this paragraph (h), in subcontracts for
exempt services under this contract.

(End of clause)

52.222-54 Employment Eligibility Verification.
As prescribed in 22.1803, Insert the following clause:

EMPLOYMENT ELIGIBILITY VERIFICATION (OCT 2015)

(a) Definitions. As used in this clause�
�Commercially available off-the-shelf (COTS) item��
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(1) Means any item of supply that is�
(i) A commercial item (as defined in paragraph (1) of

the definition at 2.101);

(ii) Sold in substantial quantities in the commercial
marketplace; and

(iii) Offered to the Government, without modifica-
tion, in the same form in which it is sold in the commercial
marketplace; and

(2) Does not include bulk cargo, as defined in 46 U.S.C.
40102(4), such as agricultural products and petroleum prod-
ucts. Per 46 CFR 525.1 (c)(2), �bulk cargo� means cargo that
is loaded and carried in bulk onboard ship without mark or
count, in a loose unpackaged form, having homogenous char-
acteristics. Bulk cargo loaded into intermodal equipment,
except LASH or Seabee barges, is subject to mark and count
and, therefore, ceases to be bulk cargo.

�Employee assigned to the contract� means an employee
who was hired after November 6, 1986 (after November 27,
2009 in the Commonwealth of the Northern Mariana Islands),
who is directly performing work, in the United States, under
a contract that is required to include the clause prescribed at
22.1803. An employee is not considered to be directly per-
forming work under a contract if the employee�

(1) Normally performs support work, such as indirect or
overhead functions; and

(2) Does not perform any substantial duties applicable
to the contract.

�Subcontract� means any contract, as defined in 2.101,
entered into by a subcontractor to furnish supplies or services
for performance of a prime contract or a subcontract. It
includes but is not limited to purchase orders, and changes and
modifications to purchase orders.

�Subcontractor� means any supplier, distributor, vendor, or
firm that furnishes supplies or services to or for a prime Con-
tractor or another subcontractor.

�United States�, as defined in 8 U.S.C. 1101(a)(38), means
the 50 States, the District of Columbia, Puerto Rico, Guam,
the Commonwealth of the Northern Mariana Islands, and the
U.S. Virgin Islands.

(b) Enrollment and verification requirements. (1) If the
Contractor is not enrolled as a Federal Contractor in E-Verify
at time of contract award, the Contractor shall�

(i) Enroll. Enroll as a Federal Contractor in the E-
Verify program within 30 calendar days of contract award;

(ii) Verify all new employees. Within 90 calendar
days of enrollment in the E-Verify program, begin to use E-
Verify to initiate verification of employment eligibility of all
new hires of the Contractor, who are working in the United
States, whether or not assigned to the contract, within 3 busi-
ness days after the date of hire (but see paragraph (b)(3) of this
section); and

(iii) Verify employees assigned to the contract. For
each employee assigned to the contract, initiate verification
within 90 calendar days after date of enrollment or within 30
calendar days of the employee�s assignment to the contract,

whichever date is later (but see paragraph (b)(4) of this sec-
tion).

(2) If the Contractor is enrolled as a Federal Contractor
in E-Verify at time of contract award, the Contractor shall use
E-Verify to initiate verification of employment eligibility of� 

(i) All new employees. (A) Enrolled 90 calendar
days or more. The Contractor shall initiate verification of all
new hires of the Contractor, who are working in the United
States, whether or not assigned to the contract, within 3 busi-
ness days after the date of hire (but see paragraph (b)(3) of this
section); or

(B) Enrolled less than 90 calendar days. Within
90 calendar days after enrollment as a Federal Contractor in
E-Verify, the Contractor shall initiate verification of all new
hires of the Contractor, who are working in the United States,
whether or not assigned to the contract, within 3 business days
after the date of hire (but see paragraph (b)(3) of this section);
or

(ii) Employees assigned to the contract. For each
employee assigned to the contract, the Contractor shall initiate
verification within 90 calendar days after date of contract
award or within 30 days after assignment to the contract,
whichever date is later (but see paragraph (b)(4) of this sec-
tion).

(3) If the Contractor is an institution of higher education
(as defined at 20 U.S.C. 1001(a)); a State or local government
or the government of a Federally recognized Indian tribe; or
a surety performing under a takeover agreement entered into
with a Federal agency pursuant to a performance bond, the
Contractor may choose to verify only employees assigned to
the contract, whether existing employees or new hires. The
Contractor shall follow the applicable verification require-
ments at (b)(1) or (b)(2) respectively, except that any require-
ment for verification of new employees applies only to new
employees assigned to the contract.

(4) Option to verify employment eligibility of all
employees. The Contractor may elect to verify all existing
employees hired after November 6, 1986 (after November 27,
2009, in the Commonwealth of the Northern Mariana
Islands), rather than just those employees assigned to the con-
tract. The Contractor shall initiate verification for each exist-
ing employee working in the United States who was hired
after November 6, 1986 (after November 27, 2009, in the
Commonwealth of the Northern Mariana Islands), within 180
calendar days of�

(i) Enrollment in the E-Verify program; or
(ii) Notification to E-Verify Operations of the Con-

tractor�s decision to exercise this option, using the contact
information provided in the E-Verify program Memorandum
of Understanding (MOU).

(5) The Contractor shall comply, for the period of per-
formance of this contract, with the requirements of the E-Ver-
ify program MOU.

(i) The Department of Homeland Security (DHS) or
the Social Security Administration (SSA) may terminate the
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Contractor�s MOU and deny access to the E-Verify system in
accordance with the terms of the MOU. In such case, the Con-
tractor will be referred to a suspension or debarment official.

(ii) During the period between termination of the
MOU and a decision by the suspension or debarment official
whether to suspend or debar, the Contractor is excused from
its obligations under paragraph (b) of this clause. If the sus-
pension or debarment official determines not to suspend or
debar the Contractor, then the Contractor must reenroll in E-
Verify.

(c) Web site. Information on registration for and use of the
E-Verify program can be obtained via the Internet at the
Department of Homeland Security Web site: http://
www.dhs.gov/E-Verify.

(d) Individuals previously verified. The Contractor is not
required by this clause to perform additional employment ver-
ification using E-Verify for any employee�

(1) Whose employment eligibility was previously veri-
fied by the Contractor through the E-Verify program;

(2) Who has been granted and holds an active U.S. Gov-
ernment security clearance for access to confidential, secret,
or top secret information in accordance with the National
Industrial Security Program Operating Manual; or

(3) Who has undergone a completed background inves-
tigation and been issued credentials pursuant to Homeland
Security Presidential Directive (HSPD)-12, Policy for a Com-
mon Identification Standard for Federal Employees and Con-
tractors.

(e) Subcontracts. The Contractor shall include the require-
ments of this clause, including this paragraph (e) (appropri-
ately modified for identification of the parties), in each
subcontract that�

(1) Is for� (i) Commercial or noncommercial services
(except for commercial services that are part of the purchase
of a COTS item (or an item that would be a COTS item, but
for minor modifications), performed by the COTS provider,
and are normally provided for that COTS item); or

(ii) Construction;

(2) Has a value of more than $3,500; and

(3) Includes work performed in the United States.

(End of clause)

52.222-55 Minimum Wages Under Executive Order
13658.

As prescribed in 22.1906, insert the following clause:

MINIMUM WAGES UNDER EXECUTIVE ORDER 13658
(DEC 2014)

(a) Definitions. As used in this clause�

�United States� means the 50 states and the District of
Columbia.

�Worker� �

(1) Means any person engaged in performing work on,
or in connection with, a contract covered by Executive Order
13658, and

(i) Whose wages under such contract are governed
by the Fair Labor Standards Act (29 U.S.C. chapter 8), the
Service Contract Labor Standards statute (41 U.S.C. chapter
67), or the Wage Rate Requirements (Construction) statute
(40 U.S.C. chapter 31, subchapter IV),

(ii) Other than individuals employed in a bona fide
executive, administrative, or professional capacity, as those
terms are defined in 29 CFR part 541,

(iii) Regardless of the contractual relationship
alleged to exist between the individual and the employer.

(2) Includes workers performing on, or in connection
with, the contract whose wages are calculated pursuant to spe-
cial certificates issued under 29 U.S.C. 214(c).

(3) Also includes any person working on, or in connec-
tion with, the contract and individually registered in a bona
fide apprenticeship or training program registered with the
Department of Labor�s Employment and Training Adminis-
tration, Office of Apprenticeship, or with a State Apprentice-
ship Agency recognized by the Office of Apprenticeship.

(b) Executive Order Minimum Wage rate. (1) The Con-
tractor shall pay to workers, while performing in the United
States, and performing on, or in connection with, this contract,
a minimum hourly wage rate of $10.10 per hour beginning
January 1, 2015.

(2) The Contractor shall adjust the minimum wage paid,
if necessary, beginning January 1, 2016 and annually thereaf-
ter, to meet the Secretary of Labor�s annual E.O. minimum
wage. The Administrator of the Department of Labor's Wage
and Hour Division (the Administrator) will publish annual
determinations in the Federal Register no later than 90 days
before the effective date of the new E.O. minimum wage rate.
The Administrator will also publish the applicable E.O. min-
imum wage on www.wdol.gov (or any successor website) and
on all wage determinations issued under the Service Contract
Labor Standards statute or the Wage Rate Requirements (Con-
struction) statute. The applicable published E.O. minimum
wage is incorporated by reference into this contract.

(3)(i) The Contractor may request a price adjustment
only after the effective date of the new annual E.O. minimum
wage determination. Prices will be adjusted only if labor costs
increase as a result of an increase in the annual E.O. minimum
wage, and for associated labor costs and relevant subcontract
costs. Associated labor costs shall include increases or
decreases that result from changes in social security and
unemployment taxes and workers� compensation insurance,
but will not otherwise include any amount for general and
administrative costs, overhead, or profit.

(ii) Subcontractors may be entitled to adjustments
due to the new minimum wage, pursuant to paragraph (b)(2).
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Contractors shall consider any subcontractor requests for such
price adjustment.

(iii) The Contracting Officer will not adjust the con-
tract price under this clause for any costs other than those
identified in paragraph (b)(3)(i) of this clause, and will not
provide duplicate price adjustments with any price adjustment
under clauses implementing the Service Contract Labor Stan-
dards statute or the Wage Rate Requirements (Construction)
statute.

(4) The Contractor warrants that the prices in this con-
tract do not include allowance for any contingency to cover
increased costs for which adjustment is provided under this
clause.

(5) A pay period under this clause may not be longer
than semi-monthly, but may be shorter to comply with any
applicable law or other requirement under this contract estab-
lishing a shorter pay period. Workers shall be paid no later
than one pay period following the end of the regular pay
period in which such wages were earned or accrued.

(6) The Contractor shall pay, unconditionally to each
worker, all wages due free and clear without subsequent
rebate or kickback. The Contractor may make deductions that
reduce a worker�s wages below the E.O. minimum wage rate
only if done in accordance with 29 CFR 10.23, Deductions.

(7) The Contractor shall not discharge any part of its
minimum wage obligation under this clause by furnishing
fringe benefits or, with respect to workers whose wages are
governed by the Service Contract Labor Standards statute, the
cash equivalent thereof.

(8) Nothing in this clause shall excuse the Contractor
from compliance with any applicable Federal or State prevail-
ing wage law or any applicable law or municipal ordinance
establishing a minimum wage higher than the E.O. minimum
wage. However, wage increases under such other laws or
municipal ordinances are not subject to price adjustment
under this subpart.

(9) The Contractor shall pay the E.O. minimum wage
rate whenever it is higher than any applicable collective bar-
gaining agreement(s) wage rate.

(10) The Contractor shall follow the policies and proce-
dures in 29 CFR 10.24(b) and 10.28 for treatment of workers
engaged in an occupation in which they customarily and reg-
ularly receive more than $30 a month in tips.

(c)(1) This clause applies to workers as defined in para-
graph (a). As provided in that definition�

(i) Workers are covered regardless of the contractual
relationship alleged to exist between the contractor or subcon-
tractor and the worker;

(ii) Workers with disabilities whose wages are calcu-
lated pursuant to special certificates issued under 29 U.S.C.
214(c) are covered; and

(iii) Workers who are registered in a bona fide
apprenticeship program or training program registered with

the Department of Labor�s Employment and Training Admin-
istration, Office of Apprenticeship, or with a State Appren-
ticeship Agency recognized by the Office of Apprenticeship,
are covered.

(2) This clause does not apply to�
(i) Fair Labor Standards Act (FLSA)-covered indi-

viduals performing in connection with contracts covered by
the E.O., i.e. those individuals who perform duties necessary
to the performance of the contract, but who are not directly
engaged in performing the specific work called for by the con-
tract, and who spend less than 20 percent of their hours
worked in a particular workweek performing in connection
with such contracts;

(ii) Individuals exempted from the minimum wage
requirements of the FLSA under 29 U.S.C. 213(a) and 214(a)
and (b), unless otherwise covered by the Service Contract
Labor Standards statute, or the Wage Rate Requirements
(Construction) statute. These individuals include but are not
limited to-

(A) Learners, apprentices, or messengers whose
wages are calculated pursuant to special certificates issued
under 29 U.S.C. 214(a).

(B) Students whose wages are calculated pursuant
to special certificates issued under 29 U.S.C. 214(b).

(C) Those employed in a bona fide executive,
administrative, or professional capacity (29 U.S.C. 213(a)(1)
and 29 CFR part 541).

(d) Notice. The Contractor shall notify all workers per-
forming work on, or in connection with, this contract of the
applicable E.O. minimum wage rate under this clause. With
respect to workers covered by the Service Contract Labor
Standards statute or the Wage Rate Requirements (Construc-
tion) statute, the Contractor may meet this requirement by
posting, in a prominent and accessible place at the worksite,
the applicable wage determination under those statutes. With
respect to workers whose wages are governed by the FLSA,
the Contractor shall post notice, utilizing the poster provided
by the Administrator, which can be obtained at www.dol.gov/
whd/govcontracts, in a prominent and accessible place at the
worksite. Contractors that customarily post notices to workers
electronically may post the notice electronically provided the
electronic posting is displayed prominently on any Web site
that is maintained by the contractor, whether external or inter-
nal, and customarily used for notices to workers about terms
and conditions of employment.

(e) Payroll Records. (1) The Contractor shall make and
maintain records, for three years after completion of the work,
containing the following information for each worker:

(i) Name, address, and social security number;
(ii) The worker�s occupation(s) or classification(s);
(iii) The rate or rates of wages paid;
(iv) The number of daily and weekly hours worked

by each worker;
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(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

(End of provision)

Alternate I (May 2014). As prescribed in 25.1102(e), sub-
stitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determination of inapplicability. An
offeror requesting a determination regarding the inapplicability
of section 1605 of the American Recovery and Reinvestment
Act of 2009 (Pub. L. 111-5) (Recovery Act) or the Buy Ameri-
can statute shall submit the request with its offer, including the
information and applicable supporting data required by para-
graphs (c) and (d) of FAR clause 52.225-23.

Alternate II (Mar 2009). As prescribed in 25.1102(e), add
the definition of �Bahrainian, Mexican, or Omani construc-
tion material� to paragraph (a) and substitute the following
paragraph (d) for paragraph (d) of the basic provision:

(d) Alternate offers. (1) When an offer includes foreign
construction material, except foreign construction material
from a Recovery Act designated country other than Bahrain,
Mexico, or Oman that is not listed by the Government in this
solicitation in paragraph (b)(3) of FAR clause 52.225-23, the
offeror also may submit an alternate offer based on use of equiv-
alent domestic or Recovery Act designated country construc-
tion material other than Bahrainian, Mexican, or Omani
construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer and
a separate cost comparison table prepared in accordance with
paragraphs (c) and (d) of FAR clause 52.225-23 for the offer that
is based on the use of any foreign construction material for
which the Government has not yet determined an exception
applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of FAR
clause 52.225-23 does not apply, the Government will evaluate
only those offers based on use of the equivalent domestic or
Recovery Act designated country construction material other
than Bahrainian, Mexican, or Omani construction material. An
offer based on use of the foreign construction material for which
an exception was requested�

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

(ii) May be accepted if revised during negotiations.

52.225-25 Prohibition on Contracting with Entities
Engaging in Certain Activities or Transactions
Relating to Iran�Representation and Certifications.
As prescribed at 25.1103(e), insert the following provision:

PROHIBITION ON CONTRACTING WITH ENTITIES

ENGAGING IN CERTAIN ACTIVITIES OR TRANSACTIONS

RELATING TO IRAN�REPRESENTATION AND

CERTIFICATIONS (OCT 2015)

(a) Definitions. As used in this provision�
�Person��

(1) Means�
(i) A natural person;
(ii) A corporation, business association, partnership,

society, trust, financial institution, insurer, underwriter, guar-
antor, and any other business organization, any other nongov-
ernmental entity, organization, or group, and any
governmental entity operating as a business enterprise; and

(iii) Any successor to any entity described in para-
graph (1)(ii) of this definition; and

(2) Does not include a government or governmental
entity that is not operating as a business enterprise.

�Sensitive technology��
(1) Means hardware, software, telecommunications

equipment, or any other technology that is to be used specif-
ically�

(i) To restrict the free flow of unbiased information
in Iran; or

(ii) To disrupt, monitor, or otherwise restrict speech
of the people of Iran; and

(2) Does not include information or informational mate-
rials the export of which the President does not have the
authority to regulate or prohibit pursuant to section 203(b)(3)
of the International Emergency Economic Powers Act (50
U.S.C. 1702(b)(3)).

(b) The offeror shall e-mail questions concerning sensitive
technology to the Department of State at CISA-
DA106@state.gov.

(c) Except as provided in paragraph (d) of this provision or
if a waiver has been granted in accordance with 25.703-4, by
submission of its offer, the offeror�

(1) Represents, to the best of its knowledge and belief,
that the offeror does not export any sensitive technology to the
government of Iran or any entities or individuals owned or
controlled by, or acting on behalf or at the direction of, the
government of Iran;

(2) Certifies that the offeror, or any person owned or
controlled by the offeror, does not engage in any activities for
which sanctions may be imposed under section 5 of the Iran
Sanctions Act. These sanctioned activities are in the areas of
development of the petroleum resources of Iran, production of
refined petroleum products in Iran, sale and provision of
refined petroleum products to Iran, and contributing to Iran's
ability to acquire or develop certain weapons or technologies;
and

(3) Certifies that the offeror, and any person owned or
controlled by the offeror, does not knowingly engage in any
transaction that exceeds $3,500 with Iran's Revolutionary
Guard Corps or any of its officials, agents, or affiliates, the
property and interests in property of which are blocked pur-
suant to the International Emergency Economic Powers Act
(50 U.S.C. 1701 et seq.) (see OFAC's Specially Designated
Nationals and Blocked Persons List at http://www.trea-
sury.gov/ofac/downloads/t11sdn.pdf).

(d) Exception for trade agreements. The representation
requirement of paragraph (c)(1) and the certification require-
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ments of paragraphs (c)(2) and (c)(3) of this provision do not
apply if�

(1) This solicitation includes a trade agreements notice
or certification (e.g., 52.225-4, 52.225-6, 52.225-12,
52.225-24, or comparable agency provision); and

(2) The offeror has certified that all the offered products
to be supplied are designated country end products or desig-
nated country construction material.

(End of provision)

52.225-26 Contractors Performing Private Security
Functions Outside the United States.

As prescribed in 25.302-6 insert the following clause:

CONTRACTORS PERFORMING PRIVATE SECURITY FUNCTIONS

OUTSIDE THE UNITED STATES (JUL 2013)

(a) Definition.

�Private security functions� means activities engaged in by
a Contractor, as follows:

(1) Guarding of personnel, facilities, designated sites, or
property of a Federal agency, the Contractor or subcontractor,
or a third party.

(2) Any other activity for which personnel are required
to carry weapons in the performance of their duties in accor-
dance with the terms of this contract.

(b) Applicability. If this contract is performed both in a
designated area and in an area that is not designated, the clause
only applies to performance in the designated area.

(1) For DoD contracts, designated areas are areas of�

(i) Contingency operations outside the United States;

(ii) Combat operations, as designated by the Secre-
tary of Defense; or

(iii) Other significant military operations, as desig-
nated by the Secretary of Defense, and only upon agreement
of the Secretary of Defense and the Secretary of State.

(2) For non-DoD contracts, designated areas are areas
of�

(i) Combat operations, as designated by the Secre-
tary of Defense; or

(ii) Other significant military operations, as desig-
nated by the Secretary of Defense, and only upon agreement
of the Secretary of Defense and the Secretary of State.

(c) Requirements.  The Contractor is required to�

(1) Ensure that all employees of the Contractor who are
responsible for performing private security functions under
this contract comply with 32 CFR part 159, and with any
orders, directives, and instructions to Contractors performing
private security functions that are identified in the contract
for-�

(i) Registering, processing, accounting for, manag-
ing, overseeing, and keeping appropriate records of personnel
performing private security functions;

(ii) Authorizing and accounting for weapons to be
carried by or available to be used by personnel performing pri-
vate security functions;

(iii) Registering and identifying armored vehicles,
helicopters, and other military vehicles operated by Contrac-
tors performing private security functions; and

(iv) Reporting incidents in which�

(A) A weapon is discharged by personnel per-
forming private security functions;

(B) Personnel performing private security func-
tions are attacked, killed, or injured;

(C) Persons are killed or injured or property is
destroyed as a result of conduct by Contractor personnel;

(D) A weapon is discharged against personnel
performing private security functions or personnel perform-
ing such functions believe a weapon was so discharged; or

(E) Active, non-lethal countermeasures (other
than the discharge of a weapon) are employed by personnel
performing private security functions in response to a per-
ceived immediate threat;

(2) Ensure that the Contractor and all employees of the
Contractor who are responsible for performing private secu-
rity functions under this contract are briefed on and under-
stand their obligation to comply with�

(i) Qualification, training, screening (including, if
applicable, thorough background checks), and security
requirements established by 32 CFR part 159, Private Secu-
rity Contractors (PSCs) Operating in Contingency Opera-
tions, Combat Operations, or Other Significant Military
Operations;

(ii) Applicable laws and regulations of the United
States and the host country and applicable treaties and inter-
national agreements regarding performance of private secu-
rity functions;

(iii) Orders, directives, and instructions issued by the
applicable commander of a combatant command or relevant
Chief of Mission relating to weapons, equipment, force pro-
tection, security, health, safety, or relations and interaction
with locals; and

(iv) Rules on the use of force issued by the applicable
commander of a combatant command or relevant Chief of
Mission for personnel performing private security functions;
and

(3) Cooperate with any Government-authorized inves-
tigation of incidents reported pursuant to paragraph (c)(1)(iv)
of this clause and incidents of alleged misconduct by person-
nel performing private security functions under this contract
by providing�

(i) Access to employees performing private security
functions; and

(ii) Relevant information in the possession of the
Contractor regarding the incident concerned.
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fault, negligence, or failure to follow instructions of the Con-
tracting Officer or to comply with the provisions of
paragraph (i) of this clause.

(g) No adjustment shall be made in the contract price under
this clause unless the amount of the adjustment exceeds $250.

(h) If the Contractor obtains a reduction in tax liability
under the United States Internal Revenue Code (Title 26, U.S.
Code) because of the payment of any tax or duty that either
was included in the contract price or was the basis of an
increase in the contract price, the amount of the reduction
shall be paid or credited to the Government of the United
States as the Contracting Officer directs.

(i) The Contractor shall take all reasonable action to obtain
exemption from or refund of any taxes or duties, including
interest or penalty, from which the United States Government,
the Contractor, any subcontractor, or the transactions or prop-
erty covered by this contract are exempt under the laws of the
country concerned or its political subdivisions or which the
governments of the United States and of the country con-
cerned have agreed shall not be applicable to expenditures in
such country by or on behalf of the United States.

(j) The Contractor shall promptly notify the Contracting
Officer of all matters relating to taxes or duties that reasonably
may be expected to result in either an increase or decrease in
the contract price and shall take appropriate action as the Con-
tracting Officer directs. The contract price shall be equitably
adjusted to cover the costs of action taken by the Contractor
at the direction of the Contracting Officer, including any inter-
est, penalty, and reasonable attorneys� fees.

(End of clause)

52.229-7 Taxes�Fixed-Price Contracts with Foreign
Governments.
As prescribed in 29.402-1(b), insert the following clause:

TAXES�FIXED-PRICE CONTRACTS WITH FOREIGN

GOVERNMENTS (FEB 2013)

(a) �Contract date,� as used in this clause, means the date
set for bid opening or, if this is a negotiated contract or a mod-
ification, the effective date of this contract or modification.

(b)(1) The contract price, including the prices in any sub-
contracts under this contract, does not include any tax or duty
that the Government of the United States and the Government
of ______ [insert name of the foreign government] have
agreed shall not apply to expenditures made by the United
States in ______ [insert name of country], or any tax or duty
not applicable to this contract or any subcontracts under this
contract, pursuant to the laws of ______ [insert name of coun-
try]. If any such tax or duty has been included in the contract
price, through error or otherwise, the contract price shall be
correspondingly reduced.

(2) Taxes imposed under 26 U.S.C. 5000C may not be
included in the contract price.

(c) If, after the contract date, the Government of the United
States and the Government of ______ [insert name of the for-
eign government] agree that any tax or duty included in the

contract price shall not apply to expenditures by the United
States in ________ [insert name of country], the contract price
shall be reduced accordingly.

(d) No adjustment shall be made in the contract price under
this clause unless the amount of the adjustment exceeds $250.

(End of clause)

52.229-8 Taxes�Foreign Cost-Reimbursement 
Contracts.

As prescribed in 29.402-2(a), insert the following clause:

TAXES�FOREIGN COST-REIMBURSEMENT CONTRACTS

(MAR 1990)

(a) Any tax or duty from which the United States Govern-
ment is exempt by agreement with the Government of ______
[insert name of the foreign government], or from which the
Contractor or any subcontractor under this contract is exempt
under the laws of ______ [insert name of country], shall not
constitute an allowable cost under this contract.

(b) If the Contractor or subcontractor under this contract
obtains a foreign tax credit that reduces its Federal income tax
liability under the United States Internal Revenue Code
(Title 26, U.S. Code) because of the payment of any tax or
duty that was reimbursed under this contract, the amount of
the reduction shall be paid or credited at the time of such offset
to the Government of the United States as the Contracting
Officer directs.

(End of clause)

52.229-9 Taxes�Cost-Reimbursement Contracts with 
Foreign Governments.

As prescribed in 29.402-2(b), insert the following clause:

TAXES�COST-REIMBURSEMENT CONTRACTS WITH

FOREIGN GOVERNMENTS (MAR 1990)

(a) Any tax or duty from which the United States Govern-
ment is exempt by agreement with the Government of ______
[insert name of the foreign government], or from which any
subcontractor under this contract is exempt under the laws of
______ [insert name of country], shall not constitute an allow-
able cost under this contract.

(b) If any subcontractor obtains a foreign tax credit that
reduces its Federal income tax liability under the United
States Internal Revenue Code (Title 26, U.S. Code) because of
the payment of any tax or duty that was reimbursed under this
contract, the amount of the reduction shall be paid (not cred-
ited to the contract) to the Treasurer of the United States at the
time the Federal income tax return is filed.

(End of clause)

52.229-10 State of New Mexico Gross Receipts and
Compensating Tax.

As prescribed in 29.401-4(b), insert the following clause:
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STATE OF NEW MEXICO GROSS RECEIPTS AND

COMPENSATING TAX (APR 2003)

(a) Within thirty (30) days after award of this contract, the
Contractor shall advise the State of New Mexico of this con-
tract by registering with the State of New Mexico, Taxation
and Revenue Department, Revenue Division, pursuant to the
Tax Administration Act of the State of New Mexico and shall
identify the contract number.

(b) The Contractor shall pay the New Mexico gross
receipts taxes, pursuant to the Gross Receipts and Compen-
sating Tax Act of New Mexico, assessed against the contract
fee and costs paid for performance of this contract, or of any
part or portion thereof, within the State of New Mexico. The
allowability of any gross receipts taxes or local option taxes
lawfully paid to the State of New Mexico by the Contractor or
its subcontractors will be determined in accordance with the
Allowable Cost and Payment clause of this contract except as
provided in paragraph (d) of this clause.

(c) The Contractor shall submit applications for Nontax-
able Transaction Certificates, Form CSR-3C, to the:

State of New Mexico Taxation and Revenue Dept.
Revenue Division
PO Box 630
Santa Fe, New Mexico 87509

When the Type 15 Nontaxable Transaction Certificate is
issued by the Revenue Division, the Contractor shall use these
certificates strictly in accordance with this contract, and the
agreement between the (*________________) and the New
Mexico Taxation and Revenue Department.

(d) The Contractor shall provide Type 15 Nontaxable
Transaction Certificates to each vendor in New Mexico sell-
ing tangible personal property to the Contractor for use in the
performance of this contract. Failure to provide a Type 15
Nontaxable Transaction Certificate to vendors will result in
the vendor�s liability for the gross receipt taxes and those
taxes, which are then passed on to the Contractor, shall not be
reimbursable as an allowable cost by the Government.

(e) The Contractor shall pay the New Mexico compensat-
ing user tax for any tangible personal property which is pur-
chased pursuant to a Nontaxable Transaction Certificate if
such property is not used for Federal purposes.

(f) Out-of-state purchase of tangible personal property by
the Contractor which would be otherwise subject to compen-
sation tax shall be governed by the principles of this clause.
Accordingly, compensating tax shall be due from the contrac-
tor only if such property is not used for Federal purposes.

(g) The (*_______________) may receive information
regarding the Contractor from the Revenue Division of the
New Mexico Taxation and Revenue Department and, at the
discretion of the (*_________________), may participate in
any matters or proceedings pertaining to this clause or the
above-mentioned Agreement. This shall not preclude the
Contractor from having its own representative nor does it obli-
gate the (*______________) to represent its Contractor.

(h) The Contractor agrees to insert the substance of this
clause, including this paragraph (h), in each subcontract

which meets the criteria in 29.401-4(b)(1) through (3) of the
Federal Acquisition Regulation, 48 CFR Part 29.

(i) Paragraphs (a) through (h) of this clause shall be null
and void should the Agreement referred to in paragraph (c) of
this clause be terminated; provided, however, that such termi-
nation shall not nullify obligations already incurred prior to
the date of termination.

[*Insert appropriate agency name in blanks.]

(End of clause)

52.230-1 Cost Accounting Standards Notices and
Certification.

As prescribed in 30.201-3, insert the following provision:

COST ACCOUNTING STANDARDS NOTICES AND

CERTIFICATION (OCT 2015)

Note: This notice does not apply to small businesses or foreign

governments. This notice is in three parts, identified by Roman

numerals I through III.

Offerors shall examine each part and provide the requested
information in order to determine Cost Accounting Standards
(CAS) requirements applicable to any resultant contract.

If the offeror is an educational institution, Part II does not
apply unless the contemplated contract will be subject to full
or modified CAS coverage pursuant to 48 CFR
9903.201-2(c)(5) or 9903.201-2(c)(6), respectively.

I. DISCLOSURE STATEMENT�COST ACCOUNTING

PRACTICES AND CERTIFICATION

(a) Any contract in excess of $750,000 resulting from this
solicitation will be subject to the requirements of the Cost
Accounting Standards Board (48 CFR Chapter 99), except for
those contracts which are exempt as specified in 48 CFR
9903.201-1.

(b) Any offeror submitting a proposal which, if accepted,
will result in a contract subject to the requirements of 48 CFR
Chapter 99 must, as a condition of contracting, submit a Dis-
closure Statement as required by 48 CFR 9903.202. When
required, the Disclosure Statement must be submitted as a part
of the offeror�s proposal under this solicitation unless the
offeror has already submitted a Disclosure Statement disclos-
ing the practices used in connection with the pricing of this
proposal. If an applicable Disclosure Statement has already
been submitted, the offeror may satisfy the requirement for
submission by providing the information requested in
paragraph (c) of Part I of this provision.

CAUTION: In the absence of specific regulations or agreement,
a practice disclosed in a Disclosure Statement shall not, by vir-
tue of such disclosure, be deemed to be a proper, approved, or
agreed-to practice for pricing proposals or accumulating and
reporting contract performance cost data.

(c) Check the appropriate box below:
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[ ] (1) Certificate of Concurrent Submission of
Disclosure Statement. The offeror hereby certifies that, as a
part of the offer, copies of the Disclosure Statement have been
submitted as follows:

(i) Original and one copy to the cognizant Adminis-
trative Contracting Officer (ACO) or cognizant Federal
agency official authorized to act in that capacity (Federal offi-
cial), as applicable; and

(ii) One copy to the cognizant Federal auditor.

(Disclosure must be on Form No. CASB DS-1 or CASB DS-2,
as applicable. Forms may be obtained from the cognizant ACO
or Federal official and/or from the loose-leaf version of the Fed-
eral Acquisition Regulation.)

Date of Disclosure Statement: _________________________
Name and Address of Cognizant ACO or Federal Official
Where Filed: _______________________________________

The offeror further certifies that the practices used in esti-
mating costs in pricing this proposal are consistent with the
cost accounting practices disclosed in the Disclosure
Statement.

[ ] (2) Certificate of Previously Submitted Disclosure
Statement. The offeror hereby certifies that the required
Disclosure Statement was filed as follows:

Date of Disclosure Statement: _________________________
Name and Address of Cognizant ACO or Federal Official
Where Filed: _______________________________________

The offeror further certifies that the practices used in esti-
mating costs in pricing this proposal are consistent with the
cost accounting practices disclosed in the applicable Disclo-
sure Statement.

[ ] (3) Certificate of Monetary Exemption. The offeror
hereby certifies that the offeror, together with all divisions,
subsidiaries, and affiliates under common control, did not
receive net awards of negotiated prime contracts and
subcontracts subject to CAS totaling $50 million or more in
the cost accounting period immediately preceding the period
in which this proposal was submitted. The offeror further
certifies that if such status changes before an award resulting
from this proposal, the offeror will advise the Contracting
Officer immediately.

[ ] (4) Certificate of Interim Exemption. The offeror
hereby certifies that (i) the offeror first exceeded the monetary
exemption for disclosure, as defined in (3) of this subsection,
in the cost accounting period immediately preceding the
period in which this offer was submitted and (ii) in accordance
with 48 CFR 9903.202-1, the offeror is not yet required to
submit a Disclosure Statement. The offeror further certifies
that if an award resulting from this proposal has not been made
within 90 days after the end of that period, the offeror will
immediately submit a revised certificate to the Contracting
Officer, in the form specified under paragraph (c)(1) or (c)(2)

of Part I of this provision, as appropriate, to verify submission
of a completed Disclosure Statement.

CAUTION: Offerors currently required to disclose because they
were awarded a CAS-covered prime contract or subcontract of
$50 million or more in the current cost accounting period may
not claim this exemption (4). Further, the exemption applies
only in connection with proposals submitted before expiration
of the 90-day period following the cost accounting period in
which the monetary exemption was exceeded.

II. COST ACCOUNTING STANDARDS�ELIGIBILITY FOR

MODIFIED CONTRACT COVERAGE

If the offeror is eligible to use the modified provisions of
48 CFR 9903.201-2(b) and elects to do so, the offeror shall
indicate by checking the box below. Checking the box below
shall mean that the resultant contract is subject to the Disclo-
sure and Consistency of Cost Accounting Practices clause in
lieu of the Cost Accounting Standards clause.

? The offeror hereby claims an exemption from the Cost

Accounting Standards clause under the provisions of 48 CFR
9903.201-2(b) and certifies that the offeror is eligible for use of
the Disclosure and Consistency of Cost Accounting Practices
clause because during the cost accounting period immediately
preceding the period in which this proposal was submitted, the
offeror received less than $50 million in awards of CAS-cov-
ered prime contracts and subcontracts. The offeror further cer-
tifies that if such status changes before an award resulting from
this proposal, the offeror will advise the Contracting Officer
immediately.

CAUTION: An offeror may not claim the above eligibility for
modified contract coverage if this proposal is expected to result
in the award of a CAS-covered contract of $50 million or more
or if, during its current cost accounting period, the offeror has
been awarded a single CAS-covered prime contract or subcon-
tract of $50 million or more.

III. ADDITIONAL COST ACCOUNTING STANDARDS

APPLICABLE TO EXISTING CONTRACTS

The offeror shall indicate below whether award of the con-
templated contract would, in accordance with
paragraph (a)(3) of the Cost Accounting Standards clause,
require a change in established cost accounting practices
affecting existing contracts and subcontracts.

(End of provision)

Alternate I (Apr 1996). As prescribed in 30.201-3(b), add
the following paragraph (c)(5) to Part I of the basic provision:

? (5) Certificate of Disclosure Statement Due Date by Edu-

cational Institution. If the offeror is an educational institution
that, under the transition provisions of 48 CFR 9903.202-1(f),
is or will be required to submit a Disclosure Statement after

? Yes ? No
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receipt of this award, the offeror hereby certifies that (check one
and complete):

? (i) A Disclosure Statement Filing Due Date of

_____________ has been established with the cognizant Fed-
eral agency.

? (ii) The Disclosure Statement will be submitted within

the 6-month period ending _________ months after receipt of
this award.

Name and Address of Cognizant ACO or Federal Official
Where Disclosure Statement is to be Filed:

__________________________________________________
__________________________________________________

52.230-2 Cost Accounting Standards.

As prescribed in 30.201-4(a), insert the following clause:

COST ACCOUNTING STANDARDS (OCT 2015)

(a) Unless the contract is exempt under 48 CFR
9903.201-1 and 9903.201-2, the provisions of 48 CFR
Part 9903 are incorporated herein by reference and the Con-
tractor, in connection with this contract, shall�

(1) (CAS-covered Contracts Only) By submission of a
Disclosure Statement, disclose in writing the Contractor�s
cost accounting practices as required by 48 CFR 9903.202-1
through 9903.202-5, including methods of distinguishing
direct costs from indirect costs and the basis used for allocat-
ing indirect costs. The practices disclosed for this contract
shall be the same as the practices currently disclosed and
applied on all other contracts and subcontracts being per-
formed by the Contractor and which contain a Cost Account-
ing Standards (CAS) clause. If the Contractor has notified the
Contracting Officer that the Disclosure Statement contains
trade secrets and commercial or financial information which
is privileged and confidential, the Disclosure Statement shall
be protected and shall not be released outside of the
Government.

(2) Follow consistently the Contractor�s cost account-
ing practices in accumulating and reporting contract perfor-
mance cost data concerning this contract. If any change in cost
accounting practices is made for the purposes of any contract
or subcontract subject to CAS requirements, the change must
be applied prospectively to this contract and the Disclosure
Statement must be amended accordingly. If the contract price
or cost allowance of this contract is affected by such changes,
adjustment shall be made in accordance with paragraph (a)(4)
or (a)(5) of this clause, as appropriate.

(3) Comply with all CAS, including any modifications
and interpretations indicated thereto contained in 48 CFR
Part 9904, in effect on the date of award of this contract or, if
the Contractor has submitted certified cost or pricing data, on
the date of final agreement on price as shown on the Contrac-
tor�s signed certificate of current cost or pricing data. The

Contractor shall also comply with any CAS (or modifications
to CAS) which hereafter become applicable to a contract or
subcontract of the Contractor. Such compliance shall be
required prospectively from the date of applicability to such
contract or subcontract.

(4)(i) (Agree to an equitable adjustment as provided in
the Changes clause of this contract if the contract cost is
affected by a change which, pursuant to paragraph (a)(3) of
this clause, the Contractor is required to make to the Contrac-
tor�s established cost accounting practices.

(ii) Negotiate with the Contracting Officer to deter-
mine the terms and conditions under which a change may be
made to a cost accounting practice, other than a change made
under other provisions of paragraph (a)(4) of this clause; pro-
vided that no agreement may be made under this provision
that will increase costs paid by the United States.

(iii) When the parties agree to a change to a cost
accounting practice, other than a change under
subdivision (a)(4)(i) of this clause, negotiate an equitable
adjustment as provided in the Changes clause of this contract.

(5) Agree to an adjustment of the contract price or cost
allowance, as appropriate, if the Contractor or a subcontractor
fails to comply with an applicable Cost Accounting Standard,
or to follow any cost accounting practice consistently and
such failure results in any increased costs paid by the United
States. Such adjustment shall provide for recovery of the
increased costs to the United States, together with interest
thereon computed at the annual rate established under
section 6621(a)(2) of the Internal Revenue Code of 1986
(26 U.S.C. 6621(a)(2)) for such period, from the time the pay-
ment by the United States was made to the time the adjustment
is effected. In no case shall the Government recover costs
greater than the increased cost to the Government, in the
aggregate, on the relevant contracts subject to the price adjust-
ment, unless the Contractor made a change in its cost account-
ing practices of which it was aware or should have been aware
at the time of price negotiations and which it failed to disclose
to the Government.

(b) If the parties fail to agree whether the Contractor or a
subcontractor has complied with an applicable CAS in
48 CFR 9904 or a CAS rule or regulation in 48 CFR 9903 and
as to any cost adjustment demanded by the United States, such
failure to agree will constitute a dispute under 41 U.S.C. chap-
ter 71, Contract Disputes.

(c) The Contractor shall permit any authorized representa-
tives of the Government to examine and make copies of any
documents, papers, or records relating to compliance with the
requirements of this clause.

(d) The Contractor shall include in all negotiated subcon-
tracts which the Contractor enters into, the substance of this
clause, except paragraph (b), and shall require such inclusion
in all other subcontracts, of any tier, including the obligation
to comply with all CAS in effect on the subcontractor�s award
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date or if the subcontractor has submitted certified cost or
pricing data, on the date of final agreement on price as shown
on the subcontractor�s signed Certificate of Current Cost or
Pricing Data. If the subcontract is awarded to a business unit
which pursuant to 48 CFR 9903.201-2 is subject to other types
of CAS coverage, the substance of the applicable clause set
forth in subsection 30.201-4 of the Federal Acquisition Reg-
ulation shall be inserted. This requirement shall apply only to
negotiated subcontracts in excess of $750,000, except that the
requirement shall not apply to negotiated subcontracts other-
wise exempt from the requirement to include a CAS clause as
specified in 48 CFR 9903.201-1.

(End of clause)

52.230-3 Disclosure and Consistency of Cost Accounting
Practices.
As prescribed in 30.201-4(b)(1), insert the following

clause:

DISCLOSURE AND CONSISTENCY OF COST ACCOUNTING

PRACTICES (OCT 2015)

(a) The Contractor, in connection with this contract,
shall�

(1) Comply with the requirements of 48 CFR 9904.401,
Consistency in Estimating, Accumulating, and Reporting
Costs; 48 CFR 9904.402, Consistency in Allocating Costs
Incurred for the Same Purpose; 48 CFR 9904.405, Account-
ing for Unallowable Costs; and 48 CFR 9904.406, Cost
Accounting Standard�Cost Accounting Period, in effect on
the date of award of this contract as indicated in 48 CFR
Part 9904.

(2) (CAS-covered Contracts Only) If it is a business unit
of a company required to submit a Disclosure Statement, dis-
close in writing its cost accounting practices as required by
48 CFR 9903.202-1 through 9903.202-5. If the Contractor has
notified the Contracting Officer that the Disclosure Statement
contains trade secrets and commercial or financial informa-
tion which is privileged and confidential, the Disclosure State-
ment shall be protected and shall not be released outside of the
Government.

(3)(i) Follow consistently the Contractor�s cost
accounting practices. A change to such practices may be pro-
posed, however, by either the Government or the Contractor,
and the Contractor agrees to negotiate with the Contracting
Officer the terms and conditions under which a change may
be made. After the terms and conditions under which the
change is to be made have been agreed to, the change must be
applied prospectively to this contract, and the Disclosure
Statement, if affected, must be amended accordingly.

(ii) The Contractor shall, when the parties agree to a
change to a cost accounting practice and the Contracting Offi-
cer has made the finding required in 48 CFR 9903.201-6(c),
that the change is desirable and not detrimental to the interests

of the Government, negotiate an equitable adjustment as pro-
vided in the Changes clause of this contract. In the absence of
the required finding, no agreement may be made under this
contract clause that will increase costs paid by the United
States.

(4) Agree to an adjustment of the contract price or cost
allowance, as appropriate, if the Contractor or a subcontractor
fails to comply with the applicable CAS or to follow any cost
accounting practice, and such failure results in any increased
costs paid by the United States. Such adjustment shall provide
for recovery of the increased costs to the United States
together with interest thereon computed at the annual rate
established under section 6621(a)(2) of the Internal Revenue
Code of 1986 (26 U.S.C. 6621(a)(2)), from the time the pay-
ment by the United States was made to the time the adjustment
is effected.

(b) If the parties fail to agree whether the Contractor has
complied with an applicable CAS, rule, or regulation as spec-
ified in 48 CFR 9903 and 9904 and as to any cost adjustment
demanded by the United States, such failure to agree will con-
stitute a dispute under 41 U.S.C. chapter 71, Contract Dis-
putes.

(c) The Contractor shall permit any authorized representa-
tives of the Government to examine and make copies of any
documents, papers, and records relating to compliance with
the requirements of this clause.

(d) The Contractor shall include in all negotiated subcon-
tracts, which the Contractor enters into, the substance of this
clause, except paragraph (b), and shall require such inclusion
in all other subcontracts of any tier, except that�

(1) If the subcontract is awarded to a business unit
which pursuant to 48 CFR 9903.201-2 is subject to other types
of CAS coverage, the substance of the applicable clause set
forth in subsection 30.201-4 of the Federal Acquisition Reg-
ulation shall be inserted.

(2) This requirement shall apply only to negotiated sub-
contracts in excess of $750,000.

(3) The requirement shall not apply to negotiated sub-
contracts otherwise exempt from the requirement to include a
CAS clause as specified in 48 CFR 9903.201-1.

(End of clause)

52.230-4 Disclosure and Consistency of Cost Accounting
Practices�Foreign Concerns.
As prescribed in 30.201-4(c), insert the following clause:

DISCLOSURE AND CONSISTENCY OF COST ACCOUNTING

PRACTICES�FOREIGN CONCERNS (OCT 2015)

(a) The Contractor, in connection with this contract,
shall�

(1) Comply with the requirements of 48 CFR 9904.401,
Consistency in Estimating, Accumulating, and Reporting
Costs; and 48 CFR 9904.402, Consistency in Allocating Costs
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Incurred for the Same Purpose, in effect on the date of award
of this contract, as indicated in 48 CFR 9904.

(2) (Cost Accounting Standard (CAS)-covered Con-
tracts Only). If it is a business unit of a company required to
submit a Disclosure Statement, disclose in writing its cost
accounting practices as required by 48 CFR 9903.202-1
through 48 CFR 9903.202-5. If the Contractor has notified the
Contracting Officer that the Disclosure Statement contains
trade secrets and commercial or financial information which
is privileged and confidential, the Disclosure Statement shall
be protected and shall not be released outside of the U.S. Gov-
ernment.

(3)(i) Follow consistently the Contractor�s cost
accounting practices. A change to such practices may be pro-
posed, however, by either the U.S. Government or the Con-
tractor, and the Contractor agrees to negotiate with the
Contracting Officer the terms and conditions under which a
change may be made. After the terms and conditions under
which the change is to be made have been agreed to, the
change must be applied prospectively to this contract, and the
Disclosure Statement, if affected, must be amended accord-
ingly.

(ii) The Contractor shall, when the parties agree to a
change to a cost accounting practice and the Contracting Offi-
cer has made the finding required in 48 CFR 9903.201-6(c)
that the change is desirable and not detrimental to the interests
of the U.S. Government, negotiate an equitable adjustment as
provided in the Changes clause of this contract. In the absence
of the required finding, no agreement may be made under this
contract clause that will increase costs paid by the U.S. Gov-
ernment.

(4) Agree to an adjustment of the contract price or cost
allowance, as appropriate, if the Contractor or a subcontractor
fails to comply with the applicable CAS or to follow any cost
accounting practice, and such failure results in any increased
costs paid by the U.S. Government. Such adjustment shall
provide for recovery of the increased costs to the U.S. Gov-
ernment, together with interest thereon computed at the
annual rate established under section 6621(a)(2) of the Inter-
nal Revenue Code of 1986 (26 U.S.C. 6621(a)(2)) for such
period, from the time the payment by the U.S. Government
was made to the time the adjustment is effected.

(b) If the parties fail to agree whether the Contractor has
complied with an applicable CAS rule, or regulation as spec-
ified in 48 CFR 9903 and 48 CFR 9904 and as to any cost
adjustment demanded by the U.S. Government, such failure to
agree will constitute a dispute under 41 U.S.C. chapter 71,
Contract Disputes.

(c) The Contractor shall permit any authorized representa-
tives of the U.S. Government to examine and make copies of
any documents, papers, and records relating to compliance
with the requirements of this clause.

(d) The Contractor shall include in all negotiated subcon-
tracts, which the Contractor enters into, the substance of this
clause, except paragraph (b), and shall require such inclusion
in all other subcontracts of any tier, except that�

(1) If the subcontract is awarded to a business unit
which pursuant to 48 CFR 9903.201-2 is subject to other types
of CAS coverage, the substance of the applicable clause pre-
scribed in FAR 30.201-4 shall be inserted.

(2) This requirement shall apply only to negotiated sub-
contracts in excess of $750,000.

(3) The requirement shall not apply to negotiated sub-
contracts otherwise exempt from the requirement to include a
CAS clause as specified in 48 CFR 9903.201-1.

(End of clause)

52.230-5 Cost Accounting Standards�Educational 
Institution.
As prescribed in 30.201-4(e), insert the following clause:

COST ACCOUNTING STANDARDS�EDUCATIONAL

INSTITUTION (OCT 2015)

(a) Unless the contract is exempt under 48 CFR
9903.201-1 and 9903.201-2, the provisions of 48 CFR 9903
are incorporated herein by reference and the Contractor, in
connection with this contract, shall�

(1) (CAS-covered Contracts Only). If a business unit of
an educational institution required to submit a Disclosure
Statement, disclose in writing the Contractor�s cost account-
ing practices as required by 48 CFR 9903.202-1 through
9903.202-5, including methods of distinguishing direct costs
from indirect costs and the basis used for accumulating and
allocating indirect costs. The practices disclosed for this con-
tract shall be the same as the practices currently disclosed and
applied on all other contracts and subcontracts being per-
formed by the Contractor and which contain a Cost Account-
ing Standards (CAS) clause. If the Contractor has notified the
Contracting Officer that the Disclosure Statement contains
trade secrets, and commercial or financial information which
is privileged and confidential, the Disclosure Statement shall
be protected and shall not be released outside of the
Government.

(2) Follow consistently the Contractor�s cost account-
ing practices in accumulating and reporting contract perfor-
mance cost data concerning this contract. If any change in cost
accounting practices is made for the purposes of any contract
or subcontract subject to CAS requirements, the change must
be applied prospectively to this contract and the Disclosure
Statement, if required, must be amended accordingly. If an
accounting principle change mandated under Office of Man-
agement and Budget (OMB) Circular A-21, Cost Principles
for Educational Institutions, requires that a change in the Con-
tractor�s cost accounting practices be made after the date of
this contract award, the change must be applied prospectively
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to this contract and the Disclosure Statement, if required, must
be amended accordingly. If the contract price or cost allow-
ance of this contract is affected by such changes, adjustment
shall be made in accordance with paragraph (a)(4) or (a)(5) of
this clause, as appropriate.

(3) Comply with all CAS, including any modifications
and interpretations indicated thereto contained in 48 CFR
9905 in effect on the date of award of this contract or, if the
Contractor has submitted certified cost or pricing data, on the
date of final agreement on price as shown on the Contractor�s
signed certificate of current cost or pricing data. The Contrac-
tor shall also comply with any CAS (or modifications to CAS)
which hereafter become applicable to a contract or subcon-
tract of the Contractor. Such compliance shall be required pro-
spectively from the date of applicability to such contract or
subcontract.

(4)(i) Agree to an equitable adjustment as provided in
the Changes clause of this contract if the contract cost is
affected by a change which, pursuant to paragraph (a)(3) of
this clause, the Contractor is required to make to the Contrac-
tor�s established cost accounting practices.

(ii) Negotiate with the Contracting Officer to deter-
mine the terms and conditions under which a change may be
made to a cost accounting practice, other than a change made
under other provisions of paragraph (a)(4) of this clause; pro-
vided that no agreement may be made under this provision
that will increase costs paid by the United States.

(iii) When the parties agree to a change to a cost
accounting practice, other than a change under sub-
division (a)(4)(i) or (a)(4)(iv) of this clause, negotiate an equi-
table adjustment as provided in the Changes clause of this
contract.

(iv) Agree to an equitable adjustment as provided in
the Changes clause of this contract, if the contract cost is mate-
rially affected by an OMB Circular A-21 accounting principle
amendment which, on becoming effective after the date of
contract award, requires the Contractor to make a change to
the Contractor�s established cost accounting practices.

(5) Agree to an adjustment of the contract price or cost
allowance, as appropriate, if the Contractor or a subcontractor
fails to comply with an applicable Cost Accounting Standard,
or to follow any cost accounting practice consistently and
such failure results in any increased costs paid by the United
States. Such adjustment shall provide for recovery of the
increased costs to the United States, together with interest
thereon computed at the annual rate established under
section 6621(a)(2) of the Internal Revenue Code of 1986
(26 U.S.C. 6621(a)(2)) for such period, from the time the pay-
ment by the United States was made to the time the adjustment
is effected. In no case shall the Government recover costs
greater than the increased cost to the Government, in the
aggregate, on the relevant contracts subject to the price adjust-
ment, unless the Contractor made a change in its cost account-

ing practices of which it was aware or should have been aware
at the time of price negotiations and which it failed to disclose
to the Government.

(b) If the parties fail to agree whether the Contractor or a
subcontractor has complied with an applicable CAS or a CAS
rule or regulation in 48 CFR 9903 and as to any cost adjust-
ment demanded by the United States, such failure to agree will
constitute a dispute under 41 U.S.C. chapter 71, Contract Dis-
putes.

(c) The Contractor shall permit any authorized representa-
tives of the Government to examine and make copies of any
documents, papers, or records relating to compliance with the
requirements of this clause.

(d) The Contractor shall include in all negotiated subcon-
tracts which the Contractor enters into, the substance of this
clause, except paragraph (b), and shall require such inclusion
in all other subcontracts, of any tier, including the obligation
to comply with all applicable CAS in effect on the subcontrac-
tor�s award date or, if the subcontractor has submitted certi-
fied cost or pricing data, on the date of final agreement on
price as shown on the subcontractor�s signed Certificate of
Current Cost or Pricing Data, except that�

(1) If the subcontract is awarded to a business unit
which pursuant to 48 CFR 9903.201-2 is subject to other types
of CAS coverage, the substance of the applicable clause set
forth in 48 CFR 9903.201-4 shall be inserted;

(2) This requirement shall apply only to negotiated sub-
contracts in excess of $750,000; and

(3) The requirement shall not apply to negotiated sub-
contracts otherwise exempt from the requirement to include a
CAS clause as specified in 48 CFR 9903.201-1.

(End of clause)

52.230-6 Administration of Cost Accounting Standards.
As prescribed in 30.201-4(d)(1), insert the following

clause:

ADMINISTRATION OF COST ACCOUNTING STANDARDS

(JUNE 2010)

For the purpose of administering the Cost Accounting
Standards (CAS) requirements under this contract, the Con-
tractor shall take the steps outlined in paragraphs (b) through
(i) and (k) through (n) of this clause:

(a) Definitions. As used in this clause�
�Affected CAS-covered contract or subcontract� means a

contract or subcontract subject to CAS rules and regulations
for which a Contractor or subcontractor�

(1) Used one cost accounting practice to estimate costs
and a changed cost accounting practice to accumulate and
report costs under the contract or subcontract; or

(2) Used a noncompliant practice for purposes of esti-
mating or accumulating and reporting costs under the contract
or subcontract.
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�Cognizant Federal agency official (CFAO)� means the
Contracting Officer assigned by the cognizant Federal agency
to administer the CAS.

�Desirable change� means a compliant change to a Con-
tractor�s established or disclosed cost accounting practices
that the CFAO finds is desirable and not detrimental to the
Government and is, therefore, not subject to the no increased
cost prohibition provisions of CAS-covered contracts and
subcontracts affected by the change.

�Fixed-price contracts and subcontracts� means�
(1) Fixed-price contracts and subcontracts described at

FAR 16.202, 16.203, (except when price adjustments are
based on actual costs of labor or material, described at
16.203-1(a)(2)), and 16.207;

(2) Fixed-price incentive contracts and subcontracts
where the price is not adjusted based on actual costs incurred
(FAR Subpart 16.4);

(3) Orders issued under indefinite-delivery contracts
and subcontracts where final payment is not based on actual
costs incurred (FAR Subpart 16.5); and

(4) The fixed-hourly rate portion of time-and-materials
and labor-hours contracts and subcontracts (FAR
Subpart 16.6).

�Flexibly-priced contracts and subcontracts� means�
(1) Fixed-price contracts and subcontracts described at

FAR 16.203-1(a)(2), 16.204, 16.205, and 16.206;

(2) Cost-reimbursement contracts and subcontracts
(FAR Subpart 16.3);

(3) Incentive contracts and subcontracts where the price
may be adjusted based on actual costs incurred (FAR
Subpart 16.4);

(4) Orders issued under indefinite-delivery contracts
and subcontracts where final payment is based on actual costs
incurred (FAR Subpart 16.5); and

(5) The materials portion of time-and-materials con-
tracts and subcontracts (FAR Subpart 16.6).

�Noncompliance� means a failure in estimating, accumu-
lating, or reporting costs to�

(1) Comply with applicable CAS; or
(2) Consistently follow disclosed or established cost

accounting practices.
�Required change� means�

(1) A change in cost accounting practice that a Contrac-
tor is required to make in order to comply with applicable
Standards, modifications or interpretations thereto, that sub-
sequently become applicable to existing CAS-covered con-
tracts or subcontracts due to the receipt of another CAS-
covered contract or subcontract; or

(2) A prospective change to a disclosed or established
cost accounting practice when the CFAO determines that the
former practice was in compliance with applicable CAS and
the change is necessary for the Contractor to remain in com-
pliance.

�Unilateral change� means a change in cost accounting
practice from one compliant practice to another compliant
practice that a Contractor with a CAS-covered contract(s) or
subcontract(s) elects to make that has not been deemed a
desirable change by the CFAO and for which the Government
will pay no aggregate increased costs.

(b) Submit to the CFAO a description of any cost account-
ing practice change as outlined in paragraphs (b)(1) through
(3) of this clause (including revisions to the Disclosure State-
ment, if applicable), and any written statement that the cost
impact of the change is immaterial. If a change in cost
accounting practice is implemented without submitting the
notice required by this paragraph, the CFAO may determine
the change to be a failure to follow paragraph (a)(2) of the
clause at FAR 52.230-2, Cost Accounting Standards; para-
graph (a)(4) of the clause at FAR 52.230-3, Disclosure and
Consistency of Cost Accounting Practices; paragraph (a)(4)
of the clause at FAR 52.230-4, Disclosure and Consistency of
Cost Accounting Practices�Foreign Concerns; or paragraph
(a)(2) of the clause at FAR 52.230-5, Cost Accounting Stan-
dards�Educational Institution. 

(1) When a description has been submitted for a change
in cost accounting practice that is dependent on a contact
award and that contract is subsequently awarded, notify the
CFAO within 15 days after such award.

(2) For any change in cost accounting practice not cov-
ered by (b)(1) of this clause that is required in accordance with
paragraphs (a)(3) and (a)(4)(i) of the clause at FAR 52.230-2;
or paragraphs (a)(3), (a)(4)(i), or (a)(4)(iv) of the clause at
FAR 52.230-5; submit a description of the change to the
CFAO not less than 60 days (or such other date as may be
mutually agreed to by the CFAO and the Contractor) before
implementation of the change.

(3) For any change in cost accounting practices pro-
posed in accordance with paragraph (a)(4)(ii) or (iii) of the
clauses at FAR 52.230-2 and FAR 52.230-5; or with paragraph
(a)(3) of the clauses at FAR 52.230-3 and FAR 52.230-4, sub-
mit a description of the change not less than 60 days (or such
other date as may be mutually agreed to by the CFAO and the
Contractor) before implementation of the change. If the
change includes a proposed retroactive date submit support-
ing rationale.

(4) Submit a description of the change necessary to cor-
rect a failure to comply with an applicable CAS or to follow
a disclosed practice (as contemplated by paragraph (a)(5) of
the clause at FAR 52.230-2 and FAR 52.230-5; or by para-
graph (a)(4) of the clauses at FAR 52.230-3 and FAR
52.230-4)� 

(i) Within 60 days (or such other date as may be
mutually agreed to by the CFAO and the Contractor) after the
date of agreement with the CFAO that there is a noncompli-
ance; or

(ii) In the event of Contractor disagreement, within
60 days after the CFAO notifies the Contractor of the deter-
mination of noncompliance.

(c) When requested by the CFAO, submit on or before a
date specified by the CFAO�
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52.244-1 [Reserved]

52.244-2 Subcontracts.
As prescribed in 44.204(a)(1), insert the following clause:

SUBCONTRACTS (OCT 2010)

(a) Definitions. As used in this clause�
�Approved purchasing system� means a Contractor�s pur-

chasing system that has been reviewed and approved in accor-
dance with Part 44 of the Federal Acquisition Regulation
(FAR).

�Consent to subcontract� means the Contracting Officer�s
written consent for the Contractor to enter into a particular
subcontract.

�Subcontract� means any contract, as defined in
FAR Subpart 2.1, entered into by a subcontractor to furnish
supplies or services for performance of the prime contract or
a subcontract. It includes, but is not limited to, purchase
orders, and changes and modifications to purchase orders.

(b) When this clause is included in a fixed-price type con-
tract, consent to subcontract is required only on unpriced con-
tract actions (including unpriced modifications or unpriced
delivery orders), and only if required in accordance with
paragraph (c) or (d) of this clause.

(c) If the Contractor does not have an approved purchasing
system, consent to subcontract is required for any subcontract
that�

(1) Is of the cost-reimbursement, time-and-materials, or
labor-hour type; or

(2) Is fixed-price and exceeds�
(i) For a contract awarded by the Department of

Defense, the Coast Guard, or the National Aeronautics and
Space Administration, the greater of the simplified acquisi-
tion threshold or 5 percent of the total estimated cost of the
contract; or

(ii) For a contract awarded by a civilian agency other
than the Coast Guard and the National Aeronautics and Space
Administration, either the simplified acquisition threshold or
5 percent of the total estimated cost of the contract.

(d) If the Contractor has an approved purchasing system,
the Contractor nevertheless shall obtain the Contracting Offi-
cer�s written consent before placing the following
subcontracts:
________________________________________________
________________________________________________
________________________________________________

(e)(1) The Contractor shall notify the Contracting Officer
reasonably in advance of placing any subcontract or modifi-
cation thereof for which consent is required under
paragraph (b), (c), or (d) of this clause, including the follow-
ing information:

(i) A description of the supplies or services to be
subcontracted.

(ii) Identification of the type of subcontract to be
used.

(iii) Identification of the proposed subcontractor.
(iv) The proposed subcontract price.
(v) The subcontractor�s current, complete, and accu-

rate certified cost or pricing data and Certificate of Current
Cost or Pricing Data, if required by other contract provisions.

(vi) The subcontractor�s Disclosure Statement or
Certificate relating to Cost Accounting Standards when such
data are required by other provisions of this contract.

(vii) A negotiation memorandum reflecting�
(A) The principal elements of the subcontract

price negotiations;
(B) The most significant considerations con-

trolling establishment of initial or revised prices;
(C) The reason certified cost or pricing data were

or were not required;
(D) The extent, if any, to which the Contractor did

not rely on the subcontractor�s certified cost or pricing data in
determining the price objective and in negotiating the final
price;

(E) The extent to which it was recognized in the
negotiation that the subcontractor�s certified cost or pricing
data were not accurate, complete, or current; the action taken
by the Contractor and the subcontractor; and the effect of any
such defective data on the total price negotiated;

(F) The reasons for any significant difference
between the Contractor�s price objective and the price nego-
tiated; and

(G) A complete explanation of the incentive fee
or profit plan when incentives are used. The explanation shall
identify each critical performance element, management deci-
sions used to quantify each incentive element, reasons for the
incentives, and a summary of all trade-off possibilities
considered.

(2) The Contractor is not required to notify the Contract-
ing Officer in advance of entering into any subcontract for
which consent is not required under paragraph (b), (c), or (d)
of this clause.

(f) Unless the consent or approval specifically provides
otherwise, neither consent by the Contracting Officer to any
subcontract nor approval of the Contractor�s purchasing sys-
tem shall constitute a determination�

(1) Of the acceptability of any subcontract terms or
conditions;

(2) Of the allowability of any cost under this contract; or
(3) To relieve the Contractor of any responsibility for

performing this contract.
(g) No subcontract or modification thereof placed under

this contract shall provide for payment on a cost-plus-a-per-
centage-of-cost basis, and any fee payable under cost-reim-
bursement type subcontracts shall not exceed the fee
limitations in FAR 15.404-4(c)(4)(i).
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(h) The Contractor shall give the Contracting Officer
immediate written notice of any action or suit filed and prompt
notice of any claim made against the Contractor by any sub-
contractor or vendor that, in the opinion of the Contractor,
may result in litigation related in any way to this contract, with
respect to which the Contractor may be entitled to reimburse-
ment from the Government.

(i) The Government reserves the right to review the Con-
tractor�s purchasing system as set forth in FAR Subpart 44.3.

(j) Paragraphs (c) and (e) of this clause do not apply to the
following subcontracts, which were evaluated during
negotiations:
________________________________________________
________________________________________________
________________________________________________

(End of clause)

Alternate I (June 2007). As prescribed in 44.204(a)(2),
substitute the following paragraph (e)(2) for paragraph (e)(2)
of the basic clause:

(e)(2) If the Contractor has an approved purchasing system
and consent is not required under paragraph (c), or (d) of this
clause, the Contractor nevertheless shall notify the Contracting
Officer reasonably in advance of entering into any (i) cost-plus-
fixed-fee subcontract, or (ii) fixed-price subcontract that
exceeds either the simplified acquisition threshold or 5 percent
of the total estimated cost of this contract. The notification shall
include the information required by paragraphs (e)(1)(i)
through (e)(1)(iv) of this clause.

52.244-3 [Reserved]

52.244-4 Subcontractors and Outside Associates and
Consultants (Architect-Engineer Services).
As prescribed in 44.204(b), insert the following clause:

SUBCONTRACTORS AND OUTSIDE ASSOCIATES AND

CONSULTANTS (ARCHITECT-ENGINEER SERVICES)
(AUG 1998)

Any subcontractors and outside associates or consultants
required by the Contractor in connection with the services
covered by the contract will be limited to individuals or firms
that were specifically identified and agreed to during negoti-
ations. The Contractor shall obtain the Contracting Officer�s
written consent before making any substitution for these sub-
contractors, associates, or consultants.

(End of clause)

52.244-5 Competition in Subcontracting.
As prescribed in 44.204(c), insert the following clause:

COMPETITION IN SUBCONTRACTING (DEC 1996)

(a) The Contractor shall select subcontractors (including
suppliers) on a competitive basis to the maximum practical

extent consistent with the objectives and requirements of the
contract.

(b) If the Contractor is an approved mentor under the
Department of Defense Pilot Mentor-Protégé Program
(Pub. L. 101-510, section 831 as amended), the Contractor
may award subcontracts under this contract on a noncompet-
itive basis to its protégés.

(End of clause)

52.244-6 Subcontracts for Commercial Items.
As prescribed in 44.403, insert the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS (OCT 2015

(a) Definitions. As used in this clause�
�Commercial item� has the meaning contained in Federal

Acquisition Regulation 2.101, Definitions.
�Subcontract� includes a transfer of commercial items

between divisions, subsidiaries, or affiliates of the Contractor
or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor
shall incorporate, and require its subcontractors at all tiers to
incorporate, commercial items or nondevelopmental items as
components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in
subcontracts for commercial items:

(i) 52.203-13, Contractor Code of Business Ethics
and Conduct (OCT 2015) (41 U.S.C. 3509), if the subcontract
exceeds $5.5 million and has a performance period of more
than 120 days. In altering this clause to identify the appropri-
ate parties, all disclosures of violation of the civil False
Claims Act or of Federal criminal law shall be directed to the
agency Office of the Inspector General, with a copy to the
Contracting Officer.

(ii) 52.203-15, Whistleblower Protections Under the
American Recovery and Reinvestment Act of 2009 (Jun
2010) (Section 1553 of Pub. L. 111-5), if the subcontract is
funded under the Recovery Act.

(iii) 52.219-8, Utilization of Small Business Con-
cerns (OCT 2014) (15 U.S.C. 637(d)(2) and (3)), if the sub-
contract offers further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 iin lower
tier subcontracts that offer subcontracting opportunities.

(iv) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

(v) 52.222-26, Equal Opportunity (APR 2015)
(E.O. 11246).

(vi) 52.222-35, Equal Opportunity for Veterans
(OCT 2015) (38 U.S.C. 4212(a));

(vii) 52.222-36, Equal Opportunity for Workers with
Disabilities (JUL 2014) (29 U.S.C. 793).

(viii) 52.222-37, Employment Reports on Veterans
(OCT 2015) (38 U.S.C. 4212)
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remaining areas of the contract, the Contractor is encouraged to
develop, prepare, and submit VECP�s voluntarily; for VECP�s
accepted under these remaining areas, the incentive sharing
rates apply. The decision on which rate applies is a unilateral
decision made solely at the discretion of the Government.

Alternate III (Apr 1984). When the head of the contracting
activity determines that the cost of calculating and tracking
collateral savings will exceed the benefits to be derived in a
contract calling for a value engineering incentive, delete
paragraph (j) from the basic clause and redesignate the
remaining paragraphs accordingly.

52.248-2 Value Engineering�Architect-Engineer.

As prescribed in 48.201(f), insert the following clause:

VALUE ENGINEERING�ARCHITECT-ENGINEER

(MAR 1990)

(a) General. The Contractor shall (1) perform value engi-
neering (VE) services and submit progress reports as specified
in the Schedule; and (2) submit to the Contracting Officer any
resulting value engineering proposals (VEP�s). Value engi-
neering activities shall be performed concurrently with, and
without delay to, the schedule set forth in the contract. The
services shall include VE evaluation and review and study of
design documents immediately following completion of the
35 percent design state or at such stages as the Contracting
Officer may direct. Each separately priced line item for VE
services shall define specifically the scope of work to be
accomplished and may include VE studies of items other than
design documents. The Contractor shall be paid as the con-
tract specifies for this effort, but shall not share in savings
which may result from acceptance and use of VEP�s by the
Government.

(b) Definitions. �Life cycle cost,� as used in this clause, is
the sum of all costs over the useful life of a building, system
or product. It includes the cost of design, construction, acqui-
sition, operation, maintenance, and salvage (resale) value, if
any.

�Value engineering,� as used in this clause, means an orga-
nized effort to analyze the functions of systems, equipment,
facilities, services, and supplies for the purpose of achieving
the essential functions at the lowest life cycle cost consistent
with required performance, reliability, quality, and safety.

�Value engineering proposal,� as used in this clause,
means, in connection with an A-E contract, a change proposal
developed by employees of the Federal Government or con-
tractor value engineering personnel under contract to an
agency to provide value engineering services for the contract
or program.

(c) Submissions. After award of an architect-engineering
contract the contractor shall�

(1) Provide the Government with a fee breakdown
schedule for the VE services (such as criteria review, task

team review, and bid package review) included in the contract
schedule;

(2) Submit, for approval by the Contracting Officer, a
list of team members and their respective resumes represent-
ing the engineering disciplines required to complete the study
effort, and evidence of the team leader�s qualifications and
engineering discipline. Subsequent changes or substitutions
to the approved VE team shall be submitted in writing to the
Contracting Officer for approval; and

(3) The team leader shall be responsible for pre-study
work assembly and shall edit, reproduce, and sign the final
report and each VEP. All VEP�s, even if submitted earlier as
an individual submission, shall be contained in the final
report.

(d) VEP preparation. As a minimum, the contractor shall
include the following information in each VEP:

(1) A description of the difference between the existing
and proposed design, the comparative advantages and disad-
vantages of each, a justification when an item�s function is
being altered, the effect of the change on system or facility
performance, and any pertinent objective test data.

(2) A list and analysis of design criteria or specifications
that must be changed if the VEP is accepted.

(3) A separate detailed estimate of the impact on project
cost of each VEP, if accepted and implemented by the
Government.

(4) A description and estimate of costs the Government
may incur in implementing the VEP, such as design change
cost and test and evaluation cost.

(5) A prediction of any effects the proposed change may
have on life cycle cost.

(6) The effect the VEP will have on design or construc-
tion schedules.

(e) VEP acceptance. Approved VEP�s shall be imple-
mented by bilateral modification to this contract.

(End of clause)

52.248-3 Value Engineering�Construction.
As prescribed in 48.202, insert the following clause:

VALUE ENGINEERING�CONSTRUCTION (OCT 2015)

(a) General. The Contractor is encouraged to develop, pre-
pare, and submit value engineering change proposals
(VECP�s) voluntarily. The Contractor shall share in any
instant contract savings realized from accepted VECP�s, in
accordance with paragraph (f) of this clause.

(b) Definitions. �Collateral costs,� as used in this clause,
means agency costs of operation, maintenance, logistic sup-
port, or Government-furnished property.

�Collateral savings,� as used in this clause, means those
measurable net reductions resulting from a VECP in the
agency�s overall projected collateral costs, exclusive of acqui-
sition savings, whether or not the acquisition cost changes.
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�Contractor�s development and implementation costs,� as
used in this clause, means those costs the Contractor incurs on
a VECP specifically in developing, testing, preparing, and
submitting the VECP, as well as those costs the Contractor
incurs to make the contractual changes required by Govern-
ment acceptance of a VECP.

�Government costs,� as used in this clause, means those
agency costs that result directly from developing and imple-
menting the VECP, such as any net increases in the cost of test-
ing, operations, maintenance, and logistic support. The term
does not include the normal administrative costs of processing
the VECP.

�Instant contract savings,� as used in this clause, means the
estimated reduction in Contractor cost of performance result-
ing from acceptance of the VECP, minus allowable Contrac-
tor�s development and implementation costs, including
subcontractors� development and implementation costs (see
paragraph (h) of this clause).

�Value engineering change proposal (VECP)� means a
proposal that�

(1) Requires a change to this, the instant contract, to
implement; and

(2) Results in reducing the contract price or estimated
cost without impairing essential functions or characteristics;
provided, that it does not involve a change�

(i) In deliverable end item quantities only; or

(ii) To the contract type only.

(c) VECP preparation. As a minimum, the Contractor shall
include in each VECP the information described in
paragraphs (c)(1) through (7) of this clause. If the proposed
change is affected by contractually required configuration
management or similar procedures, the instructions in those
procedures relating to format, identification, and priority
assignment shall govern VECP preparation. The VECP shall
include the following:

(1) A description of the difference between the existing
contract requirement and that proposed, the comparative
advantages and disadvantages of each, a justification when an
item�s function or characteristics are being altered, and the
effect of the change on the end item�s performance.

(2) A list and analysis of the contract requirements that
must be changed if the VECP is accepted, including any sug-
gested specification revisions.

(3) A separate, detailed cost estimate for (i) the affected
portions of the existing contract requirement and (ii) the
VECP. The cost reduction associated with the VECP shall
take into account the Contractor�s allowable development and
implementation costs, including any amount attributable to
subcontracts under paragraph (h) of this clause.

(4) A description and estimate of costs the Government
may incur in implementing the VECP, such as test and evalu-
ation and operating and support costs.

(5) A prediction of any effects the proposed change
would have on collateral costs to the agency.

(6) A statement of the time by which a contract modifi-
cation accepting the VECP must be issued in order to achieve
the maximum cost reduction, noting any effect on the contract
completion time or delivery schedule.

(7) Identification of any previous submissions of the
VECP, including the dates submitted, the agencies and con-
tract numbers involved, and previous Government actions, if
known.

(d) Submission. The Contractor shall submit VECP�s to the
Resident Engineer at the worksite, with a copy to the Con-
tracting Officer.

(e) Government action. (1) The Contracting Officer will
notify the Contractor of the status of the VECP within
45 calendar days after the contracting office receives it. If
additional time is required, the Contracting Officer will notify
the Contractor within the 45-day period and provide the rea-
son for the delay and the expected date of the decision. The
Government will process VECP�s expeditiously; however, it
will not be liable for any delay in acting upon a VECP.

(2) If the VECP is not accepted, the Contracting Officer
will notify the Contractor in writing, explaining the reasons
for rejection. The Contractor may withdraw any VECP, in
whole or in part, at any time before it is accepted by the Gov-
ernment. The Contracting Officer may require that the Con-
tractor provide written notification before undertaking
significant expenditures for VECP effort.

(3) Any VECP may be accepted, in whole or in part, by
the Contracting Officer�s award of a modification to this con-
tract citing this clause. The Contracting Officer may accept
the VECP, even though an agreement on price reduction has
not been reached, by issuing the Contractor a notice to pro-
ceed with the change. Until a notice to proceed is issued or a
contract modification applies a VECP to this contract, the
Contractor shall perform in accordance with the existing con-
tract. The decision to accept or reject all or part of any VECP
is a unilateral decision made solely at the discretion of the
Contracting Officer.

(f) Sharing� (1) Rates. The Government�s share of sav-
ings is determined by subtracting Government costs from
instant contract savings and multiplying the result by�

(i) 45 percent for fixed-price contracts; or

(ii) 75 percent for cost-reimbursement contracts.

(2) Payment. Payment of any share due the Contractor
for use of a VECP on this contract shall be authorized by a
modification to this contract to�

(i) Accept the VECP;

(ii) Reduce the contract price or estimated cost by the
amount of instant contract savings; and

(iii) Provide the Contractor�s share of savings by
adding the amount calculated to the contract price or fee.
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(g) Collateral savings. If a VECP is accepted, the Contract-
ing Officer will increase the instant contract amount by
20 percent of any projected collateral savings determined to
be realized in a typical year of use after subtracting any Gov-

ernment costs not previously offset. However, the Contrac-
tor�s share of collateral savings will not exceed the contract�s
firm-fixed-price or estimated cost, at the time the VECP is

accepted, or $100,000, whichever is greater. The Contracting
Officer is the sole determiner of the amount of collateral
savings.

(h) Subcontracts. The Contractor shall include an appro-
priate value engineering clause in any subcontract of $70,000
or more and may include one in subcontracts of lesser value.

In computing any adjustment in this contract�s price under
paragraph (f) of this clause, the Contractor�s allowable devel-
opment and implementation costs shall include any subcon-
tractor�s allowable development and implementation costs

clearly resulting from a VECP accepted by the Government
under this contract, but shall exclude any value engineering
incentive payments to a subcontractor. The Contractor may

choose any arrangement for subcontractor value engineering
incentive payments; provided, that these payments shall not
reduce the Government�s share of the savings resulting from
the VECP.

(i) Data. The Contractor may restrict the Government�s
right to use any part of a VECP or the supporting data by

marking the following legend on the affected parts:

These data, furnished under the Value Engineering�Construc-

tion clause of contract ___________, shall not be disclosed out-

side the Government or duplicated, used, or disclosed, in whole

or in part, for any purpose other than to evaluate a value engi-

neering change proposal submitted under the clause. This

restriction does not limit the Government�s right to use infor-

mation contained in these data if it has been obtained or is oth-

erwise available from the Contractor or from another source

without limitations.

If a VECP is accepted, the Contractor hereby grants the
Government unlimited rights in the VECP and supporting
data, except that, with respect to data qualifying and submitted

as limited rights technical data, the Government shall have the
rights specified in the contract modification implementing the
VECP and shall appropriately mark the data. (The terms

�unlimited rights� and �limited rights� are defined in Part 27
of the Federal Acquisition Regulation.)

(End of clause)

Alternate I (Apr 1984). When the head of the contracting
activity determines that the cost of calculating and tracking

collateral savings will exceed the benefits to be derived in a

construction contract, delete paragraph (g) from the basic
clause and redesignate the remaining paragraphs accordingly.

52.249-1 Termination for Convenience of the
Government (Fixed-Price) (Short Form).

As prescribed in 49.502(a)(1), insert the following clause:

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT

(FIXED-PRICE) (SHORT FORM) (APR 1984)

The Contracting Officer, by written notice, may terminate
this contract, in whole or in part, when it is in the Govern-
ment�s interest. If this contract is terminated, the rights, duties,

and obligations of the parties, including compensation to the
Contractor, shall be in accordance with Part 49 of the Federal
Acquisition Regulation in effect on the date of this contract.

(End of clause)

Alternate I (Apr 1984). If the contract is for dismantling,
demolition, or removal of improvements, designate the basic

clause as paragraph (a) and add the following paragraph (b):

(b) Upon receipt of the termination notice, if title to prop-

erty is vested in the Contractor under this contract, it shall revest

in the Government regardless of any other clause of the contract,

except for property that the Contractor (a) disposed of by bona

fide sale or (b) removed from the site.

52.249-2 Termination for Convenience of the
Government (Fixed-Price).

As prescribed in 49.502(b)(1)(i), insert the following
clause:

TERMINATION FOR CONVENIENCE OF THE GOVERNMENT

(FIXED-PRICE) (APR 2012)

(a) The Government may terminate performance of work

under this contract in whole or, from time to time, in part if the
Contracting Officer determines that a termination is in the
Government�s interest. The Contracting Officer shall termi-

nate by delivering to the Contractor a Notice of Termination
specifying the extent of termination and the effective date.

(b) After receipt of a Notice of Termination, and except as
directed by the Contracting Officer, the Contractor shall
immediately proceed with the following obligations, regard-

less of any delay in determining or adjusting any amounts due
under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred to
as subcontracts in this clause) for materials, services, or facil-
ities, except as necessary to complete the continued portion of
the contract.

(3) Terminate all subcontracts to the extent they relate

to the work terminated.
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(4) Assign to the Government, as directed by the Con-
tracting Officer, all right, title, and interest of the Contractor
under the subcontracts terminated, in which case the Govern-
ment shall have the right to settle or to pay any termination set-

tlement proposal arising out of those terminations.

(5) With approval or ratification to the extent required
by the Contracting Officer, settle all outstanding liabilities and
termination settlement proposals arising from the termination

of subcontracts; the approval or ratification will be final for
purposes of this clause.

(6) As directed by the Contracting Officer, transfer title
and deliver to the Government�

(i) The fabricated or unfabricated parts, work in pro-

cess, completed work, supplies, and other material produced
or acquired for the work terminated; and

(ii) The completed or partially completed plans,
drawings, information, and other property that, if the contract
had been completed, would be required to be furnished to the

Government.

(7) Complete performance of the work not terminated.

(8) Take any action that may be necessary, or that the

Contracting Officer may direct, for the protection and preser-
vation of the property related to this contract that is in the pos-
session of the Contractor and in which the Government has or

may acquire an interest.

(9) Use its best efforts to sell, as directed or authorized

by the Contracting Officer, any property of the types referred
to in paragraph (b)(6) of this clause; provided, however, that
the Contractor (i) is not required to extend credit to any pur-

chaser and (ii) may acquire the property under the conditions
prescribed by, and at prices approved by, the Contracting Offi-
cer. The proceeds of any transfer or disposition will be applied

to reduce any payments to be made by the Government under
this contract, credited to the price or cost of the work, or paid
in any other manner directed by the Contracting Officer.

(c) The Contractor shall submit complete termination
inventory schedules no later than 120 days from the effective

date of termination, unless extended in writing by the Con-
tracting Officer upon written request of the Contractor within
this 120-day period.

(d) After expiration of the plant clearance period as defined

in Subpart 49.001 of the Federal Acquisition Regulation, the
Contractor may submit to the Contracting Officer a list, certi-
fied as to quantity and quality, of termination inventory not

previously disposed of, excluding items authorized for dispo-
sition by the Contracting Officer. The Contractor may request
the Government to remove those items or enter into an agree-

ment for their storage. Within 15 days, the Government will
accept title to those items and remove them or enter into a stor-
age agreement. The Contracting Officer may verify the list

upon removal of the items, or if stored, within 45 days from

submission of the list, and shall correct the list, as necessary,
before final settlement.

(e) After termination, the Contractor shall submit a final
termination settlement proposal to the Contracting Officer in
the form and with the certification prescribed by the Contract-

ing Officer. The Contractor shall submit the proposal
promptly, but no later than 1 year from the effective date of
termination, unless extended in writing by the Contracting

Officer upon written request of the Contractor within this
1-year period. However, if the Contracting Officer determines
that the facts justify it, a termination settlement proposal may
be received and acted on after 1 year or any extension. If the

Contractor fails to submit the proposal within the time
allowed, the Contracting Officer may determine, on the basis
of information available, the amount, if any, due the Contrac-

tor because of the termination and shall pay the amount
determined.

(f) Subject to paragraph (e) of this clause, the Contractor
and the Contracting Officer may agree upon the whole or any
part of the amount to be paid or remaining to be paid because

of the termination. The amount may include a reasonable
allowance for profit on work done. However, the agreed
amount, whether under this paragraph (f) or paragraph (g) of

this clause, exclusive of costs shown in paragraph (g)(3) of
this clause, may not exceed the total contract price as reduced
by (1) the amount of payments previously made and (2) the

contract price of work not terminated. The contract shall be
modified, and the Contractor paid the agreed amount.

Paragraph (g) of this clause shall not limit, restrict, or affect
the amount that may be agreed upon to be paid under this
paragraph.

(g) If the Contractor and the Contracting Officer fail to
agree on the whole amount to be paid because of the termina-

tion of work, the Contracting Officer shall pay the Contractor
the amounts determined by the Contracting Officer as follows,
but without duplication of any amounts agreed on under

paragraph (f) of this clause:

(1) The contract price for completed supplies or services
accepted by the Government (or sold or acquired under
paragraph (b)(9) of this clause) not previously paid for,

adjusted for any saving of freight and other charges.

(2) The total of�

(i) The costs incurred in the performance of the work

terminated, including initial costs and preparatory expense
allocable thereto, but excluding any costs attributable to sup-
plies or services paid or to be paid under paragraph (g)(1) of

this clause;

(ii) The cost of settling and paying termination set-
tlement proposals under terminated subcontracts that are
properly chargeable to the terminated portion of the contract

if not included in subdivision (g)(2)(i) of this clause; and
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(g) OF 309 (Rev. 9/97), Amendment of Solicitation.

OF 309 may be used to amend solicitations of negotiated con-

tracts, as specified in 15.210(b).

53.216 Types of contracts.

53.216-1 Delivery orders and orders under basic ordering

agreements (OF 347).

OF 347, Order for Supplies or Services. OF 347, pre-
scribed in 53.213(f) (or an approved agency form), may be

used to place orders under indefinite delivery contracts and
basic ordering agreements, as specified in 16.703(d)(2)(i).

53.217 [Reserved]

53.218 [Reserved]

53.219 Small business programs.

The following standard form is prescribed for use in report-
ing small business (including Alaska Native Corporations and
Indian tribes), veteran-owned small business, service-dis-

abled veteran-owned small business, HUBZone small busi-
ness, small disadvantaged business (including Alaska Native
Corporations and Indian tribes) and women-owned small

business subcontracting data, as specified in Part 19: SF 294,
(Rev. 10/2015) Subcontracting Report for Individual Con-
tracts. SF 294 is authorized for local reproduction.

53.220 [Reserved]

53.221 [Reserved]

53.222 Application of labor laws to Government

acquisitions (SF�s 308, 1413, 1444, 1445, 1446, WH-
347).

The following forms are prescribed as stated below, for use

in connection with the application of labor laws:

(a) [Reserved]

(b) [Reserved]

(c) SF 308 (DOL) (Rev. 2/2013), Request for Wage Deter-

mination and Response to Request. (See 22.404-3(a) and (b).)

(d) [Reserved]

(e) SF 1413 (Rev. 4/2013), Statement and Acknowledg-
ment. SF 1413 is prescribed for use in obtaining contractor

acknowledgment of inclusion of required clauses in subcon-
tracts, as specified in 22.406-5.

(f) Form SF 1444 (Rev. 4/2013), Request for Authorization

of Additional Classification and Rate. (See 22.406-3(a) and
22.1019.)

(g) SF 1445 (Rev. 12/96), Labor Standards Interview. (See

22.406-7(b).)

(h) SF 1446 (Rev. 4/2013.), Labor Standards Investigation
Summary Sheet. (See 22.406-8(d).)

(i) Form WH-347 (DOL), Payroll (For Contractor's
Optional Use). (See 22.406-6(a).)

53.223 [Reserved]

53.224 [Reserved]

53.225 [Reserved]

53.226 [Reserved]

53.227 [Reserved]

53.228 Bonds and insurance.

The following standard forms are prescribed for use for
bond and insurance requirements, as specified in Part 28:

(a) SF 24 (Rev. 10/98) Bid Bond. (See 28.106-1.) SF 24 is
authorized for local reproduction.

(b) SF 25 (Rev. 3/2013) Performance Bond. (See

28.106-1(b).) SF 25 is authorized for local reproduction.

(c) SF 25A (Rev. 3/2013) Payment Bond. (See
28.106-1(c).) SF 25A is authorized for local reproduction.

(d) SF 25B (Rev. 10/83), Continuation Sheet (For Standard

Forms 24, 25, and 25A). (See 28.106-1(c).)

(e) SF 28 (Rev. 6/03) Affidavit of Individual Surety. (See

28.106-1(e) and 28.203(b).) SF 28 is authorized for local
reproduction.

(f) SF 34 (Rev. 1/90), Annual Bid Bond. (See 28.106-1(f).)
SF 34 is authorized for local reproduction.

(g) SF 35 (Rev. 1/90), Annual Performance Bond. (See
28.106-1.) SF 35 is authorized for local reproduction.

(h) SF 273 (Rev. 4/2013) Reinsurance Agreement for a
Bond statute Performance Bond. (See 28.106-1(h) and

28.202-1(a)(4).) SF 273 is authorized for local reproduction.

(i) SF 274 (Rev. 4/2013) Reinsurance Agreement for a
Bond statute Payment Bond. (See 28.106-1(i) and
28.202-1(a)(4).) SF 274 is authorized for local reproduction.

(j) SF 275 (Rev. 10/98) Reinsurance Agreement in Favor of
the United States. (See 28.106-1(j) and 28.202-1(a)(4).)
SF 275 is authorized for local reproduction.

(k) SF 1414 (Rev. 10/93), Consent of Surety. SF 1414 is

authorized for local reproduction.

(l) SF 1415 (Rev. 7/93), Consent of Surety and Increase of

Penalty. (See 28.106-1(l).) SF 1415 is authorized for local
reproduction.

(m) SF 1416 (Rev. 10/98) Payment Bond for Other than
Construction Contracts. (See 28.106-1(m).) SF 1416 is
authorized for local reproduction.
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(n) SF 1418 (Rev. 2/99) Performance Bond For Other
Than Construction Contracts. (See 28.106-1(n).) SF 1418 is
authorized for local reproduction.

(o) OF 90 (Rev. 1/90), Release of Lien on Real Property.
(See 28.106-1(o) and 28.203-5(a).) OF 90 is authorized for
local reproduction.

(p) OF 91 (1/90 Ed.), Release of Personal Property from
Escrow. (See 28.106-1(p) and 28.203-5(a).) OF 91 is autho-
rized for local reproduction.

53.229 Taxes (SF�s 1094, 1094-A).

SF 1094 (Rev. 12/96), U.S. Tax Exemption Form, and
SF 1094A (Rev. 12/96), Tax Exemption Forms Accountability
Record. SF�s 1094 and 1094A are prescribed for use in estab-
lishing exemption from State or local taxes, as specified in
29.302(b).

53.230 [Reserved]

53.231 [Reserved]

53.232 Contract financing (SF 1443).

SF 1443 (7/09), Contractor�s Request for Progress Pay-
ment. SF 1443 is prescribed for use in obtaining contractors�

requests for progress payments.

53.233 [Reserved]

53.234 [Reserved]

53.235 Research and development contracting (SF 298).

SF 298 (2/89), Report Documentation Page. SF 298 is pre-

scribed for use in submitting scientific and technical reports
to contracting officers and to technical information libraries,
as specified in 35.010.

53.236 Construction and architect-engineer contracts.

53.236-1 Construction.

The following forms are prescribed, as stated below, for

use in contracting for construction, alteration, or repair, or dis-
mantling, demolition, or removal of improvements.

(a) [Reserved]

(b) [Reserved]

(c) [Reserved]

(d) SF 1442 (4/85 Ed.), Solicitation, Offer and Award

(Construction, Alteration, or Repair). SF 1442 is prescribed
for use in soliciting offers and awarding contracts expected to
exceed the simplified acquisition threshold for�

(1) Construction, alteration, or repair; or

(2) Dismantling, demolition, or removal of improve-
ments (and may be used for contracts within the simplified
acquisition threshold), as specified in 36.701(a).

(e) OF 347 (Rev. 2/2012), Order for Supplies or Services.
OF 347, prescribed in 53.213(f) (or an approved agency

form), may be used for contracts under the simplified acqui-
sition threshold for�

(1) Construction, alteration, or repair; or

(2) Dismantling, demolition, or removal of improve-

ments, as specified in 36.701(b).

(f) OF 1419 (11/88 Ed.), Abstract of Offers�Construc-
tion, and OF 1419A (11/88 Ed.), Abstract of Offers�Con-
struction, Continuation Sheet. OF�s 1419 and 1419A are

prescribed for use in recording bids (and may be used for
recording proposal information), as specified in 36.701(c).

53.236-2 Architect-engineer services (SF�s 252 and 330).

The following forms are prescribed for use in contracting
for architect-engineer and related services:

(a) SF 252 (Rev. 10/83), Architect-Engineer Contract.
SF 252 is prescribed for use in awarding fixed-price contracts

for architect-engineer services, as specified in 36.702(a).
Pending issuance of a new edition of the form, Block 8, Nego-

tiation Authority, is deleted.

(b) SF 330 (Rev. 3/2013), Architect-Engineer Qualifica-
tions. SF 330 is prescribed for use in obtaining information
from architect-engineer firms regarding their professional

qualifications, as specified in 36.702(b)(1) and (b)(2).

53.237 [Reserved]

53.238 [Reserved]

53.239 [Reserved]

53.240 [Reserved]

53.241 [Reserved]

53.242 Contract administration.

53.242-1 Novation and change-of-name agreements

(SF 30).

SF 30, Amendment of Solicitation/Modification of Con-
tract. SF 30, prescribed in 53.243, shall be used in connection

with novation and change of name agreements, as specified in
42.1203(h).

53.243 Contract modifications (SF 30).

SF 30 (Rev. 10/83), Amendment of Solicitation/ Modifica-

tion of Contract. SF 30 is prescribed for use in amending invi-
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53.3-47

Standard Form 294

[Go to http://www.gsa.gov/forms to access this form.]
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