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FAC 2005-86 SUMMARY OF ITEM

Federal Acquisition Circular (FAC) 2005-86 amends the
Federal Acquisition Regulation (FAR) as specified below:

Item I-Definition of “Multiple-Award Contract” (FAR Case 2015-
019)

This rule amends the FAR to define “multiple-award
contract.” This rule implements the definition established by
the Small Business Administration (SBA) in its final rule that
published in the Federal Register at 78 FR 61114 on October 2,
2013. SBA’s fTinal rule implements the statutory definition of
the term from section 1311 of the Small Business Jobs Act of
2010, Pub. L. 111-240.

This final rule does not place any new requirements on small
entities.

Replacement pages: THE PAGES WILL BE POSTED ON THEIR EFFECTIVE
DATE OF February 1, 2016.

Item 11-Sole Source Contracts for Women-Owned Small Businesses
(FAR Case 2015-032) (Interim)

This interim rule amends the FAR to implement regulatory
changes made by the Small Business Administration (SBA) iIn its
final rule as published In the Federal Register at 80 FR 55019,
on September 14, 2015. SBA’s final rule implements the statutory
requirements of paragraph (a)(3) of section 825 of the Carl Levin
and Howard P. “Buck” McKeon National Defense Authorization Act
for Fiscal Year 2015, Public Law 113-291, which grants
contracting officers the authority to award sole source contracts
to economically disadvantaged women-owned small business (EDWOSB)
concerns and to women-owned small business (WOSB) concerns
eligible under the WOSB Program. The anticipated price,
including options, must not exceed $6.5 million for manufacturing
NAICS codes, or $4 million for other NAICS codes.

This interim rule may have a positive economic impact on
women-owned small businesses.

Replacement pages: 2.1-15 and 2.1-16; 4.8-1 and 4.8-2; 6.3-3 and
6.3-4; TOC pp. 18-1 and 18-2; 18.1-1 thru 18.1-2; TOC pp. 19-1
and 19-2; 19.1-1 thru 19.1-4; 19.3-7 and 19.3-8; 19.15-1 thru
19.15-4; TOC pp. 52-3 and 52-4; 52.2-37 thru 52.2-42; 52.2-101
and 52.2-102; and 52.3-13 and 52.3-14.



Item I11-New Designated Countries—Montenegro and New Zealand (FAR
Case 2015-034)

This final rule amends the FAR to add Montenegro and New
Zealand as new designated countries under the World Trade
Organization Government Procurement Agreement (WTO GPA). The
rule also updates the list of parties to the Agreement on Trade
in Civil Aircraft by adding Montenegro.

This final rule has no significant impact on the Government
and contractors, including small business entities.

Replacement pages: THE PAGES WILL BE POSTED ON THEIR EFFECTIVE
DATE OF February 1, 2016.

Item 1IV-Trade Agreements Thresholds (FAR Case 2016-001)

This final rule amends the FAR to adjust the thresholds for
application of the World Trade Organization Government
Procurement Agreement and the Free Trade Agreements as determined
by the United States Trade Representative, according to a pre-
determined formula under the agreements.

Replacement pages: THE PAGES WILL BE POSTED ON THEIR EFFECTIVE
DATE OF January 1, 2016.
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SUBPART 2.1—DEFINITIONS

2.101

“Terminated portion of the contract” means the portion of
a contract that the contractor is not to perform following a par-
tial termination. For construction contracts that have been
completely terminated for convenience, it means the entire
contract, notwithstanding the completion of, and payment for,
individual items of work before termination.

“Unallowable cost” means any cost that, under the provi-
sions of any pertinent law, regulation, or contract, cannot be
included in prices, cost-reimbursements, or settlements under
a Government contract to which it is allocable.

“Unique and innovative concept,” when used relative to an
unsolicited research proposal, means that—

(1) In the opinion and to the knowledge of the Govern-
ment evaluator, the meritorious proposal—
(i) Is the product of original thinking submitted con-
fidentially by one source;
(if) Contains new, novel, or changed concepts,
approaches, or methods;
(iii) Was not submitted previously by another; and
(iv) Is not otherwise available within the Federal
Government.
(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in a geographic sense, means
the 50 States and the District of Columbia, except as follows:

(1) For use in subpart 3.10, see the definition at 3.1001.

(2) For use in subpart 22.8, see the definition at 22.801.

(3) For use in subpart 22.10, see the definition at
22.1001.

(4) For use in subpart22.12, see the definition at
22.1201.

(5) For use in subpart 22.13, see the definition at
22.1301.

(6) For use in subpart22.16, see the definition at
22.1601.

(7) For use in subpart22.17, see the definition at
22.1702.

(8) For use in subpart22.18, see the definition at
22.1801.

(9) For use in part 23, see definition at 23.001.

(10) For use in part 25, see the definition at 25.003.

(11) For use in part 27, see the definition at 27.001.

(12) For use in subpart47.4, see the definition at
47.401.

“Unsolicited proposal” means a written proposal for a new
or innovative idea that is submitted to an agency on the initia-
tive of the offeror for the purpose of obtaining a contract with
the Government, and that is not in response to a request for
proposals, Broad Agency Announcement, Small Business
Innovation Research topic, Small Business Technology
Transfer Research topic, Program Research and Development
Announcement, or any other Government-initiated solicita-
tion or program.

“Value engineering” means an analysis of the functions of
aprogram, project, system, product, item of equipment, build-
ing, facility, service, or supply of an executive agency, per-
formed by qualified agency or contractor personnel, directed
at improving performance, reliability, quality, safety, and life-
cycle costs (41 U.S.C. 1711). For use in the clause at 52.248-2,
see the definition at 52.248-2(b).

“Value engineering change proposal (VECP)"—

(1) Means a proposal that—

(i) Requires a change to the instant contract to imple-
ment; and
(ii) Results in reducing the overall projected cost to
the agency without impairing essential functions or character-
istics, provided, that it does not involve a change—
(A) In deliverable end item quantities only;
(B) In research and development (R&D) items or
R&D test quantities that are due solely to results of previous
testing under the instant contract; or
(C) To the contract type only.

(2) For use in the clauses at—

(i) 52.248-2, see the definition at 52.248-2(b); and
(ii) 52.248-3, see the definition at 52.248-3(b).

“Veteran-owned small business concern” means a small
business concern—

(1) Not less than 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 percent
of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other metal
or metal ore; or

(2) Any undeveloped resource that is, or with new tech-
nology will become, a source of raw materials.

“Voluntary consensus standards” means common and
repeated use of rules, conditions, guidelines or characteristics
for products, or related processes and production methods and
related management systems. Voluntary Consensus Stan-
dards are developed or adopted by domestic and international
voluntary consensus standard making bodies (e.g., Interna-
tional Organization for Standardization (ISO) and ASTM-
International). See OMB Circular A-119.

“Warranty” means a promise or affirmation given by a con-
tractor to the Government regarding the nature, usefulness, or
condition of the supplies or performance of services furnished
under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
recycling, or purchasing recycled and environmentally pref-
erable products.

(FAC 2005-86)  2.1-15
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“Water consumption intensity” means water consumption
per square foot of building space.
“Women-owned small business concern” means—

(1) A small business concern—

(i) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at least
51 percent of the stock of which is owned by one or more
women; and

(if) Whose management and daily business opera-
tions are controlled by one or more women; or

(2) A small business concern eligible under the Women-
Owned Small Business Program in accordance with 13 CFR
part 127 (see subpart 19.15).

“Women-Owned Small Business (WOSB) Program.”

(1) “Women-Owned Small Business (WOSB) Pro-
gram” means a program that authorizes contracting officers to
limit competition, including award on a sole source basis, to—

(i) Economically disadvantaged women-owned
small business (EDWQOSB) concerns eligible under the
WOSB Program for Federal contracts assigned a North Amer-
ican Industry Classification Systems (NAICS) code in an
industry in which the Small Business Administration (SBA)

2.1-16

has determined that WOSB concerns are underrepresented in
Federal procurement; and

(if) WOSB concerns eligible under the WOSB Pro-
gram for Federal contracts assigned a NAICS code in an
industry in which SBA has determined that WOSB concerns
are substantially underrepresented in Federal procurement.

(2) “Economically disadvantaged women-owned small
business (EDWOSB) concern” means a small business con-
cern that is at least 51 percent directly and unconditionally
owned by, and the management and daily business operations
of which are controlled by, one or more women who are citi-
zens of the United States and who are economically disadvan-
taged in accordance with 13 CFR part 127. It automatically
qualifies as a women-owned small business (WOSB) concern
eligible under the WOSB Program.

(3) “Women-owned small business (WOSB)” concern
eligible under the WOSB Program means a small business
concern that is at least 51 percent directly and unconditionally
owned by, and the management and daily business operations
of which are controlled by, one or more women who are citi-
zens of the United States (13 CFR part 127).

“Writing or written” (see “in writing”).



SUBPART 4.8—GOVERNMENT CONTRACT FILES

4.803

Subpart 4.8—Government Contract Files

4.800 Scope of subpart.
This subpart prescribes requirements for establishing,
maintaining, and disposing of contract files.

4.801 General.

(@) The head of each office performing contracting, con-
tract administration, or paying functions shall establish files
containing the records of all contractual actions.

(b) The documentation in the files (see 4.803) shall be suf-
ficient to constitute a complete history of the transaction for
the purpose of—

(1) Providing a complete background as a basis for
informed decisions at each step in the acquisition process;

(2) Supporting actions taken;

(3) Providing information for
investigations; and

(4) Furnishing essential facts in the event of litigation or
congressional inquiries.

(c) The files to be established include—

(1) A file for cancelled solicitations;
(2) A file for each contract; and
(3) A file such as a contractor general file, containing
documents relating—for example—to—
(i) No specific contract;
(if) More than one contract; or
(ili) The contractor in a general way
(e.g., contractor’s management systems, past performance, or
capabilities).

reviews and

4.802 Contract files.

(a) A contract file should generally consist of—

(1) The contracting office contract file that documents
the basis for the acquisition and the award, the assignment of
contract administration (including payment responsibilities),
and any subsequent actions taken by the contracting office;

(2) The contract administration office contract file that
documents actions reflecting the basis for and the perfor-
mance of contract administration responsibilities; and

(3) The paying office contract file that documents
actions prerequisite to, substantiating, and reflecting contract
payments.

(b) Normally, each file should be kept separately; however,
if appropriate, any or all of the files may be combined; e.g., if
all functions or any combination of the functions are per-
formed by the same office.

(c) Files must be maintained at organizational levels that
ensure—

(1) Effective documentation of contract actions;

(2) Ready accessibility to principal users;

(3) Minimal establishment of duplicate and working
files;

(4) The safeguarding of classified documents; and
(5) Conformance with agency regulations for file loca-
tion and maintenance.

(d) If the contract files or file segments are decentralized
(e.g., by type or function) to various organizational elements
or to other outside offices, responsibility for their maintenance
must be assigned. A central control and, if needed, a locator
system should be established to ensure the ability to locate
promptly any contract files.

(e) Contents of contract files that are contractor bid or pro-
posal information or source selection information as defined
in 2.101 must be protected from disclosure to unauthorized
persons (see 3.104-4).

(f) Agencies may retain contract files in any medium
(paper, electronic, microfilm, etc.) or any combination of
media, as long as the requirements of this subpart are satisfied.

4.803 Contents of contract files.

The following are examples of the records normally con-
tained, if applicable, in contract files:

(a) Contracting office contract file. (1) Purchase request,
acquisition planning information, and other presolicitation
documents.

(2) Justifications and approvals, determinations and
findings, and associated documents.

(3) Evidence of availability of funds.

(4) Synopsis of proposed acquisition as required by
Part 5 or a reference to the synopsis.

(5) The list of sources solicited, and a list of any firms
or persons whose requests for copies of the solicitation were
denied, together with the reasons for denial.

(6) Set-aside decision including the type and extent of
market research conducted.

(7) Government estimate of contract price.

(8) A copy of the solicitation and all amendments
thereto.

(9) Security requirements and evidence of required
clearances.

(10) A copy of each offer or quotation, the related
abstract, and records of determinations concerning late offers
or quotations. Unsuccessful offers or quotations may be main-
tained separately, if cross-referenced to the contract file. The
only portions of the unsuccessful offer or quotation that need
be retained are—

(i) Completed solicitation sections A, B, and K;

(ii) Technical and management proposals;

(iii) Cost/price proposals; and

(iv) Any other pages of the solicitation that the
offeror or quoter has altered or annotated.

(11) Contractor’s representations and certifications (see
4.1201(c)).

(12) Preaward survey reports or reference to previous
preaward survey reports relied upon.

(FAC 2005-86)  4.8-1
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(13) Source selection documentation.

(14) Contracting officer’s determination of the contrac-
tor’s responsibility.

(15) Small Business Administration Certificate of
Competency.

(16) Records of contractor’s compliance with labor pol-
icies including equal employment opportunity policies.

(17) Data and information related to the contracting
officer’s determination of a fair and reasonable price. This
may include—

(i) Certified cost or pricing data;

(ii) Data other than certified cost or pricing data;

(iii) Justification for waiver from the requirement to
submit certified cost or pricing data; or

(iv) Certificates of Current Cost or Pricing Data.

(18) Packaging and transportation data.

(19) Cost or price analysis.

(20) Audit reports or reasons for waiver.

(21) Record of negotiation.

(22) Justification for type of contract.

(23) Authority for deviations from this regulation, stat-
utory requirements, or other restrictions.

(24) Required approvals of award and evidence of legal
review.

(25) Notice of award.

(26) The original of—

(i) The signed contract or award;

(i) All contract modifications; and

(iii) Documents supporting modifications executed
by the contracting office.

(27) Synopsis of award or reference thereto.

(28) Notice to unsuccessful quoters or offerors and
record of any debriefing.

(29) Acquisition management reports (see subpart 4.6).

(30) Bid, performance, payment, or other bond docu-
ments, or a reference thereto, and notices to sureties.

(31) Report of postaward conference.

(32) Notice to proceed, stop orders, and any overtime
premium approvals granted at the time of award.

(33) Documents requesting and authorizing modifica-
tion in the normal assignment of contract administration func-
tions and responsibility.

(34) Approvals or disapprovals of requests for waivers
or deviations from contract requirements.

(35) Rejected engineering change proposals.

(36) Royalty, invention, and copyright reports (includ-
ing invention disclosures) or reference thereto.

(37) Contract completion documents.

(38) Documentation regarding termination actions for
which the contracting office is responsible.

(39) Cross-references to pertinent documents that are
filed elsewhere.

(40) Any additional documents on which action was
taken or that reflect actions by the contracting office pertinent
to the contract.

4.8-2

(41) A current chronological list identifying the award-
ing and successor contracting officers, with inclusive dates of
responsibility.

(42) When limiting competition, or awarding on a sole
source basis, to economically disadvantaged women-owned
small business (EDWOQOSB) concerns or women-owned small
business (WOSB) concerns eligible under the WOSB Pro-
gram in accordance with subpart 19.15, include documenta-
tion—

(i) Of the type and extent of market research; and
(i) That the NAICS code assigned to the acquisition
is for an industry that SBA has designated as—
(A) Underrepresented for EDWOSB concerns; or
(B) Substantially underrepresented for WOSB
concerns.

(b) Contract administration office contract file.(1) Copy
of the contract and all modifications, together with official
record copies of supporting documents executed by the con-
tract administration office.

(2) Any document modifying the normal assignment of
contract administration functions and responsibility.

(3) Security requirements.

(4) Certified cost or pricing data, Certificates of Current
Cost or Pricing Data, or data other than certified cost or pric-
ing data; cost or price analysis; and other documentation sup-
porting contractual actions executed by the contract
administration office.

(5) Preaward survey information.

(6) Purchasing system information.

(7) Consent to subcontract or purchase.

(8) Performance and payment bonds and surety
information.

(9) Postaward conference records.

(10) Orders issued under the contract.

(11) Notice to proceed and stop orders.

(12) Insurance policies or certificates of insurance or
references to them.

(13) Documents supporting advance or progress
payments.

(14) Progressing, expediting, and production surveil-
lance records.

(15) Quality assurance records.

(16) Property administration records.

(17) Documentation regarding termination actions for
which the contract administration office is responsible.

(18) Cross reference to other pertinent documents that
are filed elsewhere.

(19) Any additional documents on which action was
taken or that reflect actions by the contract administration
office pertinent to the contract.

(20) Contract completion documents.

(c) Paying office contract file.(1) Copy of the contract and
any modifications.



SUBPART 6.3—OTHER THAN FuLL AND OPEN COMPETITION

6.302-5

(if) To establish or maintain an essential engineering,
research, or development capability to be provided by an edu-
cational or other nonprofit institution or a federally funded
research and development center; or

(iii) To acquire the services of an expert or neutral
person for any current or anticipated litigation or dispute.

(b) Application.(1) Use of the authority in
paragraph (a)(2)(i) of this subsection may be appropriate
when it is necessary to—

(i) Keep vital facilities or suppliers in business or
make them available in the event of a national emergency;

(ii) Train a selected supplier in the furnishing of crit-
ical supplies or services; prevent the loss of a supplier’s ability
and employees’ skills; or maintain active engineering,
research, or development work;

(iii) Maintain properly balanced sources of supply
for meeting the requirements of acquisition programs in the
interest of industrial mobilization (when the quantity required
is substantially larger than the quantity that must be awarded
in order to meet the objectives of this authority, that portion
not required to meet such objectives will be acquired by pro-
viding for full and open competition, as appropriate, under
this part);

(iv) Create or maintain the required domestic capa-
bility for production of critical supplies by limiting competi-
tion to items manufactured in—

(A) The United States or its outlying areas; or
(B) The United States, its outlying areas, or
Canada.

(v) Continue in production, contractors that are man-
ufacturing critical items, when there would otherwise be a
break in production; or

(vi) Divide current production requirements among
two or more contractors to provide for an adequate industrial
mobilization base.

(2) Use of the authority in paragraph (a)(2)(ii) of this
subsection may be appropriate when it is necessary to—

(i) Establish or maintain an essential capability for
theoretical analyses, exploratory studies, or experiments in
any field of science or technology;

(if) Establish or maintain an essential capability for
engineering or developmental work calling for the practical
application of investigative findings and theories of a scien-
tific or technical nature; or

(iii) Contract for supplies or services as are necessary
incident to paragraphs (b)(2)(i) or (ii) of this subsection.

(3) Use of the authority in paragraph (a)(2)(iii) of this
subsection may be appropriate when it is necessary to acquire
the services of either—

(i) An expert to use, in any litigation or dispute
(including any reasonably foreseeable litigation or dispute)
involving the Government in any trial, hearing, or proceeding
before any court, administrative tribunal, or agency, whether

or not the expert is expected to testify. Examples of such ser-
vices include, but are not limited to:

(A) Assisting the Government in the analysis,
presentation, or defense of any claim or request for adjustment
to contract terms and conditions, whether asserted by a con-
tractor or the Government, which is in litigation or dispute, or
is anticipated to result in dispute or litigation before any court,
administrative tribunal, or agency; or

(B) Participating in any part of an alternative dis-
pute resolution process, including but not limited to evalua-
tors, fact finders, or witnesses, regardless of whether the
expert is expected to testify; or

(if) A neutral person, e.g., mediators or arbitrators, to
facilitate the resolution of issues in an alternative dispute res-
olution process.

(c) Limitations. Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304.

6.302-4 International agreement.

(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(4) or
41 U.S.C. 3304(a)(4).

(2) Full and open competition need not be provided for
when precluded by the terms of an international agreement or
a treaty between the United States and a foreign government
or international organization, or the written directions of a for-
eign government reimbursing the agency for the cost of the
acquisition of the supplies or services for such government.

(b) Application. This authority may be used in circum-
stances such as—

(1) When a contemplated acquisition is to be reim-
bursed by a foreign country that requires that the product be
obtained from a particular firm as specified in official written
direction such as a Letter of Offer and Acceptance; or

(2) When a contemplated acquisition is for services to
be performed, or supplies to be used, in the sovereign territory
of another country and the terms of a treaty or agreement spec-
ify or limit the sources to be solicited.

(c) Limitations. Except for DoD, NASA, and the Coast
Guard, contracts awarded using this authority shall be sup-
ported by written justifications and approvals described in
6.303 and 6.304.

6.302-5 Authorized or required by statute.
(a) Authority.(1) Citations: 10 U.S.C. 2304(c)(5) or
41 U.S.C. 3304(a)(5).
(2) Full and open competition need not be provided for
when—

(i) A statute expressly authorizes or requires that the
acquisition be made through another agency or from a speci-
fied source; or

(i) The agency’s need is for a brand name commer-
cial item for authorized resale.
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(b) Application. This authority may be used when statutes,
such as the following, expressly authorize or require that
acquisition be made from a specified source or through
another agency:

(1) Federal Prison Industries (UNICOR)—18 U.S.C.
4124 (see subpart 8.6).

(2) Qualified nonprofit agencies for the blind or other
severely disabled—41 U.S.C. chapter 85, Committee for Pur-
chase From People Who Are Blind or Severely Disabled (see
subpart 8.7).

(3) Government Printing and Binding—44 U.S.C.
501-504, 1121 (see subpart 8.8).

(4) Sole source awards under the 8(a) Program (15
U.S.C. 637), but see 6.303 for requirements for justification
and approval of sole-source 8(a) awards over $22 million.
(See subpart 19.8).

(5) Sole source awards under the HUBZone Act
of 1997—15 U.S.C. 657a (see 19.1306).

(6) Sole source awards under the Veterans Benefits Act
of 2003 (15 U.S.C. 657f).

(7) Sole source awards under the WOSB Program-15
U.S.C. 637(m) (see 19.1506).

(c) Limitations.(1) This authority shall not be used when a
provision of law requires an agency to award a new contract
to a specified non-Federal Government entity unless the pro-
vision of law specifically—

(i) Identifies the entity involved;

(i) Refers to 10 U.S.C. 2304(k) for armed services
acquisitions or 41 U.S.C. 3105 for civilian agency acquisi-
tions; and

(iii) States that award to that entity shall be made in
contravention of the merit-based selection procedures in
10 U.S.C. 2304(Kk) or 41 U.S.C. 3105, as appropriate. How-
ever, this limitation does not apply—

(A) When the work provided for in the contract is
a continuation of the work performed by the specified entity
under a preceding contract; or

(B) To any contract requiring the National Acad-
emy of Sciences to investigate, examine, or experiment upon
any subject of science or art of significance to an executive
agency and to report on those matters to the Congress or any
agency of the Federal Government.

(2) Contracts awarded using this authority shall be sup-
ported by the written justifications and approvals described in
6.303 and 6.304, except for—

(i) Contracts awarded under (a)(2)(ii) or (b)(2) of this
subsection;

(ii) Contracts awarded under (a)(2)(i) of this subsec-
tion when the statute expressly requires that the procurement
be made from a specified source. (Justification and approval
requirements apply when the statute authorizes, but does not
require, that the procurement be made from a specified
source); or

6.3-4

(iiif) Contracts less than or equal to $22 million
awarded under (b)(4) of this subsection.

(3) The authority in (a)(2)(ii) of this subsection may be
used only for purchases of brand-name commercial items for
resale through commissaries or other similar facilities. Ordi-
narily, these purchases will involve articles desired or pre-
ferred by customers of the selling activities (but see 6.301(d)).

6.302-6 National security.

(a) Authority.(1)  Citations:
41 U.S.C. 3304(a)(6).

(2) Full and open competition need not be provided for
when the disclosure of the agency’s needs would compromise
the national security unless the agency is permitted to limit the
number of sources from which it solicits bids or proposals.

(b) Application. This authority may be used for any acqui-
sition when disclosure of the Government’s needs would com-
promise the national security (e.g., would violate security
requirements); it shall not be used merely because the acqui-
sition is classified, or merely because access to classified mat-
ter will be necessary to submit a proposal or to perform the
contract.

(c) Limitations.(1) Contracts awarded using this authority
shall be supported by the written justifications and approvals
described in 6.303 and 6.304.

(2) See 5.202(a)(1) for synopsis requirements.

(3) This statutory authority requires that agencies shall
request offers from as many potential sources as is practicable
under the circumstances.

10 U.S.C. 2304(c)(6) or

6.302-7 Public interest.
(a) Authority.(1)  Citations:
41 U.S.C. 3304(a)(7).

(2) Full and open competition need not be provided for
when the agency head determines that it is not in the public
interest in the particular acquisition concerned.

(b) Application. This authority may be used when none of
the other authorities in 6.302 apply.
(c) Limitations.(1) A written determination to use this
authority shall be made in accordance with subpart 1.7, by—
(i) The Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, the Secretary of the Air
Force, the Secretary of Homeland Security for the Coast
Guard, or the Administrator of the National Aeronautics and
Space Administration; or
(ii) The head of any other executive agency. This
authority may not be delegated.

(2) The Congress shall be notified in writing of such
determination not less than 30 days before award of the
contract.

(3) If required by the head of the agency, the contracting
officer shall prepare a justification to support the determina-
tion under paragraph (c)(1) of this subsection.

(4) This Determination and Finding (D&F) shall not be
made on a class basis.

10 U.S.C. 2304(c)(7) or
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SUBPART 18.1—AVAILABLE ACQUISITION FLEXIBILITIES

18.111

18.000 Scope of part.

(@) This part identifies acquisition flexibilities that are
available for emergency acquisitions. These flexibilities are
specific techniques or procedures that may be used to stream-
line the standard acquisition process. This part includes—

(1) Generally available flexibilities; and

(2) Emergency acquisition flexibilities that are avail-
able only under prescribed circumstances.

(b) The acquisition flexibilities in this part are not exempt
from the requirements and limitations set forth in FAR Part 3,
Improper Business Practices and Personal Conflicts of Inter-
est.

(c) Additional flexibilities may be authorized in an execu-
tive agency supplement to the FAR.

18.001 Definition.

“Emergency acquisition flexibilities”, as used in this part,
means flexibilities provided with respect to any acquisition of
supplies or services by or for an executive agency that, as
determined by the head of an executive agency, may be
used—

(@) In support of a contingency operation as defined in
2.101;

(b) To facilitate the defense against or recovery from
nuclear, biological, chemical, or radiological attack against
the United States; or

(c) When the President issues an emergency declaration, or
a major disaster declaration.

Subpart 18.1—Available Acquisition
Flexibilities

18.101 General.

The FAR includes many acquisition flexibilities that are
available to the contracting officer when certain conditions
are met. These acquisition flexibilities do not require an emer-
gency declaration or designation of contingency operation.

18.102 System for Award Management.

Contractors are not required to be registered in the System
for Award Management (SAM) database for contracts
awarded to support unusual and compelling needs or emer-
gency acquisitions. (See 4.1102). However, contractors are
required to register with SAM in order to gain access to the
Disaster Response Registry. Contracting officers shall consult
the  Disaster  Response  Registry  via  https://
www.acquisition.gov to determine the availability of contrac-
tors for debris removal, distribution of supplies, reconstruc-
tion, and other disaster or emergency relief activities inside
the United States and outlying areas. (See 26.205).

18.103 Synopses of proposed contract actions.

Contracting officers need not submit a synopsis notice
when there is an unusual and compelling urgency and the
Government would be seriously injured if the agency com-
plied with the notice time periods. (See 5.202(a)(2).)

18.104 Unusual and compelling urgency.

Agencies may limit the number of sources and full and
open competition need not be provided for contracting actions
involving urgent requirements. (See 6.302-2.)

18.105 Federal Supply Schedules (FSSs), multi-agency
blanket purchase agreements (BPAs), and multi-
agency indefinite delivery contracts.

Streamlined procedures and a broad range of goods and
services may be available under Federal Supply Schedule
contracts (see subpart 8.4), multi-agency BPAs (see
8.405-3(a)(6)), or multi-agency, indefinite-delivery contracts
(see 16.505(a)(8)). These contracting methods may offer
agency advance planning, pre-negotiated line items, and spe-
cial terms and conditions that permit rapid response.

18.106 Acquisitions from Federal Prison Industries, Inc.
(FPI).
Purchase from FPI is not mandatory and a waiver is not
required if public exigency requires immediate delivery or
performance (see 8.605(b)).

18.107 AbilityOne specification changes.

Contracting officers are not held to the notification
required when changes in AbilityOne specifications or
descriptions are required to meet emergency needs. (See
8.712(d).)

18.108 Qualifications requirements.
Agencies may determine not to enforce qualification
requirements when an emergency exists. (See 9.206-1.)

18.109 Priorities and allocations.

The Defense Priorities and Allocations System (DPAS)
supports approved national defense, emergency preparedness,
and energy programs and was established to facilitate rapid
industrial mobilization in case of a national emergency. (See

subpart 11.6.)

18.110 Soliciting from a single source.

For purchases not exceeding the simplified acquisition
threshold, contracting officers may solicit from one source
under certain circumstances. (See 13.106-1(b).)

18.111 Oral requests for proposals.
Oral requests for proposals are authorized under certain
conditions. (See 15.203(f).)

(FAC 2005-86)  18.1-1
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18.112 Letter contracts.

Letter contracts may be used when contract performance
must begin immediately. (See 16.603.)

18.113 Interagency acquisitions.

Interagency acquisitions are authorized under certain con-
ditions. (See subpart 17.5.)

18.114 Contracting with the Small Business
Administration (The 8(a) Program).

Contracts may be awarded to the Small Business Admin-
istration (SBA) for performance by eligible 8(a) firms on
either a sole source or competitive basis. (See subpart 19.8.)

18.115 HUBZone sole source awards.

Contracts may be awarded to Historically Underutilized
Business Zone (HUBZone) small business concerns on a sole
source basis. (See 19.1306.)

18.116 Service-disabled Veteran-owned Small Business
(SDVOSB) sole source awards.

Contracts may be awarded to Service-disabled Veteran-
owned Small Business (SDVOSB) concerns on a sole source
basis. (See 19.1406.)

18.117 Awards to economically disadvantaged women-
owned small business concerns and women-owned
small business concerns eligible under the Women-
Owned Small Business Program.

Contracts may be awarded to economically disadvantaged
women-owned small business (EDWOSB) concerns and
women-owned small business (WOSB) concerns eligible
under the WOSB Program on a competitive or sole source

basis. (See subpart 19.15.)

18.118 Overtime approvals.

Overtime approvals may be retroactive if justified by
emergency circumstances. (See 22.103-4(i).)

18.119 Trade agreements.

The policies and procedures of FAR 25.4 may not apply to
acquisitions not awarded under full and open competition (see
25.401(a)(5)).

18.120 Use of patented technology under the North
American Free Trade Agreement.

Requirement to obtain authorization prior to use of pat-
ented technology may be waived in circumstances of extreme
urgency or national emergency. (See 27.204-1.)

18.1-2

18.121 Bid guarantees.

The chief of the contracting office may waive the require-
ment to obtain a bid guarantee for emergency acquisitions
when a performance bond or a performance bond and pay-
ment bond is required. (See 28.101-1(c).)

18.122 Advance payments.

Agencies may authorize advance payments to facilitate the
national defense for actions taken under Public Law 85-804
(see subpart 50.1, Extraordinary Contractual Actions). These
advance payments may be made at or after award of sealed bid
contracts, as well as negotiated contracts. (See 32.405.)

18.123 Assignment of claims.

The use of the no-setoff provision may be appropriate to
facilitate the national defense in the event of a national emer-
gency or natural disaster. (See 32.803(d).)

18.124 Electronic funds transfer.

Electronic funds transfer payments may be waived for
acquisitions to support unusual and compelling needs or
emergency acquisitions. (See 32.1103(e).)

18.125 Protest to GAO.

When urgent and compelling circumstances exist, agency
protest override procedures allow the head of the contracting
activity to determine that the contracting process may con-
tinue after GAO has received a protest. (See 33.104(b) and

(©).)

18.126 Contractor rent-free use of Government property.

Rental requirements do not apply to items of Government
production and research property that are part of a general pro-
gram approved by the Federal Emergency Management
Agency and meet certain criteria. (See 45.301.)

18.127 Extraordinary contractual actions.

subpart 50.1 prescribes policies and procedures for enter-
ing into, amending, or modifying contracts in order to facili-
tate the national defense under the extraordinary emergency
authority granted by Public Law 85-804 (50 U.S.C. 1431-
1434). This includes—

(@) Amending contracts without consideration (see
50.103-2(a));

(b) Correcting or mitigating mistakes in a contract (see
50.103-2(b)); and

(c) Formalizing informal commitments (See 50.103-2(c)).
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19.000 Scope of part.

(a) This part implements the acquisition-related sections of
the Small Business Act (15 U.S.C. 631, et seq.), applicable
sections of the Armed Services Procurement Act (10 U.S.C.
2302, et seq.), 41 U.S.C. 3104, and Executive Order 12138,
May 18, 1979. It covers—

(1) The determination that a concern is eligible for par-
ticipation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competitive
participation by small business, 8(a) business development
participants, HUBZone small business concerns, service-dis-
abled veteran-owned small business concerns, and economi-
cally disadvantaged women-owned small business
(EDWOSB) concerns and women-owned small business
(WOSB) concerns eligible under the WOSB Program;

(4) The certificate of competency program;
(5) The subcontracting assistance program;

(6) The “8(a)” business development program (hereaf-
ter referred to as 8(a) program), under which agencies contract
with the SBA for goods or services to be furnished under a
subcontract by a small disadvantaged business concern;

(7) The use of a price evaluation preference for HUB-
Zone small business concerns;

(8) The use of veteran-owned small business concerns;
and

(9) Sole source awards to HUBZone small business
concerns, service-disabled veteran-owned small business
concerns, and EDWOSB concerns and WOSB concerns eli-
gible under the WOSB Program.

(b) This part, except for Subpart 19.6, applies only in the
United States or its outlying areas. Subpart 19.6 applies
worldwide.

19.001 Definitions.
As used in this part—

“Concern” means any business entity organized for profit
(evenifits ownership is in the hands of a nonprofit entity) with
a place of business located in the United States or its outlying
areas and that makes a significant contribution to the U.S.
economy through payment of taxes and/or use of American
products, material and/or labor, etc. “Concern” includes but is
not limited to an individual, partnership, corporation, joint
venture, association, or cooperative. For the purpose of mak-
ing affiliation findings (see 19.101), include any business
entity, whether organized for profit or not, and any foreign
business entity, i.e., any entity located outside the United
States and its outlying areas.

“Fair market price” means a price based on reasonable
costs under normal competitive conditions and not on lowest
possible cost (see 19.202-6).

“Industry” means all concerns primarily engaged in similar
lines of activity, as listed and described in the North American
Industry Classification System (NAICS) manual.

“Nonmanufacturer rule” means that a contractor under a
small business set-aside or 8(a) contract shall be a small busi-
ness under the applicable size standard and shall provide
either its own product or that of another domestic small busi-
ness manufacturing or processing concern  (see
13 CFR 121.406).

Subpart 19.1—Size Standards

19.101 Explanation of terms.

As used in this subpart—

“Affiliates.” Business concerns are affiliates of each other
if, directly or indirectly, either one controls or has the power
to control the other, or another concern controls or has the
power to control both. In determining whether affiliation
exists, consideration is given to all appropriate factors includ-
ing common ownership, common management, and contrac-
tual relationships; provided, that restraints imposed by a
franchise agreement are not considered in determining
whether the franchisor controls or has the power to control the
franchisee, if the franchisee has the right to profit from its
effort, commensurate with ownership, and bears the risk of
loss or failure. Any business entity may be found to be an affil-
iate, whether or not it is organized for profit or located in the
United States or its outlying areas.

(1) Nature of control. Every business concern is consid-
ered as having one or more parties who directly or indirectly
control or have the power to control it. Control may be affir-
mative or negative and it is immaterial whether it is exercised
so long as the power to control exists.

(2) Meaning of ““party or parties.” The term “party” or
“parties” includes, but is not limited to, two or more persons
with an identity of interest such as members of the same fam-
ily or persons with common investments in more than one
concern. In determining who controls or has the power to con-
trol a concern, persons with an identity of interest may be
treated as though they were one person.

(3) Control through stock ownership.(i) A party is con-
sidered to control or have the power to control a concern, if
the party controls or has the power to control 50 percent or
more of the concern’s voting stock.

(if) A party is considered to control or have the power
to control a concern, even though the party owns, controls, or
has the power to control less than 50 percent of the concern’s
voting stock, if the block of stock the party owns, controls, or
has the power to control is large, as compared with any other
outstanding block of stock. If two or more parties each owns,
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controls, or has the power to control, less than 50 percent of
the voting stock of a concern, and such minority block is equal
or substantially equal in size, and large as compared with any
other block outstanding, there is a presumption that each such
party controls or has the power to control such concern; how-
ever, such presumption may be rebutted by a showing that
such control or power to control, in fact, does not exist.

(iii) If a concern’s voting stock is distributed other
than as described above, its management (officers and direc-
tors) is deemed to be in control of such concern.

(4) Stock options and convertible debentures. Stock
options and convertible debentures exercisable at the time or
within a relatively short time after a size determination and
agreements to merge in the future, are considered as having a
present effect on the power to control the concern. Therefore,
in making a size determination, such options, debentures, and
agreements are treated as though the rights held thereunder
had been exercised.

(5) Voting trusts. If the purpose of a voting trust, or sim-
ilar agreement, is to separate voting power from beneficial
ownership of voting stock for the purpose of shifting control
of or the power to control a concern in order that such concern
or another concern may qualify as a small business within the
size regulations, such voting trust shall not be considered
valid for this purpose regardless of whether it is or is not valid
within the appropriate jurisdiction. However, if a voting trust
is entered into for a legitimate purpose other than that
described above, and it is valid within the appropriate juris-
diction, it may be considered valid for the purpose of a size
determination, provided such consideration is determined to
be in the best interest of the small business program.

(6) Control through common management. A concern
may be found as controlling or having the power to control
another concern when one or more of the following circum-
stances are found to exist, and it is reasonable to conclude that
under the circumstances, such concern is directing or influ-
encing, or has the power to direct or influence, the operation
of such other concern.

(i) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve as
a working majority of the board of directors or officers of
another concern.

(i) Common facilities. One concern shares common
office space and/or employees and/or other facilities with
another concern, particularly where such concerns are in the
same or related industry or field of operation, or where such
concerns were formerly affiliated.

(iii) Newly organized concern. Former officers,
directors, principal stockholders, and/or key employees of one
concern organize anew concern in the same or a related indus-
try or field operation, and serve as its officers, directors, prin-
cipal stockholders, and/or key employees, and one concern is
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furnishing or will furnish the other concern with subcontracts,
financial or technical assistance, and/or facilities, whether for
a fee or otherwise.

(7) Control through contractual relationships—
(i) Definition of a joint venture for size determination pur-
poses. A joint venture for size determination purposes is an
association of persons or concerns with interests in any degree
or proportion by way of contract, express or implied, consort-
ing to engage in and carry out a single specific business ven-
ture for joint profit, for which purpose they combine their
efforts, property, money, skill, or knowledge, but not on a con-
tinuing or permanent basis for conducting business generally.
A joint venture is viewed as a business entity in determining
power to control its management.

(A) For bundled requirements, apply size stan-
dards for the requirement to individual persons or concerns,
not to the combined assets, of the joint venture.

(B) For other than bundled requirements, apply
size standards for the requirement to individual persons or
concerns, not to the combined assets, of the joint venture, if—

(1) A revenue-based size standard applies to
the requirement and the estimated contract value, including
options, exceeds one-half the applicable size standard; or

(2) An employee-bhased size standard applies
to the requirement and the estimated contract value, including
options, exceeds $10 million.

(if) HUBZone joint venture. A HUBZone joint ven-
ture of two or more HUBZone small business concerns may
submit an offer for a HUBZone contract as long as each con-
cern is small under the size standard corresponding to the
NAICS code assigned to the contract, provided one of the fol-
lowing conditions apply:

(A) The aggregate total of the joint venture is
small under the size standard corresponding to the NAICS
code assigned to the contract.

(B) The aggregate total of the joint venture is not
small under the size standard corresponding to the NAICS
code assigned to the contract and either—

(1) For a revenue-based size standard, the esti-
mated contract value exceeds half the size standard corre-
sponding to the NAICS code assigned to the contract; or

(2) For an employee-based size standard, the
estimated contract value exceeds $10 million.

(iii) Joint venture. Concerns submitting offers on a
particular acquisition as joint ventures are considered as affil-
iated and controlling or having the power to control each other
with regard to performance of the contract. Moreover, an
ostensible subcontractor which is to perform primary or vital
requirements of a contract may have a controlling role such to
be considered a joint venturer affiliated on the contract with
the prime contractor. A joint venture affiliation finding is lim-
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19.102

ited to particular contracts unless the SBA size determination
finds general affiliation between the parties. The rules govern-
ing 8(a) Program joint ventures are described in
13 CFR 124.513.

(iv) Where a concern is not considered as being an
affiliate of a concern with which it is participating in a joint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’s share of the joint venture receipts (as
distinguished from its share of the profits of such venture).

(v) Franchise and license agreements. If a concern
operates or is to operate under a franchise (or a license) agree-
ment, the following policy is applicable: In determining
whether the franchisor controls or has the power to control
and, therefore, is affiliated with the franchisee, the restraints
imposed on a franchisee by its franchise agreement shall not
be considered, provided that the franchisee has the right to
profit from its effort and the risk of loss or failure, commen-
surate with ownership. Even though a franchisee may not be
controlled by the franchisor by virtue of the contractual rela-
tionship between them, the franchisee may be controlled by
the franchisor or others through common ownership or com-
mon management, in which case they would be considered as
affiliated.

(vi) Size determination for teaming arrangements.
For size determination purposes, apply the size standard tests
in paragraphs (7)(i)(A) and (B) of this section when a teaming
arrangement of two or more business concerns submits an
offer, as appropriate.

“Annual receipts.” (1) Annual receipts of a concern which
has been in business for 3 or more complete fiscal years means
the annual average gross revenue of the concern taken for the
last 3 fiscal years. For the purpose of this definition, gross rev-
enue of the concern includes revenues from sales of products
and services, interest, rents, fees, commissions and/or what-
ever other sources derived, but less returns and allowances,
sales of fixed assets, interaffiliate transactions between a con-
cern and its domestic and foreign affiliates, and taxes col-
lected for remittance (and if due, remitted) to a third party.
Such revenues shall be measured as entered on the regular
books of account of the concern whether on a cash, accrual,
or other basis of accounting acceptable to the U.S. Treasury
Department for the purpose of supporting Federal income tax
returns, except when a change in accounting method from
cash to accrual or accrual to cash has taken place during such
3-year period, or when the completed contract method has
been used.

(i) In any case of change in accounting method from
cash to accrual or accrual to cash, revenues for such 3-year
period shall, prior to the calculation of the annual average, be
restated to the accrual method. In any case, where the com-
pleted contract method has been used to account for revenues

in such 3-year period, revenues must be restated on an accrual
basis using the percentage of completion method.

(if) In the case of a concern which does not keep reg-
ular books of accounts, but which is subject to U.S. Federal
income taxation, “annual receipts” shall be measured as
reported, or to be reported to the U.S. Treasury Department,
Internal Revenue Service, for Federal income tax purposes,
except that any return based on a change in accounting method
or on the completed contract method of accounting must be
restated as provided for in the preceding paragraphs.

(2) Annual receipts of a concern that has been in busi-
ness for less than 3 complete fiscal years means its total
receipts for the period it has been in business, divided by the
number of weeks including fractions of a week that it has been
in business, and multiplied by 52. In calculating total receipts,
the definitions and adjustments related to a change of account-
ing method and the completed contract method of
paragraph (1) of this definition, are applicable.

“Number of employees” is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and for-
eign affiliates, based on the number of persons employed on
a full-time, part-time, temporary, or other basis during each of
the pay periods of the preceding 12 months. If a business has
not been in existence for 12 months, “number of employees”
means the average employment of such concern and its affil-
iates during the period that such concern has been in existence
based on the number of persons employed during each of the
pay periods of the period that such concern has been in busi-
ness. If a business has acquired an affiliate during the appli-
cable 12-month period, it is necessary, in computing the
applicant’s number of employees, to include the affiliate’s
number of employees during the entire period, rather than
only its employees during the period in which it has been an
affiliate. The employees of a former affiliate are not included,
even if such concern had been an affiliate during a portion of
the period.

19.102 Size standards.

(a)(1) The SBA establishes small business size standards
on an industry-by-industry basis. (See 13 CFR Part 121).
Small business size standards matched to industry NAICS
codes are published by the Small Business Administration and
are available at http://www.sba.gov/content/table-small-busi-
ness-size-standards.

(2) NAICS codes are updated by the Office of Manage-
ment and Budget through its Economic Classification Policy
Committee every five years. New NAICS codes are not avail-
able for use in Federal contracting until the Small Business
Administration publishes corresponding industry size stan-
dards (see 19.102(a)(1)).

(b) Small business size standards are applied by—
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(1) Classifying the product or service being acquired in
the industry whose definition, as found in the North American
Industry Classification System (NAICS) Manual (available at
http://www.census.gov/eos/www/naics/), best describes the
principal nature of the product or service being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as small
or large.

(c) For size standard purposes, a product or service shall be
classified in only one industry, whose definition best
describes the principal nature of the product or service being
acquired even though for other purposes it could be classified
in more than one.

(d) When acquiring a product or service that could be clas-
sified in two or more industries with different size standards,
contracting officers shall apply the size standard for the indus-
try accounting for the greatest percentage of the contract
price.

(e) If a solicitation calls for more than one item and allows
offers to be submitted on any or all of the items, an offeror
must meet the size standard for each item it offers to furnish.
If a solicitation calling for more than one item requires offers
on all or none of the items, an offeror may qualify as a small
business by meeting the size standard for the item accounting
for the greatest percentage of the total contract price.

(f) Any concern submitting a bid or offer in its own name,
other than on a construction or service contract, that proposes
to furnish an end product it did not manufacture (a “nonman-
ufacturer”), is a small business if it has no more than 500
employees, and—

(1) Except as provided in paragraphs (f)(4) through
(f)(7) of this section, in the case of Government acquisitions
set-aside for small businesses, furnishes in the performance of
the contract, the product of a small business manufacturer or
producer. The end product furnished must be manufactured or
produced in the United States or its outlying areas. The term
“nonmanufacturer” includes a concern that can, but elects not
to, manufacture or produce the end product for the specific
acquisition. For size determination purposes, there can be
only one manufacturer of the end product being acquired. The
manufacturer of the end product being acquired is the concern
that, with its own forces, transforms inorganic or organic sub-
stances including raw materials and/or miscellaneous parts or
components into the end product. However, see the limitations
on subcontracting at 52.219-14 that apply to any small busi-
ness offeror other than a nonmanufacturer for purposes of set-
asides and 8(a) awards, 52.219-3 for HUBZone set-asides and
HUBZone sole source awards, 52.219-27 for SDVOSB set-
asides and SDVOSB sole source awards, 52.219-29 for eco-
nomically disadvantaged women-owned small business
(EDWOSB) set-asides and EDWOSB sole source awards,
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and 52.219-30 for set-asides and sole source awards to
women-owned small business (WOSB) concerns eligible
under the WOSB Program.

(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for a given acquisition if it
meets the size qualifications of a small nonmanufacturer for
the acquisition, and if more than 50 percent of the total value
of the kit and its contents are accounted for by items manu-
factured by small business.

(3) For the purpose of receiving a Certificate of Com-
petency on an unrestricted acquisition, a small business non-
manufacturer may furnish any domestically produced or
manufactured product.

(4) In the case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small Business Act,
when the acquisition is for a specific product (or a product in
a class of products) for which the SBA has determined that
there are no small business manufacturers or processors in the
Federal market, then the SBA may grant a class waiver so that
a nonmanufacturer does not have to furnish the product of a
small business. For the most current listing of classes for
which SBA has granted a waiver, contact an SBA Office of
Government Contracting. A listing is also available on SBA’s
Internet Homepage at http://www.sba.gov/content/class-
waivers. Contracting officers may request that the SBA waive
the nonmanufacturer rule for a particular class of products.
For procedures in requesting a waiver see 13 CFR 121.1204.

(5) For a specific solicitation, a contracting officer may
request a waiver of that part of the nonmanufacturer rule
which requires that the actual manufacturer or processor be a
small business concern if no known domestic small business
manufacturers or processors can reasonably be expected to
offer a product meeting the requirements of the solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration

Mail Code 6250

409 Third Street, SW

Washington, DC 20416.

(7) The SBA provides for an exception to the nonman-
ufacturer rule if—
(i) The procurement of a manufactured end product
processed under the procedures set forth in Part 13—
(A) Is set aside for small business; and
(B) Is not anticipated to exceed $25,000; and
(ii) The offeror supplies an end product that is man-
ufactured or produced in the United States or its outlying
areas.
(8) For non-manufacturer rules pertaining to HUBZone
contracts, see 19.1303(e).
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protest both the small business size and service-disabled vet-
eran-owned small business status of an apparent successful
offeror shall file two separate protests.

(d) All protests must be in writing and must state all spe-
cific grounds for the protest.

(1) SBA will consider protests challenging the service
disabled veteran-owned status or the ownership and control of
a concern if—

(i) For status protests, the protester presents evidence
supporting the contention that the owner(s) cannot provide
documentation from the Department of Veterans Affairs,
Department of Defense determinations, or the U.S. National
Archives and Records Administration to show that they meet
the definition of “service-disabled veteran” or “service dis-
abled veteran with a permanent and severe disability” as set
forth in 13 CFR 125.8; or

(if) For ownership and control protests, the protester
presents evidence that the concern is not 51 percent owned
and controlled by one or more service-disabled veterans. In
the case of a veteran with a permanent and severe disability,
the protester presents evidence that the concern is not con-
trolled by the veteran, spouse, or permanent caregiver of such
veteran.

(2) Assertions that a protested concern is not a service-
disabled veteran-owned small business concern, without set-
ting forth specific facts or allegations, will not be considered
by SBA (see 13 CFR 125.25(b)).

(e) Protest by an interested party. (1) An offeror shall sub-
mit its protest to the contracting officer

(i) To be received by close of business on the fifth
business day after bid opening (in sealed bid acquisitions); or

(if) To be received by close of business on the fifth
business day after notification by the contracting officer of the
apparently successful offeror for negotiated acquisitions).

(2) Any protest received after the designated time limits
is untimely, unless it is from the contracting officer or SBA.

(f)(1) The contracting officer shall forward all protests to
SBA. The protests are to be submitted to SBA’s Director,
Office of Government Contracting, U.S. Small Business
Administration, 409 Third Street, SW, Washington, DC
20416 or by fax to 202-205-6390, Attn: Service-Disabled
Veteran Status Protest.

(2) The protest shall include a referral letter written by
the contracting officer with information pertaining to the
solicitation. The referral letter must include the following
information to allow SBA to determine timeliness and stand-
ing:

(i) The solicitation number (or an electronic link to
or a paper copy of the solicitation).

(ii) The name, address, telephone number, fax num-
ber, and email address of the contracting officer.

(iif) Whether the contract was sole-source or set-
aside.

(iv) Whether the protestor submitted an offer.

(v) Whether the protested concern was the apparent
successful offeror.

(vi) When the protested concern submitted its offer.

(vii) Whether the acquisition was conducted using
sealed bid or negotiated procedures.

(viii) The bid opening date, if applicable.

(ix) The date the contracting officer received the pro-
test.

(X) The date the protestor received notification about
the apparent successful offeror, if applicable.

(xi) Whether a contract has been awarded.

(g) SBA will notify the protester and the contracting officer
of the date SBA received the protest.

(h) Before SBA decision. (1) After receiving a protest
involving the apparent successful offeror's status as a service-
disabled veteran-owned small business concern, the contract-
ing officer shall either—

(i) Withhold award of the contract until SBA deter-
mines the status of the protested concern; or

(ii) Award the contract after receipt of the protest but
before SBA issues its decision if the contracting officer deter-
mines in writing that an award must be made to protect the
public interest.

(2) SBA will determine the merits of the status protest
within 15 business days after receipt of a protest, or within any
extension of time granted by the contracting officer.

(3) If SBA does not issue its determination within 15
business days, or within any extension of time that is granted,
the contracting officer may award the contract after determin-
ing in writing that there is an immediate need to award the
contract and that waiting until SBA makes its determination
will be disadvantageous to the government. This determina-
tion shall be provided to the SBA's Director, Office of Gov-
ernment Contracting and a copy shall be included in the
contract file.

(i) After SBA decision. SBA will notify the contracting offi-
cer, the protester, and the protested concern of its determina-
tion. The determination is effective immediately and is final
unless overturned on appeal by SBA’s Office of Hearings and
Appeals (OHA) pursuant to 13 CFR part 134.

(1) If the contracting officer has withheld contract
award and SBA has determined that the protested concern is
an eligible SDVOSB or dismissed all protests against the pro-
tested concern, the contracting officer may award the contract
to the protested concern. If OHA subsequently overturns the
SBA Director for Government Contracting’s determination or
dismissal, the contracting officer may apply the OHA decision
to the procurement in question.

(2) If the contracting officer has withheld contract
award, SBA has sustained the protest and determined that the
concern is not an SDVOSB, and no OHA appeal has been
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filed, then the contracting officer shall not award the contract
to the protested concern.

(3) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section,
the contract has been awarded, and SBA’s ruling sustaining
the protest is received after award—

(i) The contracting officer shall terminate the con-
tract, unless the contracting officer has made a written deter-
mination that termination is not in the best interests of the
Government. However, the contracting officer shall not exer-
cise any options or award further task or delivery orders;

(ii) The contracting officer shall update the FPDS to
reflect the final SBA decision; and

(iif) The concern must remove its designation in the
System for Award Management (SAM) as a SDVOSB con-
cern, and shall not submit an offer as a SDVOSB concern,
until SBA issues a decision that the ineligibility is resolved.

(4) If the contracting officer has made a written deter-
mination in accordance with (h)(1)(ii) or (h)(3) of this section
and awarded the contract to the protested firm, SBA has sus-
tained the protest and determined that the concern is not a
SDVOSB, and a timely OHA appeal has been filed, then the
contracting officer shall consider whether performance can be
suspended until an OHA decision is rendered.

(5) If OHA affirms the SBA Director for Government
Contracting’s determination finding the protested concern is
ineligible—

(i) The contracting officer shall terminate the con-
tract unless the contracting officer has made a written deter-
mination that it is not in the best interest of the Government.
However, the contracting officer shall not exercise any
options or award further task or delivery orders;

(i) The contracting officer shall update the FPDS to
reflect OHA’s decision; and

(iif) The concern shall remove its designation in
SAM as a SDVOSB concern, until SBA issues a decision that
the ineligibility is resolved or OHA finds the concern is eligi-
ble on appeal.

(6) A concern found to be ineligible may not submit
future offers as an SDVOSB concern until the concern
demonstrates to SBA’s satisfaction that it has overcome the
reason for the protest and SBA issues a decision to this effect.

(j) Appeals of SDVOSB status determinations. The pro-
tested SDVOSB small business concern, the protester, or the
contracting officer may file appeals of protest determinations
to OHA. OHA must receive the appeal no later than 10 busi-
ness days after the date of receipt of the protest determination.
SBA will dismiss an untimely appeal. See Subpart E “Rules
of Practice for Appeals From Service-Disabled Veteran
Owned Small Business Concerns Protests” at 13 CFR
134.501 through 134.515 for SBA’s appeals regulations.

(k) The appeal must be in writing. The appeal must iden-
tify the protest determination being appealed and must set
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forth a full and specific statement as to why the SDVOSB pro-
test determination is alleged to be based on a clear error of fact
or law, together with an argument supporting such allegation.

(I) The party appealing the decision must provide notice of
the appeal to—

(1) The contracting officer;

(2) Director, Office of Government Contracting, U.S.
Small Business Administration, 409 Third Street, SW., Wash-
ington, DC 20416, facsimile 202-205-6390;

(3) The protested SDVVOSB concern or the original pro-
tester, as appropriate; and

(4) Associate General Counsel for Procurement Law,
U.S. Small Business Administration, 409 Third Street, SW.,
Washington, DC 20416, facsimile 202-205-6873, or e-mail at
OPLService@sha.gov.

(m) OHA will make its decision within 15 business days of
the receipt of the appeal, if practicable. SBA will provide a
copy of the decision to the contracting officer, the protester,
and the protested SDVVOSB small business concern. The OHA
decision regarding the status of the concern is final and is
binding on the parties.

19.308 Protesting a firm’s status as an economically
disadvantaged women-owned small business concern
or women-owned small business concern eligible under
the Women-Owned Small Business Program.

(a) Definition. Interested party, as used in this section, has
the meaning given in 13 CFR 127.102.

(b)(1) For sole source acquisitions, the contracting officer
or SBA may protest the offeror’s status as an economically
disadvantaged women-owned small business (EDWOSB)
concern or as a WOSB concern eligible under the WOSB Pro-
gram. For all other acquisitions, an interested party (see 13
CFR 127.102) may protest the apparent successful offeror’s
EDWOSB or WOSB status.

(2) SBA’s protest regulations are found in subpart F

“Protests” at 13 CFR 127.600 through 127.605.

(c) Protests relating to small business size status are subject
to the procedures of 19.302. An interested party seeking to
protest both the small business size and WOSB or EDWOSB
status of an apparent successful offeror shall file two separate
protests.

(d) All protests shall be in writing and must state all spe-
cific grounds for the protest.

(1) SBA will consider protests challenging the status of

a concern if—

(i) The protest presents evidence that the concern is
not at least 51 percent owned and controlled by one or more
women who are United States citizens; or

(ii) The protest presents evidence that the concern is
not at least 51 percent owned and controlled by one or more
economically disadvantaged women, when it is in connection
with an EDWOSB contract.
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Subpart 19.15—Women-Owned Small
Business Program.

19.1500 General.

(@) Section 8(m) of the Small Business Act (15 U.S.C.
637(m)) created the Women-Owned Small Business (WOSB)
Program.

(b) The purpose of the WOSB Program is to ensure
women-owned small business concerns have an equal oppor-
tunity to participate in Federal contracting and to assist agen-
cies in achieving their women-owned small business
participation goals (see 13 part CFR 127).

(c) An economically disadvantaged women-owned small
business (EDWOSB) concern or WOSB concern eligible
under the WOSB Program is a subcategory of “women-owned
small business concern” as defined in 2.101.

19.1501 Definition.

“WOSB Program Repository” means a secure, Web-based
application that collects, stores, and disseminates documents
to the contracting community and SBA, which verify the eli-
gibility of a business concern for a contract to be awarded
under the WOSB Program.

19.1502 Applicability.
The procedures in this subpart apply to all Federal agencies
that employ one or more contracting officers.

19.1503 Status.

(a) Status as an EDWOSB concern or WOSB concern eli-
gible under the WOSB Program is determined in accordance
with 13 CFR part 127.

(b) The contracting officer shall verify that the offeror—

(1) Is registered in the System for Award Management
(SAM);

(2) Is self-certified as an EDWOSB or WOSB concern
in SAM; and

(3) Has submitted documents verifying its eligibility at
the time of initial offer to the WOSB Program Repository. The
contract shall not be awarded until all required documents are
received.

(c)(1) An EDWOSB concern or WOSB concern eligible
under the WOSB Program that has been certified by a SBA
approved third party certifier, (which includes SBA certifica-
tion under the 8(a) Program), must provide the following eli-
gibility requirement documents—

(i) The third-party certification;
(if) SBA’s WOSB Program Certification form (SBA
Form 2413 for WOSB concerns eligible under the WOSB
Program and SBA Form 2414 for EDWOSB concerns); and
(iii) The joint venture agreement, if applicable.
(2) An EDWOSB concern or WOSB concern eligible
under the WOSB Program that has not been certified by an

SBA approved third party certifier or by SBA under the 8(a)
Program, must provide the following documents:

(i) The U.S. birth certificate, naturalization docu-
mentation, or unexpired U.S. passport for each woman owner.

(ii) The joint venture agreement, if applicable.

(iii) For limited liability companies, articles of orga-
nization (also referred to as certificate of organization or arti-
cles of formation) and any amendments, and the operating
agreement and any amendments.

(iv) For corporations, articles of incorporation and
any amendments, by-laws and any amendments, all issued
stock certificates, including the front and back copies, signed
in accord with the by-laws, stock ledger, and voting agree-
ments, if any.

(v) For partnerships, the partnership agreement and
any amendments.

(vi) For sole proprietorships, corporations, limited
liability companies and partnerships if applicable, the
assumed/fictitious name certificate(s).

(vii) SBA’'s WOSB Program Certification form
(SBA Form 2413 for WOSB concerns eligible under the
WOSB Program and SBA Form 2414 for EDWOSB con-
cerns).

(viii) For EDWOSB concerns, in addition to the
above, the SBA Form 413, Personal Financial Statement,
available to the public at http://www.sba.gov/tools/Forms/
index.html, for each woman claiming economic disadvan-
tage.

(d)(1) A contracting officer may accept a concern’s self-
certification as accurate for a specific procurement reserved
for award under this subpart if—

(i) The apparent successful WOSB eligible under the
WOSB Program or EDWOSB offeror provided the required
documents;

(ii) There has been no protest or other credible infor-
mation that calls into question the concern’s eligibility as an
EDWOSB concern or WOSB concern eligible under the
WOSB Program; and

(iii) There has been no decision issued by SBA as a
result of a current eligibility examination finding the concern
did not qualify as an EDWOSB concern or WOSB concern
eligible under the WOSB Program at the time it submitted its
initial offer.

(2) The contracting officer shall file a status protest in
accordance with 19.308 if—

(i) There is information that questions the eligibility
of a concern; or

(ii) The concern fails to provide all of the required
documents to verify its eligibility.

(e) If there is a decision issued by SBA as a result of a cur-
rent eligibility examination finding that the concern did not
qualify as an EDWOSB concern or WOSB concern eligible
under the WOSB Program, the contracting officer may termi-
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nate the contract, and shall not exercise any option nor award
further task or delivery orders. The contracting officer shall
not count or include the award toward the small business
accomplishments for an EDWOSB concern or WOSB con-
cern eligible under the WOSB Program and must update
FPDS from the date of award.

(f) A joint venture may be considered an EDWOSB con-
cern or WOSB concern eligible under the WOSB Program if
it meets the requirements of 13 CFR 127.506.

(g) An EDWOSB concern or WOSB concern eligible
under the WOSB Program that is a non-manufacturer, as
defined in 13 CFR 121.406(b), may submit an offer on a
requirement set aside for an EDWOSB concern or a WOSB
concern eligible under the WOSB Program with a NAICS
code for supplies, if it meets the requirements under the non-
manufacturer rule set forth in that regulation.

19.1504 Exclusions.

This subpart does not apply to—

(a) Requirements that an 8(a) concern is currently perform-
ing under the 8(a) Program or that SBA has accepted for per-
formance under the authority of the 8(a) Program, unless SBA
has consented to release the requirements from the 8(a) Pro-
gram;

(b) Requirements that can be satisfied through award to—

(1) Federal Prison Industries, Inc. (see subpart 8.6); or
(2) AbilityOne participating non-profit agencies for the
blind or severely disabled (see subpart 8.7);

(c) Orders under indefinite-delivery contracts (see subpart
16.5). (But see 16.505(b)(2)(i)(F) for discretionary set-asides
of orders); or

(d) Orders against Federal Supply Schedules (see subpart
8.4). (But see 8.405-5 for discretionary set-asides of orders.)

19.1505 Set-aside procedures.

(a) The contracting officer—

(1) Shall comply with 19.203 before deciding to set
aside an acquisition under the WOSB Program.

(2) May set aside acquisitions exceeding the micro-pur-
chase threshold for competition restricted to EDWOSB con-
cerns or WOSB concerns eligible under the WOSB Program
when the acquisition—

(i) Is assigned a NAICS code in which SBA has
determined that WOSB concerns are underrepresented in Fed-
eral procurement; or

(ii) Is assigned a NAICS code in which SBA has
determined that WOSB concerns are substantially underrep-
resented in Federal procurement, as specified on SBA’s Web
site at http://www.sha.gov/WQOSB.

(b) For requirements in NAICS codes designated by SBA
as underrepresented, a contracting officer may restrict com-
petition to EDWQOSB concerns if the contracting officer has a
reasonable expectation based on market research that—
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(1) Two or more EDWOSB concerns will submit offers
for the contract and;

(2) Contract award will be made at a fair and reasonable
price.

(c) A contracting officer may restrict competition to
WOSB concerns eligible under the WOSB Program (includ-
ing EDWOSB concerns), for requirements in NAICS codes
designated by SBA as substantially underrepresented if there
is a reasonable expectation based on market research that—

(1) Two or more WOSB concerns eligible under the
WOSB Program (including EDWOSB concerns), will submit
offers and,;

(2) Contract award may be made at a fair and reasonable
price.

(d) The contracting officer may make an award, if only one
acceptable offer is received from a qualified EDWOSB con-
cern or WOSB concern eligible under the WOSB Program.

(e) The contracting officer must check whether the appar-
ently successful offeror filed all the required eligibility docu-
ments, and file a status protest if any documents are missing.
See 19.1503(d)(2).

(f) If no acceptable offers are received from an EDWOSB
concern or WOSB concern eligible under the WOSB Pro-
gram, the set-aside shall be withdrawn and the requirement, if
still valid, must be considered for set aside in accordance with
19.203 and subpart 19.5.

(g) If the contracting officer rejects a recommendation by
SBA’s Procurement Center Representative—

(1) The contracting officer shall notify the procurement
center representative as soon as practicable;

(2) SBA shall notify the contracting officer of its intent
to appeal the contracting officer’s decision no later than five
business days after receiving notice of the contracting offi-
cer’s decision;

(3) The contracting officer shall suspend further action
regarding the procurement until the head of the agency issues
a written decision on the appeal, unless the head of the agency
makes a written determination that urgent and compelling cir-
cumstances which significantly affect the interests of the
United States compel award of the contract;

(4) Within 15 business days of SBA’s notification to the
head of the contracting activity, SBA shall file a formal appeal
to the head of the agency, or the appeal will be determined
withdrawn; and

(5) The head of the agency, or designee, shall specify in
writing the reasons for a denial of an appeal brought under this
section.

19.1506 Women-Owned Small Business Program sole
source awards.
(a) A contracting officer shall consider a contract award to
an EDWOSB concern on a sole source basis (see
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6.302-5(b)(7)) before considering small business set-asides
(see 19.203 and subpart 19.5) provided none of the exclusions
at 19.1504 apply and—

(1) The acquisition is assigned a NAICS code in which
SBA has determined that WOSB concerns are underrepre-
sented in Federal procurement;

(2) The contracting officer does not have a reasonable
expectation that offers would be received from two or more
EDWOSB concerns; and

(3) The conditions in paragraph (c) of this section exist.

(b) A contracting officer shall consider a contract award to
a WOSB concern (including EDWOSB concerns) eligible
under the WOSB Program on a sole source basis (see
6.302-5(b)(7)) before considering small business set-asides
(see 19.203 and subpart 19.5) provided none of the exclusions
at 19.1504 apply and—

(1) The acquisition is assigned a NAICS code in which
SBA has determined that WOSB concerns are substantially
underrepresented in Federal procurement;

(2) The contracting officer does not have a reasonable
expectation that offers would be received from two or more
WOSB concerns (including EDWOSB concerns); and

(3) The conditions in paragraph (c) of this section exist.

(c)(1) The anticipated award price of the contract, includ-
ing options, will not exceed—
(i) $6.5 million for a requirement within the NAICS
codes for manufacturing; or
(if) $4 million for a requirement within any other
NAICS codes.

(2) The EDWOSB concern or WOSB concern has been
determined to be a responsible contractor with respect to per-
formance.

(3) The award can be made at a fair and reasonable
price.

(d) The SBA has the right to appeal the contracting offi-
cer’s decision not to make a sole source award to either an
EDWOSB concern or WOSB concern eligible under the
WOSB program.

19.1507 Contract clauses.

(@) The contracting officer shall insert the clause
52.219-29, Notice of Set-Aside for, or Sole Source Award to,
Economically Disadvantaged Women-owned Small Business
Concerns, in solicitations and contracts for acquisitions that
are set aside or reserved for, or awarded on a sole source basis
to, EDWOSB concerns under 19.1505(b) or 19.1506(a). This
includes multiple-award contracts when orders may be set
aside for EDWQOSB concerns as described in 8.405-5 and
16.505(b)(2)(i)(F).

(b) The contracting officer shall insert the clause
52.219-30, Notice of Set-Aside for, or Sole Source Award to,
Women-Owned Small Business Concerns Eligible Under the
Women-Owned Small Business Program, in solicitations and
contracts for acquisitions that are set aside or reserved for, or
awarded on a sole source basis to WOSB concerns under
19.1505(c) or 19.1506(b). This includes multiple-award con-
tracts when orders may be set aside for WOSB concerns eli-
gible under the WOSB Program as described in 8.405-5 and
16.505(b)(2)(i)(F).

* * *

19.15-3
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52.215-20 Requirements for Certified Cost or Pricing Data
and Data Other Than Certified Cost or Pricing
Data.

52.215-21 Requirements for Certified Cost or Pricing Data
and Data Other Than Certified Cost or Pricing
Data—Modifications.

52.215-22 Limitations on Pass-Through Charges—
Identification of Subcontract Effort.

52.215-23 Limitations on Pass-Through Charges.

52.216-1 Type of Contract.

52.216-2 Economic Price Adjustment—Standard Supplies.

52.216-3 Economic Price Adjustment—Semistandard
Supplies.

52.216-4 Economic Price Adjustment—Labor and
Material.

52.216-5 Price Redetermination—Prospective.

52.216-6 Price Redetermination—Retroactive.

52.216-7 Allowable Cost and Payment.

52.216-8 Fixed Fee.

52.216-9 Fixed Fee—Construction.

52.216-10 Incentive Fee.

52.216-11 Cost Contract—No Fee.

52.216-12 Cost-Sharing Contract—No Fee.

52.216-13 [Reserved]

52.216-14 [Reserved]

52.216-15 Predetermined Indirect Cost Rates.

52.216-16 Incentive Price Revision—Firm Target.

52.216-17 Incentive Price Revision—Successive Targets.

52.216-18 Ordering.

52.216-19 Order Limitations.

52.216-20 Definite Quantity.

52.216-21 Requirements.

52.216-22 Indefinite Quantity.

52.216-23 Execution and Commencement of Work.

52.216-24 Limitation of Government Liability.

52.216-25 Contract Definitization.

52.216-26 Payments of Allowable Costs Before
Definitization.

52.216-27 Single or Multiple Awards.

52.216-28 Multiple Awards for Advisory and Assistance
Services.

52.216-29 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition With Adequate Price Competition.

52.216-30 Time-and-Materials/Labor-Hour Proposal
Requirements—Non-Commercial Item
Acquisition Without Adequate Price
Competition.

52.216-31 Time-and-Materials/Labor-Hour Proposal

Requirements—Commercial Item Acquisition.

[Reserved]

Cancellation Under Multi-year Contracts.

Evaluation Exclusive of Options.

52.217-1
52.217-2
52.217-3

52.217-4 Evaluation of Options Exercised at Time of

Contract Award.

Evaluation of Options.

Option for Increased Quantity.

Option for Increased Quantity—Separately Priced

Line Item.

Option to Extend Services.

Option to Extend the Term of the Contract.

[Reserved]

Small Business Program Representations.

Equal Low Bids.

Notice of HUBZone Set-Aside or Sole Source

Award.

Notice of Price Evaluation Preference for

HUBZone Small Business Concerns.

[Reserved]

Notice of Total Small Business Set-Aside.

Notice of Partial Small Business Set-Aside.

52.219-8 Utilization of Small Business Concerns.

52.219-9 Small Business Subcontracting Plan.

52.219-10 Incentive Subcontracting Program.

52.219-11 Special 8(a) Contract Conditions.

52.219-12 Special 8(a) Subcontract Conditions.

52.219-13 Notice of Set-Aside of Orders.

52.219-14 Limitations on Subcontracting.

52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan.

52.219-17 Section 8(a) Award.

52.219-18 Notification of Competition Limited to Eligible
8(a) Concerns.

52.219-19 [Reserved]

52.219-20 [Reserved]

52.219-21 [Reserved]

52.219-22 [Reserved]

52.219-23 [Reserved]

52.219-24 [Reserved]

52.219-25 [Reserved]

52.219-26 [Reserved]

52.219-27 Notice of Service-Disabled Veteran-Owned
Small Business Set-Aside.

52.219-28 Post-Award Small Business Program
Rerepresentation.

52.219-29 Notice of Set-Aside for, or Sole Source Award to,
Economically Disadvantaged Women-Owned
Small Business Concerns.

52.219-30 Notice of Set-Aside for, or Sole Source Award to,
Women-Owned Small Business Concerns
Eligible Under the Women-Owned Small
Business Program.

52.220  [Reserved]

52.221 [Reserved]

52.222-1 Notice to the Government of Labor Disputes.

52.222-2 Payment for Overtime Premiums.

52.217-5
52.217-6
52.217-7

52.217-8
52.217-9
52.218

52.219-1
52.219-2
52.219-3

52.219-4
52.219-5

52.219-6
52.219-7

52-3
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52.222-3 Convict Labor.

52.222-4 Contract Work Hours and Safety Standards —

Overtime Compensation.

Construction Wage Rate Requirements—

Secondary Site of the Work.

52.222-6 Construction Wage Rate Requirements.

52.222-7 Withholding of Funds.

52.222-8 Payrolls and Basic Records.

52.222-9 Apprentices and Trainees.

52.222-10 Compliance with Copeland Act Requirements.

52.222-11 Subcontracts (Labor Standards).

52.222-12 Contract Termination—Debarment.

52.222-13 Compliance with Construction Wage Rate
Requirements and Related Regulations.

52.222-14 Disputes Concerning Labor Standards.

52.222-15 Certification of Eligibility.

52.222-16 Approval of Wage Rates.

52.222-17 Nondisplacement of Qualified Workers.

52.222-18 Certification Regarding Knowledge of Child
Labor for Listed End Products.

52.222-19 Child Labor—Cooperation with Authorities and
Remedies.

52.222-20 Contracts for Materials, Supplies, Articles, and
Equipment Exceeding $15,000.

52.222-21 Prohibition of Segregated Facilities.

52.222-22 Previous Contracts and Compliance Reports.

52.222-23 Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for
Construction.

52.222-24 Preaward On-Site Equal Opportunity Compliance
Evaluation.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance Requirements for
Construction.

52.222-28 [Reserved]

52.222-29 Notification of Visa Denial.

52.222-30 Construction Wage Rate Requirements—Price
Adjustment (None or Separately Specified
Method).

52.222-31 Construction Wage Rate Requirements—Price
Adjustment (Percentage Method).

52.222-32 Construction Wage Rate Requirements—Price
Adjustment (Actual Method).

52.222-33 Notice of Requirement for Project Labor
Agreement.

52.222-34 Project Labor Agreement.

52.222-35 Equal Opportunity for Veterans.

52.222-36 Equal Opportunity for Workers with Disabilities.

52.222-37 Employment Reports on Veterans.

52.222-38 Compliance with Veterans’ Employment
Reporting Requirements.

52.222-5

52-4 (FAC 2005-86)

52.222-39 [Reserved]

52.222-40 Notification of Employee Rights Under the
National Labor Relations Act.

52.222-41 Service Contract Labor Standards.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract
Labor Standards—Price Adjustment (Multiple
Year and Option Contracts).

52.222-44 Fair Labor Standards Act and Service Contract
Labor Standards—~Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

52.222-47 [Reserved]

52.222-48 Exemption from Application of the Service
Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain
Equipment-Certification.

52.222-49 Service Contract Labor Standards—~Place of
Performance Unknown.

52.222-50 Combating Trafficking in Persons.

52.222-51 Exemption from Application of the Service
Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain
Equipment—Requirements.

52.222-52 Exemption from Application of the Service
Contract Labor Standards to Contracts for Certain
Services—Certification.

52.222-53 Exemption from Application of the Service
Contract Labor Standards to Contracts for Certain
Services—Requirements.

52.222-54 Employment Eligibility Verification.

52.222-55 Minimum Wages Under Executive Order 13658.

52.222-56 Certification Regarding Trafficking in Persons
Compliance Plan.

52.223-1 Biobased Product Certification.

52.223-2  Affirmative Procurement of Biobased Products

Under Service and Construction Contracts.

Hazardous Material Identification and Material

Safety Data.

Recovered Material Certification.

Pollution Prevention and Right-to-Know

Information.

Drug-Free Workplace.

Notice of Radioactive Materials.

[Reserved]

Estimate of Percentage of Recovered Material

Content for EPA-Designated Items.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air Conditioners.

52.223-13 Acquisition of EPEAT®-Registered Imaging
Equipment.

52.223-14 Acquisition of EPEAT®-Registered Televisions.

52.223-3

52.223-4
52.223-5

52.223-6
52.223-7
52.223-8
52.223-9



SUBPART 52.2—TEXT OF PROVISIONS AND CLAUSES

52.212-4

(B) Affected contract number and delivery order
number, if applicable;

(C) Affected contract line item or subline item, if
applicable; and

(D) Contractor point of contact.

(ii) Provide a copy of the remittance and supporting
documentation to the Contracting Officer.

(6)(i) All amounts that become payable by the Contrac-
tor to the Government under this contract shall bear simple
interest from the date due until paid unless paid within 30 days
of becoming due. The interest rate shall be the interest rate
established by the Secretary of the Treasury, as provided in 41
U.S.C. 7109, which is applicable to the period in which the
amount becomes due, and then at the rate applicable for each six
month period as established by the Secretary until the amount
is paid.

(i) The Government may issue a demand for payment
to the Contractor upon finding a debt is due under the contract.

(iii) Final Decisions. The Contracting Officer will
issue a final decision as required by 33.211 if—

(A) The Contracting Officer and the Contractor are
unable to reach agreement on the existence or amount of a debt
in a timely manner;

(B) The Contractor fails to liquidate a debt previ-
ously demanded by the Contracting Officer within the timeline
specified in the demand for payment unless the amounts were
not repaid because the Contractor has requested an installment
payment agreement; or

(C) The Contractor requests a deferment of collec-
tion on a debt previously demanded by the Contracting Officer
(see FAR 32.607-2).

(iv) If a demand for payment was previously issued
for the debt, the demand for payment included in the final deci-
sion shall identify the same due date as the original demand for
payment.

(v) Amounts shall be due at the earliest of the follow-
ing dates:

(A) The date fixed under this contract.

(B) The date of the first written demand for pay-
ment, including any demand for payment resulting from a
default termination.

(vi) The interest charge shall be computed for the
actual number of calendar days involved beginning on the due
date and ending on—

(A) The date on which the designated office
receives payment from the Contractor;

(B) The date of issuance of a Government check
to the Contractor from which an amount otherwise payable has
been withheld as a credit against the contract debt; or

(C) The date on which an amount withheld and
applied to the contract debt would otherwise have become pay-
able to the Contractor.

(vii) The interest charge made under this clause may
be reduced under the procedures prescribed in 32.608-2 of the

Federal Acquisition Regulation in effect on the date of this con-
tract.

(viii) Upon receipt and approval of the invoice desig-
nated by the Contractor as the “completion invoice” and sup-
porting documentation, and upon compliance by the Contractor
with all terms of this contract, any outstanding balances will be
paid within 30 days unless the parties agree otherwise. The
completion invoice, and supporting documentation, shall be
submitted by the Contractor as promptly as practicable follow-
ing completion of the work under this contract, but in no event
later than 1 year (or such longer period as the Contracting Offi-
cer may approve in writing) from the date of completion.

(7) Release of claims. The Contractor, and each assignee
under an assignment entered into under this contract and in
effect at the time of final payment under this contract, shall exe-
cute and deliver, at the time of and as a condition precedent to
final payment under this contract, a release discharging the
Government, its officers, agents, and employees of and from all
liabilities, obligations, and claims arising out of or under this
contract, subject only to the following exceptions.

(i) Specified claims in stated amounts, or in estimated
amounts if the amounts are not susceptible to exact statement by
the Contractor.

(if) Claims, together with reasonable incidental
expenses, based upon the liabilities of the Contractor to third
parties arising out of performing this contract, that are not
known to the Contractor on the date of the execution of the
release, and of which the Contractor gives notice in writing to
the Contracting Officer not more than 6 years after the date of
the release or the date of any notice to the Contractor that the
Government is prepared to make final payment, whichever is
earlier.

(iii) Claims for reimbursement of costs (other than
expenses of the Contractor by reason of its indemnification of
the Government against patent liability), including reasonable
incidental expenses, incurred by the Contractor under the terms
of this contract relating to patents.

(8) Prompt payment. The Government will make pay-
ment in accordance with the Prompt Payment Act (31 U.S.C.
3903) and prompt payment regulations at 5 CFR part 1315.

(9) Electronic Funds Transfer (EFT). If the Government
makes payment by EFT, see 52.212-5(b) for the appropriate
EFT clause.

(10) Discount. In connection with any discount offered
for early payment, time shall be computed from the date of the
invoice. For the purpose of computing the discount earned, pay-
ment shall be considered to have been made on the date that
appears on the payment check or the specified payment date if
an electronic funds transfer payment is made.

(I) Termination for the Government’s convenience. The
Government reserves the right to terminate this contract, or any
part hereof, for its sole convenience. In the event of such termi-
nation, the Contractor shall immediately stop all work hereun-
der and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this con-
tract, the Contractor shall be paid an amount for direct labor

(FAC 2005-86) 52.2-37
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hours (as defined in the Schedule of the contract) determined by
multiplying the number of direct labor hours expended before
the effective date of termination by the hourly rate(s) in the con-
tract, less any hourly rate payments already made to the Con-
tractor plus reasonable charges the Contractor can demonstrate
to the satisfaction of the Government using its standard record
keeping system that have resulted from the termination. The
Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this pur-
pose. This paragraph does not give the Government any right to
audit the Contractor’s records. The Contractor shall not be paid
for any work performed or costs incurred that reasonably could
have been avoided.

(m) Termination for cause. The Government may termi-
nate this contract, or any part hereof, for cause in the event of
any default by the Contractor, or if the Contractor fails to com-
ply with any contract terms and conditions, or fails to provide
the Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any amount
for supplies or services not accepted, and the Contractor shall
be liable to the Government for any and all rights and remedies
provided by law. If it is determined that the Government
improperly terminated this contract for default, such termina-
tion shall be deemed a termination for convenience.

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
CoMMERCIAL ITEMS (DEC 2015)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.209-10, Prohibition on Contracting with Inverted
Domestic Corporations (Nov 2015)

(2) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(3) 52.233-4, Applicable Law for Breach of Contract
Claim (OcT 2004)(Public Laws 108-77 and 108-78 (19
U.S.C. 3805 note)).

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

__ (1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (SEPT 2006), with Alternate I (OcT 1995)
(41 U.S.C. 4704 and 10 U.S.C. 2402).

52.2-38

__(2) 52.203-13, Contractor Code of Business Ethics
and Conduct (OcT 2015) (41 U.S.C. 3509)).

_(3) 52.203-15, Whistleblower Protections under the
American Recovery and Reinvestment Act of 2009
(JUNE 2010) (Section 1553 of Pub. L. 111-5). (Applies to
contracts funded by the American Recovery and
Reinvestment Act of 2009.)

__ (4) 52.204-10, Reporting Executive Compensation
and First-Tier Subcontract Awards (OcT 2015) (Pub. L. 109-
282) (31 U.S.C. 6101 note).

__ (5) [Reserved].

__ (6) 52.204-14, Service Contract Reporting
Requirements (JAN 2014) (Pus. L. 111-117, section 743 OF
Div. C).

(7)) 52.204-15, Service Contract Reporting
Requirements for Indefinite-Delivery Contracts (JAN 2014)
(PuB. L. 111-117, section 743 oF Div. C).

__ (8) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment. (OcT 2015) (31 U.S.C. 6101
note).

_(9) 52.209-9, Updates of Publicly Available
Information Regarding Responsibility Matters (JuL 2013) (41
U.S.C. 2313).

__(10) [Reserved].

_ (11)(1)52.219-3, Notice of HUBZone Set-Aside or
Sole-Source Award (Nov 2011) (15 U.S.C. 657a).

__ (i) Alternate | (Nov 2011) of 52.219-3.

_ (12)(i)52.219-4, Notice of Price Evaluation Prefer-
ence for HUBZone Small Business Concerns (OcT 2014) (if
the offeror elects to waive the preference, it shall so indicate
in its offer) (15 U.S.C. 657a).

__ (ii) Alternate 1 (JAN 2011) of 52.219-4.

_ (13) [Reserved]

_ (14)(i) 52.219-6, Notice of Total Small Business
Set-Aside (Nov 2011) (15 U.S.C. 644).

__ (i) Alternate | (Nov 2011).
__(iii) Alternate Il (Nov 2011).

_ (15)(i) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).

__ (i) Alternate | (OcT 1995) of 52.219-7.
__(iii) Alternate 11 (MAR 2004) of 52.219-7.

__ (16) 52.219-8, Utilization of Small Business
Concerns (OcT 2014) (15 U.S.C. 637(d)(2) and (3)).

_(A7N)(i) 52.219-9, Small Business Subcontracting
Plan (OcT 2015) (15 U.S.C. 637(d)(4)).

__ (i) Alternate | (OcT 2001) of 52.219-9.
__ (iii) Alternate Il (OcT 2001) of 52.219-9.
__(iv) Alternate I11 (OcT 2015) of 52.219-9.

_(18) 52.219-13, Notice of Set-Aside of Orders
(Nov 2011) (15 U.S.C. 644(r)).

_(19) 52.219-14, Limitations on Subcontracting
(Nov 2011) (15 U.S.C. 637(a)(14)).

__ (20) 52.219-16, Liquidated Damages—Subcon-
tracting Plan (JAN 1999) (15 U.S.C. 637(d)(4)(F)(i)).
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_(21)52.219-27, Notice of Service-Disabled Veteran-
Owned Small Business Set-Aside (Nov 2011) (15 U.S.C. 657

.

_ (22) 52.219-28, Post Award Small Business
Program Rerepresentation (JuL 2013) (15 U.S.C. 632(a)(2)).

_(23) 52.219-29, Notice of Set-Aside for, or Sole
Source Award to, Economically Disadvantaged Women-
Owned Small Business Concerns (Dec 2015) (15 U.S.C.
637(m)).

__(24) 52.219-30, Notice of Set-Aside for, or Sole
Source Award to, Women-Owned Small Business Concerns
Eligible Under the Women-Owned Small Business Program
(DEC 2015) (15 U.S.C. 637(m)).

__ (25) b52.222-3, Convict
(E.O. 11755).

__ (26) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2014) (E.O. 13126).

__(27) 52.222-21, Prohibition of Segregated Facilities
(APR 2015).

__ (28) 52.222-26, Equal Opportunity (APR 2015)
(E.O. 11246).

__(29) 52.222-35, Equal Opportunity for \eterans
(OcT 2015)(38 U.S.C. 4212).

__(30)52.222-36, Equal Opportunity for Workers with
Disabilities (JuL 2014) (29 U.S.C. 793).

__(31) 52.222-37, Employment Reports on \eterans
(OcT 2015) (38 U.S.C. 4212).

__(32) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (Dec 2010) (E.O.
13496).

_ (33)(i)52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O. 13627).

__ (i) Alternate 1 (MAR 2015) of 52.222-50 (22
U.S.C. chapter 78 and E.O. 13627).

_(34)52.222-54, Employment Eligibility Verification
(OcT 2015). (Executive Order 12989). (Not applicable to the
acquisition of commercially available off-the-shelf items or
certain other types of commercial items as prescribed in
22.1803.)

_ (35)(i) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Items
(MAY 2008) (42 U.S.C. 6962(c)(3)(A)(ii)). (Not applicable
to the acquisition of commercially available off-the-shelf
items.)

Labor (JUNE 2003)

(i) Alternate I (MAY 2008) of 52.223-9
(42 U.S.C. 6962(i)(2)(C)). (Not applicable to the acquisition
of commercially available off-the-shelf items.)

_ (36)(i)52.223-13, Acquisition of EPEAT®-Regis-
tered Imaging Equipment (Jun 2014) (E.O.s 13423 and
13514).

__(ii) Alternate 1 (OcT 2015) of 52.223-13.
_ (37)(i)52.223-14, Acquisition of EPEAT®-Regis-
tered Televisions (JuN 2014) (E.O.s 13423 and 13514).
__ (i) Alternate | (JuN 2014) of 52.223-14.
__ (38) 52.223-15, Energy Efficiency in Energy-
Consuming Products (Dec 2007) (42 U.S.C. 8259b).

_ (39)(i) 52.223-16,  Acquisition of EPEAT®-
Registered Personal Computer Products (OcT 2015) (E.O.s
13423 and 13514).

__ (i) Alternate I (JuN 2014) of 52.223-16.

__(40) 52.223-18, Encouraging Contractor Policies to
Ban Text Messaging While Driving (AuG 2011) (E.O.
13513).

_ (41) 52.225-1, Buy American—Supplies
(MAY 2014) (41 U.S.C. chapter 83).

_ (42)(i) 52.225-3, Buy American—Free Trade
Agreements—Israeli Trade Act (MAY 2014) (41 U.S.C.
chapter 83, 19 U.S.C. 3301 note, 19 U.S.C. 2112 note, 19
U.S.C. 3805 note, 19 U.S.C. 4001 note, Pub. L. 103-182,
108-77, 108-78, 108-286, 108-302, 109-53, 109-169, 109-
283, 110-138, 112-41, 112-42, and 112-43.

__ (i) Alternate | (MAY 2014) of 52.225-3.
__(iii) Alternate 11 (MAY 2014) of 52.225-3.
__(iv) Alternate 111 (MAY 2014) of 52.225-3.

_ (43) 52.225-5, Trade Agreements (Nov 2013)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

__ (44) 52.225-13, Restrictions on Certain Foreign
Purchases (JUNE 2008) (E.O.’s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__ (45) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (JuL 2013) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

__(46)52.226-4, Notice of Disaster or Emergency Area
Set-Aside (Nov 2007) (42 U.S.C. 5150).

__ (47) 52.226-5, Restrictions on Subcontracting
Outside Disaster or Emergency Area (Nov 2007) (42 U.S.C.
5150).

__(48)52.232-29, Terms for Financing of Purchases of
Commercial Items (FeB 2002) (41 U.S.C. 4505,
10 U.S.C. 2307(f)).

_(49) 52.232-30, Installment
Commercial Items (OcT 1995)

10 U.S.C. 2307(f)).

__(50) 52.232-33, Payment by Electronic Funds
Transfer—System for Award Management (JuL 2013)
(31 U.S.C. 3332).

_(51) 52.232-34, Payment by Electronic Funds
Transfer—Other than System for Award Management

(JuL 2013) (31 U.S.C. 3332).
_(52) 52.232-36,

(MAY 2014) (31 U.S.C. 3332).
_(53) 52.239-1, Privacy or Security Safeguards
(AuG 1996) (5 U.S.C. 552a).

_(54)(i) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

__(ii) Alternate 1 (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:

Payments for
(41 U.S.C. 4505,

Payment by Third Party
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[Contracting Officer check as appropriate.]

_(1)52.222-17, Nondisplacement of Qualified Work-
ers (MAY 2014)(E.O. 13495).

__(2) 52.222-41, Service Contract Labor Standards
(May 2014) (41 U.S.C. chapter 67).

__(3) 52.222-42, Statement of Equivalent Rates for
Federal Hires  (MAY 2014) (29 U.S.C.206  and
41 U.S.C. chapter 67).

__(4)52.222-43, Fair Labor Standards Act and Service
Contract Labor Standards-Price Adjustment (Multiple Year
and Option Contracts) (MAy 2014) (29 U.S.C. 206 and
41 U.S.C. chapter 67).

__(5)52.222-44, Fair Labor Standards Act and Service
Contract Labor Standards—Price Adjustment (MAY 2014)
(29 U.S.C. 206 and 41 U.S.C. chapter 67).

__(6) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for
Maintenance, Calibration, or Repair of Certain Equipment—
Requirements (MAY 2014) (41 U.S.C. chapter 67).

__(7) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services—Requirements (MAY 2014) (41 U.S.C. chapter
67).

__(8) 52.222-55, Minimum Wages Under Executive
Order 13658 (Dec 2015) (E.O. 13658).

_(9) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792).

__(10) 52.237-11, Accepting and Dispensing of $1
Coin (SEPT 2008) (31 U.S.C. 5112(p)(1)).

(d) Comptroller General Examination of Record. The
Contractor shall comply with the provisions of this
paragraph (d) if this contract was awarded using other than
sealed bid, is in excess of the simplified acquisition threshold,
and does not contain the clause at 52.215-2, Audit and
Records—Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is
completely or partially terminated, the records relating to the
work terminated shall be made available for 3 years after any
resulting final termination settlement. Records relating to
appeals under the disputes clause or to litigation or the
settlement of claims arising under or relating to this contract
shall be made available until such appeals, litigation, or claims
are finally resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
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Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in this paragraph (e)(1) in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(i) 52.203-13, Contractor Code of Business Ethics
and Conduct (OcT 2015) (41 U.S.C. 3509).

(if) 52.219-8, Utilization of Small Business Con-
cerns (OcT 2014) (15 U.S.C. 637(d)(2) and (3)), in all sub-
contracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(iii) 52.222-17, Nondisplacement of Qualified
Workers (MAY 2014) (E.O. 13495). Flow down required in
accordance with paragraph (1) of FAR clause 52.222-17.

(iv) 52.222-21, Prohibition of Segregated Facilities
(APR 2015)

(v) 52.222-26, Equal
(E.O. 11246).

(vi) 52.222-35, Equal Opportunity for \eterans
(OcT 2015) (38 U.S.C. 4212).

(vii) 52.222-36, Equal Opportunity for Workers with
Disabilities (JuL 2014) (29 U.S.C. 793).

(viii) 52.222-37, Employment Reports on Veterans
(OcT 2015) (38 U.S.C. 4212)

(ix) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (Dec 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(x) 52.222-41, Service Contract Labor Standards
(MAY 2014) (41 U.S.C. chapter 67).

(xi) __(A)52.222-50, Combating Trafficking in Per-
sons (MAR 2015) (22 U.S.C. chapter 78 and E.O 13627).

__(B) Alternate | (MAR 2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O 13627).

(xii) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment-Require-
ments (MAY 2014) (41 U.S.C. chapter 67).

(xiii) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain
Services-Requirements (MAY 2014) (41 U.S.C. chapter 67).

(xiv) 52.222-54, Employment Eligibility Verifica-
tion (OcT 2015) (E.O. 12989).

(xv) 52.222-55, Minimum Wages Under Executive
Order 13658 (DEec 2015) (E.O. 13658).

(xvi) 52.225-26, Contractors Performing Private
Security Functions Outside the United States (JuL 2013) (Sec-
tion 862, as amended, of the National Defense Authorization
Act for Fiscal Year 2008; 10 U.S.C. 2302 Note).

(xvii) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations (MAY 2014) (42 U.S.C. 1792). Flow

Opportunity (APR 2015)
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down required in accordance with paragraph (e) of FAR
clause 52.226-6.

(xviii) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate | (Feb 2000). As prescribed in 12.301(b)(4)(i),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

Alternate 11 (Oct 2015). As prescribed in 12.301(b)(4)(ii),
substitute the following paragraphs (d)(1) and (e)(1) for para-
graphs (d)(1) and (e)(1) of the basic clause as follows:

(d)(1) The Comptroller General of the United States, an
appropriate Inspector General appointed under section 3 or 8G
of the Inspector General Act of 1978 (5 U.S.C. App.), or an
authorized representative of either of the foregoing officials
shall have access to and right to—

(i) Examine any of the Contractor’s or any subcon-
tractors’ records that pertain to, and involve transactions relat-
ing to, this contract; and

(ii) Interview any officer or employee regarding such
transactions.

(e)(1) Notwithstanding the requirements of the clauses
in paragraphs (a), (b), and (c), of this clause, the Contractor is
not required to flow down any FAR clause in a subcontract for
commercial items, other than—

(i) Paragraph (d) of this clause. This paragraph flows
down to all subcontracts, except the authority of the Inspector
General under paragraph (d)(1)(ii) does not flow down; and

(if) Those clauses listed in this paragraph (e)(1).
Unless otherwise indicated below, the extent of the flow down
shall be as required by the clause—

(A) 52.203-13, Contractor Code of Business Ethics
and Conduct (Oct 2015) (41 U.S.C. 3509).

(B) 52.203-15, Whistleblower Protections Under
the American Recovery and Reinvestment Act of 2009
(Jun 2010) (Section 1553 of Pub. L. 111-5).

(C) 52.219-8, Utilization of Small Business Con-
cerns (Oct 2014) (15 U.S.C. 637(d)(2) and (3)), in all subcon-
tracts that offer further subcontracting opportunities. If the
subcontract (except subcontracts to small business concerns)
exceeds $700,000 ($1.5 million for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
subcontracts that offer subcontracting opportunities.

(D) 52.222-21, Prohibition of Segregated Facilities
(Apr 2015).

(E) 52.222-26, Equal Opportunity (Apr2015)
(E.O. 11246).

(F) 52.222-35, Equal Opportunity for \eterans

(Oct 2015) (38 U.S.C. 4212).
(G) 52.222-36, Equal Opportunity for Workers
with Disabilities (Jul 2014) (29 U.S.C. 793).

(H) 52.222-40, Notification of Employee Rights
Under the National Labor Relations Act (Dec 2010) (E.O.
13496). Flow down required in accordance with paragraph (f)
of FAR clause 52.222-40.

(I) 52.222-41, Service Contract Labor Standards
(May 2014) (41 U.S.C. chapter 67).

(J) __ (1) 52.222-50, Combating Trafficking in
Persons (Mar 2015) (22 U.S.C. chapter 78 and E.O 13627).

__(2) Alternate 1 (Mar2015) of 52.222-50
(22 U.S.C. chapter 78 and E.O 13627).

(K) 52.222-51, Exemption from Application of the
Service Contract Labor Standards to Contracts for Mainte-
nance, Calibration, or Repair of Certain Equipment—Require-
ments (May 2014) (41 U.S.C. chapter 67).

(L) 52.222-53, Exemption from Application of the
Service Contract Labor Standards to Contracts for Certain Ser-
vices—Requirements (May 2014) (41 U.S.C. chapter 67).

(M) 52.222-54, Employment Eligibility Verifica-
tion (Oct 2015) (Executive Order 12989).

(N) 52.222-55, Minimum Wages Under Executive
Order 13658 (Dec 2015) (E.O. 13658).

(0) 52.226-6, Promoting Excess Food Donation to
Nonprofit Organizations. (May 2014) (42 U.S.C. 1792). Flow
down required in accordance with paragraph (e) of FAR clause
52.226-6.

(P) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (Feb 2006) (46 U.S.C. Appx.
1241(b) and 10 U.S.C. 2631). Flow down required in accor-
dance with paragraph (d) of FAR clause 52.247-64.

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies.(1) Titleto the supplies
passes to the Government upon delivery to—

(i) A post office or common carrier for shipment to
the specific destination; or
(ii) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.
(2) Notwithstanding any other provision of the contract,
order, or blanket purchase agreement, the Contractor shall—
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(i) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(ii) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(c) Preparation of invoice.(1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(i) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(if) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(i) Submit the receiving report on the prescribed
form with the invoice; or

(ii) Include the following information on the invoice:

(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—
(1) National stock number and/or manufac-
turer’s part number;
(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) Ifthis contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(i) Ship-To Point.

(if) Mark-For Point.

(iif) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
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being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.
(e) FAST PAY container identification. The
Contractor shall mark all outer shipping containers “FAST
PAY” When outer shipping containers are not marked “FAST
PAY,” the payment office may make fast payment. If the pay-
ment office declines to make fast payment, the Contractor
shall be paid in accordance with procedures applicable to
invoices to which the Fast Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

Thisisafirm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Termsand Conditions—Simplified Acquisitions
(Other Than Commercial Items).

As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (DEC 2015)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of
law or Executive order:
(i) 52.222-3,
(E.O. 11755).

Convict  Labor  (JuN 2003)
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In determining whether dominance exists, consideration shall
be given to all appropriate factors, including volume of busi-
ness, number of employees, financial resources, competitive
status or position, ownership or control of materials, pro-
cesses, patents, license agreements, facilities, sales territory,
and nature of business activity.

(b) If the Contractor represented that it was a small busi-
ness concern prior to award of this contract, the Contractor
shall rerepresent its size status according to paragraph (e) of
this clause or, if applicable, paragraph (g) of this clause, upon
the occurrence of any of the following:

(1) Within 30 days after execution of a novation agree-
ment or within 30 days after modification of the contract to
include this clause, if the novation agreement was executed
prior to inclusion of this clause in the contract.

(2) Within 30 days after a merger or acquisition that
does not require a novation or within 30 days after modifica-
tion of the contract to include this clause, if the merger or
acquisition occurred prior to inclusion of this clause in the
contract.

(3) For long-term contracts—

(i) Within 60 to 120 days prior to the end of the fifth
year of the contract; and

(ii) Within 60 to 120 days prior to the date specified
in the contract for exercising any option thereafter.

(c) The Contractor shall rerepresent its size status in accor-
dance with the size standard in effect at the time of this rerep-
resentation that corresponds to the North American Industry
Classification System (NAICS) code assigned to this contract.
The small business size standard corresponding to this NAICS
code can be found at http://www.sbha.gov/content/table-small-
business-size-standards.

(d) The small business size standard for a Contractor pro-
viding a product which it does not manufacture itself, for a
contract other than a construction or service contract, is 500
employees.

(e) Except as provided in paragraph (g) of this clause, the
Contractor shall make the representation required by para-
graph (b) of this clause by validating or updating all its repre-
sentations in the Representations and Certifications section of
the System for Award Management (SAM) and its other data
in SAM, as necessary, to ensure that they reflect the Contrac-
tor's current status. The Contractor shall notify the contract-
ing office in writing within the timeframes specified in
paragraph (b) of this clause that the data have been validated
or updated, and provide the date of the validation or update.

(f) If the Contractor represented that it was other than a
small business concern prior to award of this contract, the
Contractor may, but is not required to, take the actions
required by paragraphs (e) or (g) of this clause.

(9) If the Contractor does not have representations and cer-
tifications in SAM, or does not have a representation in SAM
for the NAICS code applicable to this contract, the Contractor

is required to complete the following rerepresentation and
submit it to the contracting office, along with the contract
number and the date on which the rerepresentation was com-
pleted:

The Contractor represents that it ? is, ? is not a small busi-
ness concern under NAICS Code assigned
to contract number .

[Contractor to sign and date and insert authorized signer’s
name and title].

(End of clause)

52.219-29 Notice of Set-Aside for, or Sole Source Award
to, Economically Disadvantaged Women-Owned Small
Business Concerns.

As prescribed in 19.1507, insert the following clause:

NOTICE OF SET-ASIDE FOR, OR SOLE SOURCE AWARD TO,
EcoNOMICALLY DISADVANTAGED WOMEN-OWNED
SMALL BUSINESS CONCERNS. (DEC 2015)

(a) Definitions. “Economically disadvantaged women-
owned small business (EDWOSB) concern” means—

A small business concern that is at least 51 percent directly
and unconditionally owned by, and the management and daily
business operations of which are controlled by, one or more
women who are citizens of the United States and who are eco-
nomically disadvantaged in accordance with 13 CFR part 127.
It automatically qualifies as a women-owned small business
(WOSB) concern eligible under the WOSB Program.

“WOSB Program Repository” means a secure, Web-based
application that collects, stores, and disseminates documents
to the contracting community and SBA, which verify the eli-
gibility of a business concern for a contract to be awarded
under the WOSB Program.

(b) Applicability. This clause applies only to—

(1) Contracts that have been set aside or reserved for, or
awarded on a sole source basis to, EDWOSB concerns;

(2) Part or parts of a multiple-award contract that have
been set aside for EDWOSB concerns; and

(3) Orders set aside for EDWOSB concerns under mul-
tiple-award contracts as described in 8.405-5 and
16.505(b)(2)(i)(F).

(c) General. (1) Offers are solicited only from EDWOSB
concerns. Offers received from concerns that are not
EDWOSB concerns will not be considered.

(2) Any award resulting from this solicitation will be
made to an EDWOSB concern.

(3) The contracting officer will ensure that the apparent
successful offeror has provided all required documents to the
WOSB Program Repository. The contract will not be awarded
until all required documents are received.

(d) Agreement. An EDWOSB concern agrees that in the
performance of the contract for—
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(1) Services (except construction), the concern will per-
form at least 50 percent of the cost of the contract incurred for
personnel with its own employees;

(2) Supplies or products (other than procurement from
anon-manufacturer in such supplies or products), the concern
will perform at least 50 percent of the cost of manufacturing
the supplies or products (not including the costs of materials);

(3) General construction, the concern will perform at
least 15 percent of the cost of the contract with its own
employees (not including the costs of materials); and

(4) Construction by special trade contractors, the con-
cern will perform at least 25 percent of the cost of the contract
with its own employees (not including the cost of materials).

(e) Joint Venture. A joint venture may be considered an
EDWOSB concern if—

(1) It meets the applicable size standard corresponding
to the NAICS code assigned to the contract, unless an excep-
tion to affiliation applies pursuant to 13 CFR 121.103(h)(3);

(2) The EDWOSB participant of the joint venture is des-
ignated in the System for Award Management as an
EDWOSB concern;

(3) The parties to the joint venture have entered into a
written joint venture agreement that contains provisions—

(i) Setting forth the purpose of the joint venture;

(i) Designating an EDWOSB concern as the man-
aging venturer of the joint venture, and an employee of the
managing venturer as the project manager responsible for the
performance of the contract;

(iii) Stating that not less than 51 percent of the net
profits earned by the joint venture will be distributed to the
EDWOSB;

(iv) Specifying the responsibilities of the parties with
regard to contract performance, sources of labor, and negoti-
ation of the EDWQOSB contract; and

(v) Requiring the final original records be retained
by the managing venturer upon completion of the EDWOSB
contract performed by the joint venture.

(4) The joint venture performs the applicable percent-
age of work required in accordance with paragraph (d) above;
and

(5) The procuring activity executes the contract in the
name of the EDWOSB or joint venture.

(f) Nonmanufacturer. An EDWOSB concern that is a non-
manufacturer, as defined in 13 CFR 121.406(b) or 19.102(f),
may submit an offer on an EDWOSB requirement with a
NAICS code for supplies, if it meets the requirements under
the non-manufacturer rule set forth in those regulations.

(End of clause)
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52.219-30 Notice of Set-Aside for, or Sole Source Award
to, Women-Owned Small Business Concerns Eligible
Under the Women-Owned Small Business Program.
As prescribed in 19.1507, insert the following clause:

NOTICE OF SET-ASIDE FOR, OR SOLE SOURCE AWARD TO,
WOMEN-OWNED SMALL BUSINESS CONCERNS ELIGIBLE
UNDER THE WOMEN-OWNED SMALL BUSINESS
PROGRAM. (DEC 2015)

(a) Definitions. “Women-owned small business (WOSB)
concern eligible under the WOSB Program” (in accordance
with 13 CFR 127), means a small business concern that is at
least 51 percent directly and unconditionally owned by, and
the management and daily business operations of which are
controlled by, one or more women who are citizens of the
United States.

“WOSB Program Repository” means a secure, Web-based
application that collects, stores, and disseminates documents
to the contracting community and SBA, which verify the eli-
gibility of a business concern for a contract to be awarded
under the WOSB Program.

(b) Applicability. This clause applies only to—

(1) Contracts that have been set aside or reserved for, or
awarded on a sole source basis to, WOSB concerns eligible
under the WOSB Program;

(2) Part or parts of a multiple-award contract that have
been set aside for WOSB concerns eligible under the WOSB
Program; and

(3) Orders set aside for WOSB concerns eligible under
the WOSB Program, under multiple-award contracts as
described in8.405-5 and 16.505(b)(2)(i)(F).

(c) General.(1) Offers are solicited only from WOSB con-
cerns eligible under the WOSB Program. Offers received
from concerns that are not WOSB concerns eligible under the
WOSB program shall not be considered.

(2) Any award resulting from this solicitation will be
made to a WOSB concern eligible under the WOSB Program.

(3) The Contracting Officer will ensure that the appar-
ent successful offeror has provided the required documents to
the WOSB Program Repository. The contract shall not be
awarded until all required documents are received.

(d) Agreement. A WOSB concern eligible under the
WOSB Program agrees that in the performance of the contract
for—

(1) Services (except construction), the concern will per-
form at least 50 percent of the cost of the contract incurred for
personnel with its own employees;

(2) Supplies or products (other than procurement from
a non-manufacturer in such supplies or products), the concern
will perform at least 50 percent of the cost of manufacturing
the supplies or products (not including the costs of materials);

(3) General construction, the concern will perform at
least 15 percent of the cost of the contract with its own
employees (not including the costs of materials); and
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